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Foreword 


The distinguished articles that fill this special issue of The Modern Law Review 
had their origin — with one exception — in papers prepared for the 1992 W.G. 
Hart Workshop at the Institute of Advanced Legal Studies. This Workshop is the 
Institute’s major annual academic event, a forum for the review, over several days, 
of the latest thinking and practice in a topical.area of law. Workshops devoted to 
procedural issues have been relatively rare, but the recent dramatic growth of interest 
in questions of legal organisation and process in the United Kingdom seemed to 
the Institute to justify an attempt to stimulate, through an appropriately designed 
Workshop, a serious and broad-ranging treatment of these themes. 

The reader will judge the success of this enterprise-from the pages which follow, 
but at the Institute we are in no doubt that the Workshop fulfilled its function 
admirably. In large measure this is due to the contrasting expertise and approaches 
of its joint Academic Directors, the one combining an intensive litigation practice 
as a senior solicitor with the teaching of civil procedure at University College London, 
the other a legal anthropologist who has pioneered the teaching of alternative dispute 
resolution within the London LL.M degree. Civil procedure, the legacy of centuries 
of practical wisdom — or at least practice — overlaid with continuous piecemeal 
reform, might seem an uneasy bedfellow for ADR, with its socially and economically 
grounded claims, challenges and certainties, not least because these terms delineate 
two potentially competing areas of professional work. We felt, however, that the 
intellectual excitement this match might produce far outweighed the risk of provoking 
unseemly squabbles over the bedclothes. 

In the event, the joint Academic Directors assembled a varied and distinguished 
group of British and foreign speakers in a Workshop format permitting the 
juxtaposition of reflections from experience in the English High Court with research 
findings on informal justice in a variety of contexts, from family proceedings to 
labour disputes. No less important, the strong focus on the basic characteristics of 
dispute settlement resulting from these multiple approaches enabled the Workshop 
participants to tackle sensitive practical issues such as the interconnections between 
‘orthodox’ civil justice and ADR with greater serenity than has sometimes been 
apparent in professional discussions. 

Promoting this kind of open intellectual discussion between lawyers ‘and non- 
lawyers, between academics and practitioners, is an essential part of the mission 
of the Institute, and we are delighted to see it so well fulfilled in a field, that of 
the organisation and functioning of the legal system, in which the Institute has been 
active in other ways: through seminars, through research on professional legal skills, 
and through fellowships for overseas judges and procedural scholars. It is also 
satisfying to know that through publication in this Review of papers carefully and 
extensively revised in the light of the Workshop discussions, something of the 
unusually open and original spirit of those discussions may reach a broad and 
international legal public. ! 


Terence. Daintith 
Director, Institute of Advanced Legal Studies 
February 1993 
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The 1994 Socio-Legal Studies Association Postgraduate Conference will be 
held in Glasgow at the University of Strathclyde from 10—12 January 1994. 
This conference follows the highly successful conferences held at Sheffield 
and Cardiff and provides an opportunity for postgraduate students from the 
UK and beyond to develop their research skills and discuss their work with 
colleagues from other institutions. The format for the conference is a mixture 
of practical skills workshops led by experienced socio-legal researchers, 
plenary sessions and student papers. Speakers include Professor Hazel Genn, 
Professor Martin Partington, Phil Thomas, Fiona Cownie and many others. 
Topics include Giving a Paper, Research Methods, Getting Started, Writing 
Up, Getting Published, Getting a Job. Students are encouraged to offer a 
paper for the conference. The emphasis of the paper should be on the methods 
used for your research rather than on the subject matter, but all offers of 
papers are gratefully received. Since accommodation is off-campus and 
conference dinners are held in local restaurants, participants will have an 
opportunity to enjoy the post-hogmanay delights of the city of Glasgow. The 
conference fee is £95 for student members of SLSA and £120 for non- 
members. A small number of bursaries are available. For further information . 
and booking forms contact Dr Neil Hutton, School of Law, University of 
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Tel: 041-552-4400; Fax: 041-553-1546. : 
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Beyond the Sovereign State 
Neil MacCormick* 


There is a widespread, but perhaps misguided, belief that there are a lot of sovereign 
states in the world, that this is a good thing, that the United Kingdom is one, and 
that it will be a bad thing if the UK ceases to be so. It is also a majority view that 
if the United Kingdom has a constitution at all, its central pillar is the principle 
of the sovereignty of Parliament. No sovereignty, no constitution; no constitution, 
no UK. There are perhaps a few wobbles as to where exactly sovereignty resides. 
Has not the Prime Minister recently assured the House of Commons that the 
‘Sovereignty of this House’ is in no way infringed by the Maastricht Treaty?! But 
anyway, sovereignty is thought mightily important, and always somewhere to be 
found on the legal-political stage. The only issue is where. 

A different view would be that sovereignty and sovereign states, and the inexorable 
linkage of law with sovereignty and the state, have been but the passing phenomena 
of a few centuries, that their passing is by no means regrettable, and that current 
developments in Europe exhibit the possibility of going beyond all that. On this 
view, our passing beyond the sovereign state is to be considered a good thing, an 
entirely welcome development in the history of legal and political ideas. This will 
be the view stated in the present lecture. The order of presentation will be through 
consideration of five connected points. 

The first one is to locate sovereignty and the theory of sovereign statehood in 
the setting of legal theory, showing how developments in European Community 
law raise difficulties for some standard positions in legal theory. The second point 
is to proceed into some fresh conceptual analysis of sovereignty and statehood, 
moving forward from the juristic inheritance. The third is to discuss some conse- 
quences of a belief in Sovereign Statehood. The fourth is to say something on the 
point whether or not there are any Sovereign States here, now, any more. (I am 
going to answer that negatively.) The fifth and final point is to ask what becomes 
of our concepts of law and legal system in the light of all that. 


*Regius Professor of Public Law and the Law of Nature and Nations in the University of Edinburgh. 
This is a substantially revised version of the text of the twenty-first Chorley Lecture, delivered at the London 
School of Economics on 3 June 1992; the format of a lecture rather than that of a fully elaborated learned 
article has been retained in this revision. I am most grateful to Professor Simon Roberts, who chaired the 
lecture, and many others present at it, for helpful comments which I have drawn on in this revision; also 
to Professor Colin Munro for criticisms of a late draft. 


1 HC Deb vol 207, col 493 (12 May 1992): ‘The sovereignty of this House is not a matter that is up 
for grabs — that is perfectly clear.’ 
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From a jurisprudential point of view, unease about sovereignty is perhaps 
antediluvian. There are not many unreconstructed Austinians to be found anywhere 
now, and more recent jurisprudence has downplayed the idea of sovereignty as 
foundational for law. So it may seem a bit perverse to use a Chorley lecture to raise 
the issue ‘beyond the sovereign state’ at all. But I hope not. For even if jurisprudence 
has lately by-passed sovereignty, the press and the politicians have not, nor have 
the electorate of Denmark, who are said to have voted down the Maastricht 
Referendum over concern about national sovereignty. The citizens of France were 
not too happy either, and the Major Government in the UK has been consistently 
embarrassed about subsidiarity and sovereignty. If nobody out there has been listening 
to the tale of the demise of sovereignty, maybe we have to say it again; maybe 
we have to go over our arguments yet again to see if we are right on this point. 
Maybe also we need to check on the beam in our own eye before worrying about 
the mote in our brother’s. For perhaps sovereign statehood still lies just below the 
surface of even the newer jurisprudence. Roger Cotterrell and others have pointedly 
criticised mainstream jurisprudence for unreflectively privileging state-law over all 
other forms of law, as though really the only law that counts is that of the (presumably 
sovereign and independent) state. Everything else tends to be deemed law only so 
far as it relates by close or remote analogy to that paradigm. But this, to be acceptable 
at all, should be the conclusion of an argument; not its unstated presupposition.’ 

This powerful criticism must be taken seriously. Much of the approach of most 
contemporary legal theorists to the concept of a legal system and to issues of the 
validity of rules or norms within a legal system makes the tacit assumption of the 
paradigmatic quality of the state and its law. This is inevitably distorting. After 
all, one of the greatest legal systems of all time, English law, is not, and has not 
for three hundred years been, the law of a sovereign state; despite many appearances 
and most loose talk, it has belonged only to a part of a state. 

Let me begin by showing one way in which the assumption that we always start 
by looking from a one-state point of view can be distorting. What I am thinking 
of was made vivid for me last autumn term when working through some of the 
theoretical groundwork of the basic course in jurisprudence. With reference to a 
splendid new book of materials,’ we were working through positivist theories of 
legal system in a rather standard way, looking, for example, at some Austin, some 
Hart and some Kelsen and then thinking a bit about successor ideas like those of 
Raz, or Alchourrén and Bulygin and so on. If this can be made vivid at all, its 
applicability to the real world has to be tested out, preferably in an up-to-date and 
relevant way. What then could be more urgent or more pressing than to ask this 
question. How does the European Community affect our own sovereignty? How 
does it affect the analysis of law in terms of sovereign commands or in terms of 
some rival analytical apparatus? The decision of the European Court of Justice in 
the Factortame case was reported in the All England Reports‘ at the perfect 
moment for highlighting the problem to members of the class. The question posed 
was whether this decision finally torpedoes the idea that legal systems comprise 





2 See Cotterrell, The Sociology of Law: An Introduction (London, 1984) pp 29—31; also The Politics 
of Jurisprudence (London, 1989). Compare MacCormack, ‘“Law” and “Legal System™’ (1979) 
42 MLR 285; Krygier, ‘The Concept of Law and Social Theory’ (1982) 2 OJLS 155. 

Davies and Holdcroft, Jurisprudence (London, 1991). 

Rv Secretary of State for Transport, ex p Factortame [1991] 3 All ER 769 (Case C221/89) CJEC; 
see also [1989] 3 CMLR 1, HL. 
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all and only the rules that emanate from sovereign commands. Whatever the answer 
to this, the question can be followed up as to the idea of a Grundnorm, or that of 
a rule of recognition, or some other similar ideas. 

Rather to my surprise, many of my students thought that at first sight the case 
gives no great difficulty for an Austinian analysis of law. The reasoning behind 
this view is that the European Community situation is one in which Parliament has 
delegated power to the Community’s law-making organs, hence the commands they 
issue are binding on UK citizens in virtue of their pre-adoption by the sovereign 
body. The fact that the delegating command of 1972 (expressed in the European 
Communities Act) appears to make possible derogation from or invalidation of Acts 
of Parliament subsequent to 1972 does not weaken the view that Parliament remains 
a sovereign whose commands are the ultimate source of law, since this is what 
Parliament has commanded — that all subsequent commands be read as calling for 
obedience only so far as is compatible with (continuingly commanded) Community 
rights and obligations. This can be backed up with the claim or assertion that if 
Parliament did in future command something incompatible with Community obliga- 
tions, while also commanding that this and subsequent commands should be deemed 
binding regardless of conflict with Community obligations or Community law, such 
a command would be obeyed by judges, officials and citizens in the UK, and would 
in that sense be valid law for us, regardless of anyone-else’s view. There is, of 
course, judicial authority for this. The practice, or habit, of obedience to Parlia- 
mentary enactment remains (according to this account) steady enough to justify the 
stated prediction in relation to the counterfactual condition. 

The Factortame case is then no great problem when looked at carefully. Admit- 
tedly, it refers to a British Act of Parliament, the Merchant Shipping Act 1988 and 
regulations made under it; admittedly, the Act restricts fishing against EC fishing 
quotas in UK waters to boats substantially owned by persons principally resident 
in the UK; admittedly, the European Court has ruled that these restrictions are invalid 
in Community law because of being fundamentally in conflict with the right to 
freedom of establishment, one of the four fundamental freedoms of Community 
law. Admittedly, this involves a hitherto unprecedented non-application of parlia- 
mentary statute by a judicial tribunal. But all this is done under Parliamentary 
authority and is rightly so done as a matter of obedience to law, just so long as 
Parliament chooses to refrain from express repeal of the 1972 Act. This is indeed 
the ultimate test: whether Parliament could if it chose unilaterally enact legislation 
directly revoking British membership of the European Community and have it 
generally obeyed in the UK. On the other hand, under challenge as to the likelihood 
of such a unilateral revocation, proponents of this thesis concede that it is not at 
all likely to happen, because of the huge economic damage the UK would suffer 
in circumstances of such a (purported) unilateral revocation. What, then, is the answer 
to the question whether, in Austinian terms, Parliament has become obedient to 
Europe under a not very explicit threat of economic evil — a sanction of a kind 
— in the event of doing that which it is said Parliament is as free as ever to do? 

In these murky and conjectural waters, one has perhaps to concede that it is an 


5 See per Lord Bridge of Harwich [1989] 3 CMLR, at 10: ‘By virtue of section 2(4) of the Act of 
1972, Part II of the Act of 1988 is to be construed and take effect subject to directly enforceable 
Community rights, and those rights are . . . to be “recognised and available in law, and ... enforced, 
allowed and followed accordingly.” This has precisely the same effect as if a section were incorporated 
in Part II of the Act of 1988 which in terms enacted that the provisions with respect to British fishing 
vessels were to be without prejudice to the directly enforceable Community rights of nationals of 
any Member State of the EEC.’ 
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open question either way whether Parliament and those who respond to Parliament’s 
enactments have or have not a practice of habitual obedience to Community legis- 
lation, under (though not necessarily chiefly motivated by) a certain consciousness 
of sanctions that would be incurred in the event of unilateral rather than amicably 
negotiated renunciation. But supposing that the correct analysis were now to be 
that the obedience relation is habitual and the sanction a not negligible possibility, 
the pro-Austinian can in this case claim that the theory works — only it works upside 
down this time. Instead of the UK Parliament (or the UK electorate plus Queen 
plus Lords®) being sovereign, the bureaucrats of Brussels are; and instead of their 
being delegates of the UK sovereign, the UK authorities are mere delegates of the 
Euro-sovereign. | 

Much the same story can be run with respect to the European Convention on 
Human Rights. Either the UK has shared with other states a delegation of authority 
to a common tribunal for advice upon possible infringements of a commonly adopted 
Convention, or the UK’s habitual deference to the decisions of the Court — coupled 
with the effective reception of the Convention into European Community law — 
indicates that sovereignty has shifted to the European organs. Again, the test question 
would be, I suppose, that as to the effectiveness of an Act of Parliament revoking 
accession to the Convention and recognition of its decision-making organs. 

On the face of it, then, it may be possible to give some account of the realities 
of our modern Europe without departing from an essentially Austinian theory of 
law and state grounded in the theory of sovereignty as a matter of habitual obedience 
to sanctioned commands. Yet is the account a very convincing one? Or does it not 
proceed with too narrow a perspective? If you look at matters exclusively from the 
point of view of a decision-maker in the United Kingdom, it might be possible to 
be satisfied with this, so to say monocular, view. In this view, the European 
Community is sufficiently accounted for on the thesis that somebody here once said 
‘let these Community organs be obeyed as to those matters quoad the United 
Kingdom’; and now all these organs are being obeyed as a matter, ultimately, of 
obedience to our own native sovereign. 

But the very existence of these organs ought to remind us of at least one other 
possible point of view, that of the Community organs and, beyond them, the other 
Community members also. To consider the matter from these points of view is to 
see that it really is implausible to represent Council, Commission, Court and all 
as mere delegates of one state sovereign. If we shifted to the possibility of a shared 
delegation by a group of sovereigns, appointing as it were common agents (agencies) 
for common purposes, this might have greater plausibility in principle. But then 
arises the question of the terms of the shared delegation in the agreement establishing 
the agencies and enabling a cumulation of collective decisions of various kinds to 
evolve. Especially acute is the question, seen in the light of the governing agreements 
in their evolved interpretation, of unilateral revocability by any one of the participating 
parties. Account has to be taken in this setting of the quite early holding of the Court, 
substantially affirmed and reaffirmed many times since, that the European 
Communities, now the ‘Community,’ constitute a new legal order co-ordinate with 
that of the Member States.’ 


6 For Austin’s definition of the sovereign and for his identification of sovereignty in the UK as' residing 
in the aggregate body consisting of the monarch, the members of the House of Lords and the electors 
of the House of Commons, see Austin, The Province of Jurisprudence Determined, H.L:A. Hart (ed) 
(London, 1954) Lecture 6. 

7 See Case 6/64, Costa v ENEL [1964] ECR 585, at 593 and 602—603; there are, of course, many 
subsequent statements of the point. 
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On the type of sovereignty-based theory that we are currently envisaging, the 
upshot of that line of thought seems necessarily to be that we embrace the theory 
of Community sovereignty and accept that Member State governments are now 
substantially but the delegates of the Community. There may perhaps be Community 
officials who would find this picture not unattractive, but that just shifts us from 
one monocular view to another. And this one is bound to be controversial. From 
the member governments’ point of view, however, it will be as unacceptable and 
implausible a solution as single-state sovereignty is from the Community viewpoint. 
As Governments, they are not in the habit of deferring to Community decisions 
save on a restricted range of matters. As citizens, their citizens are more apt to 
accept Community decisions as a matter of loyalty to their own governing authorities 
than to accept domestic decisions on account of tacit Community approval. The 
legal picture that confronts us seems too complex to be satisfactorily solved either 
way in terms of habit-of-obedience sovereignty. And so, except if you imprison 
yourself within one particular point of view, one particular perspective, you are 
bound to find the kind of sovereign command view of things implausible when you 
confront something like the European Community and the kind of problems of 
validity, invalidity, challenges to validity, which cases like the Factortame case in 
Community Law show or, in European Human Rights Law, a case like the Sunday 
Times case in its different way shows. 

One thing which it is necessary for jurisprudence or the philosophy of law to 
do in the present state of affairs is to guard against taking a narrow one-state or 
Community-only perspective, a monocular view of these things. The difficulty about 
sovereignty theory is that it seems to point inevitably in that direction. So the thing 
to do is to use the discussion so far as a springboard for looking at other models 
which may enable us to account for legal complexity in a different way. To do so 
is to follow the late Frank Dowrick’s splendid path-breaking analysis of nearly ten 
years ago.° One possibility is to use a Hartian model, with its conception of legal 
systems as unions of primary and secondary rules. Any legal system has at its apex 
a rule of recognition, and comprises that rule together with all the others which 
are valid according to it. Since it concerns recognition of other rules, it comprises 
a set of criteria for validity of law, with some ranking of criteria inter se, and asserts 
the binding character of valid law. Such a rule both governs and emerges from the 
critical deliberation of those charged to take binding decisions within a system, most 
particularly the judges whose task it is to give binding conclusions on the proper 
rules to apply in cases of dispute. Since it is a rule which depends on deliberative 
practice and emergent custom, it can evolve and develop over time, and can be 
controversial or unclear on some points so long as it is not so on all. This evolutionary 
interpretation of Hartian theory (though it seems to me the better reading of The 
Concept of Law) was not endorsed by Dowrick, who treated the rule of recognition 
as necessarily having a once-for-all cut-and-dried quality, and hence being a concept 
imperfectly if at all applicable to the evolving character of Community law.'° 

There are perhaps other difficulties, including the difficulty of capturing the full 
complexity of criteria of recognition in one ‘rule’ — Dowrick’s modelling of 


a 
8 Case of the Sunday Times v The United Kingdom (50/1990/241/332) ECHR, Strasbourg, 26 November 
1991. 
9 See Dowrick, ‘A Model of the European Communities’ Legal System’ (1983) 3 Yearbook of European 
Law 169—237; I am indebted to Ian Leigh for helpful observations about this paper. 
10 Dowrick, op cit pp 202—205; but cf Hart, The Concept of Law (Oxford, 1961) ch 6 sub fin, and compare 
MacCormick, H.L.A. Hart, pp 126—130, 133. 
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Community law is very suggestive here. On another occasion, I shall try to handle 
these through a development of ‘institutional’ theory as proposed by Ota Weinberger 
and myself. But for the moment let us accept the idea of a customary rule of 
recognition based in judicial practice and argumentation. One advantage of this view 
is that it relativises questions of system and validity, without excluding possibilities 
of interaction and overlapping between systems. Each system, no doubt, has to be 
understood in terms of an ‘internal point of view’ internal to that system.!! But the 
legal or political theorist (or indeed the citizen or the politician) who seeks an 
independent and disinterested grasp of one or more systems viewed together can 
entertain both or several views cognitively, suspending any question of volitional 
commitment to one or another. Instead of committing oneself to a monocular vision 
dictated by sovereignty theory, one can embrace the possibility of acknowledging 
differences of perspective, differences of point of view. For example, it might be 
that somebody who sets out to understand the laws of the UK has to start out inquiring 
what criteria of validity are acknowledged and operated here by our judiciary and 
other officials. In an old-fashioned way, in the fashion of 1961, perhaps, when The 
Concept of Law came out, such a person might think that in the UK there are at 
least three criteria for the validity of rules. A rule might be contained in an act 
of the UK Parliament — an unrepealed Act of the UK Parliament — and that would 
make it a valid rule. Or a rule might be contained in delegated legislation made 
under an unrepealed act of the UK Parliament and that would make it a valid rule, 
so long as not in conflict with prior or posterior primary legislation. Or a rule might 
be contained within the precedents of the higher courts in the UK, not contradicted 
by superior precedents and not incompatible with rules enacted by Parliament or 
made by Ministers exercising delegated power. In any of these ways a rule could 
qualify as valid, and there might also be something to be said about custom, and 
there would certainly have to be something said about background principles 
underlying valid rules of statute or common law.” 

This picture of system membership through validity, both as an abstract conceptual 
construct and as a concrete account of law in the UK, did seem to make reasonable 
sense for its times. So the question would be whether the accession of the UK to 
the EEC in 1972 made it cease to make sense, or simply complicated the concrete 
situation. I think the latter. What happened in 1972 with the passing of the European 
Communities Act was simply the interpolation of a new criterion of validity within 
this structured set of criteria. Thereafter, rules or norms of European Community 
law constituting Community rights or obligations under the 1972 Act took effect 
as law among the higher criteria of validity. To state this with precision is not a 
little complicated, for two reasons. The first is internal to the UK. All unrepealed 
Acts of Parliament, up to and including the 1972 Act, are valid, except that anything 
which is incompatible with Community rights in prior Acts is impliedly repealed 
and every rule contained in any subsequent Act of Parliament is valid, except in 
so far as it is or becomes incompatible with Community rights, unless Parliament 


I} See Hart, op cit n 10, p 44ff; cf MacCormick, Legal Reasoning and Legal Theory (Oxford, 1978), 
Appendix ‘On Rules and Internal Point of View.’ 

12 The place of principles of law within a Hartian model has, of course, been the subject of much discussion. 
Dowrick, op cit n 10, pp 192—193, doubts the possibility of giving adequate room for them and in 
respect of Community law takes this to be fatal to the acceptability of such a model. For the point 
in general, see Dworkin, Taking Rights Seriously (London, 1977) ch 2; but in response, cf MacCormick, 
op cit n 10, pp 126—130. Criteria of validity, as it now seems to me, deal with the traditional doctrine 
of “sources of law.’ Different from ‘sources’ are ‘grounds of persuasive legal argument,’ which principles 
of law certainly are. They need to be allowed for in any dynamic account of law. 
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explicitly derogates from this priority ranking of Community Law. (The italicised 
exception is subject to possible doubt and customary evolution; one can be pretty 
confident counterfactually that it would have been almost unanimously endorsed 
as of 1972; it may even be so today; it is quite possible that some time in the next 
century it will come to be regarded as antediluvian heresy by most actors on the 
scene and commentators about it.) The second ground of complexity is external 
to the UK. The concept of a Community obligation depends on what counts as valid 
Community law, and it is in turn a question of law what method of determining 
Community law is most highly authoritative. Hence the criteria of validity of UK 
law now contain reference to laws whose validity is or may be determined according 
to criteria determined externally to the UK legal system(s). So possibilities of difficulty 
and indeterminacy in deciding from moment to moment what is the authoritatively 
binding law abound. Factortame is but one illustration of this. People like Ronald 
Dworkin make a lot of the force of their criticism of the whole Hartian project out 
of the depth of the difficulties here,'? and the inevitability that they drive us into 
practical argumentation grounded rather in principle than in settled practice. Notwith- 
standing such criticisms, one can at least see in outline the point of the Hartian project 
in its bearing on the laws of the UK as these now stand in 1992, after the Single 
European Act, and after Maastricht, whatever will finally emerge from that contested 
amendment of the foundational European treaties. In any case, all this has been 
so far seen mainly in a UK perspective. 

But I do not have to look at law only that way. I can look at law. also in the 
perspective of the European Communities and work towards capturing the criteria 
of recognition and their ranking inter se. The foundation treaties, that is, the Paris 
and Rome Treaties and the treaties of accession and other subsequent amending 
treaties, clearly contain the highest order of valid rules and principles, all of continuing 
vigour save where overridden under the lex posterior principle by subsequent valid 
amending treaties. Certain other treaties, like the European Convention on Human 
Rights, have been recognised as setting standards obligatory upon Community 
members. Further, regulations, decisions and directives of the Community organs 
so far as compatible with higher sources constitute valid rules. Subject to some debate, 
precedents of the Court of Justice contain at least defeasibly valid rules, and general 
principles of public and private law recognised within the legal traditions of the 
Community are valid as bases of argument in controversies concerning Community 
law; for the purposes of enforcing and applying Community law, the internally valid 
rules of adjudication of the Member States are also valid Community rules, so far 
as compatible with all the foregoing.'* 

Obviously, the content is different from that which you find in the UK’s criteria 
of validity — likewise if you think of Ireland or Denmark or France or Germany 
or wherever. But there is ovetlap. So from the point of view of UK law (and mutatis 





13 In dealing with this point, Dworkin (op cit n 12 and in his Law’s Empire (London, 1986) cc 1 & 2 
and passim) does not himself bring the European point directly under consideration, though in a recent 
unpublished discussion at a seminar in Brussels, in May 1991, he has indicated the general relevance 
of his theory of principles, of integrity and of interpretivism to the emerging constitutional order of 
the new Europe. 

14 Dowrick, op citn 10, pp 203—219, in developing his model of the European system suggests something 
along the lines I put more summarily here, though I would not endorse his use of the term ‘proposition’ 
in this setting. See also, even more helpful, Joxerramon Bengoetxea’s ‘Legal System as a Regulative 
Ideal’ (forthcoming in the Proceedings of the 1991 International Association for Philosophy of Law 
and Social Philosophy World Congress in Göttingen); see more generally his Legal Reasoning and 
European Community Law (Oxford, 1992). I have a particular debt to Dr Bengoetxea, continuing 
from the time when he pursued his PhD studies in Edinburgh. 
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mutandis for other Member States), the grounds of validity of Community law in 
a UK setting, through their enshrinement in a UK Act of Parliament, may be different 
from those that validate the same rules in specifically Communitarian terms. There 
is thus always a possibility of divergence, but no necessity of it. Provided the same 
rules are in fact acknowledged as valid in the area of overlap, this will not lead 
to incompatibility or conflict and, of course, there are elaborate arrangements to 
try and forestall conflict. For example, there is the process of reference to the 
European Court of Justice of any dubious points of Community law, so that the 
law of these Community rights and obligations, as it feeds back into UK law, is 
capable of being understood and put into effect here in the same terms as internally 
to the Community’s organs and also among the various overlapping other state 
systems. The acknowledgement of continuing unilaterally irrevocable obligations 
is not necessarily incompatible with the existence of a power under the rules of 
the national system to act validly to revoke these obligations by unilateral act. 
Provided this power is not used, the systems can remain in overlapping relations 
without any necessary assumption of sub- or superordination of one to the other 
as a totality. 

To escape from the idea that all law must originate in a single power source, 
like a sovereign, is thus to discover the possibility of taking a broader, more diffuse, 
view of law. The alternative approach is system-oriented in the sense that it stresses 
the kind of normative system law is, rather than some particular or exclusive set 
of power relations as fundamental to the nature of law.’ It is a view of law that 
allows of the possibility that different systems can overlap and interact, without 
necessarily requiring that one be subordinate or hierarchically inferior to the other 
or to some third system. Much though the development of this system-oriented 
approach has owed to the work of Hans Kelsen, there is here a difference between 
Hartian and Kelsenian views to the advantage of the Hartian. That is their difference 
over the issue between a monistic and a pluralistic conception of law as system. ' 

Notoriously (or famously), Kelsen propounded a unitary, or monistic, view of 
the legal world seen as a whole. He held that, since there are principles of international 
law under which the legal system of each state effectively in control of a territory 
is valid quoad international law, it follows that the laws of all the states together 
with international law (which validates the state laws) form a single global normative 
order. There is but one ultimate presupposed norm which constitutes the whole as 
a normative order embodying the legal ‘ought,’ the basic norm of international law. 
It follows from this view that systemic overlap implies either a hierarchical relation 
between the overlapping systems (one of which validates the other) or their common 
subordination to (validation by) some third system. The Hartian counter to this is 


15 The concept of ‘system’ in the sense in which I use it here has been current in jurisprudence at least 
since the first edition of Hans Kelsen’s Reine Rechtslehre (see now the 1985 reprint, edited by Stanley 
Paulson for Scientia Verlag Aalen, Darmstadt, at p 62, the opening sentence of ch 5: ‘Das Recht 
als Ordnung oder die Rechtsordnung ist ein System von Rechtsnormen’). The idea was adapted somewhat 
by Hart in The Concept of Law and carried forward by Joseph Raz; see The Concept of a Legal System 
(2nd ed, Oxford, 1980), and Carlos Alchourrén and Eugenio Bulygin (see their Normative Systems, 
Vienna/New York, 1971) of Buenos Aires and various of their pupils and successors. It is interesting 
to compare this kind of ‘system theory’ with Niklas Luhmann’s sociological account of law as ‘autopoietic 
system.’ His particular vision of such systems as normatively closed but cognitively open does not 
seem to me to fit exactly what I say here about the overlap of systems. There is work to be done 
here exploring the similarities and differences of juristic and sociological approaches to system theory. 
But I cannot attend to this here and stick for the moment to my version of the juristic approach. 

16 On this, see Kelsen, The Pure Theory of Law (trans M. Knight; Berkeley, 1967) s 43; and contrast 
Hart, The Concept of Law, ch 10. 
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to point out that it holds good, if at all, only from one point of view. From an 
international law point of view, the laws of the UK, or the USA, or the Federal 
Republic of Germany, may be viewed as deriving authority from international law; 
but this is unlikely to be accepted from the point of view of the national legal systems, 
and it is indeed not impossible that from that point of view, norms of international 
law are deemed binding as law only so far as constitutionally authorised internally. 
For example, the international validity of the European Convention on Human Rights 
and its obligatory force upon the United Kingdom as a state party to the Convention 
do not entail the validity of the Convention as a matter of domestic law; and indeed, 
according to the governing constitutional doctrine, the Convention is no part of 
domestic law and will become binding law internally only if at some time Parliament 
enacts it into domestic law. The maintenance of compatibility between overlapping 
systems in this case is a matter of political decision, not a built-in feature of law 
as such. Where systems overlap, neither is necessarily a part of the ultimate reason 
for the validity of the other, nor do we have to presuppose some common reason 
for, or ground of, validity external to them both. 

If I claim superiority on this point for a Hartian approach, I have yet to concede 
that Hart himself rather gives the basis for the argument than exploits it to the full 
himself. Despite the pluralistic or polycentric potentialities he points to in developing 
his theory, pluralism remains more a potential than an actual virtue of his own work. 
He never highlighted this much himself (eg, in contemplating relationships within 
the European Community) because his representation of law as a union of primary 
and secondary rules, and legal systems as systems of that kind, was principally based 
on domestic law, indeed very firmly based not merely on the law of the UK, but 
the law of the UK perceived in terms of the English common law, which is after 
all only one possible way of looking at it. 

I cannot proceed much further along this line of boosting a system-based picture 
of law without acknowledging the many forms of attack to which it is exposed. 
It has been attacked vigorously by Ronald Dworkin and others who take a view 
of law as an essentially interpretive concept, essentially a matter of principle and 
of the interpretation of legal obligation and legal right in the light of values ascribed 
to a political community characterised by integrity in political judgment and 
practice." For them, ‘system’ is at best something belonging only to the pre- 
interpretive stage of legal reflection, and not to the real interpretive and post- 
interpretive life of the law. Similarly, in the perspective of rhetoric and argumentation 
or discourse-theoretical pictures of law, you can develop a critique of the system 
theory as ignoring the basis of law in rhetoric or in rational discourse'*; and a 
variety of versions of that exist, some represented in today’s audience — think, for 
example, of Beyleveld and Brownsword’s powerful Law as a Moral Judgment.” 
Critical Legal Scholars (also here represented) are apt to castigate the idea of system 
as itself a kind of manifestation of and contributor to false consciousness. For it 
encourages a style of legitimation of decisions as though these were predetermined 
within the ‘system’ rather than the result of moment by moment choices by actual 
decision-makers. ‘Formalism’ as castigated by Roberto Unger is a characteristic 





17 R. Dworkin, Law’s Empire (London, 1986); c.f. S. Guest, Ronald Dworkin (Edinburgh, 1992) Chapters 
2-3, J 28. 

18 For a view of law as essentially a mode of rational discourse, see R. Alexy, Theory of Legal 
Argumentation (trans R. Adler and-N. MacCormick; Oxford, 1988); for a rhetorical approach, see 
P. Goodrich, Legal Discourse (London, 1987). se 

19 London, 1986. 
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vice of such thought. Related realist views, current among them Charles 
Sampford’s The Disorder of Law,*' or Brian Simpson’s justly celebrated essay on 
‘Legal Theory and Common Law,’ contain forceful reminders of the chaotic and 
muddled character of much actual law, far from the ideal system pictures of the 
theorists in their ivory towers. 

In today’s context, some of these criticisms can be turned back on themselves. 
If you do look at law as a form of institutionalised discourse or practice or mode 
of argumentation (and this must be at least part of any adequate overall view of 
law), the issue ‘What kind of discourse, what kind of practice or of argumentation?’ 
is an obviously significant one. So you have to look at the characteristic contents 
of the mode of argumentation, or the style of discourse. The moment you look closely 
at that, you can see quite plainly — not even the most Critical critic can I think 
object to this — that the idea of system is an idea that plays a crucial structural 
part in the argumentation, the discourse. As Joxerramon Bengoetxea points out,” 
the idea of system functions as itself a regulative ideal within legal discourse. 
Accordingly, in order to make sense of how we argue and discourse about law, 
we do need to think of system as a concept contained within or encapsulated within 
our thought and partly regulating or structuring it. Just for that reason, since thought 
shapes action to some extent, and action establishes structures in the world, the 
discourse of law can contribute to the existence in the social world of some at least 
partly systemic or even systematic orders of behaviour and conduct. But the actualities 
cannot be expected to reproduce the ideal perfection and structure that belongs to 
system as a regulative ideal. 

System is, then, an idea which any rhetorical or other cognate analysis of law 
would have to keep prominent in its analysis of the rhetoric of law and is worthy 
of study for its special rhetorical force. So we cannot get rid of it, though we may 
put it in its place. In any case, with some exceptions (Roger Cotterell prominent 
among them), many who see themselves as critics of the system picture usually 
make their criticism from a position rather firmly anchored in a national legal 
tradition, which they seem to take quite as much for granted as any system theorist 
does. Even a thinker as large-viewed as Ronald Dworkin almost always seems to 
write within a paradigm of US or (from time to time) UK law in mounting his 
powerful counter-conception of law against Hart’s Concept. In so far as it is an 
objection to the systemic approach that it tends to take states and their legal orders 
for granted, it is as strong an objection to many of the critics as well. Critical Legal 
Studies in North America and Britain do seem to me to be in many cases as much 
dug into a single national perspective as ever any system theorist could have been. 

My interim conclusion is that, from a jurisprudential point of view, there is no 
compulsion to regard ‘sovereignty,’ or even hierarchical relationships of super- 
ordination and subordination, as necessary to our understanding of legal order in 
the complex interaction of overlapping legalities which characterises our contem- 
porary Europe, especially within the European Community. Sovereignty, if it exists 
or is in issue at all, is not made necessarily in issue by reason of the very fact that 
we have law. An approach to legal system along Hartian lines (subject to an 
acknowledgement of system as regulative ideal rather than accomplished fact) 


20 Unger, The Critical Legal Studies Movement (Cambridge. Mass, 1986) ch 1. 
21 Oxford, 1989. = 
22 See Oxford Essays in Jurisp 
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That should perhaps be accepted as the main point of this lecture. So the others 
may be taken up more briefly. The next involves further conceptual discussion of 
the notions of sovereignty and statehood, together with some discussion of the 
consequences of statehood, the actual existence of states now and their connection 
with legal systems. 

Clearly, any discussion of these concepts will tend to have both a political and 
a legal flavour. The notion of a sovereign state is at first view janus-faced. It hovers 
on the edge of the political and yet also on the edge of the legal. Is it a politico-legal 
concept, or rather two concepts, one a political one and one a legal one, each 
happening to be signified by the same words in the English language? That may 
be worth a little thought. It would also push the task of conceptual clarification a 
step further back, into reflection on our ideas of politics and law as distinct but 
related. We need conceptions that make it clear that although politics and law relate 
closely, politics are not law and law is not politics. 

As for politics, I shall follow the late Aneurin Bevan’s dictum that politics is about 
power. More exactly, politics is essentially concerned with the power of decision 
making in human communities on matters of communal interest or importance, with 
competition for that power, and with its exercise. 

As for law, the essence is not power but normative order. Wherever there is law, 
there is normative order; wherever there is normative order institutionalised, there 
is law. Law is about institutional normative relations between normatively recognised 
persons of all sorts. Law is about rights and duties and, therefore, liberties and 
no rights. The kind of power necessarily involved in law is normative power, 
connecting as it does to immunity and liability. Law is of interest to beings who 
have whatever it is in common and in conflict that makes these normative relations 
significant. 

Even such a brief and summary explication of the two concepts makes it clear 
why, in practice, law involves politics and politics involves law. For the exercise 
of decision making power in communities nearly always involves recourse. to 
normative power, to people’s sense of obligation, to right and legitimacy, hence 
political power tends toward the normative, and normativity contributes to power. 
On the other hand, political power shapes normativity, since the exercise of normative 
powers. is nearly always conditional upon background possession of, or relations 
of, non-normative political power. The legal and the political can indeed be held 
conceptually distinct and indeed remain distinct, despite manifest overlap. But overlap 
there always and inevitably is, in virtue of the contingently interconnecting content 
of the two concepts. Politics have legal backing and (often) a legal framework, law 
has political inputs and (usually) the support of political power. 

It is possible, even probable, that our concepieof SO yereygnty -and statehood, not 
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to mention sovereign statehood, are concepts located in the area of overlap. But 
it is still worth asking whether the political or the legal should predominate in thought 
about them. For example, to think about sovereignty first, one of the basic ideas 
about sovereignty in our legal thought, the already mentioned idea proposed by John 
Austin, makes the concept of sovereignty (by the present test) predominantly a 
political concept, because sovereignty for Austin exists where somebody has the 
power to issue commands but is not subject to a power of commanding by other 
people, and where the power of commanding rests simply on the habits or usages 
of a population, not upon any kind of legal or normative grant of authority to 
command. So for Austin, the idea of sovereignty is a matter of fact, a matter of 
politics. Law emanates from sovereignty, but does not define it. 

Other parts of the legal tradition give a different view. A.V. Dicey’s view is that 
sovereignty, as enjoyed under the UK constitution by the UK Parliament, is a position 
of normative power defined by the common law. It is a doctrine of the common 
law that whatever Parliament enacts must be respected as law, save if Parliament 
should seek to bind it successors, and to be a sovereign is to have exactly this legally 
conferred but legally unlimited normative power of law-making. Dicey character- 
istically tries to exemplify (albeit unable strictly to prove) the truth of this doctrine 
by reference to case law, citing judicial authority for his thesis about the extent 
of legislative power vested in Parliament.” The difference between the predomi- 
nantly legal and the predominantly political conception of sovereignty now appears. 
On the legal conception, all law can be made or re-made by whoever has sovereign 
power but, that being a power conferred by law itself, there has to be some way 
(other than reference to sovereign enactment) of accounting for the kind of law 
(common law in this case) which confers the sovereign’s power; whereas on the 
political conception, it is simply a question who obeys whom, only the ultimate 
commander in a chain of command being a sovereign. The significance of this 
difference was certainly noticed and commented on by Dicey, who suggests that 
Austin confuses the difference between a legal and a political sovereign, wrongly 
deriving the concept of law directly from the sovereign identified politically.» 

For the Diceyan view to work, you will need a general theory of laws and 
constitutions that explains what it is for there to be highest-order legal rules or norms 
that put, or sometimes put, human institutions in the position defined by Dicey as 
that of ‘sovereignty.’ Dicey himself did that theoretical work only imperfectly, but 
the gaps can be filled. As I have hinted already, I believe that Hart’s or other system- 
based approaches to legal theory can supply the account that is needed to make 
credible an approach to sovereignty as a predominantly legal concept. But this is 
at a certain price. For the Austinian view, sovereignty (understood politically) is 
essential to law; where there is no sovereign, there can be no law strictly so-called. 
On the Diceyan view, although sovereignty as a predominantly legal concept may 
be a central feature of some constitutions and is central to the British constitution, 
sovereignty is not a necessary element or presupposition of law’s existence at all. 

Legal sovereignty being in effect defined as near-absolute law-making power 
conferred by constitutional law, there is (as Dicey expressly recognised?) no 
reason why you cannot devise forms of constitutional law in which none of the 
legislative powers conferred by law is near-absolute. Federation and other devices 


24 Dicey, An Introduction to the Study of the Law of the Constitution (10th ed), Wade (ed) (London, 
1964) Part I, ch 1, esp at pp 47—66. 

25 ibid Part I, ch 3. Mes 

26 ibid pp 71—76. 
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can be used to divide legislative power, creating an absence of sovereignty within 
the constitutional order rather than using it as a legal device. This possibility follows 
from the legalistic conception of sovereignty, but not from the political one as Austin 
uses it. But adoption of the legalistic approach to sovereignty, and hence admitting 
its possible absence from legal systems, does not preclude the possibility that all 
legal orders that work successfully in the political world are in fact supported by 
some form of sovereign power in its political sense. 

Now what of the state? Political and legal conceptions are again available. On 
the political side of the line, Austin suggests that a state is, in substance, either 
a sovereign acting within an independent political society, or an independent political 
society as a whole?’ — that is to say, the body which consists of a sovereign and 
all the people who are subject to the sovereign’s power. Provided that the sovereign, 
as is true by definition, obeys no other commander, then the state, the independent 
political society, constitutes an independent legal unit possessed of its own internally 
generated laws, although the law making does not depend upon any anterior legal 
grant. There can, by contrast, be legalistic conceptions which connect statehood ' 
with law understood in systemic and normative terms, not with raw political power. 
The state depends, then, not just on Austin’s postulated de facto relationship between 
rulers and ruled, but rather on some kind of de jure order of things. 

Suppose that there is a legal system which is in actual operation, that is, a working 
legal order, and suppose that that legal order in its operation by those who operate 
it refers to a certain territory and the legal order is, by and large, effective within 
that territory. ‘The state’ in such a setting has a dual possible reference: either it 
can be taken to denote the legal order itself as a personified entity; or it denotes 
those legally constituted organs which exercise central legislative, administrative 
and judicial power over the territory under the system. This is to construct a legalistic 
or juridical concept of the state. The idea is one we owe, again, to Kelsen.”* It is 
for many purposes a persuasive and useful idea, but it has one serious drawback. 
This is that, as Kelsen points out, every state must by definition be a Rechtsstaat.” 
So stated, the alleged drawback may seem too much tied in to German legal and 
political theory to carry much weight in other settings. But, in truth, the drawback 
is real and general. The idea that a state could not itself be the subject of genuine 
legal constraints, or of a critique in terms of legal values, because the state is itself 
constituted by the law, is a potentially dangerous idea. It may be that the Kelsenian 
concept of the state can be so formulated as to escape the danger.” But the power 
of the idea that there is special value in subjecting states to laws would be greater 
if it were possible to conceptualise the state predominantly in non-legal terms. Yet 
the Austinian version is too crude and depends on a concept which is, in the present 
setting, best handled legalistically. We should retain from Kelsen the ideas of 
territoriality and effectiveness of order, but drop the juridical elements from his 
definition. Let us then consider the state as a political order, a territorially organised 
political community, where in that community political power is effectively exercised 
over a given territory with respect to the economic resources available in it, and 
to the use of force in interpersonal relations within that community. When these 
conditions hold good for a given territory, then in that territory there is a state and 
those who exercise the power are the agencies of the state. 





27 Austin, op cit n 6, ch 6. 

28 See Kelsen, General Theory of Law and State (trans A. Wedberg; Cambridge, Mass, 1945) pp 190—193. 

29 See Kelsen, op cit n 15, pp 126—127. 

30 See MacCormick, ‘The Interest of the State and the Rule of Law’ in Wallington and Merkin (eds), 
Essays in Memory of F.H. Lawson (London, 1986) pp 169—187, esp at 182—183. 
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The concepts of law and politics as earlier defined are overlapping but independent. 
State and law will obviously also overlap as handled here. As a matter of common 
sense, it is obviously probable, and I would say also desirable, that the state will 
both create and be to some extent the creature of law, because the ordering of power 
in a territorial community of that kind will normally include a large element of 
normative ordering; and an insistence by those governed that the exercise of political 
power be confined within some normative order will be a way of disciplining political 
power itself. It ceases to be a definitional truth that every state is inevitably a 
Rechtsstaat. To make any state conduct itself as a Rechtsstaat becomes as intelligible 
an aim conceptually as it is desirable politically .?! 

What now of the combination? What of the ‘sovereign state’? It seems that this 
term should denote the concept of a territorial political order coupled with a legally 
defined position of near-absolute legislative power. Is this intelligible and satisfactory? 
Looking at it first from the inside of the state, one would say that it is possible, 
but clearly not necessary that any one agency of state have the relevant position 
of near-absolute power. Moreover, it will be unsatisfactory if legislative power, 
with its potential political effects, is so little constrained by law, and the system 
will be full of danger unless the political system itself can generate constraints such 
as will prevent abuse of these legally conferred powers. Looking at it secondly from 
the outside, the condition of sovereignty of the state requires an absence of legal 
restrictions on the exercise of legal or political power by or on behalf of the organs 
of the political order. Externally, a state is sovereign if the exercise of power internally 
to the state is not subject to external superior power or to other constraints or 
restrictions legal in nature. 


MI 


What happens if you believe that there are sovereign states in that sense? The overall 
picture that I have been painting would be one in which you would necessarily believe 
that states have a monopoly of legitimate political power. You would also believe 
that states have a monopoly of normative power, in the sense that only they have 
legal authority to regulate the conduct of citizens, except in so far as they have 
explicitly delegated some power of the regulation over some defined subject-matter. 
A widespread belief in sovereignty as essential for statehood would fit well with 
a belief in state law as paradigmatic for law. The two together would yield some 
predictable consequences in terms of attitudes, both practical and pedagogical as 
well as theoretical. For example, you would tend to marginalise international law. 
You would tend to marginalise primitive law, you would marginalise canon law 
and church law. You would marginalise what is sometimes called the ‘living law’ 
of social institutions like universities, firms or families (all of which seem to me 
to work, when they do, in terms of what is at least partly institutionalised normative 
order). 

You also necessarily marginalise all those areas of illegal regulation which 
nevertheless make life possible in some situations. Boaventura de Sousa Santos has 
done some fascinating work on the position in certain slum areas of Brazil, the favelas, 
where there have been huge-scale squats and building of stable shanty-towns, entirely 
outside of the scope of state law and, indeed, quite illegal (not just non-legal) from 





31 See MacCormick, ‘Der Rechtsstaat und die “Rule of Law”’ (1984) 39 Juristenzeitung, pp 65—70. 
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the point of view of the state.*? Yet there is, and for life to go on at all for the 
inhabitants, there has to be, extensive internal regulation of the community, both 
in terms of normative order and, indeed, in terms of political power. Is the normative 
order here law or is it not law? Does it have to be non-law if disowned by the state? 
If it is law, does the Mafia have some too? 

One’s first reaction may be to withhold the term ‘law’ from the favelas, and not 
only to avoid giving it to the Mafia as well. But is this because of serious and 
independently established structural or practical dissimilarity, or just because of 
the way jurisprudence has historically tended towards definitions which, without 
real argument, simply privilege the state law over non-state law? A belief in the 
virtue and omnipresence of the sovereign state supports and no doubt tends to generate 
a particular understanding of law. Nor is this something exceptional. It has been 
pointed out that modern thought, in its speculative mode, has been greatly affected 
by a vice called ‘foundationalism,’ which is usually said to have started around the 
time of Descartes or Leibnitz, his younger contemporary. The story goes that around 
the end of the sixteenth century, or early in the seventeenth, people began to think 
of the essential project of philosophy as being to seek for and find some absolute 
and unquestionable basis for knowledge, some indubitable truths. Ideally, these would 
be a basis from which one could build in some sort of deductive order the complete 
set of all the propositions that could certainly be asserted as absolute truths inter- 
personally and intersubjectively. Historians of ideas speculate that this commitment 
to the absolute, this lust for the certain rather than the contingent, may have been 
motivated by a response to the disaster of the Thirty Years’ War and the other wars 
of religion of the period, tied up as these were with renaissance and reformation 
and the break-up to the intellectual order of mediaeval Christendom. People who 
found themselves at war with their neighbours, because human beings were unable 
to decide what was the truth on important practical or speculative points, like trans- 
substantiation, were looking for some way in which it would after all be possible 
to validate finally and beyond dispute some absolute certainties in our knowledge 
of the world. 

It is clearly not fanciful to see as closely parallel, if not substantially a part of 
the very same movement of thought, the work of Bodin and Hobbes, the grounding 
of political certainties in the unquestionable word of the sovereign in the state. 
Sovereignty is a source of certainty, and hence a source of peace, without warring 
factions contesting every normative question. Civil society is impossible unless you 
construct an order in which power is vested absolutely in a sovereign or in the state. 
The idea runs through many successor variations, whether it is Rousseau locating 
all in the general will, or Kant in the constitutional but absolute and irresistible 
state, or indeed Bentham and Austin with their sovereign legibus solutus, or Dicey 
and the constitutional tradition of the sovereignty of Parliament. It is suggestive 
to think how a belief in the sovereign state as the necessary basis of normative order 
parallels the belief in foundational metaphysical truths as the necessary basis for 
epistemology and mundane human knowledge. If that is so, we should not be surprised 
that we arrived with a jurisprudence in which the concepts of law and legal system 
have with almost inevitability got themselves rather hooked on to state law and 
particularly the law of the sovereign state. Hence, we should not be surprised if 
as politicians or participants in the democratic process we, or some of us, find 
ourselves worrying about what happens to sovereignty in the context of current 


32 See de Sousa Santos, ‘Law: A Map of Misreading’ (1987) 14 Journal of Law and Society 279. 
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developments in Europe and elsewhere. Perhaps the right response to such a 
realisation is to think that, just as some movements in thought may be tending to 
release us somewhat (I do not myself go along with a wish for total release) from 
metaphysical foundationalism,*? so too political developments, legal developments, 
and developments in thought about law and politics, may at the same time release 
us from the conceptual fetters of juridical foundationalism, our inherited belief that 
sovereignty alone underpins law and liberty. 


IV 


My fourth question was to be, and is, whether there actually are any sovereign states 
now. -My answer is to be a negative one so far as concerns Western Europe, and 
is so notwithstanding the Daily Telegraph’s first leader on the day of this lecture’s 
first delivery. In this leading article, the Chancellor of the Exchequer, Mr Lamont, 
was praised for his absolute adherence to the principle of ‘fiscal sovereignty’ while 
exhibiting sensible flexibility about some process of harmonisation of taxes to a 
sensible degree within the Community. 

Taking the view of the sovereign state which I suggested, or any reasonable variant 
on its terms, it seems obvious that no state in Western Europe any longer is a 
sovereign state. None is in a position such that all the power exercised internally 
in it, whether politically or legally, derives from purely internal sources. Equally, 
of course, it is not true that all the power which is exercised either politically or 
normatively is exercised by, or through, or on the grant of, one or more organs 
of the European Community. Nor has the Community as such the plenitude of power 
politically or normatively that could permit it remotely to resemble in itself a sovereign 
state or sovereign federation of states. The observation that there are no remaining 
sovereign states in the Community does not in any way entail the proposition that 
therefore there must instead be a sovereign Community. In legal orders, the presence 
or absence of sovereignty in its legal sense is contingent, and the presupposition 
of sovereignty in its political sense is also unnecessary in logical terms and unproven 
in an evidentiary sense. Where at some time past there were, or may have been, 
sovereign states, there has now been a pooling or a fusion within the communitarian 
normative order of some of the states’ powers of legislation, adjudication and 
implementation of law in relation to a wide but restricted range of subjects. Some 
matters fall to be handled within one normative system or normative order, while 
other parts remain rooted or based in other normative systems or normative orders, 
with arrangements designed (so far, rather successfully) to prevent incompatibility 
in areas of overlap. We must not envisage sovereignty as the object of some kind 
of zero sum game, such that the moment X loses it Y necessarily has it. Let us 
think of it rather more as of virginity, which can in at least some circumstances 
be lost to the general satisfaction without anybody else gaining it. 

At least for the moment, and notwithstanding dramatic demonstrations of 
independence of judgment over proposals for further development such as evidenced 
in the Danes’ referendum over the Maastrict Treaty, even if it is the case there are 
no sovereign states left within the European Community, this does not make it true 
that there is instead a sovereign super-state, a sovereign Community. 


33 See Simpson (ed), Anti-Foundationalism and Practical Reasoning (Edmonton, Alberta, 1987); and 
in it, MacCormick, ‘Smashing the Two-Way Mirror,’ pp 201—206, so far as concerns my own 
reservations about absolute anti-foundationalism. 
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V 


In a whole variety of ways, to do as you would expect of someone with my personal 
political stance or attitude,*4 this seems to me to be a good thing and a great 
historic opportunity for many things which I personally would regard as good. But 
another issue is that to which I come by way of my fifth and final point, whether 
this diffusion of power is just the phenomenon of a passing moment. Perhaps it 
is just a matter of happenstance that at this very moment no one can quite say where 
final sovereignty rests in Europe. That could be momentarily so, yet fated to be 
ephemeral. Is sovereignty such that it might be submerged for a while, yet be as 
certain as anything to fetch up somewhere in due and early course? Do politics or 
law always have to resolve distributions of power in favour ultimately (perhaps after 
moments of diffusion) of some absolute and final centralised authority on everything, 
subject to doubt only on the number of power centres there are to be? If that is 
true, and a lot of people speak as though it is true, it makes the future seem even 
more puzzling and worrying than if it is false. 

If it is true, we can only either go forward or go back — lateral thinking or 
movement will be out of the question. Either we are fated to go forward to a situation 
in which there is a massively centralised European Community which takes over 
the dominant place in legal imagination. Then, in twenty years’ time, Roger 
Cotterrell’s successors will be saying to mine, ‘Why do you people always assume 
that there is only one paradigm of law, the law of the European Community with 
the states and their “law” just being a kind of forgotten extra?’ (You hear this said 
today about state as against federal constitutional law in the USA, as we should 
not forget.) That we may call the way forward. The other way would be the way 
back. No doubt many are tempted by it. Their siren voices urge us to go back to 
the good old world in which we did not face the loss of sovereignty through its 
being granted somewhere else. The quest is to go back to a European order of fully 
sovereign states, with no links stronger than those of treaties which bind only rebus 
sic stantibus. 

As for that, I am unwaveringly opposed to the road back. One of the main upshots 
of universal sovereign statehood was two disasters — world wars, one of which 
dominates my own earlier memories, the other of which scarred the lives of my 
parents’ generation, only for the medicine to be repeated, yet worse, twenty-one 
years later. So what about the sideways move? Can we think of a world in which 
our normative existence and our practical life are anchored in, or related to, a variety 
of institutional systems, each of which has validity or operation in relation to some 
range of concerns, none of which is absolute over all the others, and all of which, 
for most purposes, can operate without serious mutual conflict in areas of overlap? 
If this is as possible practically as it clearly is conceptually, it would involve a diffusion 
of political power centres as well as of legal authorities. It would depend on a high 
degree of relatively willing co-operation and a relatively low degree of coercion 
in its direct and naked forms. It would create space for a real and serious debate 
about the demands of subsidiarity. 

This would no doubt call for some substantial revision of basic concepts in the 
constitutional tradition within the UK, above all the doctrine or dogma (perhaps 
always overstated anyway) of Parliamentary sovereignty. But this would merely 
be a challenge to a more realistic view of the actual UK constitution, connected 


34 See MacCormick, ‘Can Nationalism be Philosophically Credible?’ in Twining (ed), Issues of 
Self-Determination (Aberdeen, 1990) ch 2. 
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as our legal systems are beyond present unilateral revocability with both European 
Community and European Human Rights institutions. In abandoning the dogma of 
absolute Parliamentary sovereignty, one might well reconsider with it the possibility 
of further diffusing legal authority inside the UK to the constituent nations or other 
subdivisions where subsidiarity makes this seem sound. Could our constitution and 
politics evolve on those lines, and people still be able to carry on practical lives 
with the same sort of relative assurance of peace, physical protection and normative 
security that they have now? Surely if that were possible, it would be better than 
either a European mega-sovereignty or a return to the old polycentric sovereignties 
of Europe in the nineteenth and twentieth centuries. 

What is possible is not independent of what we believe to be possible. The 
possibility of such developments in the practical world depends upon their being 
grasped imaginatively by the people who make the practical world work. This depends 
upon our being able to work out credible and well-supported ideas, both about rules 
which are valid relative to particular systems, and yet also about common traditions 
of ideas linking and over-arching different systems and providing an interpretive 
tradition, a set of principles in the light of which to understand in partial community 
of thought each particular system and secure its compatibility with other partially 
overlapping systems. A key part of such a common interpretive tradition is yielded 
by the now well-developed jurisprudence of human rights in Europe, and exhibited 
through principles like proportionality and natural justice in the jurisprudence of 
the Court of Justice of the Community. Subsidiarity as yet seems to function more 
as a slogan grappled for by rival factions than a well-elaborated principle or set 
of principles; but elaboration of relevant principles is certainly going to be an essential 
part of the task if the lateral style of thinking and line of progress is to prevail. 
The idea of a common European legal inheritance and legal tradition, despite the 
differences of common and civil law, is also there and available. 

The time is therefore indeed ripe for rethinking jurisprudence and legal philosophy, 
not just with regard to teaching courses in Edinburgh or London or anywhere else, 
but throughout the legal and political communities we inhabit. There is a general 
need for reflection on the bases of legal order. The idea of ‘system’ will go on being 
needed as a regulative ideal. Systems as systems of rules, partly overlapping but 
capable of compatibility, will be recognised. This will depend, as Dworkin and 
others argue, on legal and political communities recognising themselves as communi- 
ties of principle. To see and show all this clearly will be a challenging task for the 
legal imagination. It is the task that lies beyond the sovereign state — but beyond 
the sovereign state is where we are now. 
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The Effectiveness of European Community Law: 
Institutions, Processes, Tools and Techniques 


Francis Snyder* 


Introduction 


Law has always been a basic instrument and a central symbol of European integration. 
Yet today the effectiveness of European Community law increasingly seems in issue. 
Even in ordinary circumstances, this state of affairs would raise serious questions 
of law, policy, politics and social theory. Stimulated by the Maastricht Treaty on 
European Union, however, it has converged with and fuelled an emerging debate 
on the future of western Europe. Two important strands in this debate concern, 
on the one hand, the merits of different ways of ensuring the effectiveness of 
Community law and, on the other hand, the institutional structure of future European 
society and the relations between its component parts. This article focuses mainly 
on the first strand, but it also seeks to contribute to the wider debate. 

The article has three specific purposes. First, it considers some of the principal 
means which are currently used to ensure the effectiveness of Community law. 
‘Effectiveness’ is taken to mean the fact that ‘law matters: it has effects on political, 
economic and social life outside the law — that is, apart from simply the elaboration 
of legal doctrine.” By its emphasis on the social context in which law operates, 
as well as in its interdisciplinary character, this definition is broader than the legal 
doctrine of ‘effectiveness,’ either ‘procedural’ or ‘substantive.’? It includes — but 
is not limited to — implementation, enforcement, impact and compliance.? 

This article is concerned not only with the nature of effectiveness but also with 
its legal and institutional preconditions.* The European Community has a complex 
institutional structure. The effectiveness of Community law depends on Community 
institutions, Member States, corporatist arrangements, pluralist politics, policy 
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networks and individuals.’ This article focuses on two Community institutions, the 
Commission and the Court of Justice. Consequently, its second purpose is to present 
a systematic reinterpretation of these institutions, including their basic processes, 
tools and techniques, with regard to the task of ensuring the effectiveness of 
Community law.® For this purpose, it is necessary to draw on both law and other 
disciplines. In addition to charting the development of certain aspects of legal doctrine, 
this article thus may illustrate some of the ways in which our understanding of 
Community law, and in particular of Community institutions, may be enriched by 
a contextual method.’ 

On the basis of this discussion of different institutional arrangements for ensuring 
the effectiveness of law, the third purpose of the article is to pose several normative 
questions. What division of labour should prevail among Community institutions 
in ensuring the effectiveness of Community law? Are existing institutions adequate? 
If not, what gaps exist, and how might they be filled? What is our vision of future 
western European society? Do we have any criteria and any processes by means 
of which choices about the future can be made? These questions direct our attention 
to the connections between the purposes of the Community, its rules and processes, 
and its institutional structure. They help us to consider whether the institutions of 
the present are adequate for the future. This article aims to put these questions on 
the legal and political agenda. 

The remainder of the article is divided into three main parts. The first of these 
identifies the nature of non-compliance in the contemporary Community legal system, 
and then considers the effectiveness of Community law as a problem of policy and 
theory. The following two parts discuss different responses to non-compliance with 
Community law: administrative negotiation of effectiveness by the Commission and 
the development of a judicial liability system by the Court of Justice. Each of these 
two parts presents a heuristic model, designed not to give a comprehensive account 
of the institution, but instead to identify some of its main features in the light of 
the issue of the effectiveness of Community law. In conclusion, a systematic 
comparison is proposed between the two sets of institutions, processes, tools and 
techniques. It is also argued, however, that administrative negotiation and improved 
adjudication should not be envisaged as alternatives. Instead they should be developed 
in tandem, if necessary following appropriate modifications in the two institutions 
and changes in the institutional structure of the Community. It is further suggested 
that neither the Commission and the Court of Justice taken together as institutions, 
nor negotiation and adjudication taken together as processes, despite their merits, 
are sufficient alone to ensure the effectiveness of Community law. Instead, further 
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changes in both the institutions and the processes of the Community are necessary 
in order to ensure the effectiveness of Community law in the future. 


I Compliance, Implementation, Enforcement and Effectiveness 


The New Challenge of Compliance 


The deadline for the completion of the internal market passed at the beginning of 
the year. The deadline was not legally binding, but this does not mean that it has 
had no effect. On the contrary, its practical consequences stand as a tribute to the 
brilliance of specific individuals and organisations in elaborating strategies for further 
integration, as well as to the instrumental and symbolic use of law by organisations 
without recourse to legal force:® Í 

In addition, the mere fact that the 1992 deadline was stated in the Single European 
Act, and consequently in Article 8A EEC, focused a fierce spotlight on the effective- 
ness of Community law.? It led to a concentration by politicians, administrators, 
judges, lawyers and academics on implementation, impact and compliance. !° This 
in turn highlighted many achievements but also revealed numerous problems. The 
latter centred on the transposition of Community directives and national compliance 
with Community law, including Court of Justice decisions. These concerns were 
to culminate in a Declaration on the Implementation of Community Law, annexed 
to the Maastricht Treaty. The Declaration enjoined Member States to transpose 
Community directives fully and adequately into national law within the specified 
deadlines; it also stated that, while Member States might take different measures 
to enforce Community law, these measures should result in Community law being 
applied with the same effectiveness and rigour as national law." 

These concerns reflect the transformation of the legal, economic and political 
configuration of western Europe since the late 1950s. This new context gives a 
different character to non-compliance with Community law today.'? Withdrawal 
from the Community is now ruled out as an option for national policy. As a result, 





8 Compare Maravecsik, ‘Negotiating the Single European Act: National Interests and Conventional 
Statecraft in the European Community’ (1991) 25 International Organization 19; Streeck and Schmitter, 
op cit n 5; Sandholtz and Zysman, ‘1992: Recasting the European Bargain’ (1989) 42 World Politics 95; 
and Ehlermann, “The Internal Market Following the Single European Act’ (1987) 24 CMLRev 361. 

9 For earlier studies, see Ciavarini-Azzi, L’Application du Droit Communautaire par les Etats membres 
(Maastricht: European Institute of Public Administration, 1985); Siedentopf and Ziller (eds), Making 
European Policies Work: The Implementation of Community Legislation in the Member States, 2 vols 
(London: Sage, 1988). 

10 Beginning in 1985, the Commission issued periodic progress reports on the enactment and transposition 
of internal market legislation. Formal reports were also required under Art 8b EEC. The Commission 
also issued occasional reports; see eg ‘National Measures for the Implementation of the White Paper 
on the Completion of the Internal Market: Situation as at 1.10.1990’ (1990). Beginning in 1984, it 
has also made an annual report to the European Parliament on the monitoring of the application of 
Community law, of which the most recent are the Eighth Annual Report, COM(91) 321 final (16 
October 1991), OJ 1991 C338/1 and the Ninth Annual Report OJ 1992 C250/1. See also Schwarze, 
Govaere, Helin and Van den Bossche (eds), The 1992 Challenge at National Level: Reports and 
Conference Proceedings 1989 (Baden-Baden: Nomos, 1990); Schwarze, Becker and Pollack (eds), 
The 1992 Challenge at National Level: Reports and Conference Proceedings 1990 (Baden-Baden: 
Nomos, 1991); Schwarze, Becker and Pollack (eds), The 1992 Challenge at National Level: Reports 
and Conference Proceedings 1991 (Baden-Baden: Nomos, 1992). See also Editorial Comments, ‘How 
to Strengthen the Effectiveness of Community Law’ (1991) 28 CMLR 711. 

11 Declaration 18, para 1. The same Declaration asks the Commission to report regularly to the Council 
and the Parliament on its monitoring activities. Previously, the report was addressed to the EP alone. 

12 See Weiler, ‘The Transformation of Europe’ (1991) 100 Yale Law Journal 2403, 2463—2464. 
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it has been argued, in order to avoid the rigours of closer integration, Member States 
may resort increasingly to a new political and legal strategy. This strategy consists 
in the selective application of Community law. Such a state of affairs could, without 
exaggeration, be described as the ‘new challenge of compliance.’ ' 


Effectiveness as a Policy Problem 


The effectiveness of Community law is, first of all, an issue of public policy. The 
issue is not, however, unique to the Community: instead it is common to most if 
not all contemporary states. The same is true of the tension between centralised 
steering and decentralised action, even though in the Community this tension may 
take specific forms, and even if it is sometimes manifested publicly in the lack of 
effectiveness of law." 

Yet the Community system has specific features. Despite the importance of 
centralised institutions, such as the Commission, the Council, the European 
Parliament, the Court of Justice and the Court of First Instance, both intergovern- 
mental and decentralised decision-making have always been part of the Community 
system. The European Council, composed of the Heads of State and Government, 
plays an essential role in European integration," while the importance of decentra- 
lised decision-making is legally expressed by the principle of subsidiarity in the 
Maastricht Treaty.'** The implementation and the enforcement of Community law 
are carried out partly by the Commission, the Court of Justice and the Court of 
First Instance, but it is done primarily by the Member States through national 
administrations and national legal systems.'° The Community operates mainly by 
means of indirect administration, in which Community policies and laws, enacted 
by the Council or the Commission, are implemented by national authorities. These 
features pose specific problems with regard to the effectiveness of Community 
law." 

Commentators agree that the effectiveness of Community law has become increas- 
ingly problematic. An empirical study published in 1986 distinguished different types 
of non-compliance.'* Though the categories were not discrete, they included lack 


13 See Weiler, op cit n 12. See also Weiler, ‘The White Paper and the Application of Community Law’ 
in Bieber, Dehousse, Pinder and Weiler (eds), 1992: One European Market? A Critical Analysis of 
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from an International Organization: The Case of the EEC’ (1985) 20 Israel Law Review 282. 

14 The tension between central decision-making and decentralised implementation is common to most 
contemporary states. See Teubner, ‘Substantive and Reflexive Elements in Modern Law’ (1983) 17 Law 
and Society Review 239; Teubner, ‘Autopoiesis in Law and Society: A Reply to Blankenburg’ (1984) 
18 Law and Society Review 291; Handler, Dependent People: The State and the Modern/Postmodern 
Search for the Dialogic Community (1987); Handler, The Conditions of Discretion: Autonomy, 
Community, Bureaucracy (1986). 

15 See J. Werts, The European Council (Amsterdam: North-Holland, 1992). 

15a Art 3b, Common Provisions. 

16 See Rideau, ‘Le Rôle des Etats Membres dans |’Application du Droit Communautaire’ (1985) 
18 AFDI 864. 

17 As to the ways in which the European Court has dealt with such problems, see Case 103/88, Fratelli 
Costanza SpA v Comune di Milano [1989] ECR 1839 (all levels of the national administration are 
bound by the duty of Community loyalty in Article 5 EEC) and Case C-8/88, Re Suckler Cows: Germany 
v EC Commission [1992] 1 CMLR 409 (the Commission is not entitled to interfere in the distribution 
of powers established by national law, but may verify whether the supervisory and inspection procedures 
established according to the arrangements within the national legal system are in their entirety sufficiently 
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18 See Krislov, Ehlermann and Weiler, ‘The Political Organs and the Decision-Making Process in the 
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of implementation (incorporation or transposition), lack of application, lack of 
enforcement, pre- and post-litigation non-compliance, legislative, executive and 
judicial non-compliance, defiance, evasion and benign non-compliance.’ The 
authors concluded that, even though most non-compliance was benign, being due 
to factors of political or administrative paralysis rather than deliberate political 
decisions, there was a ‘growing problem of compliance” and that ‘non-compliance 
has ... become an issue high on the Community agenda. ’?! 

It is difficult to evaluate the extent of non-compliance satisfactorily. Our knowledge 
concerning the implementation and enforcement of Community law by Member 
States has been described recently as a ‘black hole.’?? Apart from the specific 
numbers, however, two types of non-compliance, or instances of the ineffectiveness 
of Community law, have a particular symbolic importance. First, it is clear that 
in the past decade the number and proportion of instances in which Member States 
fail to comply with a judgment of the Court of Justice has increased significantly .”3 
As the Commission pointed out in 1989, ‘[t]his situation gives rise for concern as 
it undermines the fundamental principles of a Community based on law.’ Second, 
there is the failure of Member States to transpose directives adequately or at all. 
One commentator has remarked that this ‘represents not only a drain on the 
Commission’s limited enforcement capacity, but also an obstacle to the credibility 
of EEC law as a whole and to the creation of the internal market in particular. ’25 

The Commission’s contributions to the 1991 Intergovernmental Conferences 
included a staff paper, which canvassed potential sanctions to ensure compliance 
with the judgments of the Court of Justice and the effectiveness of Community law 
more generally.” The list included countermeasures against a recalcitrant Member 
State”; financial sanctions, to be imposed by the Court of Justice in an action for 
failure to comply with a previous judgment of the Court of Justice; and more 
explicit requirements flowing from Article 5 EEC. The paper also canvassed an 
extension of the jurisdiction of the Court of Justice, including (a) the power for 





United States and the European Community’ in Cappelletti, Secombe and Weiler (eds), Integration 
Through Law, Volume 1: Methods, Tools and Institutions, Book 2: Political Organs, Integration 
Techniques and Judicial Process (Berlin: Walter de Gruyter, 1986) pp 61—85. 

19 ibid. 

20 ibid pp 68, 87. 

21 ibid p 77; see also Weiler, ‘The White Paper and the Application of Community Law,’ op cit n 13, 
p 345. 

22 Weiler, op cit n 12, p 63. See also Krislov, Ehlermann and Weiler, op cit n 18, p 77. 

23 Compare Krislov, Ehlermann and Weiler, op cit n 18, pp 74—77 [28 cases]; and Commission of the 
European Communities, ‘Seventh Annual Report to the European Parliament on Commission Monitoring 
of the Application of Community Law — 1989,’ OJ 1990 C232/1, at C232/5 [82 cases]. As of 1988 
this increase may have been roughly in proportion to the increase in the number of judgments delivered: 
Anderson, ‘Inadequate Implementation of EEC Directives: A Roadblock on the Way to 1992?’ (1988) 
11 Boston College International and Comparative Law Review 91, 96, n 25. However, from 1989 
to 1990 the number of judgments delivered fell from 94 to 77, while the number not complied with 
rose from 12 to 25: see Commission, ‘Eighth Annual Report,’ op cit n 10, at pp II, 102—119. 

24 ‘Seventh Annual Report,’ op cit n 23, at C232/5. See also European Parliament Resolutions of 11 April 
1984, OJ 1984 C127/67 and 19 March 1990, OJ 1990 C68/172. 

25 Anderson, op cit n 23, p 96. 

26 ‘Commission Opinion of 21 October 1990 on the proposal for amendment of the Treaty establishing 
the European Economic Community with a view to political union,’ p 181; and ‘Contributions by 
the Commission to the Intergovernmental Conference (Document drawn up on the basis of COM(90) 600 
and SEC(91) 500),’ pp 151—155: both published in ‘Intergovernmental Conferences: Contributions 
by the Commission,’ EC Bulletin, Supplement 2/91. 

27 Dismissed immediately: ibid p 151. The possibility of such countermeasures under the ECSC Treaty 
is provided by Article 88(3)(b) ECSC, but this has never been used: ibid. 

28 See now Arts 169, 171 EC as amended by the Maastricht Treaty. 
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the Court to take its own decision, with direct effect, on the measures needed to 
transpose Community law into national law,” (b) the power to declare national law 
incompatible with Community law or to annul it, and (c) the power to issue injunc- 
tions. Finally, the Commission proposed recognition of the financial liability of a 
Member State towards persons suffering harm from the failure of the State to meet 
its Community law obligations. 

In addition to contributing to the formulation of Community policy, the debate 
on the effectiveness of Community law has had more general implications. On the 
one hand, it has confirmed the well-known truth that the implementation and 
enforcement of law are often highly political, in the sense that they require the exercise 
of power and a choice between competing values. Indeed, the very definitions of 
effectiveness, implementation and compliance frequently involve sensitive institutional 
and political questions. Compared with national legal and political systems, the 
Community system is complex, novel and lacking in legitimacy. As a result, it may 
be suggested, these observations as to the political nature of the effectiveness of 
law hold with stronger force in the Community system, though this has not always 
been recognised. Consequently, the discussion concerning the effectiveness of law, 
which might have seemed initially to be primarily of a technical character, has begun 
to open the Community system to a salutory discussion of the politics of law, and 
politics more generally, at Community level. 

On the other hand, the debate has stimulated a renewed interest in the advantages 
and disadvantages, not only of the role of law in European integration, but also 
of different strategies and indeed different degrees of economic and political 
integration. The effectiveness of Community law, different forms of economic and 
political integration, and the Community ’s institutional integrity are seen increasingly 
to be closely related. We have only to recall the recent Opinions of the Court of 
Justice concerning the draft Agreement on the European Economic Area.*! The 
Opinions made it clear that questions concerning the nature, role and effectiveness 
of Community law are fundamental to the future legal and institutional architecture 
of western Europe. They concern not only the existing Member States of the 
Community. They are also of great importance to the members of EFTA and the 
countries of eastern Europe which have recently negotiated, or are currently seeking, 
closer ties with the Community. 

Ensuring the effectiveness of Community law involves basic questions concerning 
the political bases of the Community, its legitimacy, the scope for institutional change 
and hence its likely future development. It is suggested that any serious discussion 
of how to improve the effectiveness of Community law leads on to a consideration 
of the potential for development of Community institutions, the relation between 
the Community and the Member States, and hence the purposes of the Community 
and the possible and desirable alternatives for the shape of western Europe in the 
future. 


Effectiveness as a Theoretical Issue 


The effectiveness of Community law needs also to be conceived as a theoretical 
issue. Effectiveness may refer not only to compliance but also to implementation, 





29 Ruled out on political grounds: ibid p 153. 

30 See now Joined Cases C6/90 and C9/90, Francovich and Bonifaci v Italy [1992] ECR 1-5357, noted 
Szyszczak (1992) 55 MLR 690; Duffy (1992) 17 ELRev 133; Curtin (1992) 21 ILJ 74. 

31 Opinion 1/91, Re the Draft Treaty on a European Economic Area [1992] 1 CMLR 245, noted Burrows 
(1992) 17 ELRev 352; Opinion 1/92, Re the Draft Treaty on a European Economic Area (No 2) [1992] 
2 CMLR 217. 
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enforcement and impact. These terms are often taken to denote distinct phenomena, 
though sometimes they represent different perspectives on the same phenomena, 
and sometimes the meanings of the terms overlap. There is no universally accepted 
definition of these terms, in particular with respect to Community law. Nor is there 
much empirical research with regard to Community law on these topics. 

A commonly used approach to the effectiveness of Community law is that of 
implementation theory. The political process is defined as ‘a process of problem- 
solving by the politico-administrative system.” This process consists of three 
phases: policy formulation, implementation and impact.” Based on this approach, 
the study by Krislov, Ehlermann and Weiler distinguishes between four phases: 
adoption, implementation (incorporation), application and enforcement.” This 
conception is based on the traditional hierarchy of administrative organisation, used 
in implementation theory, and the formal stages of the legal process in the Community 
system. It can be extremely useful in analysing the effectiveness of law as a problem 
of policy, in particular in identifying points of non-compliance with hierarchically 
superior rules. 

Yet, even as a means to identify potential solutions to problems of policy, this 
kind of approach has substantial shortcomings. First, it reflects the top-down 
perspective of the policy-maker.35 Consequently, it tends to minimise the extent to 
which the implementation and enforcement of law, whether by administrative means 
or by courts, might involve processes of negotiation, in which the specific charac- 
teristics of the various parties concerned are extremely important. This feature is 
likely to be especially prominent, and hence the shortcoming particularly great, in 
systems with divided powers. In the Community, we can observe, several levels 
of government have decision-making powers and responsibility for the implementation 
and enforcement of law. Horizontal as well as vertical relations between them are 
crucial and, as will be shown later, a fundamental role in ensuring the effectiveness 
of law is played by negotiation. 

Second, as applied in the Community context, the term ‘effectiveness’ has a wide 
variety of meanings. We can distinguish at least seven types of effectiveness: (1) the 
enactment of Community policy into legislation by Community institutions; (2) the 
application of Community regulations by the Member States; (3) the transposition 
of Community directives into national law; (4) the implementation of Community 
secondary legislation, or of national transposing or implementing legislation, within 
or by the national civil service; (5) the use of Community law by economic under- 
takings, other organisations and individuals, in the sense, following Weber, that 
they orient their behaviour in relation to Community law; (6) recourse to litigation 
in a national court based on Community law, including a directive which has been 
recognised as having, or is argued to have, direct effect; and (7) the enforcement 


32 Siedentopf and Ziller, op cit n 9, p 3. 

33 ibid p 3, citing Mayntz (ed), Implementation politischer Programme (Königstein: Verlag Anton Hain 
Meisenheim, 1980) pp 238—239. 

34 Krislov, Ehlermann and Weiler, op cit n 18, p 62. 

35 For a useful evaluation of traditional implementation studies, see Ham and Hill, The Policy Process 
in the Modern Capitalist State (Brighton: Wheatsheaf, 1984). Theoretical statements which appear 
potentially fruitful for analysing the effectiveness of Community law include, for example, Elmore, 
‘Organizational Models of Social Program Implementation’ (1978) 26 Public Policy 185; Richardson, 
Ogus and Burrows, Policing Pollution: A Study of Regulation and Enforcement (Oxford: Clarendon 
Press, 1982); and Majone, Evidence, Argument and Persuasion in the Policy Process (New Haven: 
Yale University Press, 1989). 

36 Rheinstein (ed), Max Weber on Law in Economy and Society, trans. Shils (Cambridge, Mass: Harvard 
University Press, 1966) pp 3—5. 
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of Community law by national courts, including the interpretation of national 
legislation in the light of Community law. Implementation theory does not always 
distinguish between these different situations.*’ 

Third, for the purposes of this article, the effectiveness of law is conceived of 
in relatively broad terms, so as to emphasise the social meaning of law as well as 
positive norms. Seen from this perspective, the effectiveness of law is not easily 
contained within legal, doctrinal or administrative categories. In every legal system 
there is a gap between law in the books and law in action. It would be remarkable 
if Community law were any different. The mere existence of such a gap should 
not necessarily be a cause for concern. With respect to the effectiveness of 
Community law, what is more important is to concentrate on those gaps which are 
(a) especially problematic, and (b) capable of being at least partially resolved or 
closed. This requires us to identify the gaps which exist; to explain why they exist; 
to identify and distinguish those gaps which are likely to be long-term features of 
the Community system; and, if possible, to focus on those (ideally less-enduring) 
gaps which pose real difficulties for the operation and development of the Community. 
This in turn requires a more multi-faceted, open-ended enquiry than is consistent 
with implementation theory. 

Thus, a different approach is necessary in order eventually to elaborate a theoretical 
conception of the effectiveness of Community law. Though completing this task 
lies beyond the scope of this article, let us begin by conceiving of effectiveness 
as including implementation, enforcement and compliance. We may define implemen- 
tation as ‘the process and art of deliberately achieving social change through 
law.’ This definition appears at first glance to start from the viewpoint of the 
policy-maker, but it is sufficiently broad to encompass perspectives at different levels 
of a divided-power system. It also conceives of implementation as a continuous 
process, not as a fixed state of affairs. The implementation of law involves conflict, 
negotiation, compromise and mutual adjustment. Even though implementation may 
be characterised by patterns and relative stability in the long term, it is not one-way 
but rather is recursive and circular.” 

Compliance can then be seen as ‘a series of reactive behaviors through which 
the targets of state action seek to accommodate the new incentives and disincentives 
with existing imperatives.’*' Such behaviour often takes place within organisations, 
such as national administrations. Consequently, it is essential to take account of 
the priorities, structures, incentives and ideologies of these organisations, in short, 
bureaucratic politics.“ This concept of compliance focuses less on ultimate 
outcomes and more on ongoing negotiations, political and legal processes and 
organisational change. The latter are potentially both forms of implementation and 
forms of compliance, and they may (but often do not) involve means of enforcement, 





37 Situations of non-compliance are clearly distinguished, however, in Krislov, Ehlermann and Weiler, 
op cit n 18, pp 62-77. 

38 See Abel, ‘Law Books and Books about Law’ [Review Essay on M. Rheinstein, Marriage Stability, 
Divorce and the Law (1972)], (1973) 26 Stanford Law Review 175. 

39 Clune and Lindquist, ‘What “Implementation” Isn’t: Toward a General Framework for Implementation 
Research’ (1981) Wisconsin Law Review 1044, 1045. More specifically, ‘it is the study of governmental 
organizations trying to influence [mainly] other organizations to do something that is difficult enough 
to require a great deal of interaction’: Clune, ‘A Political Model of Implementation and Implications 
of the Model for Public Policy, Research and the Changing Roles of Law and Lawyers’ (1983) 69 lowa 
Law Review 47, 51. 

40 See Clune, op cit n 39, p 78. See also Snyder, op cit n 1, pp 8, 32—62, 169—171. 

41 Clune and Lindquist, op cit n 39, p 1068. 

42 ibid p 1068; see also Peters, ‘Bureaucratic Politics and the Institutions of the European Community’ 
in Sbragia (ed), op cit n 6. 
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such as incentives, recourse to courts, or the threat or use of sanctions. For present 
purposes, implementation, enforcement and compliance, defined in this way, will 
be deemed to be different facets of effectiveness. This theoretical conception may 
seem very different from the conception of effectiveness which underpinned the 
discussion of the effectiveness of Community law as a problem of policy. Its utility 
for policy should emerge, however, during the course of this article. 


II Administrative Negotiation of Effectiveness 


Introduction 


In the 1985 White Paper on ‘Completing the Internal Market,’ the Commission 
outlined its strategy for economic integration. A central aim was to ensure the 
effectiveness of Community law. Instead of relying mainly on the harmonisation 
of national laws by means of Community directives, the Commission envisaged 
the combined use of three techniques: essential harmonisation, mutual recognition 
and reference to standards. Each involved different institutions, different techniques 
and a rather different configuration of interests in the quasi-federal politics of the 
Community. Put forward by the Commission, these proposals were designed 
primarily to stimulate action by other institutions, save to the extent that they required 
Commission proposals for harmonising directives or more enforcement proceedings 
by the Commission. The strategy has been fully explored by other scholars.“ This 
article focuses instead on the means by which the Commission has sought, not to 
stimulate or orient the action of other institutions, but instead itself to ensure the 
effectiveness of Community law. l 

The principal means used by the Commission are threefold: litigation, in particular 
infringement proceedings under Article 169 EEC; so-called ‘soft law’; and structural 
reform involving national administrations. Legally speaking, all are based on the 
powers of the Commission as set out in Articles 4 and 155 EEC. Each, it will be 
suggested, is best conceived of as part of a process of administrative negotiation. 


Litigation as Negotiation 


In its capacity as ‘watchdog’ of the Treaty, the Commission obtains its cases both 
proactively by its own investigation and reactively in the form of complaints. In 
1990, for example, it detected 283 cases and received 1,252 complaints. If rough 
estimates from previous years serve as a guideline, about 85 per cent of the complaints 
come from companies, 5 per cent from private individuals, 5 per cent from the 
European Parliament and 5 per cent from Member States.” 





43 Commission of the European Communities, ‘Completing the Internal Market’ (White Paper from the 
Commission to the European Council, Milan, 28—29 June 1985), COM(85) 310 final (1985). 

44 See Pelkmans and Robson, ‘The Aspirations of the White Paper’ (1987) 25 JCMS 203; Bieber, 
Dehousse, Pinder and Weiler (eds), op cit n 13, 1992; Joerges, ‘Paradoxes of Deregulatory Strategy: 
The Example of Product Safety Policy’ in Majone (ed), Deregulation or Re-regulation: Regulatory 
Reform in Europe and the United States (1990); Dehousse, ‘1992 and Beyond: The Institutional 
Dimension of the Internal Market Programme’ (1989) 1 LIEI 109. 

. 45 Bronckers, ‘Private Enforcement of 1992: Do Trade and Industry Stand a Chance Against the Member 
States?’ (1989) 26 CMLRev 513, 520—521. See also Macrory, ‘The Enforcement of Community 
Environmental Law: Some Critical Issues’ (1992) 29 CMLRev 347, esp 353—354. As of 1990, the 
Commission’s Annual Monitoring Report contains a detailed Annex on the monitoring of the application 
by Member States of environmental directives: see Commission of the European Communities, op cit 
n 10, Annex C. 
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The Commission has in fact prepared a standard complaint form which it prefers 
complainants to follow. It requests details concerning the complainant*’; the 
subject-matter of complaint and damage suffered, if any; information on the steps 
taken before national or Community authorities, including administrative steps and 
any proceedings before courts or tribunals; and documentary or other evidence 
available in support of the complaint. A note on the back of the form states that 
the complaint may be lodged with the Commission in Brussels or at any of its 
information offices in the Member States. It also lists a series of administrative 
safeguards, notably that the complainant will be informed of the action taken in 
response to the complaint, including representations made to the national authorities, 
Community bodies or undertakings concerned, and that the complainant will be 
informed of any infringement proceedings that the Commission intends to institute 
against a Member State as a result of the complaint and of any legal action it intends 
to take against an undertaking. 

As is well known, Article 169 provides in formal terms that an infringement 
proceeding is to have two stages: first, an administrative stage, including (a) the 
Commission invitation to a Member State to submit observations on the alleged 
breach, and (b) delivery by the Commission of a reasoned opinion; and, second, 
a judicial stage in which, if necessary, the Commission brings the matter before 
the European Court. 

In practice, the administrative stage is usually preceded by a request by the 
Commission to the Member State for further particulars. Moreover, beginning in 
1978, under the dual influence of the judgment of the Court in Cassis de Dijon” 
and the Jenkins presidency,® the Commission changed its policy concerning 
Article 169. The issue of formal notice and other steps leading to litigation became 
systematic, routine and de-politicised.*' 

The formal notice, if issued, delimits the subject-matter of the dispute? and the 
Member State is not obliged to submit observations. Usually, however, the 
formal notice leads to negotiations. If these fail, the Commission issues a reasoned 
opinion, which contains a statement of the reasons that led the Commission to believe 
that the Member State has failed to fulfil a Treaty obligation.“ The reasoned 
opinion determines the subject-matter of the judicial stage, as the reasoned opinion 
and the application under Article 169 must be founded on the same grounds and 
submissions.°> As in most if not all legal systems, however, most disputes are 





46 ‘Complaint to the Commission of the European Communities for Failure to Comply with Community 
Law’ (89/C26/07), OJ 1989 C26/6. 

47 The form states that the Commission undertakes to observe the customary rules of confidentiality 
when investigating the complaint. 

48 See generally A. Mattera, Le Marché unique européen: Ses règles, son fonctionnement (Paris: Jupiter, 
2ème ed, 1990) pp 681—719; Dashwood and White, ‘Enforcement Actions under Articles 169 and 
170 EEC’ (1989) 14 ELRev 388. 

49 Case 120/78, Rewe-Zentral AG v Bundesmonopolverwaltung fiir Brantweinn (‘Cassis de Dijon’) [1979] 
ECR 649. For the Commission’s interpretation of this judgment, see Commission of the European 
Communities, ‘Communication from the Commission concerning the Consequences of the Judgment 
given by the Court of Justice on 20 February 1977 in Case 120/78 (‘Cassis de Dijon’),’ OJ 1980 C256/2. 

50 See Dashwood and White, op cit n 48, pp 399—400. 

51 See Everling, ‘The Member States of the European Communities before the Court of J ustice’ (1984) 
9 ELRev 215; Meny, ‘Variations sur un thème donné: l'application des directives par les Etats membres’ 
(1985) 34 Revue francaise d’Administration publique 179, 181, 187. 

52 Case 211/81, Commission v Denmark [1982] ECR 4547. 

53 ibid. 

54 Case 7/61, Commission v Italy [1961] ECR 317. 

55 Case 211/81, Commission v Denmark, op cit n 52. 
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Table 1 Article 169 Infringement Proceedings for all Member States, 1975—1990 








Letter of 
Total Formal Reasoned Reference 

Complaints * Notice Opinion to ECJ Judgment 

No. % No. % No. % No. % No. % 
1975 T 60 £ 23 E 2 t l t 
1976 f 90 t 38 + 6 E 2 £ 
1977 Tt 68 + 28 E 8 t 4 F 
1978 f 100 t 46 E 15 t 6 if 
1979 [j 200 + 79 $ 18 t 7 £ 
1980 208 100 240 EE 82 39.4 28 13.5 19 9.1 
1981 353 100 256 72.5 147 41.6 50 14.2 17 4.8 
1982 464 100 335 72.2 157 44.5 45 9.7 31 6.7 
1983 591 100 289 48.9 83 14.0 42 7.1 18 3.0 
1984 621 100 454 = 73.1 148 23.8 54 8.7 17 251 
1985 929 100 503 54.1 233 25.0 113 12:2 26 2.8 
1986 1,084 100 516 47.6 164 15.1 71 6.5 30 2.8 
1987 1,110 100 572 51.5 197 17.7 61 5.5 4] 3.7 
1988 1,444 100 569 39.4 221 15.7 73 5.1 50 3.5 
1989 1,547 100 664 42.9 180 11.6 96 6.2 26 1.6 
1990 1,535 100 960 62.5 251 16.4 77 5.0 38 2.4 





*Includes both complaints and infringements detected by the Commission’s own inquiries. 
**Reported figures; discrepancy due to slightly different counting methods. ' 
Not available. 
Not calculated because of lack of availability of number of total complaints. 


Sources: 
(a) Complaints: 
1975—79: Not available. 
1980—81: Commission of the European Communities, ‘First Annual Report to the European Parliament 
on Commission Monitoring of the Application of Community Law — 1983,’ COM(84) 181 final (1984), 
p 7. 
1982—90: ‘Eighth Annual Report,’ op cit n 10, p 133 (Table 12). 
(b) Letters of Formal Notice: 
1975—80: Krislov, Ehlermann and Weiler, op cit n 18, p 69 (Table 9). 
1981—90: ‘Eighth Annual Report,’ op cit n 10, p 91 (Table 1). 
(c) Reasoned Opinions: 
1975—80: Krislov, Ehlermann and Weiler, op cit n 18, p 69 (Table 9). 
1981—90: ‘Eighth Annual Report,’ op cit n 10, p 91 (Table 1). 
(d) References to ECJ: 
1975—80: Krislov, Ehlermann and Weiler, op cit n 18, p 69 (Table 9). 
1981—90: ‘Eighth Annual Report,’ op cit n 10, p 91 (Table 1). 
(e) Judgments: 
1975—81: Krislov, Ehlermann and Weiler, op cit n 18, p 69 (Table 9). 
1982—84: ‘Seventh Annual Report,’ op cit n 23, p C232/37 (Table 7). 
1985—90: ‘Eighth Annual Report,’ op cit n 10, p 97 (Table 7). 


settled (or otherwise disposed of) in the early phases of the process. Table 1 shows 
the general trend in the use of the procedure. 

The table is sufficient only to show rough orders of magnitude rather than precise 
figures, in particular because a specific complaint does not progress through the 
series in a given year. Nevertheless, it indicates clearly the decline in the number 
of outstanding cases as the procedure moves through the administrative stage towards 
the judicial stage and then to judgment. It also suggests three more interesting 
hypotheses regarding the Commission’s use of the procedure to ensure the effec- 
tiveness of Community law. First, the Commission’s reasoned opinions have 
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sometimes been called the ‘hidden jurisprudence’ of Community law. Their 
importance, however, may be in decline. Current statistics indicate an increasing 
termination of infringement procedure at the formal notice stage. Second, the last 
point suggests, in turn, that the informal request for further particulars may be playing 
an increasingly important role in the settlement of infringement disputes. Third, 
if this is the case, it may represent a significant change since the mid-1980s in the 
dominant mode of settling infringement disputes. Informal requests are dealt with 
today mainly via the Committee of Permanent Representatives of the Member States 
(COREPER: the ambassadors (and their deputies) of the Member States to the 
Community), or in ‘package meetings’ between the Commission and national 
administrative authorities; in both settings, a specific legal obligation may be merely 
one element among many in a particular negotiation.” 

These statistics compel us to reconsider the relationship between negotiation and 
adjudication within Article 169 procedure. We usually think of negotiation and 
adjudication as alternative forms of dispute settlement.” It may be suggested, 
however, that in the daily practice and working ideology of the Commission, the 
two are not alternatives but instead are complementary. The main form of dispute 
settlement used by the Commission is negotiation," and litigation is simply a part, 
sometimes inevitable but nevertheless generally a minor part, of this process. The 
Commission’s view of litigation thus differs substantially from that of the European 
Court. In order to understand why this is so, we need to consider the role of the 
Commission in the Community litigation system. 

Put simply, it is a distinctive role. The Commission has complete discretion in 
bringing infringement proceedings against Member States under Article 169%; it 
is a necessary intermediary in actions by one Member State against another under 
Article 170; it will, if the Maastricht Treaty is ratified, be entitled under the amended 
Article 171 to request the Court of Justice to impose a lump sum or penalty payment 
on Member States which have failed to comply with a previous judgment by the 
Court; it is a privileged applicant in actions for annulment under Article 173; and 
it intervenes as a matter of course in every reference for a preliminary ruling under 
Article 177. By virtue of its position and expertise, it is the ultimate ‘repeat 
player’® in Community litigation. 

Consequently, the Commission can use litigation as an element in developing its 
longer-term strategies. Instead of simply winning individual cases, it is able to 


a TT. OO 


56 These observations require further development in the light of a theory of litigation behaviour: see 
Griffiths, ‘The General Theory of Litigation: A First Step’ (1983) 2 Zeitschrift fiir Rechtssoziologie 145. 

57 See the classic statement in Gulliver, Disputes and Negotiations: A Cross-Cultural Perspective (New 
York: Academic Press, 1979). 

58 With regard to competition matters, see van Bael, ‘The Antitrust Settlement Practice of the EC 
Commission’ (1986) 23 CMLRev 61; Wilks, ‘The Metamorphosis of European Competition Policy’ 
in Snyder (ed), op cit n 7, vol 2. More generally, see Dashwood and White, op cit n 48, p 400. 

59 See Case 415/85, Commission v Ireland [1988] ECR 3097; Case 247/87, Star Fruit Company [1989] 
ECR 291; see also Evans, ‘The Enforcement Procedure of Article 169 EEC: Commission Discretion’ 
(1979) 4 ELRev 442; Dashwood and White, op cit n 48, pp 398—400. But compare Mattera, op cit 
n 48, p 697: ‘En pratique, la Commission a toujours estimé que, si l'Etat membre ne se conforme 
pas à l'avis motivé et ne met pas fin à la violation commise, l'obligation lui incombe de saisir la Cour.’ 

60 See Galanter, ‘Why the “Haves” Come Out Ahead: Speculations on the Limits of Legal Change’ 
(1974) 9 Law and Society Review 95, 98—100; Galanter, ‘Afterward: Explaining Litigation’ (1975) 
9 Law and Society Review 347. Member States are also repeat players in Community litigation, though 
litigation rates vary from country to country and no Member State uses the Luxembourg courts nearly 
as much as does the Commission. The few repeat players among non-privileged applicants under Article 
173 EEC use the Court of Justice or the Court of First Instance even less, not to mention the fact 
that in such cases the defendant is frequently the Commission: see Harding, ‘Who Goes to Court 
in Europe? An Analysis of Litigation against the European Community’ (1992) 17 ELRev 105. 
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concentrate on establishing basic principles, or playing for rules. Not that it always 
wishes to do so or is always successful in this respect.*' The point is simply that, 
in relation to litigation, the Commission occupies a dramatically different position 
from that of most litigants. It is in a position to use litigation in a continuous, proactive 
as well as reactive way, so as to create counters, lay down conditions or establish 
frameworks for negotiation. In other words, it can convert litigation into a resource 
for structured bargaining. In the context of what is essentially litigation between 
governments, frequently involving unresolvable conflicts and indeterminate 
conclusions,® the Commission can use litigation as an aspect of its negotiating 
strategy.“ 


Soft Law 


In its 1989 monitoring report, the Commission bemoaned the limited legal means 
for strengthening Court of Justice judgments. It stated that in some instances it was 
able to use financial pressure to bring Member States into line. Except in the 
agricultural sector, however, the Commission is not often in a position to use 
dominium, the wealth of government, to achieve its policy objectives. Consequently, 
one might expect that it would usually turn to imperium, the command of law, for 
this purpose.® 

Three potential alternatives may be envisaged. First, the Commission could adopt 
original legislation. Second, it might enact delegated legislation, with or without 
seeking simultaneously to expand its powers to implement Community law. Third, 
it could encourage the Council to establish forms of economic or social regulation: 
viewed sometimes as a relatively costless form of intervention,® this might also 
expand the Commission powers in the Community system. 


61 An example is the Commission’s changing fortunes with regard to the definition of its powers of 
implementation: see Case 16/88, Commission v Council [1989] ECR 3457; Case 22/88, Industrie- 
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and goatmeat. The use or threat of litigation in this way may be facilitated by the Maastricht Treaty 
revision of Articles 169 and 171 EEC to provide for fines or penalty payments as a result of infringements 
of Community law. 
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Each of these alternatives, however, is limited severely by the current structure 
and operation of Community institutions. The Community legislative process is 
dominated by the Member States. The Commission’s original legislative power, 
though extant, is limited and, except to the extent provided in the Maastricht 
Treaty, it is unlikely to expand. With regard to delegated legislation, the power 
of the Commission is extensive; it accounts for a very high proportion of all 
Community legislation. However, the Twelve, qua European Council and qua 
Council, have encroached in practice on the right of the Commission to initiate 
legislation. Moreover, much delegated legislation, especially concerning the 
agricultural sector, is highly technical, detailed and short-lived. The power of the 
Commission to enact delegated legislation in other fields has been circumscribed 
by the Council.” In any event, direct adminisiration by the Community is limited 
and Community legislation is implemented primarily by national administrations. 
Finally, the development of Community regulation, especially social regulation, 
has so far been restricted by the Member States which, qua national governments, 
have constrained the expansion of the legislative competence of the Community.” 
The Commission has therefore had recourse to means other than formal legislation. 

Among the most important of these means is soft law, rules of conduct which, 
in principle, have no legally binding force but which nevertheless may have practical 
effects. Such measures are frequent in Community law.” For example, according 
to Article 189 EEC, recommendations have no binding force. However, the Court 
of Justice has held that national courts are bound to take them into consideration 
in deciding disputes, in particular where the recommendations cast light on the 
interpretation of national measures adopted in order to implement them or where 
they are designed to supplement binding Community provisions.” Similarly, 
protocols annexed to the treaties by common accord of the Member States are an 
integral part of the treaties.” In contrast, declarations annexed to the treaties are 
generally considered to be political statements, but they too may influence Community 
practice.” 

In using soft law, the Commission follows a practice which has been employed 
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for some time by national administrations.” To give one example, beginning in 
1980 after the Cassis de Dijon case, the Commission developed the quasi-legal form 
of the communication.” In its 1985 White Paper, it announced an intention to 
make greater use of this device.” In order to be effective, according to a leading 
commentator and Commission official, a communication must concern matters within 
the Commission’s sphere of competence, be published in the Official Journal and 
be clearly written and informative.” In the Commission’s view, the legal basis of 
communications lies in Articles 5 and 155 EEC. Together these articles are said 
to give the Commission both the power and the duty to explain Court of Justice 
judgments and to spell out their implications for national governments and private 
parties. *° 

Three types of communication have been distinguished: informative, declaratory 
and interpretative.*’ From the standpoint of the Commission, all have several 
advantages. They are systematic rather than piecemeal, resembling legislation 
rather than litigation. They are under the control of the Commission, thus in effect 
bypassing the Council. They are also proactive rather than reactive, enabling the 
Commission, without waiting for the Council or the Court of Justice, to present 
its interpretation and stake out its position concerning entire economic sectors. 

Communications play a vital role today in Commission efforts to ensure the 
effectiveness of Community law. They identify what is settled and what is in dispute, 
circumscribe the arena for debate, and define the agenda for negotiation and, if 
necessary, litigation. In other words, they aim to provide guidelines for negotiating 
the effectiveness of Community law. 

Can this soft law become ‘hard’ law? Communications refrain from asserting that 
they have legal force. However, the translation from quasi-legal to legal form 
could occur directly by Community legislation, assuming the Member States agreed, 
or it could be accomplished indirectly by judicial recognition. In the latter event, 
two avenues are conceivable. The first involves the positive invocation of soft law. 
It might comprise either an action by the Commission under Article 169, using soft 
law as a ‘sword,’ or an action by a private party in a national court, involving the 
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use of soft law as either ‘sword’ or ‘shield,’ with recourse to the Court of Justice 
by means of Article 177. In either event, legal force could be given to a previously 
quasi-legal act. The second avenue might consist of an Article 173 action to annul 
the Commission’s act. Such an action is most likely to be brought by a Member State. 

In fact, Member States have increasingly challenged forms of Commission soft 
law before the Commission itself,® the Court of Justice and, recently, the Court 
of First Instance. France v Commission% was an Article 173 action to annul 
internal instructions adopted by the Commission. Based on Article 9 of Council 
Regulation 729/70 on the financing of the Common Agricultural Policy, the instruc- 
tions were designed to lay down procedures to be followed by Commission officials 
in relation to sampling and analysis of products for the management and control 
of operations within the European Agricultural Guidance and Guarantee Fund 
(EAGGF, known usually by its French acronym, FEOGA: Fonds Européen 
d’Orientation et de Garantie Agricole). They were prepared by a Commission inter- 
departmental working party, notified to the FEOGA Committee and then published 
in the Official Journal.” Among other provisions, they purported to empower 
Commission officials themselves to take samples for analysis. The Court of Justice 
held, first, that the instructions differed from ordinary service instructions or purely 
internal documents, both by the circumstances in which they were adopted and by 
the conditions under which they were prepared, drawn up and published. Second, 
the instructions went beyond clarification of the Regulation and produced legal effects 
by empowering the Commission to take samples, independently of the Member States, 
and by laying down detailed arrangements for this purpose. The instructions could 
therefore be reviewed under Article 173. Third, Regulation 729/70 did not in any 
case confer implementing powers on the Commission. Instead it expressly gave such 
powers to the Council. Consequently, the instructions constituted a decision adopted 
by an authority which had no power to do so. As such, they were annulled by the 
Court of Justice. 

In a second case, France brought an action against the Commission to annul 
a Code of Conduct on the reporting of fraud against the Community. Council 
Regulation 4253/88 required Member States to report and take legal action against 
irregularities. In order to implement the Regulation, the Commission prepared the 
Code which it notified officially to the Member States by letter and subsequently 
published in the Official Journal.® Inter alia, the Code required Member States 
to report on national systems to prevent or take action against irregularities, to report 
on cases of irregularity and to report on certain irregular practices. 

The Court of Justice upheld the French argument that the Code imposed legal 
obligations on the Member States and also that the Commission lacked the competence 
to implement Regulation 4253/88. It stated that, ever since its judgment in the ERTA 
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case,” an annulment action may be brought to challenge any provisions taken by 
Community institutions ‘aimed at producing the effect of law.’ The Court of Justice 
considered that the Code was not a simple explanatory document. Instead, the Code 
required Member States to identify irregularities, reveal the identity of beneficiaries 
as well as the persons and companies implicated in irregularities, deal with the 
financial consequences and examine the possibility of recovering the sums paid. 
In the view of the Court of Justice, these duties were not inherent in the obligation 
of providing information, as provided in the 1988 Regulation. 

These two cases concerned the Commission’s powers with respect to fraud against 
the Community. In this matter, the division of powers between the Community and 
the Member States is not entirely clear, and Member States are often concerned 
to prevent the expansion of Community competence, as well as to maintain the current 
division of powers within the Community system between the Commission and the 
Council. As the Court of Justice suggested in the first French case, one of the 
preconditions for successful Commission soft law is at least a measure of consensus 
among Member States not to contest the Commission’s position.” . 

The process of making soft law thus bears a striking resemblance to the process 
of making Community hard law under the 1966 Luxembourg Accords.” The 
Accords, designed to resolve the so-called ‘empty chair crisis,’ were a political 
‘agreement to disagree,’ which in fact gave Member States a veto power concerning 
measures that they considered to affect their vital national interests. In practice, 
the Accords replaced the voting requirements provided in the Rome Treaty with 
a requirement of unanimity based on implicit consensus. In other words, they 
crystallised a procedure founded on the lowest common denominator. Like Commis- 
sion soft law, they expressed the dominance of the Member States in the Community 
legislative process. 

The making of Commission soft law differs, however, from the enactment of 
hard law under the Luxembourg Accords in one crucial respect. Under the 
Luxembourg Accords, the dominance of the Member States was manifested explicitly 
before legislation was enacted. In the making of Commission soft law, this 
dominance, though implicit, is manifested expressly only when a Member State 
contests an already ‘adopted’ measure in the Court of Justice. This in itself confers 
advantages on the Commission, though perhaps only in the short term. That this 
generalisation may apply not only to internal instructions and codes of conduct but 
also to Commission communications is illustrated by a recent action,” also brought 
by France and now in progress, to annul the Commission Communication on the 
application of Articles 92 and 93 EEC to public undertakings in the manufacturing 
sector.” 

Commission soft law thus is enacted and operates in the shadow of Community 
law. It may be used in matters concerning which the Commission has legal authority 
to act, within the limits of Commission discretion, and so long as it does not impose 
on Member States any new legal obligations. Though specific procedures, forms 
and conditions of publication may increase the likelihood that soft law will be 
effective, these same elements risk translating soft law into hard law, if and when 
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the soft law is contested before the Court of Justice. Exercising its power of judicial 
review, the Court of Justice may decide that the putatively soft law has hard legal 
consequences, and thus transgresses the boundary between negotiation and legis- 
lation.” In this event, the advantages of soft law are negated and the Commission 
then has little recourse except inaction or the Community legislative process. 


Structural Reform 


A third, more general technique by which the Commission tries to ensure the 
effectiveness of Community law is structural reform. Structural reform means the 
reform or reshaping of legal, economic and political structures,” including those 
of the Community or the Member States. It is a type of social, usually institutional 
adjustment, involving the reallocation of power. In the Community setting, such 
reforms are likely to affect the distribution of power between the Community and 
the Member States, among Community institutions and among various parts of the 
national governmental systems. Some of these reforms increase the effectiveness 
of Community law; others do not; some may possibly be neutral. 

Structural reform may be undertaken by the judiciary, the administration or other 
parts of government. Legal scholars in Europe and the United States have con- 
centrated mainly on the courts.” However, structural reform in the Community 
has occurred at least as much, if not more, by administrative means, in particular 
by relations between bureaucratic organisations. Such relations have been referred 
to variously as bureaucratic interpenetration, structural coupling,” or inter- 
organisational exchange.’ In Commission jargon, they are now often called 
parténariat (partnership), a term which has recently been consecrated in Community 
legislation. !®! 

The general legal framework of structural reform by administrative means is the 
duty of Community loyalty or principle of sincere cooperation, the so-called ‘fidelity 
clause’: Article 5 EEC. The potential scope of this principle as applied to the 
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Commission is illustrated by Zwartveld.'” In this case, the Court held that the 
Commission was obliged to give active assistance to a national judge who was acting 
in the prosecution of offences under Community law, in casu alleged fraud against 
the fish marketing regulations, and who required the disclosure of information 
connected with the offences. It stated that the Commission was not entitled, on the 
basis of the 1975 Protocol on the Privileges and Immunities of the European 
Communities, to refuse to disclose documents which might otherwise be confidential 
or to permit its officials to refuse to give evidence as witnesses in national proceedings. 
Such refusals would breach Article 5 unless they were based on an order issued 
by the Court of Justice. 

Conversely, Member States are also governed by Article 5. According to Temple 
Lang,'® the ‘fidelity clause’ affects their participation in four different ways. First, 
Member States may have a legal duty, in certain circumstances, to consult the 
Commission, especially if there is any doubt as to whether a national measure is 
contrary to Community law, in particular to avoid the risk of infringing Community 
rules. Second, Member States may have a duty to provide information if the 
Commission believes it needs certain information and requests it. Third, the 
Commission and the Member States have a reciprocal duty of cooperation in the 
Community sphere, that is, ‘when Member States are implementing Community 
measures or policies, are acting on behalf of the Community, or are using powers 
which are regulated by the Community.’ Fourth, Article 5 may conceivably be 
invoked to prevent a Member State from insisting on ‘linkage’ between unrelated 
measures in Council discussions; it is at least arguable that a similar rule might 
apply to negotiations in the form of inter-organisational exchange. 

Some forms of inter-organisational exchange are initiated by the Commission, 
acting on the basis of Articles 4 and 155. Current examples include dialogue with 
Member States in the preparation of transposing legislation, sectoral or ‘package’ 
meetings, and horizontal meetings between the Commission and national administra- 
tions to review progress in the application of directives. Also important are 
exchanges of staff between the Commission and national departments responsible 
for applying Community law.'% Inter-organisational exchange is not necessarily 
limited, however, to national administrations. The Commission has long maintained 
close continuing contacts with non-governmental organisations concerned with 
development and it has recently initiated contacts with other groups, such as 
environmental organisations. '° 

Neither the fluidity of the setting nor the importance of negotiation, however, 
serves to expand the legal power of the Commission, at least if this power is contested 
in the Court of Justice. In the French case involving the Code of Conduct,'” the 
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Commission argued that it was entitled to take certain informal measures, having 
no legal force, within the framework of its parténariat with national administra- 


tions." It suggested that Article 189 did not prevent the conclusion of consensual . 


arrangements with Member States concerning the scope of a provision of Community 
law: the consensus itself guaranteed legal certainty for the parties, who in practice 
were perfectly aware of their obligations, while the arrangement did not affect third 
parties.” However, the Commission’s argument was rejected by the Court of 
Justice, which, without examining whether the measure in question had been 
negotiated and agreed, concluded that the Commission lacked the power to adopt 
any such acts. l 

As a technique for ensuring the effectiveness of Community law, these types of 
structural reform are largely incremental. Other types, however, may occasionally 


be dramatic, at least when viewed in the longer term. These are forms of inter- ` 


organisational exchange which are broader in scope, often initially unforeseen or 
even unintended. The most striking examples are the changes in national administra- 


tions which have resulted from the practical requirements of Community membership. , 


These changes can be grouped into five categories." 

First, Community membership has led in some countries to changes in the 
relationship between the executive and the legislature. For example, in Italy and 
France the need to ensure the transposition of EC directives has resulted recently 
in a much greater delegation of legislative power by the parliament to the execu- 
tive.!!! Second, Member States with divided-power systems have had to recon- 
sider, and sometimes clarify, the constitutional allocation of powers with regard 
to the enactment, transposition and implementation of Community law. This has 
occurred, for example, in Spain, Belgium, Italy and Germany.'’? Indeed, the 
origin of the term ‘subsidiarity’ in Community law is widely ascribed to a spring 
1988 meeting between Commission President Jacques Delors and representatives 
of the German Lander.'? Third, Community membership has required all Member 
States not only to establish representatives in Brussels, known collectively as 
COREPER,'* but also to maintain continuing links between COREPER and 
national administrations. With the increasing development of the Community, these 
links have tended to give less prominence to ministries concerned with general 
diplomatic matters and more to technical ministries.''5 
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Fourth, special administrative bodies dealing with Community matters have been 
established, special sections within some existing departments have been created 
and the substance of work in numerous departments has changed. In the United 
Kingdom, for example, accession to the Community required the establishment of 
the Intervention Board for Agricultural Produce, as well as major changes in the 
work of the Ministry of Agriculture and Fisheries, the Customs and Excise and 
the Department of Trade and Industry.'!® Fifth, in virtually all Member States, 
Community membership has led to the development of mechanisms to coordinate 
participation in the making and implementing of Community law. Among the most 
well-known examples are the European Secretariat of the Cabinet Office in the United 
Kingdom,!!” the SGCI in France!'! and the Dipartimento per il coordinamento delle 
politiche comunitarie in Italy.! These institutions are especially important for the 
present purposes, since a lack of coordination within national administrations has 
been among the major reasons for delays in the implementation of Community 
law. '20 

For both the Commission and national administrations, structural reform serves 
-useful purposes. The Commission is able to fulfil its functions only by entering 
into relations with national administrations, and vice versa. For example, each needs 
clients (eg national administrative support for Commission proposals), labour services 
(eg experts of different types) and other resources (eg information). Indeed, despite 
continuing problems concerning the delineation of organisational domains, whether 
in terms of legal competence or political terrain, such inter-organisational exchanges 
have become indispensable, both to segments of the Commission on the one hand 
and to parts of national bureaucracies on the other. 

In addition, inter-organisational exchange has been concerned increasingly with 
the effectiveness of Community law. Recent Commission monitoring reports note 
that ‘contacts between Commission departments and national authorities concern- 
_ing the implementation of Community law have been stepped up.’’' As the 
Commission pointed out: 


Beyond the formal incorporation of Community directives into national law, there is the 
problem of how the rules are actually applied by the national authorities. Private individuals 
very rarely come into contact with Community law or the Community authorities, such contacts 
generally being established via national legislation or a national department. It is for this 
reason that consistency in application is important. As this is a matter of administrative practices 
rather than of legal rules, consistency can be guaranteed only by exchanges of experience. 
This was the approach adopted by the Mattheus programme in the customs field, and it is 
an approach which the Commission proposes to extend to other areas covered by a body 
of Community rules.'? 
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Administration 13. 
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In such exchanges, the meaning of compliance — the effectiveness of Community 
law — is negotiated or ‘constructed’ by the Commission and its national counter- 
parts." At the same time, these negotiations contribute to the gradual reshaping 
of both Community and national institutions. 


Iii The Development of a Judicial Liability System 


Introduction 


Among the central problems of the effectiveness of Community law has been the 
failure of Member States to transpose Community directives into national law. During 
the past twenty-five years, the Court of Justice has responded to this problem, not 
by negotiation, as in the case of the Commission, but in processes of adjudication. 
In seeking to fulfil its role — set out in Article 164 EEC — of ensuring ‘that in 
the application and interpretation of this Treaty the law is observed,’ the Court of 
Justice has created a judicial liability system. By ‘judicial liability system’ is meant 
a set of institutional arrangements in which ‘a liability rule is established providing 
that one person or organization can seek relief from a government agency for specified 
conduct.’!* The system is triggered by complaints brought by injured parties; the 
government agency need not of course be a court.'25 The judicial liability system 
of the Community has been elaborated by the Court of Justice less by design than 
in an ad hoc, reactive and unsystematic manner. As a result, its constituent elements 
are often viewed merely as individual cases and discrete, though related, principles. 
If one seeks to compare Community institutions with regard to ensuring the effec- 
tiveness of Community law, however, these elements can be seen to be interconnected, 
interdependent, forming a coherent whole and, in this sense, systematic. 

Directives typically lay down a deadline for transposition and it is assumed in 
Article 189 EEC that they will be transposed before or by the deadline. Article 
189 also assumes that once a directive has been transposed into national law, an 
individual upon whom the directive has conferred rights will rely not on the directive, 
but on the national transposing legislation. By virtue of its unique characteristics, 
a directive is ideally suited to a federal or confederal system. In principle, it provides 
a Community umbrella which allows for national diversity and variation within the 
range and scope permitted by the terms of the directive. 

Two features of a directive are thus especially pertinent from the standpoint of 
ensuring the effectiveness of Community law. On the one hand, directives involve 
a two-phase legislative procedure in which, following the enactment of the directive 
at Community level, Member States must transpose the directive into national law. 
On the other hand, directives are designed to harmonise national legislation rather 
than to make it absolutely uniform, with the result that national transposing legislation 
may differ in each Member State. Each of these features raises a well-known problem 
of effectiveness. On the one hand, Member States may not fulfil their legal obligation 
to transpose a directive into national law, either by failing to enact the transposing 
legislation or by transposing a directive inadequately or partially. On the other hand, 
uniform application of Community law depends partly upon mutual recognition, 
partly upon national administrations and partly upon litigation in national courts: 
its effectiveness may thus often depend upon national political and legal systems. 





123 See also Clune, op cit n 39, p 65. 
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These problems are, for three reasons, especially serious in the Community now 
and in the near future. First, the directive is the main legislative act for completing 
the Single Market. Second, by virtue of its structure and purpose, it is, of all 
Community acts, the one that is the most consistent with the principle of subsidiarity. 
Third, though the question whether the directive should be replaced as a Community 
act has long been discussed, the 1991 Intergovernmental Conference on Political 
Union rejected a proposal for the incorporation into the treaty of a ‘Community 
law,” a new act of the Community under Article 189 that would have been 
adopted by the co-decision procedure. Instead it settled for a Declaration on the 
Hierarchy of Community Acts,'?® annexed to the Maastricht Treaty, according to 
which the Member States agreed to reconvene the Intergovernmental Conference 
in 1996 to examine to what extent it might be possible to review the classification 
of Community acts with a view to establishing an appropriate hierarchy between 
the different categories of act.! As a result, the most frequently used type of 
Community act in the near future is likely to remain the directive. 

The Court of Justice has elaborated the elements of the judicial liability system 
in four overlapping stages. They concerned the direct effect of directives, the 
interpretation of national legislation, the availability of compensation and the potential 
harmonisation of national remedies. 


The Direct Effect of Directives 


Though the direct effect of directives was implicit in Grad,’ it was not held 
expressly to be possible until SACE.'3' The European Court first held a directive 
on its own to be directly effective in Van Duyn.'* The rationale for these decisions 
was the principle of effet utile. In Ratti, the Court held that a directive may have 
direct effect, if at all, only after the expiration of the deadline for transposition. 





126 See Boulouis, Droit institutionnel des Communautés européennes (Paris: Montchresttien, 1st ed, 1984) 
p 14. The European Parliament's pre-SEA Draft Treaty for a European Union provided for the directive 
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(Commission, ‘Document de travail,’ SG(91) 4021, 27 février 1991, p 3). On the Luxembourg 
Presidency’s revised draft of Articles 189 and 189a of the proposed Treaty, see ‘Draft Treaty of the 
Union’ (1991) 1722/1723 Agence Europe (5 July 1991) pp 17—18. 
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In contrast to the earlier cases, this decision was based on a type of Community 
estoppel, the idea that a Member State should not be allowed to profit from its own 
failure to fulfil its Community obligations. ' 

All of these cases involved claims by individuals against governments. The question 
whether a directive could be invoked by one individual against another was settled 
in the Marshall case.'** The Court held that a directive could not be invoked 
horizontally, that is, by one individual against another. It considered that according 
to Article 189 EEC, and consistently with the idea of estoppel, a directive is binding 
only on Member States. Consequently, ‘a directive may not of itself impose 
obligations on an individual.’!6 

In elaborating these principles, the Court of Justice addressed a central problem 
with regard to the effectiveness of Community law. Article 189 EEC assumes that 
Member States will transpose directives into national law by the specified deadline. 
Member States failed increasingly to do so. Individuals were therefore not able to 
invoke rights conferred upon them by Community directives. The Court of Justice 
partly filled this gap by recognising that a directive could have vertical direct effect. 
This recognition formed the first plank in the judicial liability system. 


The Interpretation of National Legislation 


Nevertheless, important problems remained. Indeed, each successive judicial decision 
both resolved outstanding questions and opened up new areas of controversy. Three 
issues proved especially difficult. First, a directive could not be enforced by one 
private party against another. Second, once a directive had been transposed into 
national law, the relationship between the directive and the national transposing 
legislation was not entirely clear.” Third, this confusion was acute in the case of 
directives which did not have direct effect, but which were eventually transposed 
into national law.'38 

Confronted with these problems, the Court of Justice was to employ the technique 
of judicial interpretation. In order to settle the last two issues, it relied on the doctrine 
of effet utile, together with the Article 5 EEC ‘fidelity clause.’'° In von Colson 
and Harz,'*' the Court laid down certain rules of construction, which were to be 
used by national courts for interpreting national legislation designed to implement 
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Community directives. Even when a directive did not have direct effect, a national 
court, in applying the provisions of national law, in particular national law introduced 
specifically to implement the directive, was required to interpret its national law 
in the light of the wording and the purpose of the directive.'” 

However, some national courts continued to interpret national legislation according 
to national methods of interpretation, even if the directive was enacted prior to the 
national legislation. This difficulty arose especially in the United Kingdom, with 
its distinctive tradition of statutory interpretation.” In addition, the guideline from 
the Court of Justice did not seem to cover the situation in which the Community 
directive was not directly effective and the national legislation appeared to be perfectly 
clear; this view was held for example in France.’ 

In November 1990, the Court of Justice decided Marleasing,'* which expanded 
and clarified the scope of its guidelines for the interpretation of national legislation 
in the light of Community directives. Marleasing was an Article 177 reference from 
a Spanish court. The parties in the main action were both private parties; the 
Community directive in question had not been transposed into national law; and 
the directive omitted basic substantive rules embodied in the national legislation. 
The Court of Justice restated that a directive could not have horizontal direct effect. 
Nevertheless, it stated that national courts, called upon to determine a dispute in 
a matter falling within the sphere of application of a directive, are required to interpret 
their national legislation, as far as possible, in the light of the wording and the purpose 
of the directive. In contrast to previous cases, this obligation was stated expressly 
to apply to national legislation enacted either before or after the directive. According 
to the Court of Justice, the obligation flows from two sources: first, the obligation 
imposed on Member States by Article 189 EEC to achieve the results provided for 
in directives and, second, the obligation of Community loyalty stated in Article 5 EEC. 

This broad guideline was the second plank in the development by the Court of 
a judicial liability system. It bears especially heavily on national courts. Not only 
does it enlist their cooperation in referring cases to Luxembourg for preliminary 
rulings, it also requires them to confront expressly the distinctive judicial techniques 
of Community law. Moreover, it may go even further by requiring them to 
re-appraise, modify or even abandon, in the light of Community law, some of the 
time-honoured techniques of their national legal systems. Marleasing may enable 
private parties inter se to rely on Community directives, at least provisionally and 
in some circumstances. However, given the diversity of the legal systems of the 
Member States, Marleasing is likely to be only a short-lived solution to the problem 
of the effectiveness of Community law that is posed by the nature of directives. 
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The Availability of Compensation 


A Community directive may confer rights on individuals, but be too imprecise to 
have direct effect. If a Member State fails to transpose the directive into national 
law, it in effect deprives individuals of otherwise enforceable Community rights. 
The failure is the more flagrant if the Member State continues not to transpose the 
directive even after a successful infringement proceeding by the Commission. It 
may also be the case that no national legislation falls within the ambit of the directive, 
so, unlike Marleasing, the dilemma cannot be resolved by judicial interpretation. 
An opportunity to formulate a solution to this conundrum arose in Francovich.'* 

Briefly, Council Directive 80/897 sought to ensure employees throughout the 
Community a minimum level of protection in case of insolvency of their employer. 
Specific guarantees were provided for the payment of unpaid remuneration. Member 
States were required to implement the Directive by October 1983. In Commission 
v Italy,” the Court of Justice held that the Italian Republic had failed to comply 
with its obligation. Subsequently, various employees of undertakings which became 
insolvent, leaving substantial arrears of salary unpaid, brought proceedings in Italy 
against the Italian Republic. They sought payment of the compensation provided 
for by the directive or, alternatively, damages. By means of the Article 177 procedure, 
the Court of Justice was asked, inter alia, whether the State was liable to pay 
compensation for harm suffered by an individual as a result of its failure to transpose 
the directive. 

In a bold judgment the Court of Justice accepted the principle of State liability. 
It stated that the full effectiveness of Community rules might be called into question, 
and the protection of enforceable Community rights would be weakened, if individuals 
could not obtain compensation where their rights were infringed by a breach of 
Community law for which a Member State was responsible. The possibility of 
compensation was particularly important where the effectiveness of Community rules 
was subject to action by the State and where, if the State failed to act, individuals 
could not vindicate their Community rights before national courts. According to 
the Court, the principle of liability of the State for harm caused to individuals by 
violations of Community law for which the State is responsible was inherent in the 
scheme of the Treaty and also followed from the Article 5 EEC fidelity clause. 

The principle of State liability is a new development in Community law." It 
was not previously recognised by the Court of Justice, though the Commission had 
considered for some time that Article 5 EEC, together with the general principles 
of Community law, required Member States to provide a compensation scheme for 
private individuals whose interests are prejudiced by government acts conflicting 
with Community law.’ The precise scope of Member State liability remains, of 
course, to be determined. It is not clear, for example, whether it extends to all 
directives which meet the conditions stated by the Court!; whether it applies to 
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Community acts other than directives; and whether national courts, as well as the 
European Court, are entitled to determine a breach of Community law leading to 
liability. !>! 

Even as it stands, the Francovich principle, though not exactly ‘a charter for private 
sector employees, ’!®? is likely to give individuals, organisations and their lawyers 
a significant instrument to use in national courts in enforcing Community law against 
their national governments, with eventual recourse to the Court of Justice under 
Article 177.' Of equal importance for the effectiveness of Community law is the 
broader impact of the judgment. First, the principle of State liability may prove 
a powerful political and legal symbol. A declaration of liability 


creates an abstraction, an absolute claim on public resources. Through its visibility and its 
authoritative source, it commands central attention on the crowded public agenda. A judicial 
declaration demands responsive action, and it stirs political actors to prepare such a 
response. '>4 


Second, the Francovich case is likely to have an effect on relations between the 
Community and the Member States. The principle of State liability is embodied 
in a complex judgment, yet its generality and ambiguity may help to create an 
expectation that the principle might be enforced. Third, this expectation in itself 
is likely to be an element, implicit if not explicit, in bargaining processes between 
the Commission and Member States, especially concerning the implementation of 
Community law.'% The principle of State liability represents the third plank in the 
judicial liability system elaborated by the Court of Justice. 


Towards the Harmonisation of National Remedies? 


In Francovich, the Court of Justice recalled that, in the absence of Community 
provisions, it was for national legal systems to lay down the procedural steps for 
legal action to ensure the full protection of Community rights.>° These ‘conditions 
of substance and form’ were not to be less favourable than those governing national 
remedies, and they were not to make the enforcement of Community rights 
impossible.!5 While thus recognising that Community rights are to be enforced 
primarily in national courts,'** the Court’s jurisprudence has none the less impinged 
increasingly on national legal remedies. At the same time as national administra- 
tive law is being influenced considerably by general principles of Community law, 
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such as proportionality,'*? the Court of Justice is beginning to contribute to the 
restructuring of national procedural systems.'© 

In the celebrated Factortame case, the Court of Justice set aside the rule of English 
constitutional law that an injunction cannot be granted against the Crown, at least 
where the rule prevents the enforcement of a right conferred by Community law. !®! 
In Emmott it declared that, where an individual wishes to rely as against a Member 
State on rights contained in a directly effective directive, time does not begin to 
run, and therefore the individual cannot be time-barred even under the normal 
domestic rules on limitations on actions, until such time as the directive has been 
properly transposed into national law.! More recently, in Zuckerfabrik,'® the 
Court held that interim measures should be available when the legality of Community 
law was being questioned before a national court, and a national court has a duty 
to consider granting such relief if requested by a party to do so.'* These steps 
towards the gradual reshaping of national remedies can be viewed as a fourth element 
in the Community judicial liability system. 

The four elements in this system need to be appreciated as a whole from two 
different perspectives. Seen from the bottom up, they help to provide judicial 
protection for the individual. Seen from the top down, they perform an essentially 
political function of social control.! These two perspectives are complementary, 
one representing the view of individual actors or organisations, and the other 
representing a conception of the Community legal system as a whole. Both perspec- 
tives are essential in order to understand the contribution and the limits of the judicial 
liability system in ensuring the effectiveness of Community law. 

Seen from the second perspective, the judicial liability system embodies a type 
of structural reform, not by administrative negotiation but by adjudication. In the 
United States, constitutional lawyers have focused on the Supreme Court. In the 
late 1970s, they identified a new kind of public law litigation, ‘institutional litigation,’ 
which 


typically requires the courts to scrutinize the operation of large public institutions. The suits 
are generally brought by persons subject to the control of the institutions who seek as relief 
some relatively elaborate rearrangement of the institution’s mode of operation.'© 
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Views have differed as to the novelty of institutional litigation.’ All agree, 
however, that in institutional litigation, ‘[l]itigation inevitably becomes an explicitly 
political forum and the court a visible arm of the political process.’'® 

It is tempting to apply these observations to the Court of Justice. After all, in 
the Community, as in the United States, the institutional vacuum resulting from 
executive and legislative inaction led to an increased role for the judiciary. In both 
systems, the appropriateness of such a judicial response has been the subject of intense 
controversy. !® 

It is suggested, however, that the precise analogy is misplaced. First, the Court 
of Justice is activated by individuals and organisations who, in contrast to plaintiffs 
in American institutional litigation, are not inmates of institutions in any specific 
sense. Second, the judicial liability system in the Community has been developed 
by the Court of Justice mainly through the Article 177 procedure: the reach of the 
Court into the operation of national public institutions, including administrations, 
is restricted by the fact that its jurisdiction is limited in principle to interpreting 
(or ruling on the validity of) Community law. Third, and consequently, Community 
litigation does not involve the negotiation by the Court of Justice with defendant 
institutional parties of detailed rules regarding the internal organisation of national 
institutions. 

In the United States, it has been argued that: 


The demands of structural reform have magnified the explicitly political dimensions of 
litigation. Parties have used litigation less as a method for authoritative resolution of conflict 
than as a means of reallocation of power. Rather than an isolated, self-contained transaction, 
the lawsuit becomes a component of the continuous political bargaining process that determines 
the shape and content of public policy. This transformation in the character of litigation 
necessarily transforms the judge’s role as well." 


In the Community, it is suggested, the role of ‘political powerbroker’'”' in this 
strong sense has been resisted thus far by the Court of Justice. None the less, there 
are common features and this brief comparison with the United States Supreme Court 
is instructive. It enables us to begin to situate Community law litigation in the political 
process, at both the Community and the national levels, and it illuminates the political 
dimension of the Community judicial liability system. By elaborating the elements 
of this system, rather than by institutional litigation in the American sense, the Court 
of Justice has played a central role in organising and reshaping relations among 
Community institutions and between the Community and the Member States. 


Conclusion 


This article has explored the nature and preconditions of the effectiveness of 
Community law as well as some of the principal means of ensuring it. In doing 





167 Chayes and Cox argue that its procedures and remedies depart significantly from the model of traditional 
litigation: see Chayes, op cit n 166; Cox, op cit n 166. In contrast, Eisenberg and Yeazell, op cit 
n 166, suggest that the only new features are its substance, especially new rights, and its power. 

168 Chayes, op cit n 166, p 1304; Diver, op cit n 154, p 65. 

169 With regard to the Community, see Pescatore, ‘La carence du législateur et le devoir du juge’ in 
Rechtsverglechung, Europarecht und Staatenintegration, Gedachtnisschrift für L.-J. Constantinesco 
(Saarbrucken: Europa Institute, 1983) and Rasmussen, On Law and Policy in the European Court 
of Justice (Dordrecht: Martinus Nijhoff, 1986). 

170 Diver, op cit n 154, p 45. 

171 ibid. 


© The Modern Law Review Limited 1993 47 


The Modern Law Review [Vol. 56 


so, it has focused on two of the main Community institutions, the Commission and 
the Court of Justice. For this purpose, it has treated each of these institutions as 
part of a distinctive configuration of elements, each comprising particular processes, 
tools and techniques. We can now draw these strands together more systematically, 
identify some of the advantages and disadvantages of each institutional configuration 
and point to some possible future developments. 

During the past thirty years, the Commission has fluctuated between the poles 
of European government and European secretariat.'” After a period of dynamism 
in the early 1960s, it was undermined by the 1966 Luxembourg Accords, the 
development of the European Council and the growth of intergovernmentalism in 
the Community throughout the 1970s. Then, after the Single European Act, fortified 
by the 1992 deadline, it became increasingly active in regulation, including social 
regulation, and in negotiation in a variety of forums with national governments. 
Recently, the Commission has been weakened by the Maastricht Treaty: most of 
its proposals were not accepted, its right of legislative initiative was diluted and 
its legitimacy was questioned, as has become clear in subsequent debates.'” 

The Commission has sought to ensure the effectiveness of Community law mainly 
by the process of negotiation. It has relied essentially on three tools: the Article 169 
EEC procedure, soft law and structural reform. Its techniques have included efforts 
to increase its powers to implement Community law and to expand the legal 
competence of the Community; these have often been employed in conjunction. 

It has been suggested here that the three tools used by the Commission to ensure 
the effectiveness of Community law are all best viewed as different forms of 
negotiation. Among them, however, structural reform has assumed a special signifi- 
cance. For three reasons, this should not be surprising. First, the increasing role 
of the Member States in the Community system has constrained the Commission, 
with the result that the other tools available to it are relatively ineffective or 
increasingly fragile. Second, the effectiveness of Community law, as its making, 
depends primarily on negotiation. Of all the tools used by the Commission, structural 
reform represents negotiation in the purest form. Third, and consequently, structural 
reform seems to be the most appropriate tool for dealing with problems of effective- 
ness which result from recalcitrance or administrative incapacity. Potentially at least, 
it can focus directly on the lowest or most problematic levels of the system.' In 
addition, it may involve a broader range of interests and can be more finely 
tuned.'75 It has thus been especially well adapted to (though not always successful 
in dealing with) the problems of effectiveness which up to now have appeared to 
be the most typical of the Community system. 

But administrative negotiation as a means of ensuring the effectiveness of 
Community law also has shortcomings. First, though allowing potentially for a broad 
representation of interests, it may be limited in practice to those subjective interests 
expressed by governments or by powerful organisations.' Hence, it may tend to 
favour objective interests which are crystallised in everyday assumptions or which 
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are embodied in largely implicit, organisational constraints.'!” The same general- 
isation may hold true of courts,” though the use of courts by weaker parties to 
assert their interests in the Francovich case is instructive. In the process of administra- 
tive negotiation, however, the risk that other interests may be neglected is increased 
by the lack of publicity, the informal nature of any agreement and the relative lack 
of procedural safeguards. i 

Second, litigation, soft law and structural reform need to be assessed, not simply 
as part of Commission strategy for implementing Community law, but also with 
regard to the effectiveness of Community law in the broad social sense, including 
its legitimacy. Litigation and structural reform may be used solely to elaborate legal 
doctrine. Usually, however, in common with the use of soft law, they are deployed 
as forms of negotiation to achieve broader social, political or economic aims. The 
aims, the means of achieving them and the eventual results are frequently unknown 
to the general public. In addition, the legal framework within which these tools 
are deployed is ambiguous or uncertain. European administrative law is currently 
being developed.'”? This, it may be suggested, could enhance the legitimacy of the 
Commission, perhaps facilitate an increase in its powers to adopt delegated legislation 
and hence increase the efficacy of its tools and techniques for ensuring the 
effectiveness of Community law. 

Third, the use of structural reform as a means of increasing the effectiveness of 
Community law must also be assessed at a more general level. The increasing inter- 
penetration of Community and national administrations risks accentuating an already 
great orientation in the Community towards administrative means of policy-making, 
techniques of problem-solving and political culture. More than twenty years ago, 
Scheinman warned of the danger that ‘the technical ministries and services will 
become the dominant actors along with their Commission counterparts in the direction 
and management of major economic sectors, if not the entire economy.’'®° Since 
then, political choices have often been treated as if they were ideologically 
neutral.'®' It has been argued recently that the Community has already ventured too 
far down this road.'® Regardless of the merits of this argument, it is crucial — for 
citizens, national governments and the integrity of the Community itself — that 
political values be expressed in the Community system and at the level of the 
Community. For this reason, it is imperative that structural reform not be the only, 
or even the principal, means of ensuring the effectiveness of Community law. 

In contrast to the Commission, the Court of Justice has aimed to ensure the 
effectiveness of Community law by means of adjudication. In dealing with the 
problem of non-transposition of directives, the basic tool of the Court of Justice 
has been the gradual, piecemeal development of a judicial liability system. As a 
means of supervision and control, the creation of a judicial liability system is not 
unusual. However, the system which has been developed by the Court of Justice 
has distinctive features. First, it has been established by the process of adjudication, 
that is, gradually by the judiciary, rather than in a single act by the legislature. 
Second, it has been directed mainly at governments, not at private organisations. 
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Third, its primary target has been the failure of Member States to fulfil their Treaty 
obligations, in particular by failing to transpose Community directives into national 
law. Fourth, and consequently, its aim has been limited in scope: to enforce the 
correct transposition of directives, that is, to ensure the effectiveness of Community 
law in this limited (but none the less important) formal sense. Fifth, the branch 
of Community-level government from which complainants seek relief, in the last 
instance, is the same branch which is the source of the rules, that is, the Court of 
Justice. Sixth, the system depends on one of the key relationships in the Community, 
namely the relationship between the Court of Justice and national courts. 

The Court of Justice has also used two other tools which are characteristic of 
the Community judicial process. One is individual litigation, typically beginning 
in a national court and reaching the Court of Justice on an Article 177 reference. 
This tool determines a reactive, ad hoc working method. The second tool is the 
judicial decision which in the Court of Justice is embodied in a single written 
judgment. For present purposes, the judgment has two features of special importance. 
On the one hand, it usually contains two related but distinct decisional parts: the 
dispositif, which is narrowly formulated and refers only to the particular case at 
hand; and significant principles which, expressed in key paragraphs of the judgment, 
encompass not only the particular case but also potential future situations. On the 
other hand, the Court of Justice is not bound by precedent and, though it tends of 
course to follow a jurisprudence constante, it can change its mind. Together with 
the nature of individual litigation, these features of the judgment give the Court 
of Justice considerable flexibility in testing its ideas, developing its “courteously 
didactic method’'® or modifying its strategies for ensuring the effectiveness of 
Community law. 

The main techniques employed by the Court of Justice include the constitutional- 
isation of the founding treaties,'** the interpretation of legal texts and judicial 
creativity, particularly with regard to basic Community law principles. On the one 
hand, the Court of Justice has given great emphasis to the doctrine of effet utile, 
explicitly or implicitly. As if following Pescatore,'® it has presumed that any rule 
of Community law is meant to have an effect. On the other hand, the Court of Justice 
has gradually ‘hardened’ the duty of Community loyalty expressed in Article 5 EEC. 
In fact, Article 5 EEC may be viewed as the cornerstone of the Court of Justice’s 
judicial liability system. 

The use of a judicial liability system to ensure the effectiveness of Community 
law has several disadvantages. These disadvantages, as the advantages, flow from 
a particular configuration of institutions, processes, tools and techniques. The first 
disadvantage stems from the judicial origins of the system. The system has been 
developed by means of the process of adjudication, that is, by the judiciary in response 
to ad hoc claims. Consequently, almost by definition, it is likely to be less normatively 
coherent and less comprehensive than a legislative scheme. 

A pertinent example concerns the judicial harmonisation of national remedies. 
The general principles of law, elaborated by the Court of Justice on the basis of 
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Articles 164, 173 and 215 EEC, surely include the right to an effective remedy. '* 
Differences in national remedies affect the extent to which individuals can rely in 
practice on rights derived from Community law. It is, however, open to question 
whether the institutions, processes, tools and techniques which are currently being 
used to harmonise remedies are entirely adequate for this purpose. Achieving a 
harmonisation of national remedies sufficient to ensure effective enforcement of 
Community rights, while simultaneously respecting the legitimate differences among 
Member States, is a difficult task. The judiciary, litigation, Article 5 EEC and treaty 
interpretation all have inherent limits.! Consequently, it is suggested, serious 
consideration should be given to enacting legislation designed to harmonise selected 
elements of national systems of remedies for the enforcement of Community 
rights.'*8 Such elements might include, for example, time limits and the availability 
of interim relief. Otherwise, Member States may fail adequately to fulfil their 
obligations under Article 5 EEC'® and individuals may find Community law to be 
ineffective. 

In the Community context, moreover, the structure of the judicial liability system 
has broader implications for institutional development. By breathing new life into 
the form of judicial cooperation envisaged by Article 177, it strengthens the vertical 
relations of collaboration within the judicial branch at two levels of government. 
However, it does not involve directly any other national institutions such as 
parliaments. In addition, it does not necessarily strengthen existing relations between 
Community institutions, nor does it create any new horizontal links between them, 
as might have been the case if, for example, the judicial liability system had been 
enacted by the Council, following a Commission proposal and in cooperation with 
the Parliament. Such implications for the potential development of institutions need 
to be considered in evaluating alternative processes, tools and techniques for ensuring 
the effectiveness of Community law. 

A second shortcoming of the judicial liability system with regard to ensuring the 
effectiveness of Community law derives from the fact that it relies on ad hoc claims. 
On the one hand, in general, there is a real question whether the effectiveness of 
law can be ensured adequately by a system triggered solely by individual claims.'® 
This deficiency is accentuated by the absence of framework legislation. On the other 
hand, a judicial liability system of the Community is inevitably more complex than 
in any national system. For example, litigation rates throughout the Community 
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are influenced by diverse legal cultures and, for this reason among others, they 
differ substantially among the Member States.!” This alone would make it unlikely 
that individual litigation by itself could result in the uniform effectiveness of 
Community law. More generally, however, we simply know too little about the 
sociological features of Community law or litigation involving Community law to 
rely heavily on a judicial liability system as a principal means for ensuring 
effectiveness. 

Third, any judicial liability system is only a very diffuse, extensive form of 
supervision. It represents one end of a continuum, the other end of which is occupied 
by direct regulation. In developing the judicial liability system, it may be suggested, 
the Court of Justice so far has been concerned more with ensuring the formal 
enactment of national transposing legislation and less with guaranteeing any particular 
legislative content; this is because the content is mainly determined already by the 
Community directive. The judicial liability system has been mainly a means to enforce 
this Community law obligation. Its main strength so far has been the articulation 
of legal principles. Correlatively, its principal weakness lies in the fact that its most 
public result has been the creation of political symbols. The extent to which these 
symbols are likely to coerce Member States for other purposes, let alone whether 
they appeal or are even known to the wider public, is open to question. Symbolic 
action is significant, but it may fail to make any real impact on the effectiveness 
of Community law, especially if by ‘effectiveness’ we refer to effects in addition 
to the elaboration of legal doctrine. 

Fourth, the European Community system involves complex and delicate relations, 
not only among Community institutions, but also between the Community and the 
Member States. Some room for manoeuvre for Member States is essential. It may 
be suggested that if one means of preserving such a political space is denied, others 
will be found. Therein lies the difficulty of an increasingly extensive interpretation 
of Article 5 EEC. The Court of Justice has increasingly deduced specific practical 
duties from its general words.' In these circumstances, it would not be surprising 
if Member States were to seek other strategies. Such strategies may be illegal, such 
as various forms of non-compliance; or they may be legal, such as systematic recourse 
to subsidiarity ,' creative compliance with the letter but not necessarily the spirit 
of the law,!” or opting out.!%° In addition, Member States may resort to devices 
which can play a role analogous to that of directives, as originally intended; that 
is, to encourage, facilitate or permit decentralised decision-making. Such devices 
include techniques of statutory interpretation, national legal remedies or instances 
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in which central governments take refuge behind national constitutional structures 
to preserve regional or local decision-making. '!% 

In this context, the increased use by the Court of Justice of Article 5 EEC is a 
double-edged sword. It tends to restrict or close off some of these avenues, but 
at the same time it suggests the existence of underlying problems which currently 
cannot be dealt with by the Community by any other means. As part of the process 
of enforcing Community law, it may be effective both in elaborating legal doctrine 
and in stimulating changes in specific cases. At the same time, however, when used 
as a tool to achieve major institutional changes, such as the harmonisation of national 
remedies, the increasingly broad interpretation of Article 5 may have reached its 
limits. Its further extension may jeopardise the legitimacy of the Court of Justice 
without necessarily achieving more general social and political results. Adjudication 
and a judicial liability system may be less adequate than other processes and tools, 
whether at Community level, through the European Council, by intergovernmental 
means or by the Community in conjunction with the Member States. 

The preconditions for the effectiveness of Community law are complex. It has 
been possible here to consider only the Commission and the Court of Justice, their 
role in ensuring the effectiveness of Community law and, to some extent, the 
advantages, disadvantages, legitimacy and potential limits of their strategies. The 
basic question, however, is not which set of institutions, processes, tools and 
techniques is to be preferred absolutely to the other. Instead, it concerns the types 
of policies, issues or participants for which each is more suitable. Viewed from 
this standpoint, the preceding discussion of the Commission and the Court of Justice 
pinpoints certain institutional gaps in the Community system. 

With regard to ensuring the effectiveness of Community law, the Community 
system seems to have worked best so far in creating legal principles and dealing 
with national administrations. Adjudication and negotiation have been sufficient, 
first, to establish the Community legal order vis-a-vis those of the Member States 
and, second, to cope with the ineffectiveness of Community law stemming from 
recalcitrance or administrative incapacity. But judicial and administrative processes 
do not occur in a political vacuum. Neither the Commission and the Court of Justice 
taken together as institutions, nor negotiation and adjudication taken together as 
processes, despite their merits, are sufficient alone to ensure the effectiveness of 
Community law in the broader social sense, in particular in so far as it entails the 
commitment of citizens, popular participation and political legitimacy. For this 
purpose, it may be suggested, other institutions, processes, tools and techniques 
are also required. 

The legal and political future of the Community is now on the agenda. A debate 
is emerging as to the Community’s institutional and political configuration. This 
debate is often couched in purely technical terms, especially in legal literature, but 
none the less it inevitably concerns political values and choices. Yet the institutions 
and processes for people to express such choices are lacking, by and large, in the 
Community system. At the top of the agenda, therefore, must be the creation of 
effective democratic political institutions at Community level, together with the 
establishment of processes for the public expression of choices concerning 
Community politics and Community law within the Community system. 
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Painting with broad strokes, it may be suggested that this might include greater 
transparency of Community decision-making, a further reconsideration of the 
relations between the main Community institutions, the horizontal direct effect of 
directives, the elaboration of a European administrative law, increased powers for 
the European Parliament and a more effective role for national parliaments. It might 
also entail the development of a coherent federal system or a politically acceptable 
alternative, both involving appropriate checks and balances and the decentralisation 
of power; a clearer allocation of power between the Community, the Member States 
and subordinate units; public and clear guidelines for putting into practice the concept 
of subsidiarity; increased networks among sub-national political units in the 
Community system; reforms in the methods of selecting members of the main 
Community institutions; and the development of a real European as well as national 
citizenship. These and other measures could help to develop political participation, 
together with negotiation and adjudication, as one of the basic processes in the 
Community system. Such changes, or similar reforms, in the institutions and the 
processes of the Community are likely to be essential in ensuring the effectiveness 
of Community law in the future. 


54 © The Modern Law Review Limited 1993 


January 1993] Beyond Francovich 
Beyond Francovich 


Malcolm Ross* 


- Introduction: The Development of Individual Protection 


Individual protection has always been at the heart of the European Court’s view 
of the direction in which the European Community should proceed. Its judgment 
in Francovich' is another watershed in this continuing development. At the very 
least, the Court has created a remedy under Community law enforceable by indivi- 
duals in their national courts against defaulting Member States in certain circum- 
stances, regardless of whatever national obstacles, substantive or procedural, might 
exist. A bolder approach to the case, developed in this article, argues that the Court 
has taken a significant step towards giving individuals the right to have the Community 
run in accordance with its constitution as developed by the Treaty and judicially- 
defined fundamental principles. Before developing this view, it is necessary to set 
Francovich against the various pieces already in place in the judge-made jigsaw 
of protection. This background supports the idea that the case, whilst certain to 
be of fundamental and enduring importance, should not be seen as novel in principle 
or a departure from the established tenets of the Court. 

The first, and most well developed, instrument for individual protection was the 
notion of direct effect. This is the familiar characteristic of Community law rights 
which allows them to be relied upon by individuals before national courts.? To 
enjoy this status, such rights must be clear, precise and unconditional. However, 
this device runs into difficulties when applied to directives because of the purported 
discretion accorded to Member States by Article 189 EEC over the choice of form 
and the methods of implementation. As is well documented elsewhere,’ the 
Court’s solution has been to support rights equivalent to direct effect in circumstances 
where a vertical relationship (ie between Member State and individual) exists. The 
Court has always stopped short of conferring rights between individuals under 
directives,* although it has been prepared to entertain a wide interpretation of the 
State for the purposes of establishing the necessary vertical relationship.’ These 
developments are likely to influence the post-Francovich case law which, it is 
suggested, will need to refine the concept of ‘the State’ in order to establish the 
relevant defendant in a claim for damages. The prospect of liability under Francovich 
provides a more acute incentive for Member States to comply with directives than 
has been provided by the somewhat anomalous development of direct effect in this 
context. 

Direct effect could be seen restrictively as no more than a significant rule as to 
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locus standi. However, it is now clear that individuals have the right to the substan- 
tive and effective enjoyment of their directly effective Community law rights. 
Arguably this too has long been present,® but it received its clearest affirmation 
in Factortame’ where the Court stated that: 


it is for the national courts, in application of the principle of cooperation laid down in Article 5 
of the EEC Treaty, to ensure the legal protection which persons derive from the direct effect 
of provisions of Community law. 


At the very least, this notion requires that national courts must ensure that a remedy 
is available for infringement of directly effective rights and that it is no less favourable 
or more difficult to achieve than that provided by domestic law. Although the 
provision of effective enjoyment is a Community law obligation incumbent upon 
national courts, it should also produce dynamic creativity in national law-making 
as part of compliance.® Indeed, Advocate General Mischo in Francovich observed 
that the necessary implication of existing Commuity law, including Factortame, 
was that ‘an appropriate legal remedy must be created if one does not exist.’ 

This emphasis upon the role of national law and national authorities in the process 
of individual protection has been greatly enhanced by the Court’s use of what can 
be described as ‘indirect effect.’ Originally set out in Von Colson, it was extended 
and given significant impetus in Marleasing.'° Again using Article 5 of the Treaty 
as the basis for its approach, the Court ruled that: 


in applying national law, whether the provisions concerned pre-date or post-date the directive, 
the national court asked to interpret national law is bound to do so in every way possible 
in the light of the text and the aim of the directive to achieve the results envisaged by it. 


It is clear that this doctrine is not limited to legislation enacted by Member States 
to meet the objectives of a particular directive. The question for the future is whether 
Marleasing requires national courts generally to interpret national laws in accordance 
with Community law. 

Whilst it has not been put in such terms by the Court, the Marleasing doctrine 
could be seen as part of the fulfilment by national courts of the requirement of effective 
enjoyment. But it contains the important extension that the Community law sources 
for the interpretation of national law are not confined to directly effective rights. 
Indeed, the real contribution of Marleasing is that it enables the protection of 
individuals to take place where direct effect is not available. The weakness in relying 
on protection by this route is that it depends upon the willingness and capacity of 
the national court to identify the relevance of its Article 5 obligation to particular 
litigation before it. There will still be a number of variables to be satisfied before 
an individual can succeed in enjoying his or her Community law protection. For 
example, an Article 177 reference may be needed to clarify the meaning of the 
Community source against which national laws are to be tested. 

The Francovich judgment needs to be seen against this background. It creates 


Case 106/77, Simmenthal [1978] ECR 629. 

Case C-213/89, R v Secretary of State for Transport, ex p Factortame [1990] ECR 1-2433. 

Discussed further by Ross, ‘UK Barriers to a Common Market in Legal Development’ in Patfield 

and White (eds), The Changing Law (Leicester University Press, 1990) p 196. 

9 Case 14/83, Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1891. Cf Case 80/86, 
Kolpinghuis Nijmegen [1987] ECR 3969. 

10 Case C-106/89, Marleasing v La Comercial Internacional de Alimentacion [1990] ECR 1-4135. See 

de Burca, ‘Giving Effect to Community Directives’ (1992) 55 MLR 215; Mead (1991) 16 ELRev 490: 

Docksey and Fitzpatrick, ‘The Duty of National Courts to Interpret Provisions of National Law in 

Accordance with Community Law’ (1991) 20 ILJ 113. 
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a specific Community law remedy, rather than leaving the doctrine of effective 
enjoyment to rest solely on the correctness and enthusiasm of national courts in 
developing their national laws. But, vitally, it also carries on the Marleasing approach 
of opening up redress to protect rights other than those which are directly effective. 
However, whereas in Marleasing this was done by obliging national courts to adopt 
a communautaire interpretation of national provisions, in Francovich a direct remedy 
is given against the State as a matter of Community law for breach of obligations. 
In doing so, it will be argued below that the Court has extended the notion of effective 
enjoyment to embrace new rights as well as new remedies. 

The elasticity of the key passages in the Court’s judgment in Francovich provides 
ample ammunition for an expansive approach to the future development of individual 
protection. The Court observed: 


33. It should be stated that the full effectiveness of Community provisions would be affected 
and the protection of the rights they recognise undermined if individuals were not able to 
recover damages when their rights were infringed by a breach of Community law attributable 
to a Member State. 

34. The possibility of obtaining damages from the State is particularly essential where, as 
in the present case, the full effect of Community provisions is conditional on the State taking 
certain action and, in consequence, in the absence of such action being taken, individuals 
cannot rely on the rights accorded to them by Community law before national courts. 
35. It follows that the principle of the liability of the State for damage to individuals caused 
by a breach of Community law for which it is responsible is inherent in the scheme of the 
Treaty. 

36. The obligation on Member States to make good the damage is also based on Article 5 
of the Treaty, under which the Member States are bound to take all appropriate measures, 
whether general or particular, to ensure fulfilment of the obligations arising under Community 
law. This includes the obligation to make good the unlawful consequences of a breach of 
Community law. 


This statement of principle can be distinguished from the Court’s application of 
it to the particular failure in Francovich of the Member State to implement a directive. 
After noting that the conditions for liability in damages depend on the nature of 
the breach of Community law which caused the damage, the Court set out three 
conditions applicable to claims based on directives: (1) that the result required by 
the directive includes the conferring of rights for the benefit of individuals; (2) that 
the content of these rights may be determined by reference to the provisions of the 
directive; and (3) the existence of a causal link between the breach of the obligation 
of the State and the damage suffered by the persons affected. 

On the surface, therefore, the Francovich judgment appears to open up a host 
of possible breaches by Member States of Treaty obligations which might lead to 
claims for damages by individuals. There is no mention of any need for breach 
by the State to be deliberate, so that even merely ‘accidental’ failures to transpose 
directives accurately would create liability. However, this is consistent with the 
primary importance attached by the Court to the ‘inherent’ principle of State liability. 
Similarly, there is no indication of any defences which might be recognised by the 
Court. However, given the Court’s general hostility to arguments pleaded by Member 
States in Article 169 default actions,'' it would be surprising if anything else was 
the case. It is also clear that there is no requirement that an action under Article 169 


1! Fora variety of defeated arguments, see Case 128/78, Commission v United Kingdom (tachographs) 
[1979] ECR 419; Case 48/71, Commission v Italy (art treasures) [1972] ECR 527. 
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against the Member State has to have been taken before the default of the State 
can be recognised for the purposes of Francovich.'* 

This typically paradoxical judgment, combining terseness of expression with 
expansiveness of principle, thus raises a wide range of controversial and complicated 
issues. For example, is the application of the Francovich principle of liability the 
same for all sources of Community law obligations which might be infringed? Is 
the doctrine permissible in the context of directly effective rights as well as those 
which are not? Is it a remedy of last resort where other options are unproductive 
or impossible for the plaintiff, or is it an independent and inalienable right? Against 
which arms or organs of the State does the principle operate? To explore these issues, 
it is proposed to examine a range of scenarias in which individuals might test the 
Francovich path, with particular emphasis on the problems to be encountered or 
exploited in the United Kingdom. 


A. The Non-Implementation by Member States of Directives 


This is, of course, the easiest scenario to contemplate since it essentially repeats 
the situation in Francovich. In the United Kingdom context, for example, there is 
a developing controversy surrounding the content of draft regulations which seek 
to implement the Health and Safety Framework Directive.” The general duty 
imposed upon employers by Article 5(1) of the directive is to ensure the safety and 
health of workers in every aspect related to the work. Article 5(4) allows for the 
possibility of Member States restricting or excluding employers’ responsibility: 


where facts are due to circumstances unknown to them, exceptional and unforeseeable, or 
to exceptional events, the consequences of which could not have been avoided despite the 
exercise of all due care. 


Although not imposing an absolute obligation," the wording of this provision 
appears, at the very least, not to entertain any defences based on notions of cost 
effectiveness or practical difficulty. Nevertheless, the proposed regulations" being 
drafted by the Health and Safety Executive to meet the directive in the United 
Kingdom contain what could be described as the traditional British approach, allowing 
employers to satisfy their responsibilities on the basis of steps which meet a 
‘reasonably practicable’ criterion.'® It may well be that the United Kingdom is 
heading for a failure to implement the directive properly.’ 

Since directives do not have direct effect horizontally, as between employee and 
private employer, it would seem that a worker suffering loss as a result of the 
employer’s failure to take the steps required by the directive is prevented from taking 


12 Although such an action had in fact taken place in Francovich itself: see Case 22/87, Commission 
v Italy [1989] ECR 163. 

13 Directive 89/391 on the introduction of measures to encourage improvements in the safety and health 
of workers at work, OJ 1989 L183/1. 

14 Although Article 5(4) also provides that Member States need not apply this limited escape route. 

15 To be issued under powers contained in the Health and Safety at Work Act 1974. 

16 See Neal, “The European Framework Directive on the Health and Safety of Workers: Challenges 
for the United Kingdom?’ (1990) 6 International Journal of Comparative Labour Law and Industrial 
Relations 80. 

17 cf the implementation of the Product Liability Directive in the Consumer Protection Act 1987 and 
the ensuing controversy over the leniency afforded to producers under the so-called ‘development 
risks’ defence; the reasons for the apparent deviation appear similar to those at work in the proposed 
regulations for implementing the framework directive. 
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direct action against the employer on the basis of the Community legislation. 
However, two other possibilities arise. First, as explained above, there could 
potentially be recourse to Marleasing on the basis that an English court would be 
bound under Community law to interpret the implementing provisions in a way that 
achieved the objectives of the directive. This technique would mean that the employee 
would strictly be relying upon the domestic regulations in an action against the 
employer. The limits of Marleasing have yet to be fully explored and there must 
still be the risk of uneven approaches at national level. Resort might still be had 
by national courts to the (now) dubious technique of declaring that the national 
provision is so clear-cut as to leave no room for possible interpretation in the light 
of the directive.'% 

The second avenue for consideration is an action against the Member State by 
the aggrieved employee for damages for its failure to implement the directive 
properly. In the scenario as outlined, unlike Francovich itself, there would be no 
Article 169 action already in place to establish beyond doubt the Member State’s 
default. However, there is nothing in the Court’s judgment to indicate that this is 
a precondition to an action for damages. The only requirement, it is argued, is that 
the unlawfulness of the Member State’s act is ascertainable, if necessary by recourse 
to the Court of Justice under Article 177. An interpretation of the directive, for 
example, confirming that the obligations on the employer were absolute or offering 
extremely narrow grounds for applying the ‘exceptional’ defence, would be sufficient 
to allow a national court to draw the inference that the implementing regulations 
did not comply with the Community legislation. 

The particular example under discussion also contains an important complication 
absent in the Francovich situation itself. The presence of some purported implement- 
ing rules affords the opportunity of a Marleasing approach, whereas in Francovich 
a dismal failure to introduce any measures at all rendered it impossible to ‘interpret’ 
anything in the light of the directive. Hence the unsuccessful attempt in the alternative 
in Francovich to establish the directly effective nature of the relevant directive. Where 
an interpretative possibility exists in favour of the Community instrument, it must 
be considered whether this ousts the Francovich claim in damages or whether the 
plaintiff has a choice which might then be influenced by considerations of costs, 
procedures and solvency of defendants such as might influence any decision to litigate. 

It is suggested that, at least in this context, the plaintiff has a genuine choice in 
the same way that he or she might in other matters of non-contractual liability pursue 
any one of several joint defendants, but be only able to recover one sum for the 
loss involved. There is no justification for removing the Francovich claim against 
the State just because there might be an indirect action against the employer. The 
Francovich rule was enunciated by the Court to be ‘inherent’ in the Treaty and should 
thus not be capable of being displaced by an alternative remedy. To hold otherwise 
would be to miss the point that a Marleasing action is based upon reliance on national 
laws, whereas Francovich is an express declaration of a Community law right for 
individuals. Since there is no conflict between the two, it would be unnecessary, 





18 The efforts of the House of Lords in this respect are well known: Duke v GEC Reliance [1988] AC 618 
(followed by the Court of Appeal in Webb v EMO Cargo (UK) Ltd [1992] 1 CMLR 793); Litster 
v Forth Dry Dock [1990] 1 AC 546; Finnegan v Clowney Youth Training Programme [1990] 2 AC 407. 
See de Burca, op cit n 10 and also Szyszczak, ‘Sovereignty: Crisis, Compliance, Confusion, 
Complacency?’ (1990) 15 ELRev 480. 

19 cf the approach taken under Article 95 where the Court has ruled that recovery of illegally paid taxes 
under Community law can take account of any unjust enrichment rules of national law: Case 199/82, 
San Giorgio [1983] ECR 3595. 
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and indeed detrimental to the protection of individuals, to make them mutually 
exclusive. It should be added that pursuance of rights based on national laws 
interpreted in the light of a Community source need not inevitably produce damages 
as the most appropriate remedy. 

At a practical level, in the particular circumstances of the evolving jurisprudence 
relating to Marleasing, it might be risky for a plaintiff to be left to take his or her 
chance on the national court applying the doctrine correctly. A further consequence 
of Francovich, however, is that failure by the national court to fulfil its obligations 
under Marleasing might well trigger an action for damages.” To this extent, 
Francovich acts as a safety net to provide individual remedies at the Community 
level where there has been a breakdown in securing them in the originally designated 
national manner. A more trite comment might borrow from the Court’s early 
responses to resistance by Member States to the idea of directly effective direc- 
tives,’ and observe that the simplest way for them to avoid Francovich liability 
is to comply with their Community law obligations! 


B. The Use of Francovich in the Context of Direct Effect 


The clearest value of the remedy in Francovich is where the interest of the individual 
would not be protectable by other means; it thus provides a new weapon in areas 
where direct effect is lacking. This was the situation in Francovich itself, since the 
fact that the identity of the relevant credit institution could not be particularised 
meant that direct effect could not be attributed to the directive. We must therefore 
examine whether the seeking of a remedy against the State in the context of a directly 
effective measure is either possible or advantageous. 

It has been suggested elsewhere” that one of the vital contributions made by the 
Francovich judgment is that it overrules the approach of the Court of Appeal in 
Bourgoin,” preventing claims against the Crown for damages for breach of the 
prohibition in Article 30 EEC against restrictions on trade. This view implies that 
Francovich creates new rights for the importer or exporter who has suffered loss. 
However, it is submitted that Francovich merely illustrates why the approach of 
the Court of Appeal was wrong in the first place in not adequately safeguarding 
the plaintiffs’ Community law rights. The key question is whether a directly effective 
Community law right carries with it an inherent entitlement to an appropriate remedy. 
Ever since Factortame, it seems out of the question that Community law could be 
restricted to the establishment of the directly effective right, leaving remedies entirely 
at the discretion of national courts. The position as clarified by Factortame would 
seem to have been that there is a Community law right to an appropriate remedy 
inherent in any directly effective right, but still leaving the national court to discern 
or create the remedy in question. By extending liability in Francovich, the Court 
has invented a Community law remedy for a particular type of breach of obligation 
by a Member State, but this does not mean that it supersedes the obligations on 
national courts that already exist. 





20 The argument that Francovich confers a right in damages for breach of Article 5 by a Member State 
is developed further below. 

21 This was the Court’s rather limited retort in Marshall, op cit n 4, to the charge that employees of 
private firms would be left in an anomalous position if direct effect was restricted to vertical relationships. 

22 eg Lasok, ‘State Liability for Breach of Community Law’ (1992) 5 ICCLR 186. 

23 Bourgoin v Minister of Agriculture, Fisheries and Food [1986] QB 716. The case was criticised strongly 
at the time: see Green and Barav, ‘Damages in the National Courts for Breach of Community Law’ 
(1986) 6 Yearbook of European Law 55. 
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Put in these terms, the relevance of Francovich depends upon whether the right 
to damages against the defaulting State derives from the individual’s effective 
enjoyment of a substantive right to free movement of his goods under Article 30 
EEC, or whether it is a specific, guaranteed remedy against any State default. 
Expressed in terms of the former classification, the plaintiff is still suing for breach 
of Article 30 by the named trustee of its obligations (the State); it so happens that 
damages are necessary to constitute effective enjoyment of the plaintiff’s rights (as 
distinct, for example, from recourse to judicial review and the remedies associated 
therewith). The State becomes a defendant actor in just the same way that a private 
company might be sued for damages by the victim of an abuse of a dominant position 
under Article 86.4 But if the alternative analysis above is applied, the action would 
arise against the State for failing to comply with the Treaty. There would be no 
question as to whether damages were the most appropriate or effective protection 
of the plaintiff’s position; it would instead be the automatic consequence as a matter 
of Community law for a particular type of default. The directly effective nature 
of Article 30 would be irrelevant for this analysis.” 

Thus, insofar as Francovich would demand the specific remedy of damages for 
breach of Article 30, it represents a development of individual protection. Plaintiffs 
are no longer at the mercy of the vagaries of national courts as to what qualifies 
as ‘effective’ protection. However, to take this analysis further, the problem then 
arises as to whether Francovich is to be seen as precluding more appropriate remedies 
for individuals who suffer as a result of the many types of State rule which may 
infringe Article 30. In other words, the contribution of Francovich concerning 
Bourgoin is that it highlights the failure of the Court of Appeal to apply the test 
of adequate protection satisfactorily. However, it is confusing to treat Francovich 
on this point as if it confers a new claim in damages for breach of Article 30 since 
this must always have been one of the effective remedies available to a national 
court (and indeed incumbent upon it in appropriate circumstances). The position, 
it is suggested, is that a national court must guarantee, as a matter of Community 
law, the general availability of damages for a plaintiff where the conditions laid 
down in Francovich are satisfied. This does not prevent the availability of other 
domestic remedies alongside damages where the Community law obligation of 
effective enjoyment so demands. As Factortame implies, this may mean national 
courts inventing domestic remedies to comply with this obligation. 

The implications of this development are far-reaching. To take just one illustration, 
the operation of these principles and obligations could require an English court to 
depart from its normal practice of giving primacy to damages and treating equitable 
remedies as both secondary and discretionary.” The Community law obligation 
appears to insist that it is the effective remedy, from a starting point of neutrality, 
which is paramount. 

It may therefore be that, in the context of directly effective rights, Francovich 
is no more than a specific, guaranteed element in the assurance of the fundamental 
principle of effective enjoyment. Its value is limited to articulating expressly what 





24 cf Garden Cottage Foods Ltd v Milk Marketing Board [1984] AC 130. See also the discussion in 
Weatherill, ‘National Remedies and Access to Public Procurement’ (1990) 10 Yearbook of European 
Law 243. 

25 cfthe distinction drawn by Advocate General Mischo between rights created by Community law which 
are breached and rights arising instead of compensation for those who have been unlawfully deprived 
of the benefit of them. A liability action against a Member State seeks to protect the latter only. 

26 This seems to have been the view adopted by the House of Lords in Kirklees BC v Wickes Building 
Supplies Ltd [1992] 2 CMLR 765. 

27 Discussed further below. 
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should already be the outcome of any proper application of that wider principle 
by a national court. However, its presence should mean that there need not be any 
lengthy anguishing by a national court as to what constitutes the inherent extent 
of a particular directly effective right claimed under Community law. Nor, as will 
be discussed, is the individual’s right to a remedy to be hampered by the procedural 
dictates of national law. 


C. Express Obligations Lacking Direct Effect 


Once it is accepted that Francovich is not confined to secondary Community 
instruments such as directives, a minefield (or goldmine, depending on one’s interest 
in the process) of liability is opened up. For the purposes of the discussion that 
follows, it is assumed that the three conditions attached in the Francovich judgment 
would apply whatever the source or guise of the instrument of Community law. 
This seems a reasonable assumption to make on the footing that each of the three 
stated criteria is geared to tying the action to individual interests and the particular 
loss suffered by the litigant. There appears no attempt in Francovich to circumscribe 
the liability of States other than by these criteria. Thus, if the measure or principle 
of Community law can be seen as for individuals’ interests, can be described as 
such in the relevant source or instrument, and if a sufficient causal link is established 
between the State’s default and the plaintiff's loss, then an arguable claim arises 
for damages. 

The search for Community law rules satisfying these criteria is likely to prove 
controversial. Three obligations on Member States are considered below. The first, 
concerning Article 90(1) EEC, is included because it represents a specific obligation 
upon Member States which has hitherto not been seen as giving rise to direct effect 
on its own. It has been interpreted by the Court as a specific embodiment of Article 5 
EEC, thereby offering opportunities for developing the application of Francovich 
to the latter. The second illustration, concerning the scope for Francovich actions 
in the context of State aids, presents the dilemma as to whether such claims are 
sui generis, parasitic or secondary in nature according to whether adequate individual 
protection already exists within the scheme of supervision as previously interpreted 
by the Court. The final, and most controversial, scenario asks whether the logical 
development of Francovich is to hold that the duty of solidarity owed under Article 5 
EEC itself creates directly effective rights for individuals. 


Article 90(1) EEC 


This provision requires that in the case of public undertakings and undertakings 
to which Member States grant special or exclusive rights, Member States shall neither 
enact nor maintain in force any measure contrary to the rules contained in the Treaty, 
in particular those relating to discrimination on grounds of nationality and to 
competition policy. Convention wisdom” on Article 90(1) has distinguished the act 
of a Member State in permitting (or even requiring) a public or entrusted undertaking 
to break Treaty competition rules from the behaviour of the undertakings themselves. 
So, to take a recent example,” it would be an abuse of a dominant position under 


28 See Wyatt and Dashwood, Substantive Law of the European Community (London: Sweet & Maxwell, 
3rd ed, 1993) ch 19; Page, ‘Member States, Public Undertakings and Article 90’ (1982) 7 ELRev 19; 
Pappalardo, ‘State Measures and Public Undertakings: Article 90 Revisited’ [1991] 1 ECLR 29. 

29 Case 30/87, Bodson v SA Pompes funèbres des regions liberées [1988] ECR 2479. 
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Article 86 for a concessionnaire granted a monopoly over particular services by 
regional authorities to charge customers excessive prices. If this price were laid 
down in the contract constituting the concession, it would seem that the State would, 
separately and additionally, directly infringe Article 90(1). The ‘victim’ would, 
without consideration of Francovich, have a directly enforceable right against the 
abuser in a national court, for which that court would have to find an effective remedy. 
Equally, the Commission would be able to take action against the Member State 
(assuming for the moment that an organ ‘of the State’ can be identified as having 
brought about the abusive behaviour by the undertaking) for breach of Article 90(1), 
but there is no unequivocal support in the case law for allowing the ‘victim’ to sue 
the State.?! 

However, the advent of Francovich appears to simplify matters considerably here. 
Given that the express function of Article 90(1), both in terms of the provision and 
in the Court’s case law, is to ensure that the State both itself abides by the rules 
of the Treaty and ensures that certain types of privileged or State-influenced under- 
takings do likewise, it appears that the requisite level of individual interest is 
established. The only reason for abstaining in the past from endowing the provision 
with direct effect has been the difficulty of severing it from the other parts of the 
Treaty (which might or might not be directly effective) which it seeks to underpin. 
This is not an obstacle to the Francovich route to remedy, since it is the very failure 
to provide that guarantee which constitutes the material content of the default giving 
rise to damages. Moreover, part of the essential contribution of the Francovich 
principle is that it does not have to be linked to provisions that are themselves directly 
effective. 

The next question is whether failure to ensure that others comply with their Treaty 
obligations is sufficient causal nexus to justify compensation for the plaintiff's loss. 
Here, too, the potential difficulties to an action do not appear insuperable. At first 
sight it might be thought that the failure is qualitatively different from that involved, 
for example, in not transposing (accurately or at all) a directive into national 
legislation. In the latter case, there is a direct obligation by virtue of Article 189 
upon the Member State to carry out such implementation. But, in the same way, 
the duty to monitor is expressly provided for in Article 90(1). 

An instructive example can be seen in the Macrotron case.” A German statute 
had reserved the task of professional job placements to a particular organisation, 
although in practice this monopoly was not observed. One of the businesses breaching 
this code de facto then sued a client for fees, having fulfilled its part of the contract. 
The client, however, responded that the arrangement was void under national law 
because it infringed the statutory monopoly. In reply, the plaintiff claimed that the 
existence of the monopoly itself was incompatible with the EEC Treaty. Whilst 
not accepting this view in its most extreme form, the Court was willing to hold 
that there could be an abuse of a dominant position where exclusive rights were 
not satisfying the demands of the market place. 

Translating this into the terms of Francovich, could it be said that the granting 
of exclusivity which proves ineffective or inefficient would make the State liable 
in damages to the players who were prevented by the existence of the statutory 
monopoly from entering the game? The basis of the argument would be that the 
State had infringed its obligations under Article 90(1). Since the effect of that default 





30 in casu, funeral services. 
31 See Pappalardo, op cit n 28. 
32 Case C-41/90, Héfner v Macrotron [1991] ECR I-1979; see Slot (1991) 28 CMLR 964. 
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was to prevent individuals from participating in the market place, the rule could 
be considered to be designed for individual benefit. There might be some issue as 
to causation, to the extent that there would need to be some criteria for determining 
when and how market failure is to be deemed to occur. However, the fact that the 
Court seems to have countenanced this as a workable test under Article 86 may 
indicate that it does not see the difficulty as insuperable. 

However, developing the scenario in Macrotron in the way suggested brings 
another complication. Is the effect of using Francovich to translate the liability of 
the grantee of exclusive rights as an abuser under Article 86 into the liability of 
the State under Article 90(1) for allowing it to happen, or is the plaintiff now free 
to choose either (or even both) routes for redress? At first sight, there seems no 
reason why the plaintiff cannot have two independent claims. Article 86 is directly 
effective, so it would run counter to the Court’s notion of the fundamental nature 
of this doctrine to subject it to any general rules about dual recovery. Moreover, 
the Court has already made it clear” that Article 90 may be infringed by a 
Member State in addition to any breach by an undertaking of the competition rules 
of the Treaty, thereby implying that the actions involved are distinct. 

However, there are objections to this highly plaintiff-oriented solution. First, there 
may be moral or policy difficulties in accepting that there should be double recovery 
in damages for what is in effect the same loss (the inability to enter the market place 
because the privileged undertaking is permitted or required by the State to prevent 
it). Second, but with the effect of removing the dual element to liability, it may 
be argued that Article 86 should not be applicable to circumstances where the 
undertaking is not engaged in a voluntary act. Thus, only the claim for damages 
against the Member State would be available, if it can be said that the undertaking’s 
exclusion of the plaintiff is the result of a monopoly or privilege conferred by the 
State. The difficulty with this approach, although carrying with it the benefit of 
clarification, would be that it requires the Court to address the question of intention 
in the context of liabilities under the competition rules.*4 

A third consideration, also affecting whether the plaintiff would be left with only 
one potential defendant, is whether all the criteria of Francovich are satisfied if 
dual recovery is permitted. In particular, if the plaintiff can recover against the 
undertaking through Article 86 and damages are consequently given by the national 
court as the appropriate remedy to constitute effective enjoyment, is there any loss 
left that can be said to have been caused by the State? This argument, of course, 
would also work in reverse if the plaintiff chose to sue the State first before attempting 
to take the undertaking to court. Even if this view of causation is to be adopted, 
there would seem little point in preventing the plaintiff from having the choice as 
to which party to claim against. Financial considerations would dictate a fairly obvious 
outcome! 


State Aids 


Turning to the rules on State aids, the situation at present governing individual 
protection is as follows. Member States must notify new aids” to the Commission 


33 Case 30/87, Bodson, op cit n 29. 

34 Whilst it has always been clear that a mental element affects the fines to be imposed for breaches 
of Articles 85—86, the Court has not been enthusiastic to introduce any intention requirements into 
liability in the first place. 

35 The notion of aid is very wide, but will usually take the form of some advantage conferred through 
State resources upon selected undertakings or sectors. 
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for approval against specific criteria for assessing whether the proposed aid is 
compatible with the common market.** Only after this assessment has been carried 
out can the aid properly be put into operation. It is clear that the obligation to notify 
is capable of giving rise to individual rights. Thus, a competitor disadvantaged by 
the failure to notify an aid could seek effective redress in its national court (leaving 
aside for the moment what form that might take). On the other hand, it emerges 
from the decision in Boussac? that an aid is not rendered incompatible with the 
Treaty and unlawful merely because of its non-notification. The Commission is thus 
unable to proceed directly to a claim to have the aid repaid. 

In recent decisions, the Court has stated that the position of individuals must 
nevertheless still be protected in order to avoid the supervisory system being 
rendered nugatory. It appears to have invited national courts to declare prematurely 
implemented aids as unlawful, whilst preventing the Commission from being able 
to follow the.same path. One avenue for reconciling this apparently conflicting 
approach is to use the Francovich action to compensate individuals whilst maintaining 
the stance that review of the compatibility of aids with the common market can 
only be undertaken at Community level by the Commission. 

In this role, the Francovich action provides a distinct and independent form of 
protection for individuals. It does not undermine the non-directly effective nature 
of the rules on State aids, which specifically contain a discretionary element for 
the supervisory agency in order to monitor the various forms of support in an 
appropriate and coordinated fashion. Moreover, it clarifies the uncertainty previously 
associated with the notion that non-notification was directly effective but lacking 
a defined remedy. Certainly, English courts have had to consider® whether a bare 
declaration might be the limit of protection against non-notification, given that the 
Commission might subsequently declare the aid perfectly lawful once the proper 
process of notification and evaluation has taken place. 

Adopting this analysis reinforces the view that the liability established by 
Francovich arises from the need to provide effective protection for individuals against 
State default affecting their interests, and does not attempt to encroach upon the 
methods of assessing State aids in the context of Community-wide competition policy. 
If this is indeed the function of the new development, its possible extension to a 
wider range of State obligations under Community law must be considered. Is there 
any reason why Francovich should be confined to areas where States are under 
specific obligations, such as Articles 90(1) and 92, or are given powers by instruments 
such as the Merger Regulation?*! This question invites discussion of whether 
individuals have a right to have Member States comply with their duties under the 
Treaties and general principles of law, in particular the obligations contained in 
Article 5 EEC. 


Ee 


36 Articles 92—94. See generally Schina, State Aids under the EEC Treaty (Oxford: ESC Publishing, 1987). 

37 Case 301/87, France v Commission [1990] ECR I-307. 

38 eg Case C354/90, Fédération Nationale du Commerce Extérieur des Produits Alimentaires v France, 
Judgment of 21 November 1991. The approach here had already been signposted by the Court in 
Case C292/90, British Aerospace plc and Rover Group Holdings plc v Commission [1992] 1 CMLR 853. 

39 Case C354/90, op cit n 38. 

40 Woolf J appeared to suggest that damages might be available for breach of the notification requirements 
of Article 93(3): see R v Attorney General, ex p ICI [1985] 1 CMLR 588, 608. 

41 Regulation 4064/89, OJ 1989 L395/1. Particular candidates for a Francovich action are Articles 9 
(permission to regulate a distinct market by national law) and 21 (protection of legitimate interests); 
see Smith, ‘The Francovich Case: State Liability and the Individual’s Right to Damages’ [1992] 
3 ECLR 129. 
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Is the far-reaching implication of Francovich that Article 5 can now give rise to 
directly effective rights for individuals? Such a view has not hitherto prevailed, 
although the provision has become the fons et origo of several key extensions of 
Court jurisprudence.” There is, of course, direct reference to Article 5 in the 
Francovich judgment, although put in terms that justification for the action can be 
found in the cornerstone principle of solidarity, rather than that the principle of 
damages flows directly from it. Framing the judgment expressly in terms of the 
direct effect of Article 5 would have been too adventurous a claim to be met with 
anything other than resistance from the Member States. 

However, on closer scrutiny it may be argued that the effective application of 
the Francovich action achieves similar results. It is true that there are limiting criteria, 
but it has already been seen that these are not elaborate obstacles to lawyers trained 
in Euro-interpretation and creative claims. The startling result that could follow 
is that the obligations arising from Article 5 would allow for actions that do not 
have any specific base elsewhere in the Treaty. Unlike the previous illustrations 
relating to the specific obligations contained in Articles 90(1) and 92—94, a dynamic 
approach to Article 5 allows any failure by a Member State to make at least the 
starting gate of litigation. Of course, it must then be evaluated against the three 
Francovich criteria. It remains to be seen whether the Court’s future jurisprudence 
will elaborate upon these tests to allay conservative fears of an avalanche of 
open-ended and unjustified actions. 

To identify the potential type of Article 5 claim, it is important to remember the 
fundamental, cohesive character of the provision as it has already been inter- 
preted.*? The duty of solidarity, whilst express, is not specific. Its flexibility has 
allowed the creation of the very notion of effective protection, so unequivocally 
articulated previously in Factortame. Hence the suggestion put forward earlier in 
this paper that the failure of national courts to come up with adequate and sufficient 
remedies under national law for the protection of Community law rights would itself 
give rise to a claim under Francovich. 

This approach raises a serious question as to the function of the limiting criteria 
adopted within the Francovich formula. It might be suggested that the requirement 
that individuals are affected and intended to be protected is only a particular expression 
of a fundamentality element as to the interests which can give rise to damages against 
the Member State. This approach would help clarify the ambiguous reference by 
the Court in Francovich to the significance of the nature of the breach when 
determining the conditions for State liability. It is suggested that it is the breach 
of a fundamental Community obligation which should be decisive, not the gravity 
of infringement.“ Moreover, the Court has on many occasions defended the 
initiation and expansion of the doctrine of direct effect as a necessary but natural 
response to the central position to be attached to individuals within most spheres 
of application of the Treaty. Article 5 may be seen as the archetypal expression 
of and vehicle for protection of the most important constitutional values. Therefore, 
the argument might run, it is for the entrenchment and emphasis of the fundamentality 


42 See Factortame, op cit n 7; also Case C-234/89, Delimitis v Henninger Brdu [1991] ECR I-935 and 
Cases C-143/88 and C-92/89, Zuckerfabrik Siiderdithmarschen v Hauptzollamt Itzehoe and Zuckerfabrik 
Soest v Hauptzollamt Paderborn (judgments of 21 February 1991); see Schermers (1992) 29 CMLR 133. 

43 Temple Lang, ‘Community Constitutional Law: Article 5 EEC Treaty’ (1990) 27 CMLR 645. 

44 See Bebr (1992) 29 CMLR 557, 577. 
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of certain rights that the presence of a Francovich action is most suited. Con- 
versely, this same argument can be made to limit Francovich if it proves necessary 
to assuage fears that all defaults would render the Member State liable in damages. 
Only those breaches or lapses which are incompatible with fundamental rights could 
qualify as sufficiently important to be construed as affecting individuals. 

Seen in these terms, an obvious candidate for Francovich protection is infringement 
by a Member State of human rights recognised as embodied within Community 
law.* There could hardly be any argument against the ‘individuality’ of such 
claims; that is the very purpose of the protection demanded by codes of human rights. 
The adoption of Francovich remedies in this area would underline the importance 
to be attached to observance of these perceived cornerstones of individual entitlement. 
However, such a stance would require a shift in the Court’s apparent priorities in 
the use of human rights as part of the general principles of Community law. Instead 
of concentrating upon their ‘offensive’*’? capacity to make inroads into areas 
hitherto reserved for national competence, the Court would be in a position to consider 
the intrinsic protection afforded by human rights. 

In essence, therefore, Francovich potentially creates two types of State liability. 
The first, and most easily identified, relates to breaches of express and specific duties 
contained in the Treaty and secondary legislation. These would be actionable 
according to the conditions laid down in Francovich without any additional require- 
ments to be satisfied. The second type of liability concerns more nebulous claims, 
such as breach of an obligation created by general principles recognised by the Court 
to be generated by Article 5. Such actions would demand the additional requirement 
of fundamentality to render them specific enough. In other words, the capacity for 
a breach of Article 5 to trigger an action for damages by an individual would work 
in a similar fashion to the current operation of Article 90, that is, as a reference 
provision which depends for its availability to individuals upon the nature of the 
rule or principle which it seeks to underscore. 

An intriguing scenario for Article 5 purposes may be conjured from developments 
under the Maastricht Treaty.*® The refusal of the British Government to sign up 
for the Social Chapter poses multifarious difficulties if and when ratification takes 
place. It will be recalled that the eleven States other than the United Kingdom signed 
a Social Protocol allowing for joint action and legislation on a range of issues, 
including health and safety and working conditions.” There have already been 
suggestions that an employee in the United Kingdom deprived of the benefits which 
might accrue to him or her under legislation adopted under the Social Protocol might 


45 cf the approach taken by the Advocate General in Francovich, who sought to compare the right to 
damages with the basis of actions against Community institutions under Article 215 where it is necessary 
to establish breach of some superior rule of law intended for the benefit of individuals, not just breach 
simpliciter of Community law. The Court has recently affirmed its principles under Article 215: see 
Cases C-104/89 and C-37/90, Mulder v Commission and Council (judgment 19 May 1992), The Times, 
3 July 1992. By refusing to limit its Francovich ruling in the manner suggested by the Advocate General, 

_ the Court has invited the widest possible view of the importance and scope of individual protection 
against defaulting States. 

46 See Clapham, ‘A Human Rights Policy for the European Community’ (1990) 10 Yearbook of European 
Law 309; Grief, ‘The Domestic Impact of the European Convention on Human Rights as Mediated 
Through Community Law’ (1992) Public Law 555; Coppel and O’Neill, ‘The European Court of 
Justice: Taking Rights Seriously?’ (1992) 12 Legal Studies 227. 

47 Coppel and O’Neill, op cit n 46, at 230. 

48 Treaty on European Union, signed 7 February 1992. 

49 See Barnard, ‘A Social Policy for Europe: Politicians 1, Lawyers 0’ (1992) 8 International Journal 
of Comparative Labour Law and Industrial Relations 15. 
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be able to demonstrate a distortion of competition by the United Kingdom contrary 
to one of the basic objectives of the Treaty. 

Put into the terms of Francovich, the refusal of the United Kingdom to join the 
Social Protocol would be a breach of Article 5 in thwarting the attainment of 
Community objectives, namely a system of undistorted competition (or alternatively, 
violating a principle of non-discrimination by creating a distorted set of employment 
conditions within the Community). This would be such a fundamental infringement 
so as to make it of relevance to individuals. The only remaining obstacle would 
be the question of causation. As argued previously in the context of Article 90, 
the plaintiffs claim might well point to the use in Francovich itself of the failure 
to implement as sufficient causation. Nevertheless, a narrow view might identify 
two stages in the present scenario, in order to distinguish it from a failure to implement 
legislation to which the defaulting Member State has been a party. In the first instance, 
there would be the refusal by the United Kingdom to participate; only then does 
there follow the actual enactment of legislation by the eleven which, it might be 
said, creates the disparity in social conditions to disadvantage the United Kingdom 
employee. However, it is submitted that the latter does not constitute a break in 
the chain of causation. The breach of Article 5 by the United Kingdom remains 
direct and its consequences for individuals in the event of the eleven choosing to 
act are eminently foreseeable. This type of difficulty nonetheless underlines the need 
for further refinement, as part of Community law, of the criterion of causation. 
Otherwise, haphazard application at national level seems inevitable. 


D. The Minimalist Approach to Francovich 


From the preceding discussion, it can be seen that the development of a right in 
damages against Member States operates on several levels. It is, at the same time, 
derived from, an enlargment of, and a remedy for the doctrine of effective enjoyment. 
Yet this conundrum may contain the scope for the future containment or development 
of the Francovich action. On a minimalist view, it can be seen as essentially a 
procedural bulldozer at national level, demanding as a Community requirement that 
national courts apply at the very least a compensatory award against Member States 
in the circumstances identified within Francovich. Whilst radical in the sense that 
it still acknowledges the overt creation by the Court of Justice of a Euro-remedy 
of a specific nature (rather than the open-ended nature of a duty to provide an effective 
remedy), this view of Francovich restricts it to being the concrete manifestation 
of what had already been said in Factortame. Nevertheless, even this relatively narrow 
interpretation of Francovich poses several important considerations for domestic 
courts. 

First, Francovich invents, for the first time, ‘Euro-damages’ yet without setting 
out substantive rules for their implementation. Temporarily, therefore, ‘in the absence 
of Community rules on this subject,’*' national rules as to substance and procedures 
as regards damages are applicable. It is unhelpful that at this stage there is no guidance 
from the European Court as to how Euro-damages may differ in quantum, calculation 
or classification by comparison with monetary compensation under national systems. 
However, if harmonisation of national procedures is part of the current agenda of 


50 ibid at 21—22. 
51 para 42 of the Court’s judgment. 
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the Court, then the divergences? between national rules about damages would 
need to disappear as part of the Community law obligation to ensure effective 
enjoyment. ‘Effectiveness’ may necessitate the removal of comparative imbalances 
as well as the raising of objective levels of protection. Uniformity of application 
is one of the goals of the Community,™ and certainly that of Article 177 procedure. 
The Francovich judgment, given so laconically within the latter framework, leaves 
much to be developed in the consolidation of a scheme of. Community law remedies 
to complement the solid base of existing sui generis rights. 

Second, during this interim period, the public/private% and common law/equity 
distinctions made in English law are required by Article 5 to be suspended in so 
far as they may distort or impede the effective enjoyment of Community law 
rights. This is an inevitable part of the procedural purification referred to 
previously. Whether national courts actively grasp this particular nettle, or whether 
further litigation of a Francovich type will be necessary to produce a response, is 
a matter for debate, although there is no obvious evidence of the former.” 

It will, for example, be singularly unconstructive if English courts continue to 
strive to find a domestic method or classification for acknowledging Community 
law rights and remedies. The prolonged discussion a decade ago to discover an 
appropriate English description for the giving of damages to a victim of an abuse 
of a dominant position, concluding with a position akin to a breach of statutory 
duty,‘ was both unnecessary and misguided. Problems may arise if English courts 
spend too long trying to absorb Francovich principles into the existing web of 
procedures rather than concentrating upon their communautaire source. It may well 
be necessary to recognise the nature of Francovich claims by considering novel 
institutional and judicial structures, such as the introduction of specialist tribunals 
for hearings against the State. 

In any event, some procedure has to be found to allow effective enjoyment by 
individuals of their rights, and incorporation on a non-discriminatory basis into 
existing machinery may well prove adequate. Thus, it might be suggested that a 
claim based on Francovich is easily and properly met in the English context by 
the issue of a writ for damages. The key point is that any such action must not be 
struck out by a court as an abuse of process because, for example, it has not been 
started as an application for judicial review. By adopting this path, several advantages 
for individuals accrue immediately, in particular the acquisition of more extensive 
rights to discovery and more favourable time limits in which to bring the action. 

It is too early to assess the response of English courts to the existence of Francovich. 
However, it is perhaps instructive that it appears to have been partly responsible 
for the decision by the House of Lords to overturn the approach of the Court of 





52 See also the implications for limitation periods arising from the Court’s approach in Case C208/90, 
Emmott [1991] 3 CMLR 894, noted by Szyszczak (1992) 29 CMLR 604. Emmott was applied by 
the Employment Appeal Tribunal in Cannon v Barnsley MBC [1992] 2 CMLR 795. 

53 eg whether economic loss is recoverable, rules as to the availability of punitive damages, tests of 
causation, rules of evidence, etc. See Lasok, op cit n 22. 

54 Indeed, upgraded into a fundamental principle in Zuckerfabrik, op cit n 42. 

55 As drawn in O’Reilly v Mackman [1983] 2 AC 237; discussed more recently by the House of Lords 
in Roy v Kensington and Chelsea and Westminster Family Practitioner Committee [1992] 2 WLR 239. 

56 For example, it is the Foster ruling (op cit n 5) which may be seen as undermining the reasoning 
of the Court of Appeal in Bourgoin (op cit n 23), where the public/private distinction had been relied 
upon. 

57 The House of Lords rejected the notion that proportionality is part of the English law of judicial review 
in Brind and Others v Secretary of State for the Home Department [1991] 1 All ER 720. 

58 Garden Cottage Foods Ltd v Milk Marketing Board, op cit n 24. 
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Appeal to undertakings in damages in Kirklees BC v Wickes Building Supplies 
Ltd.® In this case, one of the many involving the compatibility of the Sunday 
trading rules in England and Wales with Article 30 EEC, the Court of Appeal had 
taken the view that the relevant legislation® could be rendered inoperative once the 
European Court had determined the issue.*' Thus it held that a local authority 
seeking injunctive relief to stop a shop opening in contravention of the Shops Act 
must give an undertaking in damages. This ruling effectively put a halt to enforcement 
of the legislation. The House of Lords upheld the claim of the council that there 
was no justification in Community law for the imposition of the requirement to give 
an undertaking. 

In so doing, it observed that the obligation of the United Kingdom to make good 
any damage suffered by Wickes would arise under Francovich, irrespective of any 
undertaking in damages given by the council. Moreover, according to Lord Goff, 
to require an undertaking by the council would have two undesirable effects. First, 
the local authority would be giving an indemnity to the company and thus pre-empting 
the question of the right of the company to damages. Second, Lord Goff noted that 
in the light of Francovich the undertaking at issue would amount to the imposition 
of damages against the council when Community law liability would be imposed 
upon the government. It would be wrong, according to his Lordship, if the local 
authority, in carrying out its statutory duty, were to find itself liable in damages 
for so doing. 

What is striking about this decision, apart from its welcome acknowledgement 
that the basis of Francovich is about State default generally rather than the narrow 
confines of Article 30,6 is the potentially unfortunate stance taken on the final 
point concerning the relationship between the United Kingdom Government and 
Kirklees Council. Lord Goff’s comments imply that the question of the identity of 
Francovich defendants rests with national law. This plainly cannot be the case, as 
the jurisprudence of the European Court elsewhere shows. In particular, cases such 
as Foster® reveal a broad approach to the meaning of ‘the State’ for the purposes 
of the vertical relationship needed to support the direct effectiveness of directives. 
It might, for example, prove the case that an individual is able to claim against 
any plausible arm of the State (including local authorities enforcing national 
legislation), leaving it to the State at some later date to sort out the internal allocation 
of responsibility. This is clearly a substantial and controversial question for United 
Kingdom courts to grapple with, especially since it involves the possibility that judicial 
failures may themselves be counted as acts of the State.“ The only direct inference 
to be drawn from Francovich is that an individual should not be left in a position 
of having his or her rights denied or delayed as a result of national procedural 


59 op cit n 26; the Court of Appeal’s judgment is reported at [1991] 3 WLR 985. 

60 The Shops Act 1950, s 47. 

61 In Cases C-169/91, Stoke-on-Trent City Council v B & Q; C-306/88, Rochdale Borough Council v 
Anders; and C-304/90, Reading Borough Council v Payless DIY and Others (now pending before 
the European Court). The Advocate General has suggested that the national court should decide the 
matter of the proportionality of the measures in question — a view which, it is suggested, solves nothing. 
See Opinion of Advocate General Van Gervan, 8 July 1992. 

62 Although it may be noted that the House of Lords refused to take any action on the status of Bourgoin, 
since it had not heard argument on the point. 

63 op citnS. 

64 Thereby raising significant issues about the independence of the judiciary from other elements in the 
constitution. Cf the European Court’s emphasis upon its own independent role in Opinions on the 
Draft Treaty on a European Economic Area: Opinion 1/91 [1992] 1 CMLR 245 and Opinion 1/92 
[1992] 2 CMLR 217. 
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rules.© The House of Lords, by choosing not to refer the Kirklees case to the 
European Court, may have itself delayed the process of elaboration of State 
responsibility under Community law. 


E. Francovich: A More Radical View 


A more fundamental result and reappraisal of the regime of Community law is 
achieved if Francovich is interpreted as travelling at least some way down the path 
towards establishing and entrenching an individual right to have Member States 
observe their Community obligations. On this view, instead óf making all provisions 
of the Treaty directly effective (which would not be tenable against the traditional 
criteria for determining direct effect), the Court has adopted in the guise of a remedy 
a principle which is itself also a right of action. Put another way, Francovich 
significantly expands the notion of effective protection. In this way, rather than 
simply introducing a guaranteed remedy of damages for breach of identified and 
predetermined rights under the Treaty, the judgment may be seen as enlarging the 
scope of what constitutes a protectable interest, so as to include a new set of 
individually-oriented rights which can be classified as fundamental. It is suggested 
that this approach is signalled by the effect the Francovich judgment may have on 
claims placed on the footing of Article 5. Put briefly, the long-lasting impact of 
Francovich seems to depend on which element of the concept of effective protection 
it is seen as developing. On the narrower view, the case refines what is meant by 
effective (in the form of a new remedy in Community law), whereas the more radical 
interpretation emphasises its effect on protection (by adding to the rights which can 
give rise to a remedy). What makes this potential development so important is that 
it treats the contribution of the case as one of substance as well as procedure. Instead 
of the effective enjoyment of specific rights, effective enjoyment of the sum total 
of Community law would be enforceable in national courts, so long as the interest 
was sufficiently fundamental and the causal link established. 

Thus, in the longer term, it is suggested that the likeliest contribution of Francovich 
to the framework of Community law is constitutional in character. By describing 
the liability of Member States to individuals as ‘inherent’ in the Treaty, the Court 
has echoed its earlier attitudes towards direct effect, effective protection” and the 
uniform application of Community law.® The subtlety of the Court’s approach lies 
in the manner in which Article 5 has been used to reveal these fundamental impera- 
tives which are not deducible from any other text in the Treaties, thereby clothing 
its inventiveness with constitutional legitimacy. However, having found a plausible 
source for this policy of individual protection, the ‘inherent’ characteristic ascribed 
to these principles allows for unlimited creativity on the part of the Court. The Court 
thus seems to be declaring unilaterally a new set of ‘super-rules’ which outrank 
the basic institutional and legislative structure contained in the Treaties. To be able 
to rely on ‘inherence’ rather than reasoned justification is itself a revealing comment 
upon the confidence and status of the Court and the progress of the Community 
as a sui generis legal order. In effect, there has been a double layer of inventiveness 
at work in the Court’s approach. Having created the doctrine of direct effect and 





65 See Lasok, op cit n 22. 

66 Van Gend en Loos, op cit n 2, and also Case 6/64, Costa v ENEL [1964] ECR 585. 
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established a set of inspirational general principles, the Court is disingenuous in 
Francovich in giving direct effect to some, at least, of those very principles. The 
judgment, whilst dramatically bolstering the scope of individual rights, is likely 
to inflame the political debate concerning the acceptable constitutional and demo- 
cratic bases to the Community. But, it might be said, by conferring yet more 
rights of redress upon individuals enforceable in their national courts, the spirit of 
subsidiarity” is already at work. 


Conclusion 


There are a variety of policy justifications for canvassing the existence of an individual 
right to have Member States comply with their obligations under Community law. 
The evidence that such a right is already being established by the European Court 
takes the following form and stages. 

First, direct effect is a basic entitlement creating standing to sue for individuals 
seeking to enforce their Community law rights. It can attach to any Community 
law that is sufficiently clear, precise and unconditional. Francovich, by recognising 
the need to provide redress against defaulting Member States, also confers direct 
effect in this sense since it enables individuals to claim their Community law remedy 
before national courts. However, the scope of defaults which are actionable is not 
restricted to breaches of directly effective Treaty rules, as indicated by the 
circumstances which gave rise to Francovich itself. 

Second, effective enjoyment of individual rights was confirmed and guaranteed 
by Factortame. This entails a national judicial dynamism to comply with Article 5 
EEC. It requires, but does not specify, appropriate remedies. Effective protection 
may be provided on several levels, but the obligation to ensure that such protection 
is guaranteed is one of Community law. The novelty of Francovich is to add a specific 
Community law remedy to the existing duty incumbent upon national courts to apply 
and, where necessary, create adequate national provisions. By expressly covering 
a non-directly effective obligation, Francovich extends the substantive content of 
the effective protection principle. 

Third, the Marleasing case applies the notion of effective enjoyment to the judicial 
task: the national court must interpret national laws consistently with (and a fortiori 
use them as vehicles for the enjoyment of) Community law provisions. This is a 
Community law obligation by virtue of Article 5. The duty of solidarity under this 
provision is supported by the corollary duty to provide effective enjoyment. 
Compliance with the duty of solidarity demands the provision of effective protection 
for individuals in order to maintain the even development of rights across the 
Community. Because both duties are of fundamental doctrinal importance in securing 
the objectives of the Treaty, their beneficiaries should be individuals. It therefore 
becomes necessary for the duty of solidarity to be subject itself to a requirement 
of effective enjoyment. 

Fourth, Francovich gives effect to the principle of effective enjoyment at the 
Community law level by specifying the particular remedy of damages (to be 


69 See de Witte, ‘Community Law and National Constitutional Values,’ LIEI 1991/2, 1; Lenaerts, ‘Some 
Reflections on the Separation of Powers in the European Community’ (1991) 28 CMLR 11. 

70 This chameleon-like concept is used here in its broad sense of requiring that matters are dealt with at 

ww «the most effective level (Community, national or local). See Article 3b of the Maastricht Treaty on 

yore European Union, awaiting ratification by the Member States, and the discussion in Emiliou, 

` ‘Subsidiarity: An Effective Barrier Against the “Enterprises of Ambition”?’ (1992) 17 ELRev 383. 
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determined under an as yet undisclosed set of Community law principles) for breaches 
of rules which protect individuals. It is therefore an instrument to secure the most 
important single principle of European Community law which protects the latter, 
the notion of effective enjoyment. Francovich, by permitting individual action to 
enforce this, is both conferring locus standi and widening the range of remedies. 
In this sense, it achieves the direct effectiveness of the principle it seeks to protect. 
Arguably, this principle permits individual enforcement of the duty of solidarity 
expounded in Article 5 where the latter attaches to a matter sufficiently identifiable. 
An alternative, and more specific, expression of this is that Francovich creates a 
new fundamental right of individuals to have Member States comply with their Treaty 
obligations to the extent that the three specific criteria of the Francovich judgment 
are satisfied. : 

As a result, the following propositions emerge from Francovich and its 
predecessors. Individuals will have direct redress in national courts against breaches 
by Member States of their specific obligations under Community law which comply 
with the three criteria laid down in Francovich by the European Court. Claims may 
also arise for damages for breach of Article 5 where the act or failure by a Member 
State infringes a fundamental obligation of Community law affecting the interests 
of individuals. This amounts to giving a directly effective right to sue for damages 
as the inherent consequence in Community law of a breach by a Member State of 
the individual’s right to effective enjoyment of Community law protection. 
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CASES 


R v Savage, DPP v Parmenter — A Compelling 
Case for the Code 


Ivan Hare* 


‘It seems scarcely credible that 129 years after the enactment of the Offences Against 
the Person Act 1861 three appeals should come before this court within one week 
which reveal the law to be so impenetrable.’ This comment, made by Mustill LJ 
in the Court of Appeal in R v Parmenter, was followed by a plea to the House of 
Lords to ‘put the subject on an even keel.’! The House had occasion to do so when 
it heard the joined appeals in R v Savage and DPP v Parmenter.2 The result can 
only be described as extremely disappointing since the Opportunity to inject 
consistency and clarity into the area has been lost in a judgment which provides 
no more than an ossification of the unsatisfactory and unprincipled reasoning that 
had characterised previous decisions in this field. This note attempts to analyse the 
issues of law raised in these cases from the point of view of principle and authority 
after saying something by way of introduction about the context in which they arose. 


Introduction 


Criminal liability for an offence against the person depends upon the prosecution 
being able to prove that the accused’s conduct has caused unjustified harm to another 
human being; that at the time of this conduct the accused possessed (or possibly 
ought to have possessed) a certain level of foresight; and that this level of foresight 
related in some way to the harm created. This last requirement may be labelled 
‘the referential point of fault.” In the present cases, two sections of the Offences 
Against the Person Act 1861 were in issue: sections 20 and 47. Section 20 provides 
that it is an offence to ‘unlawfully and maliciously wound or inflict any grievous 
bodily harm upon any person.’ The requisite degree of harm is fulfilled by a break 
in the continuity of the whole skin or any really serious bodily harm.* Section 47 
creates the offence of ‘assault occasioning actual bodily harm,’ the actus reus of 
which is satisfied by any harm calculated to interfere with the health or comfort 
of the victim.’ In the present appeals, the House of Lords had to determine the 
level of foresight which the prosecution must prove under section 20 and the 


*Fellow of Trinity College, Cambridge. 
The author is grateful to Andrew Ashworth of King’s College, London and to Tony Weir and Graham 
Virgo at Cambridge for their comments on an earlier draft. 


1 [1992] 1 AC 699, at 712A and 712E; [1991] 2 WLR 408, at 416H and 417D. 
2 [1992] 1 AC 699; [1991] 3 WLR 914. 
3 For further definition of this term and the argument that the referential point of fault ought to be the 
same as the degree of harm specified in the definition of the crime, see Ashworth, Principles of Criminal 
Law (1991) ch 5. 
4 JCC v Eisenhower [1983] 3 WLR 537 and DPP v Smith [1961] AC 290. 
-5 Rv Miller [1954] 2 QB 282. 
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referential point of fault in relation to sections 20 and 47. In addition, the T 
between the two offences had to be clarified. 
The appeals arose in the following way. Mrs Savage had approached the victim, 

a former girlfriend of her husband, in a public house and had thrown the contents 
of an almost full beer glass over her. The glass must either have been thrown with 
the beer or was dropped because it smashed on a table and a piece of glass cut the 
victim’s wrist. Mrs Savage was convicted at Durham Crown Court of unlawful and 
malicious wounding contrary to section 20, but the recorder’s direction to the jury 
was found on appeal to be defective since he had informed the jury that the term 
‘malicious’ in section 20 meant no more than that the defendant’s act must have 
been ‘deliberate and aimed against’ the victim and thus that no foresight of physical 
harm was required. The Court of Appeal substituted a verdict of assault occasioning 
actual bodily harm under section 47 of the Act, against which Mrs Savage 
appealed. The facts in the second appeal were that the infant Paul Parmenter had 
suffered, at the hands of his father, a series of injuries to the bony structures of 
his legs and right forearm. The jury at Chelmsford Crown Court convicted Parmenter 
on four counts of unlawfully and maliciously inflicting grievous bodily harm under 
the second part of section 20. These convictions were set aside since the trial judge’s 
direction contained the flaw that it was there stated to be sufficient for section 20 
that the accused ought to or should have foreseen the physical harm rather than 
that he must actually have foreseen it.” However, the court differed from the 
appellate view taken in Savage in that it went on to hold that there could be no 
substitution of guilty verdicts under section 47.8 The Crown appealed against this 
finding. Once the appeals had been joined, the two cases gave rise to the following 
four points of law which the Courts of Appeal had certified as being of general 
public importance and with which I shall deal in turn: 


1. Is a verdict of guilty of assault occasioning actual bodily harm a permissible alternative 
verdict on a count alleging unlawful wounding contrary to section 20 of the Act? 

2. Cana verdict of assault occasioning actual bodily harm be returned upon proof of an assault 
and that actual bodily harm was occasioned by it, or must the prosecution also prove that 
the defendant intended to cause some actual bodily harm or was reckless as to whether such 
harm would be caused? 

3. For section 20 of the Act, must the prosecution prove that the defendant actually foresaw 
that his act would cause harm, or is it sufficient to prove that he ought to have foreseen it? 
4. For section 20 is it sufficient to prove that the defendant intended or foresaw the risk 
of some physical harm or must he intend or foresee either wounding or grievous bodily harm? 


1 The Relationship Between Section 20 and Section 47 


This was an area in which the Court of Appeal in the two cases was not divided 
on the law but only on its application to the particular appeals with which they had 
been confronted. In Savage, a verdict of guilty of the section 47 offence did replace 
that under section 20. The reason for the non-substitution of such a verdict in 
Parmenter was that the trial judge’s misdirection on section 20 vitiated the whole 
of the jury’s finding of guilt rather than that section 47 was not regarded as an included 
charge. 





6 [1992] 1 AC 699; [1991] 2 WLR 418. 

7 Inso doing, the trial judge was following a passage in R v Mowatt [1968] 1 QB 421, on which see 
n 32 below and accompanying text. 

8 Seen 1 above. 
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The power to find a defendant guilty of a lesser offence than that with which 
he was charged when the lesser offence is implicit in the more serious one set out 
in the indictment is contained in section 6(3) of the Criminal Law Act 1967, which 
provides: 


Where ... the jury find ... [a person] not guilty of the offence specifically charged in the 
indictment, but the allegations in the indictment amount to or include (expressly or by 
implication) an allegation of another offence ..., the jury may find him guilty of that other 
offence.? 


The leading case on the meaning of section 6(3) is the unanimous decision of 
the House of Lords in Metropolitan Police Commissioner v Wilson. Lord Ackner, 
who delivered the only reasoned speech in the present appeals, agreed with the 
reasoning in that case and largely incorporated it into his own decision. The essential 
line of that reasoning was as follows. Section 6(3) is plainly disjunctive. It is therefore 
enough to satisfy the section that the allegations in the section 20 offence either 
amount to or include an allegation of the section 47 offence. They do not amount 
to any such allegation and the issue is therefore whether or not they include one. 
The less serious level of harm is clearly included in the more serious, and the crucial 
point then becomes whether an allegation of inflicting grievous bodily harm includes 
an allegation of assault. It was accepted in both cases that there could be an infliction 
of grievous bodily harm without the commission of an assault. Illustrations were 
given where, such as by the creation of panic or by interfering with the braking 
mechanism of a car thereby causing an accident in which the driver is injured, harm 
may be inflicted without there being an assault. Nevertheless, Lord Ackner concluded 
(on essentially the same basis as Lord Roskill in Wilson) that ‘the allegation of inflict- 
ing grievous bodily harm or for that matter wounding ... inevitably imports or 
includes an allegation of assault, unless there are some quite extraordinary facts.’ 
Thus, Mrs Savage’s conviction stood and verdicts of guilty to the section 47 offence 
were substituted in the Parmenter case. 

However, this reasoning is open to a fundamental objection. Lord Roskill in Wilson 
cited successive editions of Archbold, Criminal Pleadings, Evidence and Practice," 
to make the point that assault was regarded both before and after the 1967 Act as 
being included in an allegation of inflicting grievous bodily harm. This is unobjec- 
tionable. However, when Lord Roskill went on to hold that the term ‘inflict’ does 
not require there to be an assault, the whole foundation of the argument was removed 
because it is axiomatic to the section in Archbold that such an assault is required 
for there to be an infliction. This can be illustrated simply as follows. Before Wilson, 
it was accepted that an infliction of grievous bodily harm (constituted by the elements 
ABCD) included an assault which can be regarded as, say, element D. An assault 
is thus encompassed in the concept of an infliction of grievous bodily harm. What 
Wilson establishes is that an infliction may, in some cases, be constituted by no 


9 The correlative power of the Court of Appeal to substitute such a verdict is contained in s 3(1) of 
the Criminal Appeal Act 1968. 

10 [1984] AC 242. 

11 [1992] 1 AC 699, at 740A-B; [1991] 3 WLR 914, at 928A-B. Lord Ackner’s conclusion marks a 
significant departure from existing authority by applying Wilson (which was only concerned with 
inflicting grievous bodily harm) to wounding. Surprisingly, at no stage is any reference made to the 
Court of Appeal decision in R v Beasley (1981) 73 Cr App R 44 which firmly establishes that s 47 
is not an included offence on a charge of malicious wounding. The case was not doubted in Wilson, 
but probably falls with the now-discredited decision in R v Springfield (1969) 53 Cr App R 608 upon 
which it was based. 

12 Namely the 36th and 41st editions. 
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more than elements ABC but that, at the same time, element D is still impliedly 
included. This cannot be correct: an assault is either included or it is not.” Since 
Lord Ackner adopted this reasoning, Savage and Parmenter must stand or fall with 
Wilson on this point. The fault for this lies principally with the drafters of the 1861 
Act: it is ‘a rag-bag of offences brought together from a variety of statutes with 
little or no attempt to introduce uniformity or consistency,’'* but this provides no 
justification for distorting the plain meaning of the legislation in order to achieve 
a result which, although unobjectionable in principle, cannot be accommodated within 
the language of the legislation. The answer should be to get away from the 
terminology of ‘inflicting’ altogether and classify harms instead in the manner set 
out in the Draft Code.' 


2 The Referential Point of Fault for Section 47 


In the absence of an explicit statement of the mental element required for section 47, 
the court is confronted with the ‘collision between two ideas ... [which are] ... 
mutually inconsistent, about whether the unforeseen consequences of a wrongful 
act should be punished according to the intent [with which they were done] or their 
consequences.’'* Punishment according to the consequences of one’s actions 
transforms the criminal law into a lottery, with liability dependent upon the occurrence 
or non-occurrence of what may be a wholly fortuitous result. It also creates 
constructive liability which runs counter to the general legal trend in offences against 
the person which has been consistently in the opposite direction since the Homicide 
Act 1957 at the latest. The alternative is to punish individuals when they were (or 
ought to have been) aware of the potentially harmful consequences of their actions 
and nevertheless went ahead. This concept renders the defendant liable according 
to his or her moral culpability and is known as the principle of correspondence because 
it requires that the mens rea of an offence should correspond to the prohibited conduct. 
It is adhered to in most crimes that require a fault element, including criminal damage, 
public order offences, attempted murder and rape. The principle is also enshrined 
in the proposals of the Law Commission and the Criminal Law Revision Committee, 
and is contained in the Draft Code and the American Penal Code." Criminal law 
theory would therefore suggest that the referential point of fault for section 47 should 
be foresight of actual bodily harm. 

This view was not adopted in either of the present cases. In Savage, the appellate 
court held that the mens rea for a common assault'® was sufficient. The Court of 
Appeal in Parmenter felt this to be inadequate and decided, in accordance with its 
previous decision in R v Spratt, that foresight of some physical harm was needed 
but did not go as far as requiring foresight of actual bodily harm. Thus, the definition 





13 See further Glanville Williams, ‘Alternative Elements and Included Offences’ [1984] CLJ 290. 

14 Smith and Hogan, Criminal Law (6th ed), at 481. 

15 A Criminal Code for England and Wales, Law Com No 177 (1989), Clauses 70—72 and 75. 

16 per Mustill LJ in R v Parmenter [1992] 1 AC 699, at 712B; [1991] 2 WLR 408, at 417A-B. 

17 See The Mental Element in Crime, Law Com No 89 (1978), Clause 5(3); Criminal Law Revision 
Committee, Fourteenth Report, p 69; A Criminal Code for England and Wales, Law Com No 177 
(1989), Clauses 70—72 and 75; American Penal Code, s 202(4). 

18 That is, that the defendant intended to cause the victim to apprehend immediate and unlawful personal 
violence, or was Cunningham reckless as to whether the victim might so apprehend or intended to 
apply unlawful force to the victim, or was Cunningham reckless as to whether such force might be 
applied. On the definition of recklessness, see n 26 below. 

19 [1990] 1 WLR 1073. 
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proposed in Parmenter still breaches the principle of correspondence and creates 
a form of constructive liability. 

However, even this modest course was rejected by the House of Lords. The House 
noted that there is no express imposition of a requirement of intention or foresight 
in relation to the actual bodily harm in the Act and went on to hold that one need 
not be read into it as a matter of necessary implication since the ‘word “occasioning” 
raised solely a question of causation, an objective question which does not involve 
inquiring into the accused’s state of mind.” This is a breach of the general 
principle that mens rea is required as to all the constituent elements of an offence 
(see DPP v Morgan”! and R v David Smith”). Applying this principle, the use of 
the term ‘assault’ can be regarded merely as a limitation upon the manner in which 
the actual bodily harm contrary to section 47 may be committed, and does not obviate 
the necessity of proving mens rea in relation to it. 

Turning to authority, the House relied upon the case of R v Roberts.» There the 
Court of Appeal approved of a chairman’s direction to the jury at first instance which 
required no more than an assault and that the actual bodily harm be caused by it 
in order to establish liability under section 47. However, Roberts, the only case 
relied upon, cannot be regarded as a particularly strong authority. The judgment 
of the Court of Appeal was delivered ex tempore and made no reference to any 
other cases on this issue. Indeed, the court did not at any stage address itself to 
the problem of the referential point of fault and its reasoned decision is only about 
causation. It leads to the absurd result that the moral blameworthiness in terms of 
the degree of foresight of risk required for someone to be convicted of the section 47 
offence is the same as that for common assault, and yet the maximum penalties 
for the two are as different as 5 years and 6 months respectively.” 


3 The Definition of Recklessness for Section 20 


Since R v Cunningham,” the term ‘malicious’ in the Offences Against the Person 
Act 1861 has included recklessness. Once this has been established, the issue becomes 
how this recklessness should be defined. Prior to 1981, this was straightforward: 
recklessness was held to require that the ‘accused has foreseen that the particular 
kind of harm might be done and yet has gone on to take the risk of it% (that is, 
actual foresight or ‘subjective’ recklessness). However, in that year the majority 
of the House of Lords, in deciding the appeal in R v Caldwell,” gave the term 
‘reckless’ in the Criminal Damage Act 1971 an extended meaning. There it was 
held to include someone who ‘has not given any thought to the possibility of there 
being ... [an] obvious risk that property will be destroyed or damaged.’?* Thus, 
a kind of ‘normative foresight’ test (sometimes called ‘objective recklessness’) was 
introduced. That this definition was not confined to criminal damage was affirmed 


20 [1992] 1 AC 699, at 742A-B; [1991] 3 WLR 914, at 929H. 

21 [1976] AC 182. 

22 [1974] 1 All ER 632. 

23 (1972) 56 Cr App R 95. 

24 Sees 47 of the Offences Against the Person Act 1861 and s 39 of the Criminal Justice Act 1988. 
The latter Act emphasises the distinction in gravity between the two offences by providing that common 
assault is triable summarily only; s 47 is an indictable offence. 

25 [1957] 2 QB 396. 

26 ibid, adopting a passage from Kenny’s Outlines of Criminal Law (lst ed). 

27 [1982] AC 341. 

28 per Lord Diplock, ibid at 354. 
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in R v Lawrence” and R v Seymour,” where it was. applied to reckless driving arid 
manslaughter respectively. In the latter case, Lord Roskill went so far as to say 
that the Caldwell test should apply in every case where the term ‘reckless’ is used, 
unless Parliament has otherwise ordained. Notwithstanding this, the Court of Appeal 
and.the Divisional Court have both held that the term need not bear the Caldwell 
definition in cases post-dating Seymour.*! 

It is this profusion of tests for what should be a relatively unproblematic legal 
concept that has led to the waste of much judicial time and the frequent quashing 
of convictions on grounds wholly divorced from the merits of the appeals. In the 
context of the Offences Against the Person Act 1861, the Divisional Court and the 
Court of Appeal have decided that the wrong test has been applied at trial on numerous 
occasions.” In these cases; it was held by the appellate courts that the judges at 
first instance had been led astray by a passage in the judgment of Diplock LJ in 
the case of R v Mowatt, in which it was stated that for section 20 ‘it is enough that 
he [the accused] should have foreseen that some physical harm to‘some person ... 
might result’ (emphasis added). The use of the phrase ‘should have foreseen’ 
suggested that a normative test was being applied, whereas it was held that, when 
the judgment is read as a whole, it was clear that Diplock LJ was not intending 
to depart from the principle that actual foresight alone will do. This error, it was 
held, was also perpetrated by the trial judge in Parmenter. : 

The priority for the House of Lords would therefore appear to be the conclusive 
resolution of this dilemma. How might the House have approached this task as a 
matter of principle? A starting point could have been the arguments advanced by 
Lord Diplock in order to justify the extension of liability effected by Caldwell. The 
only argument of real persuasive force contained therein* is that the Cunningham 
definition of recklessness based upon actual foresight excluded some defendants 
from liability whose degree of blameworthiness can logically be regarded as at least 
equal to some of those who are caught by it. Examples of this would be someone 
who failed to give any thought to a risk of harm resulting from their actions because 
of their anger or excitement, or someone who exhibits an attitude of practical 
indifference to such risk because they feel that the interests of others are irrelevant 
to them. If the aim of the criminal law is to punish those who are culpable and 
protect the public from harm, there is a compelling case for including the above 
examples within the concept of recklessness. Caldwell does this, whereas Cunningham 
does not. The case for adopting such an inclusive definition is even stronger for 
offences against the person than for criminal damage, since few would demur to 
the view that the protection of the person from harm is of greater importance than 
the protection of property from damage. 

However, there are arguments against the general application of the Caldwell 


29 [1982] AC 510. 

30 [1983] AC 493. 

31 Rv Satnam S and Kewal S (1984) 78 Cr App R 149 and R v Breckenbridge [1984] CLR 174 on the 
definition of rape contained in the Sexual Offences (Amendment) Act 1976. The Divisional Court 
in the criminal case of Large v Mainprize [1989] CLR 213 did not apply the Caldwell test to the 
offence of recklessly furnishing false information contrary to reg 3(2) of the Sea Fishing (Enforcement 
of Community Control Measures) Regulations 1985. 

32 W (A Minor) v Dolbey (1989) 88 Cr App R 1; R v Grimshaw [1984] CLR 108: R v Farrell [1989] 
CLR 376; R v Rainbird [1989] CLR 505; and R v Morrison (1989) 89 Cr App R 17. 

33 [1968] 1 QB 421, at 426. 

34 The other arguments are convincingly rebutted by Ashworth, Principles of Criminal Law (1991), at 
158—159. 
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test. One such is that Caldwell creates a manifest injustice by leading to the conviction 
of those whose failure to perceive risk is caused by an incapacity because of age 
or mental disability, rather than the omission to exercise existing faculties.* It also 
creates the anomalous lacuna of failing to cover the situation of the arguably equally 
blameworthy individual who gives thought to the existence of a risk but concludes 
incorrectly that he has eliminated it.” There is also some doubt as to whether the 
risk must be ‘obvious’ or ‘obvious and serious,’ with Lawrence favouring the latter 
course. These problems are not insuperable and the definition could be modified 
to take account of them. 

Perhaps a stronger argument against the application of a normative foresight test 
is that, in relation to defences to assault charges based upon the defendant’s claim 
that he was acting in self-defence or in order to prevent crime, it has been decided 
in a number of cases that it is the defendant’s actual belief that is relevant and that 
this does not have to be reasonable.” This may suggest that there is no room for 
a test based upon normative foresight. However, this conclusion is not inevitable. 
It can equally be argued that the normative foresight test and the Kimber/Williams 
line of cases are about different things. The normative foresight test relates to the 
perception of risk with reference to a specific consequence, whether that be harm 
to an individual, damage to property or something else. The Kimber/Williams cases, 
on the other hand, are about the defendant’s awareness of the circumstances in which 
a particular course of action takes place.** These issues are plainly discrete. 
Moreover, the application of different tests for these elements already occurs in 
the context of criminal damage where foresight of the consequence of the damage 
or destruction of property is judged by normative, Caldwell recklessness, whilst 
the defendant’s belief in justificatory circumstances is settled at the wholly ‘subjective’ 
level of the accused’s actual belief.” 

Principle would thus suggest a strong case for the adoption of a version of the 
normative foresight test and its application to all offences that may be committed 
maliciously or recklessly in relation to the consequences of one’s actions.” Even 
if this course is rejected, it is reasonable to expect that the arguments will at least 
be rehearsed in a case of this importance. Unfortunately, Lord Ackner eschewed 
principle in favour of a reiteration of the orthodox reasoning on this point. It was 
held that the House of Lords in Caldwell had steered a careful path around existing 
authority and had accepted 


that Cunningham (subject to the Mowatt gloss to which no reference was made) correctly 
states the law in relation to the Offences Against the Person Act 1861, because the word 
‘maliciously’ in that statute was a term of legal art which imported into the concept of 


35 Elliott v C (1983) 77 Cr App R 103 (a mentally subnormal 14-year-old). The defendant in R v Stephenson 
[1979] QB 695 (a schizophrenic) would presumably be convicted today. 

36 Compare Chief Constable of Avon and Somerset v Shimmen (1987) 84 Cr App R7 and R v Reid (1990) 
91 Cr App R 263. 


37 Rv Kimber (1983) 77 Cr App R 225; R v Gladstone Williams (1984) 78 Cr App R 276; Beckford 
v R [1988] AC 130; R v Asbury [1986] CLR 258; and see Ashworth and Campbell, ‘Recklessness 
in Assault — and in General?’ [1991] 107 LOR 187. 

38 This distinction between consequence and circumstance found judicial favour in the context of rape 
in R v Satnam S and Kewal S (see n 31 above). 

39 s 5 of the Criminal Damage Act 1971. Indeed, this juxtaposition of ‘subjective’ and ‘objective’ elements 
already occurs in the Offences Against the Person Act, since the threshold question of the justifiability 
of the risk-taking is always determined objectively whilst foresight of the level of risk is governed 
by the ‘subjective’ Cunningham test. 

40 The difference in terminology between ‘maliciously’ and ‘recklessly’ is explicable on historical grounds 
and does not affect the manner in which the words should be interpreted. 
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recklessness a special restricted meaning, thus distinguishing it from ‘reckless’ or ‘recklessly’ 
in a modern ‘revising’ statute.*! 


As a result, the situation remains, in defiance of logic, that a broader definition 
of recklessness applies to crimes at once more serious (manslaughter) and less serious 
(criminal damage) than non-fatal offences against the person. It is also a cause for 
regret that the House neither eradicated the plethora of tests that has led to so much 
confusion in the past nor eliminated some of the problems of under- and over- 
inclusiveness created by the Caldwell definition in its present form. What is 
lamentable, however, is that later in his speech Lord Ackner adulterates the subjective 
test to which he is committed by using exactly the form of words from Mowatt that 
has brought so many trial judges in the past, including the judge in Parmenter, into 
conflict with the appellate courts when he states that, with reference to section 20, 
‘it is enough that he [the accused] should have foreseen ... some physical harm’ 
(emphasis added). “ 


4 The Referential Point of Fault for Section 20 


The principle of correspondence has already been enunciated and justified* and, 
were it applied to section 20, the prosecution would have to prove that the defendant 
foresaw (or ought to have foreseen) the risk of a wound or grievous bodily harm 
occurring as a result of his actions. A further argument against constructive liability 
is that if foresight of some harm is selected as the referential point of fault for 
section 20, the distinction between section 20 and the undoubtedly less serious offence 
under section 47 is blurred, since the referential point for both would then be the 
same. If the court then attempts to restore proportionality by lowering the referential 
point for the section 47 offence, the whole area is distorted. 

Further, if foresight of some harm is to be sufficient, why not allow an aware- 
ness of the risk of creating fear in the victim to be enough? This option has its 
supporters“ and, although it has been rejected by the Divisional Court and Court 
of Appeal, in neither case was any valid argument of principle advanced for its 
dismissal.“ The point is that once one departs from the principle of correspon- 
dence, there exists no satisfactory alternative means of establishing the referential 
point of fault. 

However, the argument based upon the principle of correspondence was rejected 
by Lord Ackner, who stated that: 


Such a general principle runs contrary to the decision in Roberts’ case ... which I have 
already stated to be, in my opinion, correct. ... There is no such hard and fast principle. 
To take but two examples, the actus reus of murder is the killing of the victim, but foresight 
of grievous bodily harm is sufficient and, indeed, such bodily harm need not be such as to 





41 [1992] 1 AC 699, at 751C-D; [1991] 3 WLR 914, at 938F. 

42 ibid at 752G and 939H. 

43 See ns 16 to 23 above and accompanying text. l 

44 See D.W. Elliott, ‘Frightening a Person into Injuring Himself [1974] CLR 13, referring to the cases 
of Ward (1872) LR 1 CCR 351; R v Martin (1881) 8 QBD 54; Beech (1912) 7 Cr App R 197; although 
probably only Martin is authority for the propositions there sought to be advanced. 

45 See Flack v Hunt [1980] CLR 44 and R v Sullivan [1981] CLR 46, respectively. The only argument 
put forward was in the Sullivan case and was based upon s 8 of the Criminal Justice Act 1967. As 
Professor Smith points out in his commentary on the decision, s 8 is irrelevant to deciding what the 
referential point should be and relates only to how this may be proved. 
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be dangerous to life. Again, in the case of manslaughter, death is frequently the unforeseen 
consequence of the violence used.*® 


But this cannot be good enough. To point out anomalies in the criminal law is a 
useful part of the judicial function, but to use them to perpetuate further encroachments 
on a sound and generally respected principle is unacceptable.*’ 

The only additional argument raised by Lord Ackner was that to limit section 20 
‘to cases where the accused does not desire but does foresee wounding or grievous 
bodily harm’ would create an offence of ‘very limited scope.” This would amount 
to an objection of substance if a lacuna in criminal liability would thereby be created. 
This is plainly not the case, since there is almost no conceivable factual scenario 
that would previously have fallen within section 20 which would not now fall under 
section 47 where the same maximum penalty is available.” 

These arguments of principle appear compelling, but was the House of Lords 
constrained by authority to decide the issue in the manner in which it did? The answer 
must be in the negative since the relevant jurisprudence was neither binding nor 
strongly persuasive. The principal case on the subject is that of Mowatt in which 
Diplock LJ defined the mens rea required for section 20 in the following manner: 


It is quite unnecessary that the accused should have foreseen that his unlawful act might cause 
physical harm of the gravity described in the section, ie a wound or serious physical injury. 
It is enough that he should have foreseen that some physical harm to some person, albeit 
of a minor character, might result. 


The case is, at best, a curate’s egg. The frequent judicial qualifications of this 
Statement in relation to the use of the phrase ‘should have foreseen’ have already 
been noted,°! and it has been observed that other parts of the judgment have 
effectively been overruled by statute.’ Moreover, this judgment, in common with 
that in Roberts, appears to have been delivered ex tempore and after no more than 
a day’s argument. The only authority which appears in the text is the already 
mentioned quotation from Kenny, whose reference to ‘the particular kind of harm’ 
is interpreted by Diplock LJ to mean merely some physical harm and not harm of 
the gravity set out in section 20. This interpretation, although followed by Lord 
Lane CJ in Sullivan® and by Lord Ackner in the present case, is dubious. Plainly 
the phrase does admit of the meaning here attached to it, but the authority on which 
Kenny seems to have based his statement (R v Welch**) was one in which the 
referential point of fault (for the now repealed offence contrary to section 40 of 
the Malicious Damage Act 1861) accorded exactly with the terms of the actus reus. 
As a result, it is at least questionable that Kenny was just seeking to distinguish 





46 [1992] 1 AC 699, at 752A-C; [1991] 3 WLR 914, at 939D-E, 

47 If the previous argument (see ns 16 to 23 above and accompanying text) is accepted, Roberts is 
incorrectly decided. The examples of murder and manslaughter may be justified by the special value 
that the criminal law attaches to human life (see, for example, the speeches of the House of Lords 
in R v Howe [1987] AC 417); although it is noticeable that the anomaly in relation to murder would 
not survive enactment of the Draft Code (see Clause 54). 

48 [1992] 1 AC 699, at 752D; [1991] 3 WLR 914, at 939G. 

49 The only exception to this (which was in any event judge-made by the decision in Wilson) is where 
the defendant could have inflicted grievous bodily harm without committing an assault, but Lord Ackner 
himself described such examples as ‘somewhat far-fetched’ at 740A and 928A of the present case. 

50 [1968] 1 QB 421, at 426. 

51 See n 32 above. 

52 The section of the judgment at 426E to 427E cannot stand with s 8 of the Criminal Justice Act 1967. 
See Smith [1984] CLR 108—9. 

53 See n 45 above. 

54 LR I QBD 23. 
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physical harm from property damage by referring to the particular kind of harm: 
he might equally have been referring to harm of the same degree of seriousness 
as that set out in the actus reus. Moreover, although Mowatt has been followed 
in a handful of cases,” the Court of Appeal in Parmenter plainly disapproved of 
the decision, commenting that ‘we do not disguise our opinion that the law so stated 
will in marginal cases be as unworkable in practice as it is objectionable in 
theory.’* Thus, the House of Lords has again been diverted by a questionable line 
of authority from addressing itself to the fundamental issues, a proper consideration 
of which could have led to only one conclusion: that the referential point of fault 
for section 20 should be foresight of a wound or grievous bodily harm. 


Conclusion 


There is thus some justification for regarding the result of these appeals as a 
disappointment. The decision is perhaps all the more discouraging coming as it does 
at a time when the House of Lords has revealed itself to be prepared to remove 
anachronisms and illogicalities from other areas of the criminal law.*’ Indeed, the 
case may be perceived as a conclusive demonstration of the common law’s inability 
to put its own house in order in relation to offences against the person. Perhaps 
herein lies its one potential benefit, since the arguments for the intervention of 
Parliament have now been rendered all the more compelling. 


R v Savage, DPP v Parmenter and the Law of Assault 


Berni Bell and Kate Harrison* 


The result of the important appeals in R v Savage and DPP v Parmenter’ is that 
both defendants stand convicted of offences under section 47 of the Offences Against 
the Person Act 1861 (assault occasioning actual bodily harm). The purpose of this 
note is to concentrate on the implications of the judgment specifically for the law 
of assault. 

Both Savage and Parmenter were originally charged, tried and convicted under 
section 20 of the 1861 Act. Section 20 creates two offences, one of maliciously 
wounding and the other of maliciously inflicting grievous bodily harm.? Savage 
was convicted of the former and Parmenter on four counts of the latter offence. 
Savage had been charged following an argument in a pub. She had thrown the contents 


55 Flack v Hunt; Sullivan (see n 45 above); and R v Grimshaw (see n 32 above). In R v Jones (1986) 
83 Cr App R 375, McCowan J expressed the tentative view that he would be reluctant to depart from it. 

56 per Mustill LJ, at 712E and 417D. The Court of Appeal in Savage stated that, despite the doubts 
that have been expressed about the case, they were bound to follow Mowatt. 

57 Rv R[1992} 1 AC 599; [1991] 3 WLR 767. 


*Bristol Polytechnic. 


1 [1991] 3 WLR 914. 

2 The fact that s 20 creates two separate offences was not addressed in the judgment. The certified question 
asked only whether a verdict of assault occasioning actual bodily harm was a permissible alternative 
verdict on a count alleging unlawful wounding. 
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of her beer glass over Miss Beal — an assault which she later admitted. Somehow 
the glass broke and injured Beal. Savage was charged with malicious wounding 
which she denied. The recorder’s direction to the jury allowed a conviction if it 
concluded that ‘while deliberately throwing the beer over Miss Beal, the glass had 
accidentally slipped from her [Savage’s] grasp and it, or a piece of it, had struck 
Miss Beal’s wrist.’ Parmenter was charged after causing injuries to his baby son 
which he did not deny were caused by his handling of the child. His defence was 
that he, being unaccustomed to small babies, had not realised that his handling was 
rough and inappropriate for an infant. In each case, differently constituted Courts 
of Appeal allowed the appeals against conviction. In Savage, a section 47 conviction 
was substituted but in Parmenter none was. The House of Lords upheld the Court 
of Appeal’s decision in Savage and itself substituted four convictions under section 47 
in the case of Parmenter. 

In order for an appeal court to substitute one conviction for another, not only 
must the other substituted offence amount to or include the original one in accordance 
with section 6(3) of the Criminal Law Act 1967, but also it must appear: 


that the jury must have been satisfied of facts which proved [the defendant] guilty of the 
other offence.’ 


It follows that the House of Lords considered that the jury must have been satisfied 
of facts which proved both defendants guilty of assault under section 47. However, 
it is not clear why the facts prove an assault by either defendant. It is clear that 
harm did occur to the victims in each case, but liability under section 47 requires 
that that harm be caused by an assault. The certified questions did not expressly 
ask the question ‘what is an assault?’ but it is implicit in whether a section 47 assault 
is included in a charge of wounding and fundamental to the decision to convict the 
defendants. 

‘Assault’ at common law meant an act (or perhaps words) which intentionally 
or recklessly caused another to apprehend immediate unlawful impact. ‘Battery’ 
was intentionally or recklessly causing unlawful impact to another, but the terms 
‘assault’ and ‘common assault’ were thought to cover both assault and battery. The 
meaning of ‘assault’ in section 47 has never been established. However, the Divisional 
Court, only days before the hearing of the appeals in Savage and Parmenter, closely 
examined the meaning of ‘assault’ when contained in a statute. In DPP v Little,* 
it decided that section 39 of the Criminal Justice Act 1988, which provides that 
‘common assault and battery shall be summary offences,’ deals with two offences, 
one of assault and the other of battery. An allegation that the defendant did ‘assault 
and batter’ was, in respect of one event, bad for duplicity. The word ‘assault’ must, 
it was said: 


by virtue of the contrast with ‘batter’ be taken as used in its pure sense of putting in fear 
of force.” 


It was also said, obiter, that in section 47 


[Parliament employed] ‘assault’ as including the use of force, for without force it would only 
be in a most unusual case that an assault could occasion actual bodily harm.°® 





Criminal Appeal Act 1968, s 3(1). 

Times Law Reports, 18 July 1991. Judgment was given on 27 June, before Parmenter and Savage 
were heard. See now DPP v Taylor and DPP v Little [1992] 1 All ER 299. 

[1992] 1 All ER 299, 305 (per Mann LJ). 

ibid at p 303. 
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This is almost certainly the case, but the House of Lords in Savage and Parmenter 
did not consider the question. It has important implications. Are there two distinct 
offences under section 47 — assault occasioning actual bodily harm and battery 
occasioning actual bodily harm? Is an indictment which allows a jury to convict 
of either or both bad for duplicity?’ And does a charge of wounding or one of 
inflicting grievous bodily harm include an allegation of assault, of battery, or of 
either or both? 

Turning to the question of the mens rea for assault, although the House of Lords 
has held that the mens rea for section 47 assault is the same as for common assault, 
there is no consideration of the mens rea for common assault. It is referred to in 
the judgment in ways that are confusing. Lord Ackner stated that: 


It is common ground that the mental element of assault is an intention to cause the victim 
to apprehend immediate and unlawful violence or recklessness whether such apprehension 
be caused.® 


However, he had earlier referred with approval to the Court of Appeal’s conclusion 
in Parmenter that: 


Where the defendant neither intends nor adverts to the possibility that there will be any physical 
contact at all, then the offence under section 47 would not be made out. That is because 
there would have been no assault, let alone an assault occasioning actual bodily harm.? 


This clearly indicates that the mens rea for battery must be proved for liability under 
section 47. 

Surprisingly, there is no express consideration of whether ‘recklessness’ in assault 
or battery bears the Cunningham or Caldwell definition, although Venna"? is 
approved.'! Moreover, mens rea in relation to the unlawfulness of the force used 
is mentioned only in relation to pure assault and not in relation to battery. It is simply 
not examined. Yet, the Court of Appeal in Gladstone Williams? allowed an appeal 
against conviction under section 47 because the defendant honestly believed that 
he was acting in self-defence. Lord Lane stated: 


The mental element necessary to constitute guilt is the intent to apply unlawful force to the 
victim. We do not believe that the mental element can be substantiated by simply showing 
an intention to apply force and no more.!? 


Whether the prosecution must prove intention or recklessness in relation to the 
unlawfulness of the inflicted fear or force is clearly important in establishing an 
assault and therefore a conviction under section 47. It is particularly relevant in 
the case of Parmenter. It is lawful for a father to handle his child without harming 
it. If Parmenter did not realise that his handling could harm his baby son, then he 
thought his handling was lawful. There was no intent to apply unlawful force. The 
conclusion to be drawn from Parmenter’s conviction is that no intent to apply unlawful 
force need be proved and that every novice parent who unintentionally harms their 
child risks conviction of assault under section 47. 

In the case of Savage, the only assault which the jury must have found proved" 


7 See commentary by Professor J.C. Smith in [1991] CLR 901. 
8 [1991] 3 WLR 914, 928F. 

9 ibid at p 924D (our emphasis). 

10 [1976] QB 421. 

11 See (1990) 53 MLR 518. 

12 (1983) 78 Cr App Rep 276. 

13 ibid at p 280. 

14 Indeed it was admitted. 
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was the intentional application of force to Miss Beal, ie soaking her with beer. It 
is not clear that the jury found that that assault caused the actual bodily harm, the 
cut to the wrist. The verdict admits the possibility that the harm was caused by 
the accidental dropping of the glass. Is the House of Lords saying that such an accident 
can amount to an assault? 

Because the judgment in Parmenter and Savage fails to spell out the ingredients 
of assault, the conclusion that section 47 is included in section 20 is objectionable 
in principle. The principle is that a defendant should be given adequate advance 
notice of the prosecution’s case. In contrast to the judgment in Wilson," no 
acknowledgement in these appeals is made of the fact that, were the prosecution’s 
case properly prepared and alternative counts added and particularised at committal, 
there would be no need to rely on section 6(3) of the Criminal Law Act 1967 to 
secure a conviction. The danger in enlarging the scope of that section is that it 
encourages bad prosecution practice and is unfair to the defendant. Far from 
acknowledging that danger, Lord Ackner seems to think that the burden of clarifying 
any allegations may properly be left to the defence: 


Clearly, if an accused considers that he is entitled to further particulars of the offence with 
which he is charged, he can seek those from the prosecution and, if unreasonably refused, 
he can obtain an order from the court. !® 


This makes it appear that it is up to the defendant to find out if the particulars of 
an offence with which he or she is charged include an offence with which he or 
she is not charged. Whether to leave the allegations unclear or whether to risk 
improving the chance of a conviction on an alternative count will present a dilemma 
for defence lawyers. 

Finally, there is no discussion in these appeals of appropriate sentence. The outcome 
for Parmenter was a prison sentence of five years, for Savage community service. 
These are harsh punishments for defendants who may not have foreseen that they 
would cause harm. The outcome for the law of assault is more confusion and 
inconsistency." The recent proposal for Parliament to reform the law is therefore 
to be welcomed.!8 


I I Im M Imm mMm 


15 [1984] 1 AC 242. 

16 [1991] 3 WLR 914, at p 925. 

17 Which has been added to: see Brown [1992], The Independent, 20 February. 

18 The Law Commission Consultation Paper No 122, Legislating the Criminal Code: Offences Against 
the Person and General Principles. 
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Mark Lunney* 


The recent decision of the Court of Appeal in Equity & Law Loans v Prestidge' 
has yet again demonstrated the precarious position of the unmarried partner who 
relies on the goodwill and honesty of his or her companion. 

Here, the first and second defendants had been living together. In 1987, they 
decided to purchase ‘Fairview,’ a house at Pendeen in Penzance. It is not stated 
whether the title was registered or unregistered but, from the authorities used to 
support the decision, it seems the land was unregistered.? The house was financed 
by a contribution of just under £10,000 by the woman, the second defendant, with 
the balance of approximately £30,000 provided by a loan from the Britannia Building 
Society. The loan was secured by a charge by way of a legal mortgage in favour 
of the Society. The second defendant’s contribution had come from the sale of a 
property in Coventry. However, because she was a judgment debtor in the county 
court, the legal title to the property was only transferred into the name of her male 
partner, the first defendant. This was to avoid any risk that the building society 
would refuse to make the loan if it was discovered she was jointly interested in 
the transaction. It was clear, and it was not disputed in the case, that on these facts 
the first defendant held his entire legal interest in the property on trust for the second 
defendant. 

Inside twelve months, however, the first defendant began negotiations with the 
plaintiffs for a new mortgage over the premises. The plaintiffs made enquiries to 
establish if anyone else was in occupation of the premises and were told that the 
second defendant was also residing there; the first defendant, however, suggested 
in his replies that the other occupier would consent to the new mortgage. No consent 
was ever obtained. In due course, the plaintiffs advanced just over £42,000, part 
of which was used to release the charge to the Britannia Building Society, whilst 
the remainder was pocketed by the first defendant. This advance was secured by 
a charge by way of a legal mortgage in favour of the plaintiffs. The second defendant 
had no knowledge of this new mortgage. Subsequently, the relationship broke down 
and the first defendant moved out and stopped paying the mortgage repayments. 
The plaintiffs sought to.recover possession of the premises as against the second 
defendant. 

The judgment in the Court of Appeal was delivered by Mustill LJ. In his view, 
the only question to be decided was whether the principle in Bristol and West Building 
Society v Henning? could be extended to these facts. In Henning, the facts were 
similar but there had been no release and remortgage of the premises; rather, it 
was a question of whether the interest of the original.mortgagee took priority over 
the beneficial interest of Mrs Henning.‘ In Henning, it was held that it did, as Mrs 
Henning’s interest was founded on the imputed, not the actual, intention of the parties 
and such intention was that her interest should have been subordinated to that of 


*Lecturer in Law, King’s College London. 


1 [1992] 1 WLR 137. 

2 The main authority used is Bristol and West Building Society v Henning [1985] 1 WLR 778 which 
dealt with unregistered land. In any case, the same principles would apply to registered land — 
Paddington Building Society v Mendelsohn (1985) 50 P & CR 244. 

3 [1985] 1 WLR 778. 

4 Although the parties in Henning were not married, the court referred to the female defendant as ‘Mrs 
Henning.’ 
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the building society.> If this is a correct use of imputed intention,® this conclusion 
was probably correct; any other form of intention imputed to the Hennings by the 
court as a result of their conduct would have led to the view that they were trying 
fraudulently to deceive the building society by attempting to give Mrs Henning an 
unencumbered interest. In any event, the decision in Abbey National Building Society 
v Cann’ would prevent any other result from being reached today, as Mrs 
Henning’s interest would never have arisen but for the mortgage. For Mustill LJ 
in Prestidge, the question ‘What is the imputed common intention?’ led to the 
inevitable answer that the plaintiffs’ interest must take priority to the extent of the 
amount of the first mortgage.’ If the question of a new mortgage on no less 
favourable terms had arisen, the intention must have been that such new mortgage 
would have priority over the second defendant’s interest. As Mustill LJ put it, ‘If 
it is just to enforce the first mortgage, it must inevitably be just to enforce the second 
by virtue of an imputed consent which applied to the creation of both.’? 

Some may query, however, whether it is inevitably just to enforce a second 
mortgage of which the second defendant knew nothing. The imputed consent is said 
to arise from the background of consent to the first mortgage, which must in common 
sense apply to a replacement mortgage, irrespective of knowledge. This is an 
extension of Henning to the benefit of lending institutions. Yet in Prestidge, there 
appears to have been no evidence of whether the second mortgage was in fact more 
favourable, or at least as favourable as the original mortgage. It is seemingly assumed 
that the two mortgages would be as favourable as each other as long as the second 
mortgage was limited to the amount secured by the first mortgage. Is this really 
a proper way to decide whether a subsequent mortgage is more or less favourable 
to a borrower? Assuming the amount secured is the same, will a lower interest rate 
in one mortgage be more favourable than a mortgage which has a slightly higher 
interest rate but allows the borrower to repay the loan early on less onerous conditions 
than the first mortgage? What of a mortgage that charges other personal property 
of the mortgagor? And what of fixed interest against floating interest rate mortgages? 
How is the ‘no less favourable’ test to be applied? If it is to be applied objectively 
(which is presumably the idea), it is not open to an individual mortgagor to give 
evidence that a particular consideration was of vital importance to him; rather, the 
court will decide what should have been satisfactory to him. With respect, the 
judgment in Prestidge does not give sufficient weight to the difference between an 
assignment of a mortgage and a release and remortgage; in an assignment, the content 
of the mortgage will remain the same (subject usually to a separate deed of covenant 
by the mortgagor in favour of the assignee to abide by the clauses of the mortgage 
that do not run with the land), whilst a remortgage is usually in different terms 
from the original security. To suggest that consent, even an imputed consent, to 
one mortgage necessarily implies consent to a new mortgage on terms which the 
court considers no less favourable, is to give judicial cognisance to the view that 





5 A similar result was reached in Paddington Building Society v Mendelsohn (1985) 50 P & CR 244. 

6 Forcriticism of this use of imputed intention where there is no actual intention, see Thompson, ‘Relief 
for First Mortgagees?’ (1986) 49 MLR 245. 

7 [1991] 1 AC 56. 

8 Prestidge, at 143. This is more favourable than Abbey National v Cann where the mortgagee’s priority 
extended to the whole amount of the mortgage rather than to the amount necessary for the creation 
of the interest. 

9 ibid at 144. 

10 ibid. It could also be argued that the lack of knowledge would have no effect on priority if the case 
was decided on Abbey National v Cann principles, as the interest she was seeking to protect would 
never have arisen but for a mortgage, whether it was the plaintiffs’ or some other mortgage. 
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the layperson cannot, and does not, care about the form of security over his or her 
property. By considering no evidence of what was or was not satisfactory to the 
second defendant and by not considering the differences between the two securities, 
the Court of Appeal goes close to making the question of the imputed consent to 
the second mortgage one of law rather than one of inference from the conduct of 
the parties. 

Any notion that the occupation of the second defendant was important in deter- 
mining the question of priority is also rejected. The plaintiffs’ knowledge of the 
circumstances of her occupation was held to be irrelevant, as the priority derived 
not from the new mortgage but from the implied consent to the priority of the first 
mortgage.” Any other result would mean that a release and remortgage by the 
mortgagor, even in good faith, would result in a windfall gain for people in the 
position of the second defendant as the encumbrance would be removed." It is 
suggested that this would not necessarily follow; the imputed consent on facts similar 
to Prestidge should extend to a first mortgage and may extend to a second mortgage. 
This will depend upon the facts of each case. Relevant facts to be considered could 
include the terms of the original mortgage and the replacement mortgage, the 
existence of an agreement or understanding between the parties that any change 
to the existing mortgage arrangements was to be mutually acceptable, or the expressly 
stated desire of one of the parties for the mortgage to be with a particular lending 
institution. These issues may or may not have been important in Prestidge; there 
is no consideration of them. 

Assuming, however, that the priority must arise from the consent to the first 
mortgage, what is the nature of the priority that is given to the plaintiffs? The interest 
of the plaintiffs was that of new mortgagees, not assignees, of the original security. 
The plaintiffs cannot be said to have taken their priority through any legal transfer 
of rights from the first to the second mortgagees; rather, their priority arises seemingly 
from some form of subrogation. Subrogation is a doctrine under which one person 
is entitled to stand in the shoes of another in respect of certain legal or equitable 
rights.'? To what extent does this definition describe what happened in Prestidge? 
The priority derived from the first mortgage, but the rights sought to be exercised 
by the plaintiffs arose from their own mortgage. If the priority is to arise through 
subrogation, then the rights exercised by the plaintiffs should have arisen under 
the first mortgage. As the plaintiffs were allowed to exercise rights under the second 
mortgage, does this mean that subrogated mortgagees can choose which parts of 
the first mortgage they will use and which they will not? One can imagine second 
mortgagees using the priority of a first mortgage but relying on the more favourable 
enforcement provisions of their own later mortgage. What if the first mortgage is 
enforceable only by court order for failing to comply with some statutory require- 
ment?! Can it be that a release and remortgage allows second mortgagees to 
enforce their own mortgage in accordance with its terms whilst using the priority 
of a first mortgage which could only be enforced against the borrower subject to 
statutory restrictions? If this is some kind of subrogation, it is in a form not previously 
recognised by the law. 

If the priority of the plaintiffs’ mortgage did not derive from the first mortgage, 
would the second defendant’s situation have been any better or would the plaintiffs’ 
mortgage still have prevailed? If the second defendant had an interest in the property, 


11 Prestidge, at 143. 
12 Hanbury and Maudsley, Modern Equity (13th ed) p 642. 
13 For example, a regulated agreement under the Consumer Credit Act 1974, s 127. 
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then the plaintiffs had either actual or constructive notice of that interest and the 
second mortgage could only have taken effect subject to this interest. The position 
would be similar for registered title, as it is likely that the second defendant’s interest 
would be overriding (given that the second defendant was in actual occupation) and 
subject to the protection of section 70(1)(g) of the Land Registration Act 1925." 
It would take priority, therefore, over the plaintiffs’ mortgage. Could the reasoning 
of Abbey National v Cann apply to the second mortgage, so that it could be argued 
that the second defendant’s interest could not have arisen but for the plaintiffs’ 
mortgage? Arguably, Abbey National v Cann could be distinguished because the 
interest of the second defendant would have existed for a time (the period in which 
the first mortgage was in place) without being subject to the mortgage to the 
plaintiffs.'* The legal interest of the first defendant was held beneficially on behalf 
of the second defendant by the operation of a presumed purchase money resulting 
trust, presumed because in the absence of evidence to the contrary the provider 
of the purchase money or part of it is presumed to take a beneficial interest in the 
property. A beneficial interest under this kind of trust arises as soon as the purchase 
money is provided.'* In Prestidge, the second defendant provided £10,000 towards 
the purchase money and there was no evidence to rebut the presumption. Accordingly, 
the second defendant had an interest which could and did exist independently of 
the plaintiffs’ mortgage. If Abbey National v Cann can be distinguished as above, 
there is no doubt that the interest was in existence at the time of the creation of 
the second mortgage,” and that the plaintiffs had actual or constructive notice of 
that interest. It was at least open to the court to find that the interest of the second 
defendant had priority over the plaintiffs’ mortgage. 

Could proprietary estoppel have been used to protect the second defendant’s 
interest? The trend in modern cases has been to base the grant of relief in proprietary 
estoppel cases on unconscionable behaviour.'* For conduct to be unconscionable, 
it is necessary for the party seeking relief to have suffered some detriment as a result 
of the conduct. Arguably, the conduct of the plaintiffs was unconscionable — they 
knew the second defendant was in occupation and chose to make no enquiries. The 
problem lies in showing how the second defendant had suffered any detriment from 
the conduct, because it could not sensibly be said that there had been any reliance 
on the conduct of the plaintiffs when the second defendant had no knowledge of 
the second mortgage. But what of a situation where the woman knew of the second 
mortgage and had made it clear that she did not consent? If the second mortgagee, 
knowing of the fact of occupation, proceeded with the mortgage without making 
any further enquiries, it might be argued that the assumed state of affairs created 
by the conduct of the second mortgagee was that the interest of the woman would 
have priority, and that the woman had acted to her detriment by failing to take any 
steps to protect her interest. Accordingly, any subsequent denial of the correctness 
of this state of affairs would be unconscionable, and may be sufficient to create 
an equity in favour of the woman preventing the second mortgagee from enforcing 


14 See Williams & Glyn’s Bank Ltd v Boland and Others [1981] AC 487. 

15 Abbey National v Cann could be limited to situations where the equitable interest only arose through 
the existence of the specific mortgage which was used to acquire that interest. 

16 Hayton and Marshall, Cases and Commentary on the Law of Trusts (9th ed) p 430. 

17 It has been suggested that where a constructive trust is imposed, the beneficial interest under that 
trust is not created until the court order declaring the trust — Hayton and Marshall, supra. This may 
create priority problems for an occupier, claiming an interest in property under a constructive trust, 
in a dispute with a mortgagee whose mortgage is taken out prior to any court order relating to the 
trust but after the circumstances giving rise to the trust have occurred. 

18 Taylors Fashions Ltd v Liverpool Victoria Trustees Co Ltd [1982] QB 133. 
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its mortgage in priority to the woman’s interest. However, such an argument would 
also fail because, according to Mustill LJ, the equity in favour of the woman that 
might have been created by the second mortgagee’s conduct was of a special kind 
that was subject to the interests of any subsequent mortgagees whose finance was 
intended to bring the purchase into being.” The danger with this analysis is that 
it allows second mortgagees to behave unconscionably without the possibility of 
an effective sanction against that behaviour. What if a second mortgagee, who is 
fully aware that the woman does not consent to the second mortgage, chooses to 
make no enquiries but tells the woman that it is aware of her occupation? The woman 
could reasonably assume that it is recognising her interest. However, the inference 
from Prestidge is that the conduct of the second mortgagee is irrelevant.” Its 
interest will prevail as against the woman. Why the conduct of the mortgagee should 
have become so much less important in the twelve years between Williams & Glyn’s 
Bank v Boland?! and today is, unfortunately, not explained. 

It might have been hoped that the attitude of the courts towards people in the 
position of the second defendant would be to give them as much protection as possible. 
It might also have been thought that, regardless of whether the decision is justified 
as an extension of Henning or an application of Abbey National v Cann, some 
explanation of what the court is trying to achieve by reaching this result would appear 
in the judgment.” The lending institutions should be better equipped to deal with 
the loss, and one wonders whether any mortgagee protection insurance was suggested 
or taken out in this case. However, a resort to policy is not the only ground on which 
a decision in favour of the second defendant could have been justified. The court 
could have reached such a result on the authorities. Either Abbey National v Cann 
or Henning had to be extended to cover the facts of Prestidge, and there were arguable 
reasons why neither should have been. From an analysis of authority, it was open 
to the court to adopt a view of the effect of the release and remortgage which would 
have allowed the second defendant’s interest to take priority. The conduct of the 
plaintiff here was certainly less meritorious than that of the building society in Henning 
and an arguably ‘fair’ result, given the relative position of the parties, would have 
been to allow the second defendant to remain in possession. Where such a result 
can be justified by policy and is not inconsistent with authority, surely that points 
to the right answer. 


19 Prestidge, at 145. 

20 Compare to Kingsnorth Finance Co Ltd v Tizard [1986] 1 WLR 783 — if the mortgagee ought reasonably 
to have made further enquiries about occupation and these would have revealed that a person was 
in fact an occupier, the mortgagee is fixed with knowledge of that occupation. 

21 [1981] AC 487, where Lord Wilberforce suggested that the effect of s 70(1)(g) was to require the 
mortgagee to engage in a more careful enquiry as to the fact of occupation and, if necessary, as to 
the rights of occupiers. . 

22 For another view of the need for an explanation of judicial policy in this area, see Gardner, ‘A Woman’s 
Work ...” (1991) 54 MLR 126. 
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Recognition of Governments 
Colin Warbrick* 


In April 1980, the Foreign Secretary told the House of Lords of a fundamental change 
in British recognition policy. While the Government would continue to recognise 
States ‘in accordance with common international doctrine’, it would henceforth ‘no 
longer accord recognition to Governments’. Instead: 


In future cases where a new regime comes to power unconstitutionally, our attitude on the 
question whether it qualifies to be treated as a Government will be left to be inferred from 
the nature of the dealings, if any, which we have with it, and in particular on whether we 
are dealing with it on a normal Government to Government basis. 


Among the factors that would influence the quality of the relations with the new 
authority would be the British Government’s assessment of: 


Whether they are able of themselves to exercise effective control of the territory of the State 
concerned and seem likely to do so.! 


The thrust of the statement was that effectiveness would generally be a necessary 
precondition for governmental status, but it would not necessarily be a guarantee 
of ‘normal Government to Government’ relations. 

In British practice, recognition and the establishment of intergovernmental relations 
are primarily exercised in an international context. However, recognition and, now 
we must say, intergovernmental relations, do have domestic implications. At common 
law, the right of a State or Government to sue or to claim immunity in the English 
courts depended upon its being recognised by the British government. Also, the 
willingness of the courts to take notice of the acts and decrees of a foreign authority 
depended upon its being recognised by the British government.? Whether an 
authority was recognised by the government was to be conclusively determined by 
an executive certificate presented to the court by the government.’ 

The domestic implications of the new policy were not easy to discern. Whether 
the courts would look for ‘implied recognition’ from the British government’s 
conduct, whether they would switch their attention from formal status to effectiveness, 
and what, in either case were the evidential consequences, would become apparent 
only in practice. In fact, the practice has been remarkably slow in accumulating. 
While there have been several occasions since 1980 on which the British government 
has found it necessary to reiterate its ‘we do not recognise governments’ policy 
in political contexts,* with the rather anomalous exception of Gur v Trust Bank of 
Africa, which concerned the status of Ciskei, the new policy has not been con- 
sidered by the courts. Part of the explanation for this is that occasions to do so will 
arise only after an unconstitutional seizure of power by a new authority within an 
existing State. There are no difficulties about constitutional succession of 





*Department of Law, University of Durham. 


1 HL Deb vol 408, cols 1121—1122, 28 April 1980 (Lord Carrington). 

2 D.W. Grieg, ‘The Carl Zeiss Case and the Position of an Unrecognised Government in English Law’ 
(1967) 87 Law Quarterly Review 96. Immunity is now governed by the State Immunity Act 1978, s 21(a). 

3 E. Wilmshurst, ‘Executive Certificates in Foreign Affairs: the United Kingdom’ (1986) 35 ICLQ 157. 

4 For example, Afghanistan (1981) UKMIL 52 B Yb IL 376—377; Lebanon (1988) UKMIL 59 
B Yb IL 436. 

5 [1986] 3 WLR 583. 
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governments, nor where the claim arises as part of a claim to be a new State when 
the British government will recognise (if appropriate) the government as part of 
the recognition of the new State. The problems arise where there is an unconstitu- 
tional usurpation of power or simply the disintegration of constitutional authority. 

This latter was the situation confronting the Commercial Court in Republic of 
Somalia v Woodhouse Drake & Carey (Suisse) SA.’ President Siad Barre of 
Somalia was overthrown and left the capital early in 1991, after mounting opposition 
to his harsh regime within the country became strong enough to compel his departure. 
Even among Africa’s internally unstable States, Somalia is a special case. It has 
its share of tribal rivalries but it is also a rare example of a State created out of 
the territories of more than one previous colonial authority and it has irredentist 
claims on the territories of some of its neighbours. Claims have been made for 
the expansion of Somalia’s territory and claims have been made for secession by 
parts of its present territory. When Siad Barre was ousted, some of these factional 
divisions resurfaced. A variety of groups claimed to be the government of the whole 
or of parts of Somalia. No group could assert effective control over the whole 
territory. The capital, Mogadishu, degenerated into a mere battleground for two 
of the contending groups. There have been various attempts to broker a peace in 
Somalia. In July 1991, a conference sponsored by outside States and factions produced 
an agreement on ‘The Organisation of the State.’ It named Ali Mahdi Mohammed 
as provisional president and he appointed one Qalib as prime minister. They headed 
an ‘Interim Government’ of Somalia but it had no constitutional legitimacy and it 
was never able to establish itself within the territory and operated from a base in 
Saudi Arabia.’ 

In January 1991, Somalia bought and paid for a cargo of rice to be delivered 
to Somalia and to be discharged at Mogadishu. The master refused to enter the port 
because of the fighting. A dispute about the disposition of the rice followed and 
the shipowners commenced proceedings against the defendant charterers in England 
in March 1991. The court ordered the cargo to be sold and the proceeds paid into 
court. Subsequently, the proceedings were about who was entitled to the money, 
a sum of $2m. The original bills of lading were held by a Madame Bihi, who was 
the ambassador of Somalia to the United Nations in Geneva. She had been appointed 
by the Barre government. Madame Bihi and Mahdi were mutually antagonistic. 
She maintained that there was no government of Somalia and, accordingly, there 
was no one to whom the money could be properly paid. He claimed to be the head 
of the government of Somalia and instructed the London solicitors, Crossman Block, 
to protect his government’s interest in the proceeds of the cargo. 

After procedural complications which need not detain us, hearings took place 
before Hobhouse J in which the Interim Government’s solicitors asked that the money 
be paid over to them. After he had decided that Madame Bihi had no standing in 
the action, the judge heard also from an amicus appointed by the Attorney-General. 
It was agreed that the money belonged to the Republic of Somalia and that it could 
be paid to the lawyers only if they were authorised to receive it by the government 
of Somalia. Hobhouse J said: 





6 The act of recognition will usually involve direct government-to-government relations, such as 
congratulations on independence, the establishment of diplomatic relations or, as was the case with 
the Baltic States, a visit by an FCO Minister to the new State; FCO Press Release, 10 September 1991. 

7 lam grateful to the Legal Adviser’s Department, FCO for a transcript of the judgment. Page references 

are to the transcript. 

M. Shaw, Title to Territory in Africa (1986) pp 197—201, 236—238. 

Judgment, pp 1—4. 
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The question therefore is whether the Interim Government is the Government of the Republic 
of Somalia. !° l 


What is comprehended by that ‘is’? Authorities can be governments because of their 
formal status or because of their effective governmental activities (and, once upon 
a time, they could have been governments because they had been recognised as 
governments). Formal status results from a constitutional source of authority. It 
may be divorced from the effective exercise of public power, as is the case with 
governments in exile. Usually, though, constitutionally lawful governments will 
be effective governments. Sometimes, constitutionally unlawful authorities will be 
effectively'' discharging the functions of government until such time as the usurper 
is defeated or a new constitutional order is established. Under the previous ‘recogni- 
tion’ regime and the rules of law which depended upon it, the international (or 
intergovernmental) status of a foreign authority and the status of that authority in 
UK domestic law were the same: the proof of what that status was being conclusively 
determined by the executive certificate. Ultimately, only recognition counted. ‘Being’ 
a government, constitutionally or functionally, was not decisive. Under the new 
arrangements, the courts have to adopt a test to determine whether a group is a 
government and how a claimant group is to prove that it satisfies the test. 

The judge began by rejecting the ‘implied recognition’ approach, regarding the 
influence of the Foreign Secretary’s statement that the status of an authority ‘will 
be left to be inferred’ from the nature of the British Government’s dealings with 
it as being directed to ‘an international or political, not a judicial context.’'? The 
distinction is important. In domestic judicial proceedings, the primary objective ought 
to be to maintain an identity between the rules of law applied by the court and those 
actually effective in the relations between the parties. At the international level, 
political disapproval of an effective regime or an international legal obligation not 
to acknowledge it may create a dissonance between effectiveness and intergovern- 
mental relations (and where obligations are involved, demand domestic acceptance 
of the position).'* Hobhouse J then went on to find the test which should operate 
in domestic judicial proceedings. He pointed to the effectiveness standard in the 
statement, as well as its reference to the actual intergovernmental relations. However, 
he was not prepared to regard the absence of intergovernmental relations as conclusive 
because their absence could be explained by political reasons, 


as well as [by] considerations of legal characterisation. The courts of this country are now 
only concerned with the latter consideration. !* 


This suggests that effective control is a legal criterion of government. This looks 
like a reference to international law (usually in the context of Statehood) rather than 
English law.'© On the other hand, as the judgment makes clear as it goes on, the 


10 ibid p 9 (emphasis added). 

11 Effectiveness means in discharging governmental functions and not merely making the authority’s 
will effective; see The Arantzazu Mendi [1939] AC 256, 264, per Lord Atkin. Also Pound CJ in Salimoff 
v Standard Oil of New York, 262 NY 220, 240: ‘As a juristic conception, what is Soviet Russia? 
A band of robbers or a government? We all know that it is a government.’ 

12 ibid p 11. 

13 See Foreign Corporations Act 1991; I. Cheyne, ‘Current Developments, Public International Law’ 
(1991) 40 ICLQ 983. 

{4 Although it was for the United Kingdom a constitutional rather than an international case, the position 
is illustrated well by Adams v Adams [1971] p 180. 

15 Judgment, p 12. 

16 Montevideo Convention Rights and Duties of States 1933, Article 1, in M. Hudson, 6 Jnt Legislation 620; 
Tinoco Arbitration, 1 UNRIAA 369. For English law, it has been recognition rather than effectiveness 
which has mattered: Luther v Sagor [1921] 3 KB 532. 
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maintenance of normal government to government relations between the foreign 
authority and the British Government may be of considerable importance as a matter 
of evidence of governmental status which a court will take into account when 
considering this matter. 

There were letters from the Foreign Office before the court which described the 
situation in Somalia and the extent of HMG’s dealings with the various factions 
there. There was other evidence as well about the circumstances in Somalia." It 
had been argued that the Foreign Office letters should be given great weight. The 
judge distinguished the evidence which related to events in Somalia where the Foreign 
Office evidence had to be taken with other evidence and each considered on its merits 
from that which related to the extent of the British Government’s dealings with the 
authorities there, where the Foreign Office evidence ‘will almost certainly be the 
best and only conclusive evidence of [those facts].’'®’ Where the Foreign Office 
evidence was that there were normal government to government dealings, it would 
be ‘unlikely in the extreme’ that the inference that such an authority as a government 
was capable of being rebutted, but ‘the theoretical possibility of rebuttal must 
exist." 

One of the Foreign Office letters said: 


The United Kingdom maintains informal contact with all the factions involved, but there have 
been no dealings on a Government to Government basis.?”? 


The reason for this was not that there was some obligation to desist from relations 
or that political disapproval manifested itself in the absence of relations but because, 
in the judge’s words: 


there is no regime which has control, let alone any administrative control which has the requisite 
element of stable continuity .?! 


This conclusion was confirmed by other evidence and he concluded, ‘the Republic 
currently has no government.’ Nor was he persuaded by other evidence put on 
Mahdi’s behalf that international dealings with the Interim Government demonstrated 
its status. Somalia remained a member of the United Nations. The Security Council 
had dealt with Qalib and the Secretary-General had sent to Mahdi the text of SC 
Res 733 which called for a ceasefire in Mogadishu and the commencement of 
humanitarian relief.» For Hobhouse J, this was no more than evidence of a limited 
status of the Interim Government and did not outweigh the other evidence that it 
was not an effective government. 

And this is the new test. The judge put it in several ways, but it always amounted 
to the same thing: 





17 Judgment, p 16. The International Committee of the Red Cross has reported that the entire administrative 
and economic structure of the country has broken down. It deals with such de facto authorities whose 
cooperation is necessary for the ICRC to discharge its functions; see ICRC Bulletin No 189 (October 
1991), No 196 (May 1992) and ICRC Press Release No 1714, 8 May 1992. I am grateful to Michael 
Meyer of the British Red Cross for this and other information. Also, Foreign Affairs Committee, 
Second Special Report, Recent Developments in the Horn of Africa (1992) HC-283, paras 20—29. 

18 Judgment, p 15. 

19 ibid. 

20 ibid p 14. 

21 ibid. 

22 ibid p 16. 

23 Now also Res 751 (24 April 1992). UN humanitarian relief to Somalia resumed in May 1992, 
UNNS/18/92, p 2. The Secretary-General’s Special Representative for Somalia is reported as meeting 
‘Somalia Leaders,’ UNNS/20/92, p 1; The Economist, 9 May 1992, p 68. The Security Council 
endorsed the Secretary-General’s action to organise the supply of food aid to Somalia and to protect 
its distribution: Res 767 (27 July 1992). 
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The question therefore is whether the Interim Government is the Government of the Republic 
of Somalia‘; 


Accordingly, if the Interim Government is to be treated as the Government of Somalia, it 
must be able to show that it is exercising administrative control over the territory of the 
Republic”; 


and finally: 


the factors to be taken into account in deciding whether a government exists as the government 
of a state are: 


(a) whether it is the constitutional government of the state; 

(b) the degree, nature and stability of administrative control (if any) that it of itself exercises 
over the territory of the state; 

(c) whether Her Majesty’s Government has any dealings with it and, if so, what is the 
nature of those dealings; 

(d) (in marginal cases) the extent of international recognition that it has as the government 
of the state.?6 


In most cases, this will be an entirely adequate and appropriate framework for 
resolving the question of whether an authority is the government of a foreign state. 
It should be appreciated that paragraphs (a) and (b) are alternative tests of being 
a government. Paragraphs (c) and (d) are matters of evidence, though neither 
exclusive nor conclusive, on which a court will rely to see if test (a) and/or (b) 
is satisfied. Constitutionality and effectiveness will usually coincide (and, where 
they do, ordinarily the evidence under (c) and (d) will support the claims of the 
authority). 

The advance this judgment makes is to prise away the question of who is the 
government for international, political purposes from the question of who it is for 
domestic legal purposes. The judgment allows the question of who is the government 
to be approached in relation to the purpose for which the question is being asked. 
Entitlement to exercise the rights of the state, including standing to sue as a 
government, places more emphasis on the political status of the authority. Whether 
a court should take notice of the acts and decrees of an authority suggests more 
attention should be paid to its administrative effectiveness. Where governmental 
status is in issue, the evidence of the Foreign Office will carry relatively greater 
weight. Where administrative effectiveness is what matters, the Foreign Office’s 
testimony is merely evidence to be weighed against any other about conditions in 
the area. 

There are the following possibilities. First, the authority is both effective and 
a constitutional government. Here the court should acknowledge its status and its 
decrees. Second, the authority is effective but not a constitutional government. The 
authority may be a regional administration” (say, in a federal state) or an insurgent 
group in control of an area of territory. In neither case might the authority be regarded 
as the government of the state, but there may well be circumstances in which it 
would be appropriate for a court to acknowledge the efficacy of its laws.” Here, 
there will be no ‘government to government’ dealings with HMG because the other 


24 Judgment, p 9. 

25 ibid p 17. 

26 ibid p 19. 

27 This was the way the Court ultimately was able to acknowledge the status of the government of Ciskei, 
regarding it, however unrealistically, as a devolved authority within the territory of South Africa; 
see Gur, n 5 above. 

28 Banco de Bilbao v Sancha [1938] 2 KB 176. 
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authority is not a constitutional government. Its effectiveness will have to be proved 
by other means. Third, it may be that from political inclination or legal obliga- 
tion there are no ‘government to government’ dealings between HMG and the 
authority.” There will be, in either case, strong policy reasons why a court should 
not regard it as a government, but consideration of the exact content of the reasons 
for non-government dealings will be necessary to decide whether it is appropriate 
for a court to take account of its laws. Fourth, an authority may not be effective 
but nonetheless a constitutional government. Here, much will turn on the Foreign 
Office evidence as to whether HMG deals with it as a government.” It will be 
tantamount to a statement of recognition because the evidence will have to explain 
why the relations continue in the absence of effectiveness.*! Here, a court relying 
on this evidence would be more justified in acknowledging the authority’s status 
than in taking account of its laws. The judge’s fourth criterion, international 
recognition, might in a very extreme case allow such an instance to be brought within 
the third category, where HMG’s failure to deal with the authority as a government 
was quite out of line with general international practice, whether for idiosyncratic 
or perverse reasons. It cannot be anticipated that such cases will be frequent.** 
Fifth and finally, the authority may not be dealt with as a government and may 
not be effective. This was the situation in the Republic of Somalia case. 

The judgment in Republic of Somalia shows remarkable sensitivity to the range 
of issues that can arise in ‘recognition of government’ questions and their successors 
under the new policy. It provides a framework both of rules and evidential standards 
which can be relied on in such cases and, in the latter particular, provides guidance 
for the Foreign Office on what information will be useful to a court and on what 
weight is likely to be given to it. If it be thought, in the light of recent events in 
the Baltics, in Yugoslavia and in the territory of the Soviet Union, that recognition 
of States is at present the primary matter of concern,” one would suggest that the 
potential for government instability in some of these new States will soon shift the 
emphasis back to questions of the status of governments. Clearing the matter up, 
as the Republic of Somalia judgment has done, will pre-empt many potential 
difficulties. 

The funds at stake in this case remain with the court, presumably available to 
be claimed by an authority which can show, in the light of Hobhouse J’s criteria, 
that it is the government of the Republic of Somalia.* 





29 Hesperides Hotels v Aegean Turkish Holidays [1978] 1 QB 205; C. Warbrick, ‘Kampuchea: 
Representation and Recognition’ (1981) 30 ICLQ 234. 

30 Where a situation is confused or unresolved, a preference in favour of the constitutional authority 
may compensate for the absence of fully effective authority. It is this that accounts for the acceptance 
of governments of Lebanon as governments, despite the limited areas over which their writs have run. 

31 Showing that recognition of governments is not entirely obsolete, the government said, ‘We continue 
to recognise the legitimate government of Kuwait ...’ after the invasion by Iraq: HC Deb vol 182, 
col 483, 13 December 1990. 

32 Although it is a statehood case, the British government’s continued refusal to recognise North Korea 
is a close example of this situation. 

33 C. Warbrick, ‘Current Developments: Public International Law, Recognition of States’ (1992) 
41 ICLQ 473. 

34 Iam most grateful for the observations of Paul Clements of Crossman Block on a draft of this note 
and for the most helpful comments of the editor, Professor Brownsword. They are not implicated 
in any of its analysis or opinions. 
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Making More Use of the Unfair Contract Terms 
Act 1977: Stewart Gill Ltd v Horatio Myer & Co Ltd 


Edwin Peel* 


In 1984 Lord Justice Slade was surprised to find that there had been only one reported 
case in which the Unfair Contract Terms Act 1977 (UCTA’) had been mentioned. ! 
By those standards, there has recently been something of a flurry of cases,’ the 
latest of which is Stewart Gill Ltd v Horatio Myer & Co Ltd.’ The decision of the 
Court of Appeal raises a number of interesting issues regarding the scope and 
operation of the Act. 


The Facts 


In Stewart Gill, the defendants entered into a contract with the plaintiffs for the 
installation of an overhead conveyor system at a price of £266,400. The final 10 per 
cent of the price was to be paid as to 5 per cent upon completion and 5 per cent 
30 days thereafter. On completion, the defendants withheld the final 10 per cent 
alleging breaches of contract by the plaintiffs that gave rise to cross-claims which 
exceeded and could be set off against the amount claimed. 

The plaintiffs applied for summary judgment and sought to exclude the defendants’ 
right of set-off by reference to the following term of the contract: 


12.4 The Customer shall not be entitled to withhold payment of any amount due to the 
Company under the Contract by reason of any payment credit set off counterclaim allegation 
of incorrect or defective Goods or for any other reason whatsoever which the Customer may 
allege excuses him from performing his obligations hereunder. 


It was not disputed that Clause 12.4 was incorporated into the contract, but the 
defendants argued that the clause was caught by the provisions of UCTA and, being 
unreasonable, could not be relied upon by the plaintiffs. 


The Applicability of the Act 


A clause which purports to exclude the defendant’s right of set-off does not operate 
to exclude or restrict the liability of the plaintiff. The defendant is still entitled to 
pursue his claim as a counterclaim. However, it will have the effect of preventing 
the defendant from relying upon the right of set-off as a defence to an application 





*Solicitor, St John’s College, Oxford. 
I am grateful to Professor Horton Rogers and Professor Roger Brownsword for their very helpful comments 
upon an earlier draft of this note. 


1 Phillips Products Ltd v Hyland [1987] 1 WLR 659, 661. The case in question was George Mitchell 
(Chesterhall) Ltd v Finney Lock Seeds Ltd [1983] 2 AC 803 which was actually decided under s 55 
of the Sale of Goods Act 1979 (now superseded by the Unfair Contract Terms Act 1977). 

2 Thompson ~v T. Lohan (Plant Hire) Ltd [1987] 1 WLR 649; R & B Customs Brokers Co Ltd v United 
Dominions Trust Ltd [1988] 1 WLR 321; Davies v Parry [1988] 20 EG 92; Singer (UK) Ltd v Tees 
& Hartlepool Port Authority [1988] 2 Lloyd’s Rep 164; Smith v Eric S. Bush [1989] 2 All ER 514; 
The Flammar Pride [1990] 1 Lloyd’s Rep 434; Johnstone v Bloomsbury HA [1991] 2 WLR 1362; 
Tudor Grange Holdings Ltd v Citibank NA [1991] 4 All ER 1. 

3 [1992] 2 All ER 257. 


98 © The Modern Law Review Limited 1993 


January 1993] Making More Use of the Unfair Contract Terms Act 1977 


for summary judgment. The plaintiff will obtain the advantage, in any further 
litigation or negotiation, of having already secured a judgment in his favour. The 
use of such clauses is, therefore, fairly common and it is perhaps a little surprising 
that their validity under UCTA has not been challenged before now. 

The court held that Clause 12.4 was covered by UCTA under the provisions of 
section 13, the material part of which is as follows: 


13(1) To the extent that this Part of this Act prevents the exclusion or restriction of any liability, 
it also prevents .. . (a) making the liability or its enforcement subject to restrictive or onerous 
conditions; (b) excluding or restricting any right or remedy in respect of the liability ... 
(c) excluding or restricting rules of ... procedure. 


Although it might be argued that Clause 12.4 operated to make the enforcement 
of the plaintiffs’ liability subject to the ‘onerous’ condition that it should not be 
achieved by way of set-off (para (a)) or that it excluded the procedural rules relating 
to set-off (para (c)), the court’s categorisation of set-off as both a right and a remedy 
meant that it fell squarely within section 13(1)(b).4 

It was submitted for the plaintiffs that section 13 was only intended to cover terms 
which indirectly achieved the exclusion or restriction of liability which, if achieved 
directly, would fall within the scope of other sections and that Clause 12.4 did not 
have this effect. Whilst this argument has a certain attraction, it was unlikely to 
succeed. A clause which merely excludes the remedy of rescission but leaves 
untouched the right to damages does not indirectly exclude or restrict liability, yet 
it cannot be doubted that such a clause was intended to be covered by section 13.° 

Two further comments about the operation of section 13 can be made. First, as 
Stuart-Smith LJ* points out, section 13 only extends the scope of other sections of 
UCTA. It does not, itself, provide that a term is void or subject to the test of 
reasonableness. This can only be determined by reference to the section which is 
being extended and, for that reason, it is still necessary, even when dealing with 
a term like that contained in Clause 12.4, to determine the relevant liability. No 
particulars are provided, but it appears that the defendants’ allegations of breach 
of contract by the plaintiffs may have concerned the terms implied into the contract 
by the Supply of Goods and Services Act 1982.7 In that case, it would be section 7 
of UCTA which would provide the relevant test. However, if the breaches complained 
of concerned other terms of the contract, then it would be section 3 towards which 
the court would be required to look. 

In fact, Lord Donaldson? did not attempt to establish which section provided the 
appropriate test and Stuart-Smith LJ? assumed, without explanation, that it was 
section 3. This is probably because it was immaterial since, under both sections, 
the appropriate test was that of reasonableness. However, there will be cases where 
it will make a difference. In a contract for the sale of goods which are purchased 
by a consumer," the consumer may be subjected to a clause requiring him to 
commence proceedings within a certain time limit. Such a clause is caught by the 
provisions of section 13(1)(a). If the consumer’s claim is that the goods are not 
of merchantable quality,'' then the time clause will be void under the provisions 


ibid pp 260, 262. 

Law Com No 69, para 164. 

[1992] 2 All ER 257, 262. 

ss 2—5. 

[1992] 2 All ER 257, 259. 

ibid pp 261—262. 

As defined in s 12 of the Unfair Contract Terms Act 1977. 
s 14(2) of the Sale of Goods Act 1979. 
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of section 6(2) as extended by section 13. If, however, the claim is for breach of 
any term other than those implied by sections 12—15 of the Sale of Goods Act 1979, 
then the clause will be subject to the test of reasonableness laid down in section 3. 

second, Lord Donaldson goes on to deal with the concluding words of section 13, 
which are as follows: 


and (to that extent) sections 2 and 5 to 7 also prevent excluding or restricting liability by 
reference to terms and notices which exclude or restrict the relevant obligation or duty. 


Though he admits to finding them obscure, Lord Donaldson’s view is that the effect 
of these words is to cover ‘an exclusion or restriction of liability not by contract 
but by reference to notices or terms of business which are not incorporated in a 
contract.’!? With respect, while Lord Donaldson wished to demonstrate that these 
words were irrelevant to the present case and, indeed, they were, his interpretation 
of them would restrict the true effect which they were intended to have. 

As part of a section which seeks to extend the definition of an exclusion clause, 
they are designed to deal with terms which purport not to exclude or restrict liability 
but to define a party’s duty in such a way that liability will never be incurred. For 
example, a clause in a valuation report which states that the valuer shall not be under 
any obligation to an intending purchaser of the property valued to take reasonable 
care or exercise reasonable skill would, if allowed to operate, rule out any claim 
for negligent misrepresentation by the purchaser against the valuer. That section 13 
is wide enough to deal with such a clause is made clear by the decision of the House 
of Lords in Smith v Eric S. Bush.” It is the concluding words of the section which 
achieve this by preventing the valuer from avoiding any ‘relevant’ obligation which 
would have arisen but for the clause relied upon by him." The omission of any 
reference to section 3 in the concluding words of section 13 is because this anti- 
avoidance measure is already established for general contractual liability by the 
provisions contained in section 3(2)(b)(i) and (ii). 


The Test of Reasonableness 


The court held that Clause 12.4 was unreasonable and could not be relied upon 
by the plaintiffs. A clause which attempted to deprive the defendants of their 
entitlement to withhold payment to the plaintiffs by reason of a ‘credit’ owing by 
the plaintiffs to the defendants or some other ‘payment’ which the defendants had 
already made to the plaintiffs was manifestly unreasonable. This alone was sufficient 
to render the entire clause unreasonable so that the plaintiffs could not rely on any 
part of it. Of the reasons given for applying the reasonableness test to the clause 
as a whole and not just the extent of the plaintiffs’ reliance upon it, the most persuasive 
is, perhaps, the time at which the reasonableness of a term is to be assessed. 
Section 11(1) makes it clear that the test of reasonableness is to be applied with 
‘regard to the circumstances which were or which ought reasonably to have been 


12 [1992] 2 All ER 257, 260. 

13 [1989] 2 All ER 514. The pedant might reply, in defence of the Master of the Rolls, that the relationship 
in Smith v Bush was non-contractual. 

14 ibid pp 524, 543. 

I5 The approach taken is slightly different in that a contracting party ‘cannot by reference to any contract 
term ... claim to be entitled (i) to render a contractual performance substantially different from that 
which was reasonably expected of him, or (ii) in respect of the whole or any part of his contractual 
obligation, to render no performance at all.’ 
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in the contemplation of the parties when the contract was made.’ This enables the 
parties to make their own assessment of the reasonableness of a clause and take 
appropriate steps, including insurance, to deal with the apportioned risk. Although 
the court may still find a clause to have been unreasonable, it should not do so simply 
on the basis of subsequent events which may have upset the parties’ initial assessment, 
including the extent of one party’s reliance upon the term. 

It is worth noting, however, that none of the judgments makes any reference to 
the fact that, under section 3, a term is ineffective ‘except in so far as’ it satisfies 
the requirement of reasonableness. The same wording is employed in other 
sections'® and has led at least one commentator to conclude that ‘the words “in so 
far as” make it possible for the court to hold one part of a term valid and another 
invalid.’'? Furthermore, such an approach was taken by the courts when applying 
an earlier statutory test of reasonableness, now superseded by UCTA." 

The court’s decision that an exclusion clause cannot be severed in the way argued 
for by the plaintiffs begs the question whether the case says anything at all about 
the reasonableness of a clause which purports to exclude the right of set-off. Lord 
Donaldson” apparently thought not, but this may not be quite correct. The right 
of set-off can be divided into three categories”: 


Category 1: Set-off of mutual debts where the claims of both parties must be in the form 
of liquidated debts or money demands which can be ascertained with certainty at the time 
of the pleading.?! 


Category 2: Set-off consisting of a defence, to a claim for payment under a contract for the 
sale of goods or the provision of a service, that there has been a breach of the contract entitling 
the debtor to a reduction in the price.” 


Category 3: Known as equitable set-off where it would be unjust and unreasonable to enforce 
the claim of one party without regard to the cross-claim of the other. 


It seems likely that Clause 12.4 was drafted in an attempt, so far as possible, 
to exclude all three categories and the comprehensive terms employed were necessary 
to meet the requirement that any exclusion of the right of set-off must use clear 
and unequivocal words.”3 Accordingly, the references in Clause 12.4 to ‘payment’ 
and ‘credit’ seem designed to exclude category 1 and the decision of the court at 
least makes it clear that such an exclusion is unreasonable for the purposes of UCTA. 
Further, given the equitable nature of category 3, any attempt to exclude it must 
also, by definition, be regarded as unreasonable. 

That leaves the category 2 claim of set-off made by the defendants in Stewart 
Gill24 about which the court did not find it necessary to comment. The decision 


16 ss 2(2), 4(1) and 7(4). Under ss 6(3) and 7(3), a term is effective ‘only in so far as’ it satisfies the 
requirement of reasonableness. 

17 Treitel, The Law of Contract (8th ed, 1991) pp 235—236. 

18 R.W. Green Ltd v Cade Bros Farms [1978] 1 Lloyd’s Rep 602, where the same clause imposed a 
short time limit on all claims and limited the liability of the seller to the contract price. Applying 
the test of reasonableness under s 55 of the Sale of Goods Act 1893 as amended by s 4 of the Supply 
of Goods (Implied Terms) Act 1973, Griffiths J found the first part of the clause to be unreasonable 
and ineffective and the second part to be reasonable and effective. Under s 55, a term was ‘enforceable 
... to the extent that’ it satisfied the requirement of reasonableness. 

19 [1992] 2 All ER 257, 261. 

20 BICC plc v Burndy Corp [1985] 1 All ER 417, per Dillon LJ, at p 424 summarising the earlier judgment 
of Morris LJ in Hanak v Green [1958] 2 All ER 141, 145. 

21 First conferred by the Insolvent Debtors Act 1729 and the Set-off Act 1735. 

22 Mondel v Steel [1841] M & W 858, 871; s 53(1)(a) of the Sale of Goods Act 1979. 

23 Gilbert Ash (Northern) Ltd v Modern Engineering (Bristol) Ltd [1973] 3 All ER 195, 215. 

24 Though Stuart-Smith LJ appears to have regarded the defendants’ claim as one of equitable set-off: 
[1992] 2 All ER 257, 262. 
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in Stewart Gill has, therefore, created an interesting drafting problem. It would appear 
that, to be effective, any clause purporting to exclude the right of set-off must be 
sufficiently clear and unequivocal to cover category 2, but must not extend to category 
l or 3 since, if it does so, the clause as a whole will be unreasonable and no part 
of it can be relied upon. Even then, the court may still go on to decide that the 
exclusion of a category 2 right of set-off is unreasonable in any event.?5 


Reasonableness Guidelines 


The reasonableness of a clause will always depend upon the circumstances of each 
case. However, one of the benefits of the recent increase in reported decisions is 
that certain guidelines are emerging, in addition to those provided by UCTA, which 
may be of general application. If one adds the views expressed in Stewart Gill to 
those expressed in other recent decisions, then the following tentative conclusions 
may be drawn: 


(1) The test must be applied to the term as a whole and not merely that part 
of it which is relied upon”; 

(2) although it is only necessary to apply the guidelines laid down in Schedule 2 
of UCTA to the test of reasonableness required under sections 6 and 7,27 
they are now regarded as being of general application”: 

(3) the assessment of a term’s reasonableness is not, generally, suitable for 
determination upon an application for summary judgment. However, where, 
as in Stewart Gill, the term in question can only be effective if taken into 
account upon such an application, the court must endeavour to reach a decision 
on the basis of the evidence then available or order that the matter be heard 
as a preliminary point of law?9; 

(4) the actual insurance position of the parties is irrelevant and while the 
availability of insurance at the time of contracting is a relevant factor, it 
is not decisive?! even when dealing with a term which limits rather than 
excludes liability.” 


25 Would judicial views about the reasonableness of exemptions against set-off be affected if there were 
evidence that the right of set-off was being exercised in a way which jeopardised the financial stability 
of smaller contractors? A factor which, until the decision in Gilbert Ash, supra n 23, had led to a 
presumption against set-off in building contracts which contained provision for payment of the price 
of the works by instalments: Dawnays Ltd v F.G. Minter Ltd [1971] 1 WLR 1205. 

26 Stewart Gill Ltd v Horatio Myer & Co Ltd [1992] 2 All ER 257. 

27 s11(2). 

28 Stewart Gill Ltd v Horatio Myer & Co Ltd [1992] 2 All ER 257, 262; The Flammar Pride [1990] 
l Lloyd's Rep 434, 439; Singer (UK) Ltd v Tees & Hartlepool Port Authority [1988] 2 Lloyd’s 
Rep 164, 169; Rees Hough Ltd v Redland Reinforced Plastics Ltd [1985] 27 Build LR 136, 151. 

29 *... since by the end of a final hearing it would not matter whether there was a set-off or separate 
judgments on claim and counterclaim,’ per Lord Donaldson [1992] 2 All ER 257, at p 259. 

30 The Flammar Pride [1990] 1 Lloyd’s Rep 434, 439; Singer (UK) Ltd v Tees & Hartlepool Port Authority 
[1988] 2 Lloyd’s Rep 164, 169; George Mitchell (Chesterhall) Ltd v Finney Lock Seeds Ltd [1983] 
2 AC 803, 817. 

31 Singer (UK) Ltd v Tees & Hartlepool Port Authority [1988] 2 Lloyd’s Rep 164, 170. 

32 ibid, despite the wording of s 11(4)(b) of the Unfair Contract Terms Act 1977 which requires particular 
regard to be paid to the availability of insurance to a party seeking to rely on a limitation clause. 
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Conclusion 


The decision in Stewart Gill requires those charged with the task of drafting terms 
and conditions to think again about the effectiveness of clauses which purport to 
exclude the right of set-off. Other standard clauses may also be affected by the 
decision and may not be free from further examination since, while some recent 
attempts to invoke the protection of the Unfair Contract Terms Act have seemed 
rather hopeful,” there certainly seems to be a greater awareness of the extent of 
its coverage.** There are still a number of interesting issues which are yet to be 
resolved and it is to be hoped that this skilfully drafted legislation is, after a slow 
start, to realise its full potential. 


33 Tudor Grange Holdings Ltd v Citibank NA [1991] 4 All ER 1. 

34 See eg Johnstone v Bloomsbury HA [1991] 2 WLR 1362 where the Court of Appeal held that, if the 
effect of a term obliging an employee to work long hours was to restrict or limit the duty of care owed 
by the employee, then the term fell within s 2 of the Act. 
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REVIEW ARTICLE 


From the ‘Middle-Way’ to Normative Irrationalism: 
Hans Kelsen’s General Theory of Norms 


Deryck Beyleveld* 


Hans Kelsen, General Theory of Norms, translated by Michael Hartney, Oxford: 
Clarendon Press, 1991, 1x + 465 pp, hb £55.00. 


Hans Kelsen’s General Theory of Norms is a translation of a manuscript left 
incomplete at his death in 1973, which was published posthumously as Allgemeine 
Theorie der Normen in 1979 (Vienna: Manz). The translation is excellent. There 
is also a stimulating and highly informative introduction, and a useful index. 

The book contains 61 chapters of greatly varying length and there are very copious 
notes — which make up almost half the manuscript. Some of the material will be 
familiar to those who know the second edition of Pure Theory of Law (PTL2),' 
and some chapters contain material published in articles towards the end of Kelsen’s 
life. However, there is much that is new. In particular, Kelsen is concerned to develop 
the thesis that ‘standard’ logic, represented by the principle of contradiction and 
the rule of syllogistic inference, does not apply to norms, and most of the second 
half of the book (Chapters 38—61) is devoted to this contention. 

The book reads like a set of preparatory notes under a number of headings: it 
is very much a ‘work in progress’ rather than a finished piece. There is considerable 
repetition of points and some instances where analyses are flatly contradicted. For 
this reason, it is difficult to give a summary of the argument of the book as a whole, 
and I shall begin by indicating what is to be found in the various chapters. 

Having done so, I shall examine and reject Kelsen’s arguments against a logic 
of norms (for what may be called ‘normative irrationalism’). Apart from being 
invalidly grounded, normative irrationalism has a number of radical consequences 
for the viewpoint expressed in PTL2. Most significantly, in my opinion, normative 
irrationalism requires abandonment of the attempt to forge a ‘middle-way’ between 
legal idealism and legal realism. 

Other features of the book merit detailed examination, especially Kelsen’s extensive 
comments on Kant and on practical reason. Unfartunately, available space precludes 
this. I shall, however, deal briefly with some such matters in notes or in passing, 
though others will escape comment altogether. 


Summary of the Book 


Chapter 1 provides a general summary of the theory. Chapters 2—7 deal with the 
differences between causal and normative necessity. Chapters 2—4 are devoted to 
a discussion of Immanuel Kant’s distinction between categorical and hypothetical 
imperatives. Kelsen maintains that the so-called ‘hypothetical imperatives’ are not 
imperatives at all, as they involve only causal necessity. This contention involves 


*Reader in the Philosophy of Law, University of Sheffield. 
I (2nd ed, translated by Max Knight, Berkeley: University of California Press, 1967). 
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a rejection of the principle (which Kant held to be analytic) ‘Who wills the end 
must (ought to) will the means.’ Kant is also accused of wrongly maintaining that 
moral imperatives are always unconditional in form and that conditional imperatives 
cannot be moral. Chapter 5 elucidates Kelsen’s own distinction between categorical 
and hypothetical norms. Norms always prescribe intrinsic ends (ends to be pursued 
for their own sakes). A hypothetical norm is one to be applied on fulfilment of a 
condition. A categorical norm is one to be applied unconditionally. Kelsen presents 
the thesis that all general norms of a positive legal or moral order are hypothetical 
(ie ‘Promises ought to be kept’ is to be interpreted as ‘If someone makes a promise, 
he/she ought to keep it’). Chapters 6—7 concern the distinctions between causality 
and imputation and between natural laws and social (moral and legal) laws. 

Chapters 8—11 deal with Kelsen’s theory of willing. This includes the following 
propositions. A norm is an act of will, not a statement (which is an act of thought). 
To say that a norm is valid means that it ought to be observed. A norm is objectively 
valid if it is empowered. Validity is the ideell existence of a norm. For a norm 
to be valid is for it to exist. The existence of a norm presupposes a positor and 
an addressee (strictly, human behaviour, rather than a person). ‘Ought’ is the meaning 
of an act of will directed to the behaviour of others. Understanding the meaning 
of an act of will always involves reference to internal mental processes. For a person 
to recognise a norm is for that person to address a command to him/herself. Recog- 
nition does not involve assent to a statement (as norms have no truth value — are 
neither true nor false). One can only will one’s own behaviour, not that of another 
person; but one can will that another person do something. 

Chapter 12 presents the view that only categorically valid individual norms can 
be obeyed or violated immediately. Individual norms (eg “A ought to keep his promise 
to repay £1,000 to B’) are not implicit in general norms (eg ‘Promises are to be 
kept’). For the individual norm to be valid presupposes that it is posited by a real 
act of will. Hence, to claim that the validity of the individual norm is implicit in 
that of the general is to suppose that the positor of the general norm knew that A 
would make this specific promise. Chapter 13 maintains that the validity of a general 
norm is a dynamic process. It begins with positing of the norm, but is only completed 
when a corresponding individual norm is posited by an individual who recognises 
the validity of the genera! norm. 

Chapter 14 distinguishes law from morality as imposing characteristic types of 
sanctions.? ‘Immediate’ addressees of general hypothetical norms (those empow- 
ered to apply sanctions) are distinguished from ‘mediate’ addressees (individuals 
whose behaviour is the condition for the sanctions decreed in these norms to be 
applied). Chapter 15 distinguishes ‘objective’ observance or violation of a command 
(which takes place whether or not the addressee is aware of the command) from 
‘subjective’ observance or violation (which requires the addressee to be aware of 
the command, to understand its meaning and to intend the observance or violation). 

Chapter 16 (in line with Chapters 2—4) maintains that hypothetical imperatives 
cannot be derived from facts. ‘Ought’ and ‘is’ are different ‘modes.’ To say that 
X ought to be done is not to say about X that it ought to be. X is not an indicative 
factor, but a ‘modally indifferent substrate’ common to a statement that X is, and 
a prescription that X ought to be. Chapter 17 maintains that ‘ought’ cannot be defined 
and discusses denials of the duality between ‘ought’ and ‘is’ to be found in Plato, 
Aristotle, Aquinas, Bentham, Moritz Schlick, Fritz Mauthner and Felix Cohen. 





2 This is the position adopted in PTL2. 


© The Modern Law Review Limited 1993 105 


The Modern Law Review [Vol. 56 


Chapter 18 discusses Kant on the duality of ‘is’ and ‘ought.’ According to Kelsen, 
Kant does not in fact ascribe to this duality because he holds that ‘ought’ can be 
derived from reason as practical reason. Kelsen maintains that the idea of practical 
reason is self-contradictory, as it posits something to be both knowing and willing. 
He also maintains that Kant was inconsistent to hold that the will is practical reason, 
but that reason can influence the will (which supposes that it is something other 
than the will). 

Chapter 19 maintains that morality and law are always posited by persons other 
than those who are to obey. In this sense, morality and law are always heteronomous. 
Autonomy can only be exercised as a function of norm-recognition, not of norm- 
creation. The idea of conscience as legislator, or the Kantian idea of autonomy as 
self-legislation, is to be rejected. Chapter 20 commends Hume’s view that morality 
cannot be derived by reason. Chapter 21 rejects Henri Poincaré’s view that science 
can be a helpmate to morality. Chapter 22 holds that norms are only properly directed 
at human behaviour (at the behaviour of beings with reason and will). Chapter 23 
maintains that norms can prescribe ‘internal’ (ie mental/attitudinal) behaviour as 
well as ‘external’ (physical) behaviour. Norms can also prescribe omissions as well 
as positive actions. Duties to oneself are characterised as social duties. Chapter 24 
rejects the idea that inanimate objects can be objects of norms. 

Chapters 25—27 expound four different functions of norms: commanding, 
permitting, empowering and derogating. Commanding and prohibiting are not two 
different functions, but the same function related to different objects. Commands 
in legal norms are essentially commands to apply sanctions, whereas a moral 
command need not involve the direction of sanctions. 

There are two senses of permission: positive and negative. Permission in the 
negative sense is the absence of command/prohibition and is not a function. In the 
positive sense, it is the repeal or limiting of a prohibition by a derogating norm. 

A valid norm can command behaviour that another valid norm forbids. Only 
persons empowered by the legal order can create or apply law. A derogating norm 
cannot be derogated by the norm it derogates. Derogation can be of conflicting norms, 
but need not be. A derogating norm does not conflict with the norm it repeals. 
Although no norm is immune from losing validity by losing its effectiveness, there 
are norms (those defining an order) that cannot be derogated. Derogation is 
distinguished from abrogation (limiting the sphere of validity) and emendation of 
a code. 

Chapter 28 considers and rejects the “Transformation Theory’ of Joseph Esser, 
according to which there are moral principles that are part of the law. 

Chapter 29 classifies different types of conflicts between norms (necessary vs 
possible, bilateral vs unilateral, total vs partial), which essentially occur when what 
one norm declares to be obligatory is incompatible with what another declares to 
be obligatory, such that observance of the one necessarily or possibly involves 
violation of the other. According to Kelsen, a conflict between norms can only occur 
when both are valid and does not constitute a contradiction. Derogation repeals the 
validity of one norm, whereas in a contradiction one norm would never have been 
true/valid. Contradictions describe impossible situations, whereas a conflict of norms 
is a possible (indeed, quite frequent) occurrence.? Derogation is not a logical 


3 This comparison is, in fact, disanalogous. Analogous ts the possibility of statements that contradict; 
or the fact that, in conjunction (for a contradiction only occurs when a statement and its negation 
are conjoined), conflicting norms prescribe impossible situations. 
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process, but requires the positing of a derogating norm. It is possible only within 
a normative order. The principle Lex posterior derogat priori is not logical, but 
a principle of positive law. 

Chapter 30 contrasts law as a standard of value and law as ‘teaching.’ Norms 
command; they do not teach. Teaching is a function of legal science (propositions 
that describe legal norms) not of legal norms. Law does not deal with facts but 
with a competent court’s findings on facts (persons are guilty if found guilty, and 
the fact (if it is a fact) that they did not commit the offence is legally irrelevant). 

Chapter 31 expounds the thesis (which surely follows from the thesis that there 
is no logic of norms and that a valid norm is one posited by an empowered person, 
regardless of its content) that there are no gaps in the law. A valid norm can always 
be applied by a competent organ so as to provide a valid answer to a case. 

According to Chapter 32, the distinction between law and morality does not 
essentially concern the type of sanctions involved (contrary to Chapter 14). The 
distinction is that law makes a legal duty by decreeing a sanction to be obligatory 
when prohibited behaviour occurs, whereas morality separately decrees a duty and 
sanctions for violating the duty. Additionally, in morality but not in law, required 
approval can be said to constitute a sanction. 

Chapter 33 deals with the concept of ‘a right.’ This is ambiguous, being connected 
with being permitted (in both negative and positive senses) and with being empowered. 
According to Kelsen, rights derive from duties. Judgments of virtue are held to 
be derivative of judgments of duty. Chapter 34 reiterates Kelsen’s long-standing 
position that effectiveness is a condition of the validity of norms and of a normative 
order, but not identical with validity (as norms must be valid before they can become 
effective). (Conversely, it must be possible for them to be effective (be generally 
applied and obeyed) to become valid.) Positing is also a condition of validity. 
Chapter 35 reiterates the view about the distinction between law and morality 
expressed in Chapter 32. Chapter 36 concerns essential spatiotemporal restrictions 
on the validity of norms. It is to be noted that Kelsen here claims that there are 
no difficulties with the idea that norms prescribing retroactive sanctions can be valid. 
Chapter 37 distinguishes the ‘personal’ from the ‘material’ sphere of validity. The 
former concerns the range of persons to whom a norm is directed, the latter the 
range of areas of human activity regulated. 

Chapters 38—49 concern the contrast between norms and statements about norms; 
the former assigned to law and morality, the latter to legal science and ‘ethics,’ 
the science of morality (Chapter 38). Confusions about this distinction are alleged 
in the work of Ernst Mally (Chapter 39) and Manfred Moritz (Chapter 40). Norms 
and statements are different significations of a sentence. Norms are prescriptive 
and lack truth value. Statements are descriptive and are true or false. Statements 
about the validity of norms (of the form that X is or is not a norm of a specified 
order of norms) are true or false (Chapter 41). Thinking and willing are different 
functions which may, however, be connected in a number of ways (Chapter 42). 
Statements do not claim to be true and norms do not lay claim to obedience (only 
_ persons do these things) (Chapter 43). The validity of a norm is conditional on an 
act of will, whereas the truth of a statement is not conditional on an act of thought. 
The validity of a norm is an ‘ought’ and, although positing it is a condition of its 
validity, it is not the reason for its validity, which can only be another ‘ought.’ 
That a norm is valid means that it exists. The expression ‘valid norm’ is redundant, 
‘the expression ‘invalid norm’ a contradiction in terms. Whereas truth is a property 
of a statement, validity is not a property of a norm but its existence. The validity 
of a norm is relative to time, the truth of a statement is not relative to time. To 
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say that a statement is valid is to say that it is true,* not that it exists (Chapter 44). 
The being-true of a statement is not analogous to the being-good of behaviour. To 
judge that something is true is not to presuppose a norm according to which it is 
true. Logic does not decide truth. The principles of logic are not norms, they do 
not prescribe that statements ought to be true. Logic is not a normative science. 
To be normative it must have a positor. As a science, logic is purely descriptive 
(Chapter 45). Statements are verifiable or falsifiable. Norms are not. The validity 
of a norm is its existence and its existence cannot be true or false. A norm exists 
if it was posited and has not lost its effectiveness or been derogated. That its validity 
is shown in this way does not mean that its validity consists in its being posited 
and effective. That a norm is posited and effective is different from its being valid 
(Chapter 46). Morality does not concern the question ‘What ought I to do?’ The 
answer to a question must be a statement which cannot be provided by morality, 
only by ethics (Chapter 47). Although both statements about the validity of a norm 
and statements to the effect that behaviour agrees or does not agree with a norm 
have truth value, they must be distinguished. The latter are value judgments and 
presuppose the validity of the norm. The statement that a norm is valid does not 
describe the relation of one norm to another whose validity is presupposed. A value 
judgment (the meaning of an act of thought) is distinguished from an evaluation 
(the meaning of an emotional act) (Chapter 48). Statements about a norm are 
distinguished from ‘quoting a norm’ (Chapter 49). 

Chapters 50—61 bring the question of the applicability of logic to norms into direct 
and concentrated focus. Since, according to Kelsen, norms have no truth value and 
‘traditional logic’ applies only to statements with truth value, conflicts between norms 
cannot be contradictions and a decision cannot be inferred from a general principle 
together with a factual state of affairs. The validity of one norm does not follow 
logically from the validity of another (Chapter 50). The views of a number of authors 
(Jørgen Jorgensen, Edmund Husserl, Christoph Sigwart, Walter Dubislav, Albert 
Hofstadter and J.C. McKinney, and Gerhard Frey) who claim that logic applies 
to norms, even though norms are not true or false, are considered and rejected 
(Chapters 51—56). 

As far as the specific applicability of the principle of contradiction is concerned, 
Kelsen has the following things to say. Because norms are the meanings of real 
acts of will, they are neither true nor false. Non-positive ‘oughts’ might not 
presuppose real acts of will. If so, logic might apply to them; but this is not the 
case with positive moral and legal norms (pp 211—212). Ina logical contradiction, 
only one statement can be true and the other must be false (p 212). If logic could 
apply to objects with validity (but which lack truth value), then conflicting norms 
could not both be valid. The validity of a norm, however, is its existence, and 
conflicting norms can and do exist. In any case, in order to conflict, two norms 
must exist (and hence both be valid) (p 213). (It follows that one norm cannot logically 
repeal the validity of another. Repeal requires the positing of a derogating norm. 
There can be conflicts between moral and legal norms, but one cannot repeal the 


4 This is false. To say that a statement is valid is to say that it is true if other statements from which 
it follows logically are true (hence a valid statement could be false), or that it is sanctioned by the 
criteria operating in a system of statements. 

5 Indeed they don’t. But logic does purport to set requirements, specifically consistency, that statements 
must meet in order to be true. The idea that logic is normative is the idea that anyone who seeks 
to make true statements will recognise that they ought to be consistent (ie comply with logical 
requirements). From what Kelsen says about Kant on hypothetical imperatives, however, it seems 
that he would not recognise this as an ‘ought’ rather than as a ‘must.’ 
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validity of the other. There is no conflict between a norm and a norm repealing 
it.) Although contradictory statements are impossible, two valid conflicting norms 
are possible (p 216). There is no analogy between the truth of a statement and the 
observance of a norm. Truth is a property of a statement, but observance is not 
a property of a norm (but of behaviour). A statement is either true or false, but 
a norm can be both observed and not observed (pp 218—220). No contradiction 
between imperatives is constituted by the fact that one cannot simultaneously do 
what two conflicting imperatives require. There is a temporal element in this that 
is not involved in a contradiction between statements (pp 222—223). A contradiction 
between norms cannot be inferred from a contradiction between statements asserting 
the validity of two conflicting norms — these statements do not in fact contradict 
(pp 223—224) (Chapter 57). 

The following are the main arguments presented against the applicability of the 
rule of (syllogistic) inference to norms. Since validity is not the property of a norm, 
but its existence, the validity of one norm cannot follow logically from the validity 
of another, because the existence of one object cannot follow logically from the 
existence of another (p 233). In an alleged ‘normative syllogism,’ the premise is 
conditional, the conclusion unconditional. An unconditional norm can never follow 
from a conditional one. Validity depends on an act of will, truth does not. The validity 
of an individual norm must therefore depend on its being posited and cannot be 
implicit in a general norm (pp 233—234). To hold that the validity of an individual 
norm is implicit in a general norm presupposes that the positor of the general norm 
knew beforehand that it would have the specific application involved in the individual 
norm (ie the positor of ‘All people are to keep their promises’ must be supposed 
to have known beforehand that Maier would promise to pay Schulze £1,000 at a 
specific time and place). This is implausible and ‘[a] person cannot will that of which 
he knows nothing’ (p 236; see also Chapter 12; p 238; p 250). An individual norm 
cannot follow logically from a general one because it is possible for a judge to 
recognise the validity of the general norm, but fail to posit the individual one alleged 
to follow (p 238). And even if, in principle, the individual norm did follow logically, 
its scope would be limited by the deployment of judicial discretion (pp 240—241). 
The fact that logic is applicable to legal thinking does not mean that it is applicable 
to norms, as legal thinking cannot create or repeal norms (pp 243—249). 

Despite all this, Kelsen makes two claims. First, a less general norm can follow 
logically from a more general one. The inference (a) from ‘If I intentionally cause 
the death of another by shooting, I am to be punished’ to ‘If I intentionally cause 
the death of another I am to be punished’ is valid, because the concept of causing 
death by shooting is contained in the concept of causing death of another. On the 
other hand, the inference (b) ‘If someone intentionally causes the death of another 
by his own behaviour, he is to be imprisoned for life’ to “Schuster, who intentionally 
caused the death of Bauer by shooting is to be imprisoned for life’ is invalid, because 
the concept of Schuster causing Bauer’s death by shooting is not contained in the 
concept of causing another’s death by one’s behaviour (pp 249—250).° Secondly, 
Kelsen concedes that from the viewpoint of logic it is irrelevant that norms are the 





6 Kelsen’s reasoning is awry here. The concept of causing death by shooting is not contained in the 
concept of causing death (one could not infer that death had been caused by shooting from the knowledge 
that death had been caused). (a) is not valid for the reason Kelsen cites, but because causing death 
by shooting is a subclass of the category ‘causing death.’ Kelsen is wrong about (b) because, in this 
example, Schuster is an instance of the class of persons, Bauer an instance of the class of others, 
and causing death by shooting an instance of the class of causing death. 
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meanings of acts of will rather than acts of thought, because logic is not concerned 
with acts of thought but with statements that are the meanings of acts of thought. 
As such, a logic of norms concerns the meanings of ‘ought’-sentences, and the 
meaning-content of ‘Schulze the thief is to be punished’ follows logically from the 
meaning-content of ‘All thieves are to be punished.’ He claims, however, that such 
meaning-contents are not valid positive norms unless they are understood as the 
meanings of real acts of will, and that the validity of positive norms depends on 
the existence of these real acts of will. What Kelsen is denying is that the principle 
of contradiction and the rule of inference apply to the validity of positive norms, 
and asserting that he is not (and need not be) concerned with their applicability (which, 
at this point, he concedes) to the meaning-contents of ‘ought’-sentences (pp 250—251) 
(Chapter 58). 

Chapter 59 is the only place where Kelsen mentions the basic norm. This chapter 
considers logical problems about grounding the validity of norms. Kelsen’s thesis 
is that a general norm validates an individual norm on condition that a competent 
authority posits the individual norm. However, he claims that such validation 
presupposes that the general norm is valid. The reason for the validity of a norm 
can only be another norm. This, however, threatens an infinite regress. The basic 
norm (which defines an order) prevents this regress. It empowers the dynamic process 
of norm-creation. However, it is not a positive norm but a norm presupposed in 
juristic thinking (a condition of legal science). The basic norm need not be 
presupposed, in which case a normative interpretation will not be possible. This 
chapter also considers various logical relations that Kelsen alleges can hold between 
and within norms (apart from the allegedly inapplicable principles of contradiction 
and inference). : 

In Chapter 60, Kelsen claims that the relation between the condition and the 
consequence in a conditional norm (if X happens then Y ought to be done) is a 
logical one, even though the component ‘Y ought to be done’ has no truth value. 
Chapter 61 presents the thesis that there is no specifically juristic logic. Ordinary 
logic applies in so far as it applies at all. 


Kelsen’s Arguments Against a Logic of Norms 
Each of Kelsen’s arguments against a logic of norms merits comment. 


(1) Kelsen’s central argument is that norms are not statements, they are neither 
true nor false.’ The principle of contradiction and the rule of inference only 
apply to statements with truth value. Thus, conflicting norms (‘A ought to do 
X’ and ‘A ought not to do X’) do not contradict, and it does not follow from 
‘All persons ought to do X,’ coupled with ‘John Smith is a person,’ that ‘John 
Smith ought to do X.’ 


Refutation of this view does not require establishing that norms have truth value. 
It is quite sufficient that Kelsen is wrong to maintain that the principle of contradiction 
and the rule of inference only apply to statements with truth value. 

According to Kelsen, the principle of contradiction specifies that a statement and 
its denial cannot both be true of the same set of circumstances and that one of these 


7 The contention that statements are sentences (or sentence-meanings) with truth value is purely stipulative. 
There are reasons for preferring to stipulate that statements are sentence-meanings (regardless of truth 
value), and that propositions are statements with truth value. 
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statements is necessarily true and the other false. So defined, the principle does 
apply only to statements with truth value. However, the principle that one of a 
statement and its denial is true, and the other false, is the principle of the excluded 
middle. The principle of contradiction itself only specifies that a statement and its 
denial cannot both be true (which allows that they might both be false or lack truth 
value). When Kelsen refers to ‘standard logic,’ he refers to the propositional and 
predicate calculi. These calculi also posit the principle of the excluded middle, thus 
operating only with propositions (statements with truth value). It is not, however, 
the case that the principle of contradiction (a statement and its denial cannot both 
be true) entails the principle of the excluded middle (one of a statement and its denial 
is true and the other false). So it is possible to have logical calculi that operate without 
the principle of the excluded middle, yet which exclude the conjunction of a statement 
p and its denial (—p). Kelsen might retort that, although this is so, (p& — p) only 
constitutes a contradiction when one of p and —p is true and the other false. But 
this is beside the point. The point is that (p&—p) is logically excluded whether 
or not p and —p have truth value. 

This is because the reason for the principle of contradiction (—[p&-—p]) is 
primarily a matter of consistency; and although consistency/inconsistency have 
implications for truth, they are primarily functions of meaning and form. p and 
—p are inconsistent with one another because in p something y is ascribed to x, 
and in —p it is denied that y is ascribed to x, so that taken together nothing is ascribed 
to x at all. It does not matter if the ‘quality (meaning)’ y (or —y) ascribed to x 
is prescriptive rather than descriptive, or that the statement (sentence-meaning) 
achieved by this ascription is neither true nor false. To say/prescribe ‘X ought to 
do z’ and (at the same time) to prescribe ‘X ought not to do z’ is not to prescribe 
anything at all. 

Furthermore, even of statements that are neither true nor false, it is not true that 
logic cannot be applied to them truth-functionally. Kelsen holds that statements like 
‘\/4 is sleeping’ (as well as norms) are neither true nor false. This is highly debatable 
and, in my opinion, there is no good reason for saying that they are not false. But, 
even granting that they are neither true nor false, there is no reason why one cannot 
say that if ‘V4 is sleeping’ is true, then it cannot be true that V4 is not sleeping. 
Logic itself is blind to the truth value of the statements to which it applies, or even 
to the question of whether they have truth value at all. It is not logic that determines 
that ‘V4 is sleeping’ has no truth value; this is a matter of epistemology. As far 
as logic is concerned, ‘V4 is sleeping’ is simply a statement of the form ‘X is y’ 
and, according to the principle of contradiction, it cannot be the case that ‘X is 
both y and —y’ for, according to this principle, if ‘X is y’ is true, it cannot be 
the case that ‘X is —y’ is true. The same applies to prescriptions. The logical form 
of ‘X ought to be y’ is ‘X has the property/is z (ought to do y).’ According to the 
principle of contradiction, it cannot be the case that X both ought to do y and ought 
not to do y, because it cannot be true that X is z and that X is —z. That prescribing 
y of X might not be to make an assertion about X that is capable of being true or 
false does not affect this at all. Again, it is not a matter of logic that ‘X ought/ought 
not to do y’ is neither true nor false but of epistemology. 

The rule of syllogistic inference specifies that: 


If, for all X, having p is a sufficient condition for having/doing y, then for any X, having 
p is a sufficient condition for having/doing y. 


According to Kelsen, there is no practical syllogism, because from 
For all X, if X does/has p then z ought to be done to X, 
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it does not follow that if a particular X does/has p then z ought to be done to this X. 
His present reasoning is that the conclusion is ‘z ought to be done to this X’; but 
this is neither true nor false, so it cannot follow from the premises. As such, he 
is not objecting merely to the rule of syllogistic inference. What he is actually claiming 
is that it can only be the case that q follows logically from p, where p and q are 
both statements with truth value. 

This is not so. The conclusion does not follow from the premises because of the 
truth value of the premises or because they have truth value. It follows from the 
meaning of the statements involved. A person who prescribed the general norm 
(eg All persons who commit murder ought to be punished), but failed to prescribe 
the individual one (eg John Smith, who committed murder, ought to be punished), 
would thereby deny that he/she also prescribed the general norm. This is because 
to ascribe (describe/prescribe) something of all members of a class (category) is 
to ascribe it of each and every member (that’s what ‘all’ means). 

Confronted with this sort of response, Kelsen is inclined to say that a person could 
fail to assent to the individual norm without misunderstanding the general one. There 
is a sense in which this is true, but this is beside the point. It is true that a person 
who claims to assent to the general norm could (it is logically possible) withhold 
assent from the individual norm, yet understand that assent to the general norm 
is assent to the individual norm. It is possible for persons to do this because it 1s 
logically possible for persons wilfully to contradict themselves. That is to say, a 
person could understand the general norm and understand that it is not consistent 
to assent to it and not assent to the individual one. What is not possible is for a 
person to understand the general norm and not to appreciate that to assent to it without 
assenting to the individual norm is to be inconsistent. Logic is guided by the value 
of consistency. When considering whether q follows logically from p, the point 
is not what it is logically possible for persons to say but what it is logically permissible 
fer them to say, ie what it is possible for them to say without being inconsistent.’ 
The person who assents to the general norm but not to the individual one is being 
inconsistent (and this is a matter of meaning, not of truth). 

Finally, in this connection, it is worth pointing out that if Kelsen were right that 
logic only applies to statements with true value, then it would have to be the case 
that the sentence-meaning in a prescription p does not follow logically from the 
sentence-meaning in p. In other words, one could infer the sentence-meaning —p 
from a prescription with the sentence-meaning p. Thus, from assent to ‘John Smith 
ought to be imprisoned,’ we could infer assent to ‘John Smith ought not to be 
imprisoned.’ This consideration alone is conclusive evidence that Kelsen is wrong 
to think that logic does not apply to norms. 


(2) Because the existence of a norm presupposes a positor, for an individual norm 
(eg ‘John Smith [who murdered his brother by shooting in town X at 12 noon 
on the 17th of May 1991, at location y] ought to be punished’) to be implicit 
in a general norm (‘All murderers ought to be punished’), together with the 
condition (John Smith murdered his brother by shooting, etc), it would have 
to be the case that the positor knew in advance that John Smith would murder 
his brother in the precise circumstances in which he did. This is absurd. 


If we mean by the ‘existence of a norm’ that it has been posited by someone, then 
the existence of a norm clearly presupposes that someone has posited it. If we mean 


8 Kelsen’s denial of the normativity of logic blinds him to this. 
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that the norm is one that ought to be applied and obeyed, then this is another matter. 
But suppose that the existence of a norm does presuppose a positor. Why should 
the idea that an individual norm (‘John Smith [who murdered his brother by shooting 
on the 17th May 1991, etc] ought to be punished’) is implicit in a general one (‘All 
persons who commit murder ought to be punished’) suppose that the positor of the 
general norm knew that John Smith would murder his brother by shooting on the 
17th of May 1991, etc? The individual norm is implicit in the general one simply 
by the meaning of ‘all persons,’ given that John Smith is a person. To suppose that 
it is not is to suppose that the general norm posited was not the norm supposed 
to have been posited (‘All persons who commit murder are to be punished’). 
Furthermore, Kelsen’s objection supposes that the intentions and understandings 
of someone who says something are relevant to what logically follows from what 
is said. This is extremely contentious. However, even if this is so, the objection 
does not work because it can be supposed that the positor of this general norm 
intended it to cover the case of John Smith, who murdered his brother by shooting 
on the 17th of May 1991, for the specification of ‘all persons’ means all persons 
who ever have lived, do live, ever will live, irrespective and regardless of their 
circumstances (which covers the particular circumstances of this murder). 


(3) A contradiction between norms presupposes that at most one can be valid. But 
since the validity af a norm is nat a property of a norm, but its existence, norms 
must be valid to conflict, so conflicting norms can and do exist, and a conflict 
between norms cannot be a contradiction between them. 


Crucial to this is what Kelsen means when he says that to say that a norm is valid 
is to say that it exists. On p 28 he tells us that 


‘[t]o be valid’ in its specific — objective — meaning signifies ‘ought-to-be-observed.’ This 
‘validity’ of a norm is its characteristic, ideell, existence. That a norm ‘is valid’ means that 
it exists. 


This implies that a norm exists if it ought to be observed and that to say that it 
exists is to say that it ought to be observed. 

Suppose we have two conflicting norms: ‘John ought to be punished’ and ‘John 
ought not to be punished.’ If to say that a norm is valid is to say that it exists in 
the sense just given, then the question of whether these two norms can co-exist 1s 
the question of whether it can be the case that both norms ought to be observed 
at the same time. Clearly, this cannot be the case (see further [5] below). Both norms 
cannot exist in this sense and cannot both be valid. 

Note that, in this sense, it is perfectly intelligible to say that a norm is invalid. 
It is to say that it ought not to be observed and to say that it does not exist is to 
say that it is invalid. 

It follows that when Kelsen says that conflicting norms can exist, meaning that 
both can be valid, and that both must exist and be valid in order to conflict, he 
has switched the meaning of ‘existence.’ He is now telling us that for a norm to 
be valid is for it to be posited (presumably by an ‘authorised’ source in a ‘real act 
of will’). It is, of course, perfectly possible for an authorised source to posit two 
conflicting norms, just as it is perfectly possible for someone to utter two contradictory 
statements. Indeed, if a person is to contradict himself or herself, then he/she must 
utter contradictory statements (or statements that imply contradictory statements). 

However, in this sense of ‘valid’ (= ‘exists’), it 1s not true that a contradiction 
between two norms would presuppose that they cannot both exist. The sense in which 
a contradiction between them presupposes that they cannot both exist is the sense 
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in which a norm could exist without being posited by a ‘real act of will,’ and in 
which to say that a norm exists is to ascribe something to it, viz, that it ought to 
be observed. 


(4) Contradictory statements are impossible but conflicting norms are possible. 


This is false. Contradictory statements are possible. If they were not, how could 
a contradiction ever occur? Logic does not pronounce on the possibility of statements 
but on their logical validity (permissibility/consistency). In holding that logical 
principles are not normative, Kelsen is unable to appreciate this. 


(5) No analogy to a contradiction is constituted by the fact that one cannot do what 
two conflicting imperatives require. There is a temporal element in this that 
is not present in a contradiction between statements (ie it is only not possible 
to obey one norm while obeying the other). 


What Kelsen specifically has in mind here is the idea that two conflicting norms 
can be obeyed, albeit only at different times, but two contradictory statements cannot 
both be true, and whichever is true is true timelessly. 

To begin with, this basis for ‘disanalogy’ rests on the idea that in a contradiction 
one statement is true and its denial false. As I have already pointed out (under [1] 
above), this is not so. In addition, this thinking requires us to say that there can 
be no contradiction between a factual belief and its negation, because it is possible 
to believe one statement at one time and its negation at another. Furthermore, this 
argument is beside the point because its intention is to deny that a conflict between 
norms is a logical relation. But, as Ota Weinberger has pointed out, knowledge 
that one cannot obey two conflicting norms at the same time is logical knowledge. 
That one cannot obey both is simply a function of the logical structure of the 
conflicting normative sentences.’ 

It should also be borne in mind that the whole point of Kelsen’s attack on a logic 
of norms is to secure the simultaneous validity of conflicting norms. Now, Kelsen 
makes it a condition of the validity of norms that they be at least possibly effective 
(see Chapter 34). However, if, as he acknowledges, it is not possible to obey two 
conflicting norms simultaneously, then it is not possible for them to be effective 
simultaneously and this means that, even on his own terms, it is not possible for 
them to be valid simultaneously. 


(6) A contradiction between two conflicting norms cannot be inferred from a 
contradiction between two statements about the validity of these norms: the latter 
do not contradict. 


Previously, Kelsen held that two conflicting norms could not both be valid. Although 
two conflicting norms do not contradict directly, they contradict indirectly through 
a contradiction that exists between statements (capable of being true or false) that 
each of the norms are valid. His view now is that this is no basis for an indirect 
contradiction between conflicting norms, simply because both statements about the 
validity of the conflicting norms are true (ie it is true that both conflicting norms 
are posited in accordance with the constitutional norm of the system). 

Since there is no need for a search for indirect bases for contradiction, this point 
is somewhat academic. However, the contention that it is true that two conflicting 





9 See Ota Weinberger, ‘Logic and the Pure Theory of Law’ in Richard Tur and William Twining (eds), 
Essays on Kelsen (Oxford: Clarendon Press, 1986) p 195. 
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norms are both valid should not be allowed to pass without comment. First, this 
rests on reading ‘X is a valid norm’ as ‘X is validated by the constitutional norm 
of the system of norms to which X belongs,’ rather than as ‘X ought to be applied 
and obeyed.’ Secondly, it begs the question concerning a logic of norms to hold 
that two conflicting norms can both be validated (at the same time) by a constitutional 
norm, for this requires that the validation relations owe nothing to any logical relations 
that might hold between norms (see [7] below). 


(7) Because the validity of a norm is its existence, norms cannot entail one another 
because the existence of one object does not entail the existence of another. 


This argument rests on interpreting the validity of a norm not as its ideell existence, 
but as its real existence. What Kelsen has in mind is that the fact that a general 
norm has been posited (by an authorised source) does not entail that an/the authorised 
source will posit the individual norm ‘corresponding’ to it. This is true, but irrelevant. 
What matters is whether it can consistently be said of both ‘X ought to do y’ and 
‘X ought not to do y,’ which have both been posited by an authorised source, that 
they ought to be applied and obeyed (are valid). Since they cannot be applied and 
obeyed at the same time, this cannot be said. 

Kelsen probably thinks that it can be said that both norms ought to be applied 
and obeyed, because what it means to say that Z is an authorised source is that 
norms posited by Z ought to be applied and obeyed. Thus, where Z posits both 
‘X ought to do y’ and ‘X ought not to do y,’ both norms are valid (ought to be 
applied and obeyed). 

But this reasoning requires the practical syllogism 


Norms posited by Z ought to be applied and obeyed 
Z posited ‘X ought to do y’ 
Ergo, ‘X ought to do y’ ought to be applied and obeyed 


to be valid. 

If it is valid, however, then to deny ‘X ought to be applied and obeyed’ is to 
deny (/fail to accept) that Z is an authorised source. It follows that to hold that ‘X 
ought to do y’ and ‘X ought not to do y’ can both be valid at the same time, because 
posited by Z, is to assert and deny that Z is an authorised source at the same time. 

To avoid this calamity, Kelsen must hold that what it means to say that a norm 
is valid is that it has been posited (by an authorised source). This contradicts what 
Kelsen persistently maintains, that positivity is a condition of validity, but not its 
meaning. '° 


(8) In an alleged normative syllogism, an unconditional norm follows from a 
conditional one. This cannot be valid. 
According to Kelsen, a norm such as 
(P): All persons who commit murder ought to be imprisoned 
is conditional. It prescribes 


(P’): If someone commits murder, then that someone ought to be imprisoned. 


10 The idea that positivity is a condition of a positive norm’s validity is sound; but only because a norm 
not posited by a real act of will is not a positive norm. When Kelsen maintains that it is a contradiction 
in terms to say that a positive norm can be invalid (see Chapter 44), and his reasoning rests heavily 
on this, he is making positivity at least a component of the validity of a positive norm. 
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Supposing that John Smith commits murder, a practical syllogism requires us to 
conclude 


(C): John Smith ought to be imprisoned. 


This, however, is an unconditional norm; and an unconditional norm cannot follow 
from a conditional one. 


This is a peculiar objection. The logical form of (P’) is 
(Gc): (For all x) [If x does y then z ought to be done to x]. 


Supposing that the practical syllogism is valid, where x stands for a person, and 
John Smith is a person, it follows that 


(Ic): [If John Smith does y then z ought to be done to John Smith], 


simply from the meaning of ‘all.’ ‘All persons’ means each and every person there 
is, ever has been and ever will be, and includes this person John Smith. This is 
a conditional individual norm. Given that John Smith does y, it now follows that 


(Iu): z ought to be done to John Smith, 


which is an unconditional individual norm. 

Now, the unconditional norm (Iu) follows from the conditional individual norm, 
given that John Smith does y, simply by the meaning of ‘if ... then’ in (Ic). This 
means, ‘from the antecedent, conclude the consequent.’ If there is any problem 
about the move from (Ic) to (Iu), where the consequent is itself a norm, then the 
difficulty is about the intelligibility of conditional norms as such, here (Gc) and 
(Ic). Yet Kelsen maintains (see Chapter 60) that there is no difficulty in the relation 
between the antecedent and the consequent in a conditional norm being a logical 
one. Kelsen must choose between allowing that unconditional norms can be derived 
from conditional ones, and holding that there cannot be any conditional norms." 

Of course, there would be a difficulty in deriving an unconditional norm from 
a conditional one if Kelsen has in mind the derivation of a Kantian categorical 
imperative from a Kantian hypothetical one (though this is not what is involved 
in deriving (Iu) from (Gc) or (Ic)). The way in which Kelsen deals with Kant’s 
distinction between categorical and hypothetical imperatives (see Chapters 2—5) 
lends credence to the possibility that he might simply be confusing two different 
meanings of the conditional norm/unconditional norm distinction: one concerning 
grammatical form and the other concerning the epistemological statuses of different 
kinds of ‘norms.’! 


{1 Note, too, that the problem of moving from a conditional to an unconditional is no different here 
from the case in a theoretical syllogism, where one also moves from a conditional to an unconditional. 
12 Kant maintained that there are two kinds of imperatives, ‘hypothetical’ and ‘categorical.’ A hypothetical 
one is one which is conditional in the sense that it is contingent upon the desires, wishes, inclinations 
of the addressee. Kant maintains that from ‘I want to achieve X, and doing Y is the necessary means 
to my achieving X,’ it follows that ‘I ought to do Y.’ What Kant has in mind is that for me, given 
the fact that I want to achieve X, the fact that doing Y is the necessary means to achieving X is a 
reason for doing Y. The requirement is contingent upon my wanting to achieve X, and is a requirement 
of reason in that Kant maintains that it would be inconsistent for me to claim that I want to achieve 
X and yet not be prepared to do Y. I must (if I am to be rational) recognise that I ought to do Y 
or give up trying to achieve X. And, according to Kant, hypothetical imperatives are derived by use 
of the principle ‘Whoever wills the end rationally ought to will the means (or give up willing the 
end),’ which he claims to be analytic. On the other hand, categorical imperatives are unconditional 
in the sense that they are binding irrespective of the wishes, wants, inclinations of the addressee. 
To say that A categorically ought to do Z is (in part at least) to say that A has reason to do Z, regardless 
of whether or not A might or might not want to do Z — indeed, regardless of whatever A might 
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It should be clear that Kelsen’s arguments for normative irrationalism are invalid. 
To confuse matters, he concedes this by the two concessions he makes on pp 249— 
251. There can be no doubt that the first of these is incompatible with every argument 
that Kelsen brings to argue against a logic of norms. However, in his introduction 
to the book, Michael Hartney implies that the second concession points to a tenable 
thesis that Kelsen has obscured by confusing it with issues to do with a logic of 
norms. Hartney correctly points out that Kelsen’s arguments against a logic of norms 
fall into two categories, which he does not distinguish. One set treats a norm as 
the meaning-content of a prescriptive sentence and maintains that logic does not 
apply to such contents. The other set treats a norm as a kind of contingently existing 
entity (a real (authorised) act of will) and maintains that logic does not determine 
that the existence of one norm will result in the existence of another (ie that the 
existence of a real authorised act of will in the form of a general norm, like one 
posited by the legislature, will result in the existence of the ‘corresponding’ individual 
norm, eg as an act of. will of a judge ‘applying’ the general norm). 

According to Hartney, Kelsen is wrong in alleging that logic does not apply to 
prescriptive sentences, but right in his claim that it does not determine the existence 
of real acts of will. His failure to distinguish the two issues, however, is thoroughly 
confusing and leads Kelsen to argue at cross-purposes with many of his ‘opponents,’ 
who are almost exclusively concerned with the issue of whether logic applies to 
prescriptive sentences. Kelsen, on the other hand, is really concerned only with 
the other issue, as is shown by his otherwise incomprehensible concession that logic 
does apply to ‘ought’-sentences (see pp 250—251). 

However, the matter is not so simple. What Kelsen is concerned to do is to establish 
that conflicting norms can be valid at the same time. This is not established by showing 
that the real existence of a norm does not entail the real existence of another norm 
or that conflicting norms can be po sited (which no one would deny), unless the 
validity of a norm is equated with ite real existence. And this Kelsen persistently 
denies. Hartney is not wrong to say that Kelsen’s work has been bedevilled, from 
the outset (see p xlii), by an ambiguity in what he means by a norm (a sentence- 


or might not want to do. 

Kelsen does not employ Kant’s terminology in the way Kant does. When he refers to an imperative, 
it is to what Kant would call a categorical imperative. When Kelsen refers to a categorical imperative, 
he refers to what Kant would regard as a categorical imperative expressed in unconditional form. 
When Kelsen refers to a hypothetical imperative, he refers to what Kant would express as a categorical 
imperative in conditional form. For Kelsen, ‘unconditional imperative’ is synonymous with ‘categorical 
imperative’ and ‘hypothetical imperative’ is synonymous with ‘conditional imperative.’ The Kelsenian 
distinction between categorical and hypothetical imperatives is one between different grammatical 
forms. The Kantian one is a distinction between prescriptions which, if they are to be justified, require 
different types of justification. 

Kelsen claims (i) that Kant’s ‘hypothetical’ imperatives are not imperatives at all — merely statements 
of causal necessity; (ii) that Kant’s ‘analytic principle of hypothetical imperatives’ is invalid; and (iit) 
that Kant does not appreciate that moral imperatives (which Kant claimed are categorical) can be 
hypothetical (conditional in form). Yet (i) is partly a function of the fact that Kelsen, unlike Kant, 
wishes to reserve the term ‘ought’ or imperative for what Kant would term categorical imperatives; 
(ii) rests, in as much as it is not a repetition of considerations falling under (i), on Kelsen not interpreting 
a ‘hypothetical imperative’ as contingent upon the wants of the addressee. He has Kant trying to justify 
what Kant would call a categorical imperative via the analytic principle of hypothetical imperatives. 
This is a travesty of Kant’s position; (iii) derives from a perfectly glaring attribution to Kant of Kelsen’s 
stipulative definitions of the terms ‘hypothetical imperative’ and ‘categorical imperative,’ which are 
quite different from Kant’s. According to Kelsen, the fact that a moral imperative can be stated in 
conditional form means that moral imperatives can be hypothetical. But Kant did not deny this, and 
Kelsen does not wish to assert that moral imperatives specify reasons deriving from means-ends 
considerations. 
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meaning vs a real object). But this is not the whole story. What is responsible for 
the mess that Kelsen gets into here is his persistent tendency to equivocate between 
different meanings of ‘validity.’ 

Hartney’s suggestion that the two sets of arguments should be separated just does 
not work if Kelsen is to show that two conflicting norms can both be valid whilst 
maintaining that validity is not identical to positivity, but to ideell existence. To 
do this, he has to show that there is no logic of norms as sentence-meanings. 


Consequences of Normative Irrationalism 


Kelsen says very little about the consequences of his claim that there is no logic 
of norms. It is worth noting or commenting on some of them. 


A. From the implication that conflicting norms can co-exist, it follows that municipal 
and international law can be considered independent of each other (which is an 
unrecognised change of position). 


B. If there is no logical derivation of an individual norm from a general one, then 
it seems that general norms can never guide action. Kelsen attempts to solve this 
problem by treating the relation between a general norm and an individual one as 
a function of an act of will. ‘No one is to lie’ does not command non-lying, but 
empowers persons (all in morality, judges in law) to create individual norms. The 
issuing of the individual norm becomes necessary for an act to be wrong. This entails 
commitment to ‘a theory of acceptance.’ For a norm to be valid it must be accepted 
by its addressee. In the case of legal norms (which, Kelsen maintains, are addressed 
directly only to officials, principally judges), the validity of a norm requires a judge’s 
acceptance (which is a view Kelsen previously rejected). Thus, legal duties are not 
constituted by general rules, but only by a corresponding act of the individual judge. 
This is very radical, for it follows logically that there can be no binding precedents 
and that it is impossible for any legally empowered official to act ultra vires. The 
doctrine of acceptance also entails that it is not possible to know what individual 
norm ‘corresponds’ to what general one prior to acceptance. 


C. The denial of a logic of norms entails that all authorisation (whether of moral 
or legal norms) must be dynamic. Alongside this we get the theory that derogation 
is not a logical function but requires a derogating norm to be posited. However, 
as Ota Weinberger maintains,“ although Kelsen holds that a derogating norm does 
not conflict with the norm it derogates, the notion of derogation rests on the idea 
that there is a logical incompatibility between norms. Without this derogation it 
is impossible; and, if it is impossible, then a dynamic theory of law is incoherent. 


D. Kelsen still appears to want to develop his theory as a middle-way between 
legal idealism and legal realism. As such, it is essential that he retain a role for 
the basic norm. Sure enough, the basic norm does make a brief appearance in the 
book. Its role (as before) is to be the reason for the validity of norms of an order, 
by validating the authority of the norm-creators of the order. However, for one 
norm to validate another requires a practical syllogism (which implies the intelligibility 
of the notion of practical reason). Kelsen’s normative irrationalism precludes this 
(and Kelsen is adamant that the concept of practical reason is a contradiction in 





13 Hartney points this out at p xlix. 
14 Weinberger, above n 9, p 199. 
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terms).'5 In line with this, Kelsen portrays the validation effected by the basic 
norm in a theoretical syllogism (involving statements of legal science, not norms 
themselves) (pp 252—254). He also claims that the basic norm is a fictitious norm, 
not a positive one (see p 256). But all of this is thoroughly inconsistent. According 
to Kelsen, a fictitious norm cannot validate a positive one and statements of legal 
science cannot validate or create norms. If Kelsen wants the middle-way, he must 
abandon normative irrationalism. Without a logic of norms and practical reason, 
he is left with a rather crude legal realism. Michael Hartney invites us to see the 
work as the final version of the pure theory of law. I cannot agree. Kelsen has, 
here, given up the most distinctive feature of this theory. 

There can be little doubt that Kelsen’s normative irrationalism is disastrous. It is 
also puzzling in that Kelsen does not indicate why he has found it necessary to develop 
his ideas in this direction. What perceived difficulty with his theory is normative 
irrationalism designed to solve? Conjectures are possible, but I think somewhat 
idle,'* for nothing will rescue the main thesis of the present work. Indeed, in my 
opinion, the publication of this work will not further Kelsen’s reputation at all. Those 
who admire his earlier work are likely to see in this work a sad decline in his 
powers." Those who have been less impressed will find plenty of ammunition for 
the conclusion that, in this work, the seeds of contradiction and equivocation in 
Kelsen’s general programme have burst into full flower, and that Kelsen has here 
effected his own ‘deconstruction.’ 


15 Kelsen’s discussion of Kant on practical reason is of interest here. Space restrictions preclude an analysis. 
However, in my view, Kelsen’s discussion is vitiated by a failure to distinguish practical reasons as 
motives from practical reasons as justifications. There is also a failure to distinguish (as justification) 
practical reason from pure practical reason, as well as a failure to appreciate the nature and ramifications 
of Kant’s distinction between wille and willkir. It should also be pointed out that Kelsen’s main reason 
for rejecting a (justificatory) practical reason is his contention that norms are acts of will, not acts 
of cognition. But the justification he provides for this is entirely circular: it is that there is no justificatory 
practical reason. To complicate matters, Kelsen’s denial of the intelligibility of practical reason is 
not, in any case, consistently maintained. For he has it that a person who wished to attain an end 
and did not employ the means the person knew to be necessary to achieve the end would be acting 
irrationally (see p 17). Also (see Chapter 22), why should norms only be capable of being directed 
to beings with reason and will if there can be no practical reason? 

16 My personal hunch is that Kelsen thought that if the validity of norms is to be treated tn terms of 
their logical relations, then it could not, in the final analysis, be consistent to hold that a norm was 
legally valid but morally invalid, and legal idealism would be the result. 

17 Hartney (p xiii) informs us that Kelsen was himself concerned that his memory and other mental faculties 
were declining, and that he was uncertain about whether the work merited publication. The decision 
to publish was left to, and taken by, his literary executors. 
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REVIEWS 


Dawn Oliver, Government in the United Kingdom: The Search for Account- 
ability, Effectiveness and Citizenship, Milton Keynes: Open University Press, 
1991, 241 pp, pb £12.99. 

Rodney Brazier, Constitutional Reform: Re-shaping the British Political System, 
Oxford: Oxford University Press, 1991, 172 pp, pb £5.99. 


Constitutional reform is a subject which has recently been very much in vogue. 
The amount of academic and political literature on the subject has continued to grow 
significantly: 1991 saw the publication of important contributions from all major 
political parties as well as Mr Tony Benn MP, Liberty, the Institute for Public Policy 
Research, the Institute of Economic Affairs, the Radical Society and the two books 
under review here. However, although constitutional reform may well now be on 
the political agenda, the degree to which it is on the popular agenda is still uncertain. 
In April 1991, a poll conducted for the Joseph Rowntree Reform Trust by MORI 
found that 72 per cent of respondents were in favour of a Bill of Rights being 
introduced in the United Kingdom, whereas only the previous month another MORI 
poll found that 59 per cent of respondents thought that Parliament works well, with 
only less than 10 per cent replying that it works badly. Whilst these two statistics 
are not directly contradictory, they do perhaps illustrate a certain ambivalence on 
the part of the public about constitutional reform. 

In their books, both Oliver and Brazier concentrate on the elements of constitutional 
reform which they identify as being of practical interest: neither is or professes 
to be a complete work on all aspects of the subject. Oliver’s book is the longer, 
and is probably the more challenging of the two. The author sensibly divides the 
book into four sections. First, she identifies the problems she wishes to address 
and introduces the three themes of accountability, effectiveness and citizenship upon 
which she wishes to centre her argument. Secondly there is some discussion of the 
institutions of the constitution — Parliament, Central Government and the Civil 
Service, Local Government, National Assemblies and Decentralisation, and the 
Judiciary. Then the focus is shifted from institutional reform to what Oliver dubs 
‘the political process itself,’ and the three issues of reforming the electoral system, 
enacting a Bill of Rights and introducing freedom of information legislation are 
considered. Finally, the book is concluded with a brief discussion of methodology: 
should the reforms be introduced by way of a new Written Constitution or through 
more gradual constitutional ‘renewal’? 

Throughout her work, Oliver does not shy away from wearing her political heart 
on her sleeve. But this is not just another offering from the Liberal school of 
constitutional reform — Oliver disagrees, for example, with the formulae for change 
prescribed by the Liberal Democrats in their Federal Green Paper of 1990, We The 
People ... and with the IPPR, especially in terms of methodology. Yet the book’s 
discussion is of a familiar agenda, with the prioritisation of the introduction of a 
Bill of Rights and electoral reform — topics long associated with the centre ground 
both of politics and of academic commentaries. The danger with this style of overtly 
political scholarship, however, is that the author must always beware of telling only 
the expedient parts of the story. Oliver does not always steer completely clear of 
this pitfall: examples being her references to the International Covenant on Civil 
and Political Rights (throughout chapter 9), whereas no mention is made of the equally 
important International Covenant on Economic, Social and Cultural Rights. Similarly, 
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the inclusion of selected extracts of the European Convention on Human Rights 
betrays an undefended assumption that it contains a list of universally held beliefs 
and is a ‘Good Thing.’ Not all would agree: compare, for example, the Charter 
of Rights in Schedule 1 of Benn’s Commonwealth of Britain Bill, paragraphs four 
and five, which specifically include equally justiciable economic and social rights. 

Brazier does not follow Oliver in arguing for grand new designs, but instead 
provides us with a shopping list of practical improvements to the British constitution. 
As with Oliver he combines brief narrative of recent proposals with indications of 
where his personal preferences lie. First, consideration is given to the methodology 
of constitutional reform, an enormously important yet all too often strangely neglected 
aspect of the subject. Public lawyers are developing an unwelcome habit of looking 
to other jurisdictions in comparative research, finding a better alternative and then 
simply arguing that such an alternative should be implemented here without giving 
any thought to the difficult question of how such reforms should be carried out. 
The classic example of this is perhaps the JUSTICE/AII Souls Report on Administra- 
tive Justice but, in the field of constitutional reform, the Liberal Democrats’ We 
the People ... and the IPPR’s draft written constitution are also guilty of this failing. 

Brazier then goes on to propose what he regards as a current and realistic agenda 
for reform — realistic, that is, as long as the Conservative and Labour parties continue 
to take turns in office, and as long as both persist in their reluctance to embrace 
radical constitutional change. Thus, abstract written constitutions and what in 1991 
were regarded as unfashionable topics (such as devolution) are excluded from 
discussion and the focus of the book is firmly on the ways in which present constitu- 
tional practice may be reformed. The danger of this is how quickly such an approach 
can look dated: devolution was an important election issue in 1992 and there were 
strong indications during the campaign that the Labour Party’s traditional hostility 
to proportional representation might be breaking down. Brazier’s latest offering, 
therefore, very much builds on the framework of discussion laid down in his earlier 
works Constitutional Practice and Constitutional Texts, with chapters 3—7 particu- 
larly following the familiar pattern of considering Parliament, Ministers’ powers 
and the position of the Crown. These are clearly the issues with which Brazier is 
primarily concerned at the moment and, although Constitutional Reform is a useful 
addition to any public lawyer’s library, it is probably his earlier works that will 
be referred to more frequently and read with more eagerness. The presentation and 
relatively lower price of this latest book indicates that it is perhaps designed for 
a wider market than were his earlier works. If in writing this book Brazier succeeds 
in explaining to a larger audience in a lucid and understandable way some of the 
complex issues of constitutional reform, then that is surely an important and 
worthwhile achievement. 

There are, however, two criticisms to be made. First, Brazier does not always 
successfully achieve his ambition of restricting the discussion to currently realistic 
reforms: his advocacy of an Australian style Constitutional Commission, for example, 
is perhaps a little romantic in the traditional British political climate of sharply divided 
parties. Are politicians and other actors on the constitutional stage really going to 
be able to arrive at any consensus over ‘constitutional propriety’? Brazier describes 
this as ‘a typically British answer to a very British problem’ (p 32), but is it not 
dangerously close to the lax style of comparative scholarship criticised above? 

The second, more serious, criticism applies equally to both Brazier and Oliver 
and that is the selection of topics discussed. Both authors admit to having been 
selective in the content of their works, but in each case there are (the same) two 
startling omissions: Northern Ireland and the European Community. Brazier 
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acknowledges that Northern Ireland is the ‘most intractable problem in the United 
Kingdom constitution’ (p 20) and remarks how ‘odd’ it is that it has not been analysed 
in a forum where all political parties in Britain (sic) were represented, yet he then 
goes on to continue this tradition of ignoring the Province! As his book is subtitled 
Re-shaping the British Political System, perhaps in Brazier’s case this omission is 
excusable, or at least understandable. In Oliver’s case, however, it is harder to justify. 
One would expect discussion of Northern Ireland to figure prominently in any book 
entitled Government in the United Kingdom, yet here, apart from half a page in 
the opening section and the occasional reference in the chapter on decentralisation, 
one searches in vain. Nor does Northern Ireland fare much better in other sets of 
proposals: the Liberal Democrats simply express their ‘hope that it will be possible 
soon to decentralise power once again to Northern Ireland.’ The IPPR’s Written 
Constitution is particularly weak on Ireland, merely saying that a Regional Assembly 
and an Executive should be established for Northern Ireland, for Scotland, for Wales 
and for the regions of England. The Commonwealth of Britain Bill simply provides 
that ‘two years after the passing of this Act ... the jurisdiction of Britain in Northern 
Ireland shall cease ...’ The National Front, on the other hand, wants to see 
administrative decentralisation, in order to ‘relieve congestion in the South-East 
of England and help to unify the United Kingdom’ and to this end they suggest 
as an example moving the Treasury to Belfast. 

The second major omission from both books is any consideration of the European 
Community. Both Oliver and Brazier have brief discussions of the European 
Convention on Human Rights — Oliver even reprints parts of it as an appendix 
(an invitation to treat, perhaps?) but, despite its tremendous significance and despite 
current popular interest in it, the UK’s membership of the EC is not considered. 
The days when public lawyers in the United Kingdom could leave the European 
Community out of their analysis for someone else to come along afterwards and 
pick up the pieces are over. As the Liberal Democrats put it in We the People ...: 
‘as European integration proceeds apace, it becomes ever more unrealistic to view 
Britain’s political and economic institutions in isolation from the European Com- 
munity.” What Simon Lee has dubbed the ‘external constitution’ of the UK is at 
least as important, if not more so, than its internal constitution. The nation state 
is no longer necessarily sovereign and, while Oliver does at least acknowledge this 
in passing, neither author takes the essential implications of this on board in their 
analysis. Significantly, issues of sovereignty and the European Community are not 
similarly ignored in other recent contributions to the constitutional reform debate: 
clause 12 of the Commonwealth of Britain Bill specifically provides that where 
legislation of the Commonwealth Parliament conflicts with EC law, then the British 
legislation shall prevail. Chapter 6 of the IPPR’s Written Constitution envisages 
a shared legislative power which attempts to follow a ‘modified form of federalism 
fand . . .] the principle of subsidiarity’ (p 36 of the Commentary on the Constitution). 
It is a trite observation that the cornerstone of the constitution of the United Kingdom 
was the sovereignty of Parliament. Ever closer Union has radically altered this, 
yet even leading constitutional commentators such as Oliver and Brazier continue 
to attempt to sidestep it. 

As mentioned above, the argument in Oliver’s book centres around the three loose 
themes of accountability, effectiveness and citizenship. While this is not necessarily 
unreasonable, it must be emphasised that this is only one of several possible selections. 
Oliver’s is a politically expedient choice: it enables her more easily to stick to her 
agenda, as by identifying the problems of government to be a lack of accountability, 
effectiveness and citizenship, her proposed reforms of introducing greater freedom 
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of information, electoral reform and a Bill of Rights can more easily be presented 
as the most appropriate way forward. The difficulty with this is twofold: not only 
does it confuse question and answer (that is to say, it is not always clear whether 
the solutions are proposed to resolve the problems or whether in fact the problems 
or themes are themselves constructed for the sake of the ‘solutions’ which the author 
would like to see implemented), but it also artificially excludes other tremendously 
important themes of constitutional law and reform. More than accountability, effec- 
tiveness or citizenship, it is the future of the sovereignty of Parliament which has 
been at the head of the recent debate in both political and popular circles, which 
makes its total exclusion from the argument of both Oliver’s and Brazier’s books 
hard to justify. 

These two major omissions apart, however, both of these books are useful additions 
to the literature on this subject. Perhaps it is because for much of 1991 and the 
start of 1992 we were in a state of high electoral excitement with all the main parties 
publishing policy documents of some length on various aspects of the constitution 
that this whole area of public law has been so fast moving. Much of the uncertainty 
previously surrounding this debate has now been at least temporarily resolved with 
the result of the general election, but it is hoped that both Brazier’s and Oliver’s 
important contributions will manage successfully to outlive this relatively short period 
of inflated excitement. 

Adam Tomkins * 


Christopher „J. Bruce and Jo Carby-Hall, Rethinking Labour-Management 
Relations: The Case for Arbitration, London: Routledge, 1991, x + 206 pp, 
hb £35.00. 


In the second half of the 1980s, considerable interest was aroused in Britain by 
the negotiation of ‘no strike’ agreements between some trade unions and employers. 
One of the distinctive features of these ‘new style’ collective agreements was the 
provision for ‘pendulum’ or ‘final offer’ arbitration as a method of dispute resolution. 
Under this form of arbitration, the arbitrator has to choose between the respective 
claims or offers made by the union and the employer, in contrast to conventional 
arbitration which leaves the arbitrator free to decide the terms of the award to be 
made. Some commentators heralded a new dawn in British industrial relations which 
would be ‘strike free,’ with unresolved disputes settled by this allegedly new (for 
Britain) form of arbitration. (The best known is P. Bassett, Strike Free (London: 
Macmillan, 1986).) In practice, things have been rather different. Some of these 
‘no strike’ agreements do not totally eliminate the possibility of industrial action 
within the terms of the agreed disputes procedures, and some experienced arbitrators 
have expressed dissatisfaction with the constraints of the ‘final offer’ terms of 
reference as a way of providing for satisfactory awards, or, where this is possible 
under the terms of the procedures, securing agreed solutions through conciliation. 
(See S. Kessler, ‘Pendulum Arbitration,’ Personnel Management, December 1987; 
R. Lewis, ‘Strike-Free Procedures: Are they what they seem?’ Warwick Papers 
in Industrial Relations No, 20, January 1988; and R. Lewis, ‘Strike-Free Deals and 
Pendulum Arbitration,’ British Journal of Industrial Relations, 1990, vol 28, no 1 
(March) 32.) There is, nevertheless, still considerable interest in whether the use 
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of arbitration — conventional or ‘final offer’ — might be extended and developed 
as a form of dispute resolution in industrial relations so as, inter alia, to reduce 
the extent of industrial conflict. 

At first sight, therefore, the thesis of Rethinking Labour-Management Relations 
might appear to be of some interest. Simply stated, it is that it is both possible and 
desirable to replace ‘the strike-based system of collective bargaining with an 
arbitration-based system.’ The bulk of the argument which leads to this conclusion 
is grounded in the discipline of labour economics with theory tested, where possible, 
against empirical evidence, again largely as found in the work of labour economists. 
It proceeds by first setting out the characteristics of what the authors consider would 
be ‘perfect’ collective bargaining. These are described in terms of first, giving 
workers a ‘collective voice,’ second its ‘efficiency,’ which is defined as the effect 
of trade unions on productivity, profits and investment, employment and inflation, 
third ‘equity,’ which is measured entirely by reference to a modified form of the 
criteria in Rawls’ The Theory of Justice, and finally ‘legal structuring.’ As used 
by the authors, this last criterion means the extent to which collective bargaining 
can improve the ability of workers to secure their legal rights by relying on the 
expertise of trade unions obtained through regular experience of the judicial system. 
The ‘strike-based’ system of collective bargaining which actually exists (although 
it is not entirely clear where — inferentially, perhaps only in English-speaking 
developed market economies) is then analysed to see how it measures up to the 
ideal of ‘perfect’ collective bargaining in these four respects. While it is rated quite 
highly on some issues, on others it is found wanting. By way of a postscript to 
this analysis, any suggestion that the right to strike is a fundamental right which 
cannot justifiably be removed in a democratic society is quickly disposed of with 
the help of a brief reference to Dworkin’s distinction between constitutive and 
derivative rights; the right to strike is firmly placed in the latter category. 

On all four issues — collective voice, efficiency, equity and legal structuring — 
arbitration is found to be superior to ‘strike-based’ collective bargaining. After some 
discussion of the merits and demerits of various alternatives within arbitration — 
should it be voluntary or compulsory, conventional or final offer, should arbitrators 
be provided by the state or ‘the private market’ — the book concludes with an outline 
proposal for legislation for putting in place new procedures for the conduct of 
collective labour relations in which ‘a work stoppage’ would only be the ‘ultimate 
method of resolving disputes’ if permission had been received from an independent 
commission. Otherwise, provision would have to be made in collectively agreed 
procedures for ‘binding arbitration’ unless permission was given by ‘the Secretary 
of State (or other appropriate authority)’ for the procedures to provide for neither 
a work stoppage nor binding arbitration. Breach of those ‘no-strike no-lockout 
agreements’ would be the subject of a complex system of financial penalties. 

It is tempting to dismiss this proposal and the substance of the argument that leads 
up to it as simply naive. While arbitration has often been suggested as a possible 
quid pro quo for removing the right to strike from essential service workers, 
arbitration in disputes of right, that is, over the interpretation of existing agreements, 
can and does exist as an integral part of collective bargaining which the authors 
would describe as ‘strike-based.’ Indeed, a basic premise of the book, that current 
collective bargaining — presumably in all Western market economies — takes place 
only because of the ability of trade unions to make a credible strike threat, does 
no justice to the development of collective bargaining in circumstances where this 
is clearly not the case. But the book is also unsatisfactory for a number of other 
fundamental reasons. In the first place, it fails to show any sensitivity to the role 
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which the law has played and can play in shaping the institutions of industrial relations. 
Both the argument and the conclusion proceed on the basis that the law can dictate 
the form that these institutions take and the way that they work by assuming that 
all the parties behave in accordance with an economist’s view of what is rational. 
Experience suggests that the real world is not like that. 

Moreover, this experience varies considerably as between different countries. 
While the book claims to be concerned with collective bargaining generally and 
not any one system, in fact reference is made only to the experience of Britain, 
the USA, Canada, Australia and New Zealand, and it takes no account of practice 
in other developed Western market economies. Most of the argument is more 
narrowly based on American or Canadian experience and the relevance of this in 
the very different British or Australian contexts is open to question. It is indeed 
surprising, given the thesis underlying the book, that very little reference is made 
— and some of that is seriously out of date — to the Australasian experience of 
nearly a century of compulsory arbitration systems as the focal part of industrial 
relations. This antipodean history would suggest the need for some scepticism about 
a conclusion that universal or near universal provision for arbitration of labour 
disputes within a state-structured framework would eliminate strikes and other forms 
of industrial action. While the book recognises the many variables within arbitration 
in an industrial relations context, there is no real sense of any understanding of 
why different types of procedure have been adopted in different circumstances. Nor 
is there any suggestion that the state may have an interest in industrial relations 
which goes far beyond facilitating procedures which provide for dispute resolution 
without industrial action taking place. 

In short, the issues involved in labour dispute resolution are a good deal more 
complex than this book admits. Neither the analysis nor the conclusion is therefore 
of much value in assisting either an understanding of past developments or the 
evolution of fresh thinking on the settlement of collective labour disputes. 

Bob Simpson* 
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Serious and Complex Fraud: A New Perspective 
George Staple* 
Introduction 


There is a well-known story about the notorious fraudster of the First World War, 
Horatio Bottomley. He was eventually convicted and sentenced to a term of imprison- 
ment. He was visited in gaol by a well-intentioned Peer, who had known him in 
his palmy days. At the time of the visit, Bottomley was stitching mail bags. The 
visitor said to him, ‘Ah Bottomley, sewing, I see.’ ‘No, reaping,’ came the reply. 

It is often said that in the fertile field of serious fraud we experience far too much 
sowing, and not enough reaping. But in recent years Parliament has made valiant 
efforts to redress the balance. In 1986 the Financial Services Act reached the statute 
book. It introduced a new system of regulation to cope with the post ‘Big Bang’ 
structure of the City.' A principal purpose of the Act was to prevent fraud. The 
following year a new Criminal Justice Act was passed. The Act set up the Serious 
Fraud Office, the purpose of which was to improve the investigation and prosecution 
of serious and complex fraud. However, there is still widespread concern about 
whether sufficient is being done to investigate and prosecute those responsible for 
fraud. 


A The Nature of Fraud 


When I arrived at the Serious Fraud Office I very quickly became aware of the 
presence of the Treasury. Departments are required to forecast expenditure further 
and further ahead, and this caused me to consider what might be the future pattern 
of fraud, and the resulting level of expenditure for the SFO. 

There is some evidence to suggest that fraud, at any rate company fraud, like 
the economy, is cyclical. In boom conditions, when share prices are high, people 
use their company’s paper to buy assets, usually by taking over other companies. 
They try to enhance the price of their own shares, or depress the price of the target 
company’s shares, so that fewer of the acquiring company’s shares have to be found 
to provide the purchase consideration. 


*Director of the Serious Fraud Office. 
: This article is a revised version of the Shimizu Lecture delivered at the London School of Economics on 
12 November 1992. 


1 See Gower, ‘Big Bang and City Regulation’ (1988) 51 MLR 1. 
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It is then that the market manipulation type of fraud takes place. Sometimes they 
pay cash or offer a cash alternative. They see the target company replete with valuable 
assets, and a special feature of this phase of the cycle is the financial assistance 
type of fraud. Entrepreneurs emerge who cannot, it seems, resist the temptation 
of finding a way to use a company’s assets as a means of financing, or helping 
to finance, the purchase of the company’s own shares. This sort of fraud seems 
to occur in the City every 10 years or so. It can be traced back to the South Sea 
Bubble. The mischief, of course, lies in the unauthorised reduction of capital that 
occurs when a company’s assets are used to purchase its own shares. The loss is 
suffered by the creditors, who may see the company become insolvent, and those 
shareholders who have acquired their shares without the financial assistance of the 
company. Their shares in the company are rendered less valuable, or worthless. 

As the economic cycle moves on, so does the cycle of fraud. Boom conditions 
give way to recession. Bull markets turn into bear markets, and takeover activity 
declines. So we experience a simpler type of fraud. People run short of money. 
They manage for a while, but they become increasingly concerned about supporting 
their lifestyle and their business — usually in that order. They re-finance by issuing 
new shares or borrowing. Banks continue to support their customers for a while 
in the hope of better times, but in the end insolvency sets in. During this period 
we experience deception, false accounting and fraudulent trading. Then, as recession 
deepens and the liquidators get to work, a yet simpler sort of fraud is discovered. 
We find people have resorted to straightforward theft. 

I have limited myself to describing in a very general way the sort of fraud most 
commonly found in cases dealt with by the Serious Fraud Office. But as Lord 
MacNaughten said in his famous dictum on the subject: 


Fraud is infinite in variety; sometimes it is audacious and unblushing; sometimes it pays a 
sort of homage to virtue, and then it is modest and retiring; it would be honesty itself if it 
could only afford it. But fraud is fraud all the same.? 


One only has to look at the appendix to the Report of the Roskill Committee? to 
see some of the infinite variety of modern fraud. Advance fee fraud, charity fraud, 
cheque and credit card fraud, common market fraud, computer fraud, cheque ‘cross- 
firing’ and, intriguingly, ‘cube-cutting,’ insurance fraud, Revenue and Customs fraud, 
Social Security fraud. The list goes on and on. 

When we do eventually pull out of the current recession, the new system of financial 
regulation will face its first full test. The system did not come fully into effect until 
1988, by which time we were nearing the end af the boom conditions of the 1980s. 
But however good a system of regulation is established, some fraud will go undetected 
because that is the nature of fraud. It is committed by people whose purpose is to 
beat the system. 

We hear much about the virtues of the American Securities and Exchange 
Commission. It has certainly proved its worth since it was set up in the early 1930s. 
But it did not manage to prevent a number of spectacular frauds in the United States 
during the 1980s. We cannot assume that our own system of regulation, however 
much we improve it, will do significantly better. Of course, what we shall never 
know is how much worse the level of fraud would be, but for the existence of the 
regulatory system. So in the confident expectation that fraud is not going entirely 
to disappear, it is worth looking at the system we presently have in place for the 
investigation and prosecution of serious fraud. 





2 Reddaway v Banham [1896] AC 199, at 221. 
3 Report of the Committee on Fraud Trials (London: HMSO, 1986). 
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B Aspects of the Work of the Serious Fraud Office 


The Roskill Committee, set up to consider the matter in 1983, made no less than 
112 recommendations. Many have required legislation, but others have required 
only changes in procedure and in the organisation of prosecution and court resources. 
It is worth saying at the outset that in spite of all the criticism of the present system, 
and the SFO in particular, there is no doubt in my mind that much fraud that in 
pre-Roskill days went unreported, uninvestigated and unprosecuted is now being 
dealt with effectively. The system is much improved. 

I might add that prosecution is about deciding that the evidence points to a realistic 
prospect of conviction, satisfying yourself that the public interest requires a 
prosecution, and presenting the facts fairly to the jury. But, if the SFO is to be 
judged by its rate of conviction, in the year to April 1992 our rate was about 67 per 
cent. In the current year it is running rather higher than that. That is on a defendant 
by defendant basis. But on a case by case basis, there are very few indeed where 
we do not secure at least one conviction. 

A new and unified organisation responsible for all the functions of detection, 
investigation and prosecution of serious fraud was the first recommendation made 
by Roskill. The Criminal Justice Act 1987 in setting up the Serious Fraud Office 
provides for a Director to be appointed by the Attorney General. The Director may 
investigate any suspected offence which appears, on reasonable grounds, to involve 
serious or complex fraud,* and may institute, and have the conduct of, any 
criminal proceedings relating to fraud.° 

It is immediately apparent that the SFO is required to investigate and prosecute, 
but not, as suggested by Roskill, to ‘detect’ serious fraud. Detection is left to the 
Department of Trade and Industry, the police, the regulatory bodies and members 
of the public, although in the course of its enquiries the SFO does, of course, discover 
fraud not foreseen when the case was accepted. In the past, many of the cases have 
been the subject of some form of DTI enquiry but, where appropriate and by 
agreement with the DTI, the SFO now investigates from the very beginning and 
so avoids a duplication of effort. 


The Criteria for Acceptance 


So what is a case of serious or complex fraud? The Office lays down certain criteria 
for acceptance. 


(i) The case must be complex in fact and/or law; 
or 


(ii) it must be of considerable public interest or concern; and in addition 
(iii) the value of the fraud must normally exceed £5 million. 


In practice, an SFO case will be one which requires the use of the special powers 
of the Director (see below). Unfortunately, the trend is towards larger and larger 
frauds and we do not carry a caseload of more than 60. Over the past 18 months 
the total amount lost, or at risk, in cases handled by the Office increased from £1.3 
billion to over £5 billion. The alleged deficiency in two of our cases exceeds by 


4 s13). 
5s 1(5). 
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several hundred millions of pounds the total annual figure for burglary for the whole 
of England and Wales!6 


Multi-disciplinary Teams 


Another of Roskill’s principal recommendations addressed the need for multi- 
disciplinary teams to work on cases of serious fraud. The 1987 Act provides for 
the investigation to be conducted in conjunction either with the police, or with any 
other person, who in the Director’s opinion is a proper person to be concerned with 
it. Where a case is accepted by the SFO, a case team of lawyers (that includes 
prosecuting counsel), accountants, police officers and support staff is appointed. 
The case will be under the control of a case controller, who is a lawyer. He or 
she is responsible for ensuring an expeditious and effective investigation, and for 
any ensuing prosecution. In most SFO cases, one or more accountants will be 
appointed. The relevant police force will appoint officers to the investigation team. 
The number will, of course, depend on the size and complexity of the case. The 
team will be provided with a case secretary. The secretary provides the case controller 
with administrative assistance, and is responsible for the control and distribution 
of case papers. Often specialist expertise is required, and is not available from within 
the SFO. This would include assistance from accountants, computer and graphics — 
experts, stockbrokers, bankers, fund managers, and so on. On certain cases, these 
teams work together in large rooms. 

Not only do the different members of the team work alongside each other on a 
day-to-day basis, they take part in frequent case conferences to discuss progress 
and to decide the future direction of the case. They also hold post-mortems after 
completion of the case to consider any lessons to be learnt. 

It is one of the paradoxes of the criminal justice system that, while we were busy 
creating the Crown Prosecution Service as a separate organisation in order to keep 
investigation and prosecution apart, we created the SFO where both functions are 
carried out by one and the same organisation. And by and large, in my opinion, 
it has worked very well. 

The SFO would not, however, have pleased an early Victorian Postmaster General, 
the Marquis of Clanricarde, who considered it objectionable that a solicitor should 
investigate Post Office crime, conduct the prosecution and then give evidence about 
it. He recommended that the functions should be separated. So the problem is not 
new, but we do take considerable care to ensure that the decision to prosecute is 
taken by a lawyer independent of the details of the investigation. 

As a general rule, each case has an investigating lawyer appointed to the team 
in addition to the case controller. It is the case controller who takes the strategic 
investigative and prosecution decisions. The case controller remains largely aloof 
from the evidence gathering process. The small size of the SFO’s legal staff ensures 
that informal and objective support for case controllers is readily available. Six 
Assistant Directors each supervise two or three other lawyers acting as case controllers 
and they in turn have access to the Director. 


eee 
6 The Fraud Investigation Group ‘FIG,’ which is part of the Crown Prosecution Service and presided 
over by the Director of Public Prosecutions, handles at any one time between 700 and 800 cases of 

less — though not much less — serious fraud. 
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Mutual Assistance with other Jurisdictions 


Serious or complex fraud, the statutory description of our cases, is normally very 
complicated. It involves examination of many thousands of documents, the tracing 
of funds through a myriad of bank accounts, often in several different jurisdictions. 

I sometimes think that the single biggest factor contributing to the complexity 
of fraud cases as we know them today was the abolition of exchange control on 
the Conservative Party’s return to power in 1979. It has had many beneficial results, 
but the complete freedom to move money out of the UK to different jurisdictions 
has added enormously to the complexity of fraud. It has given it an international 
dimension, which in earlier times simply did not exist. 

The success of our foreign exercises is dependent on co-operation from the 
authorities in other jurisdictions. That help has been much more forthcoming since 
the coming into effect of the Criminal Justice (International Cooperation) Act 1990. 
This provides for the United Kingdom to assist foreign countries in obtaining evidence 
in the UK for use in foreign proceedings. So we can offer reciprocity. Indeed, the 
Serious Fraud Office is making effective use of the European Convention on Mutual 
Assistance in Criminal Matters (1959), to which the UK is now a party. It is the 
case that the SFO has established good working relationships with the authorities 
in many foreign jurisdictions. 

Because our lawyers are involved in the investigative process, we are able to 
supplement the informal inquiries made through Interpol at a much earlier stage. 
Continental examining magistrates and public prosecutors readily recognise our role 
in the criminal procedure. Personal contacts have increased our understanding of 
the framework of foreign criminal law and procedure within which mutual legal 
assistance is granted. Recently, the SFO has been working together with the other 
UK designated prosecuting authorities and the Home Office to streamline the 
procedures and reduce the delays attendant upon extradition and the gathering of 
foreign evidence, and to increase the worldwide network of mutual legal assistance 
treaties. 

The special powers and procedures of the Criminal Justice Act 1987 and the multi- 
disciplinary teamwork of the SFO have attracted considerable interest in other 
jurisdictions. A number of study visits have been paid to the SFO by lawyers and 
judges from a variety of nations ranging from Japan to the West Indies and several 
‘SFOs’ have been established abroad. This too provides a good source of practical 
help. 


Special Powers 


The SFO is granted special powers under section 2 of the 1987 Act. The powers 
are akin to those granted to DTI Inspectors under the Companies Act. By notice 
the Director can compel the person under investigation to answer questions or produce 
documents. So the section 2 power enables the SFO enquiry to replace a DTI enquiry 
with, as I have said, the consequent saving of time and resources. The difference, 
however, from the DTI powers is that, whereas the transcript of a DTI Inspector’s 
interview is admissible in evidence, the transcript of an SFO interview is not. The 
SFO’s power is only investigatory, and the legal professional privilege applies when 
someone is questioned. 

The only exceptions are when someone has not told the truth in the course of 
an interview and is being prosecuted for that, or when, at the trial, he gives evidence 
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which is inconsistent with his statement under section 2. In those circumstances, 
the transcript would be admissible. 

However, if the recipient of a section 2 notice fails to answer without reasonable 
excuse, or tells lies in the course of the interview, he commits a criminal offence, 
which can be punished by a term of imprisonment. 

Notwithstanding the safeguards, I regret that section 2 is viewed with deep 
suspicion, particularly by those under suspicion! Some would Say it creates at the 
SFO nothing short of a modern Star Chamber. More mildly, others would say it 
represents a serious curtailment of the right of silence. 

The right of silence recently received careful consideration by the House of Lords 
in R v Director of the Serious Fraud Office, ex p Smith.’ In that case it was held 
that the investigation of a suspect did not end when he was charged. Questioning 
under section 2 could, therefore, take place after charge. 

Having identified the right of silence as a disparate group of immunities which 
differ in nature, origin, incidence and importance, Lord Mustill said that they exist 
partly to reflect the common view that one person should, as far as possible, be 
entitled to tell another to mind his own business. He went on to say: 


all civilised states recognise this assertion of personal liberty and privacy. Equally, although 
there may be pronounced disagreements between states, and between individual citizens within 
states, about where the line should be drawn, few would dispute that some curtailment of 
the liberty is indispensable to the stability of society; and indeed in the United Kingdom today 
our lives are permeated by enforceable duties to provide information on demand, created 
by Parliament and tolerated by the majority, albeit in some cases with reluctance. 


And later in the judgment Lord Mustill said: 


Since the 16th century legislation has established an inquisitorial form of investigation into 
the dealings and assets of bankrupts which is calculated to yield potentially incriminating 
material, and in more recent times there have been many other examples, in widely separated 
fields, which are probably more numerous than is generally appreciated.? 


In R v Director of the Serious Fraud Office, ex p Maxwell," the jurisprudence 
on section 2 was developed further when the Divisional Court held that when a 
person is required to attend for interview under the section, the SFO is not obliged 
to disclose documents and information in its possession to the interviewee. 

The fact is that, faced with the myriad of opportunities for the concealment of 
fraudulent activities which companies and trusts provide, Parliament has established 
an inquisitorial regime in relation to serious or complex fraud, and has given the 
Serious Fraud Office the power to call upon a suspected person to come into the 
open and to disclose information which may incriminate him. 

It is important to bear in mind that the police are not permitted to conduct interviews 
under section 2. They have to re-interview the same people under caution to obtain 
witness statements that can be used in court. It is not, as a result, unknown for 
` witnesses to become less ‘willing’ than they were under section 2, even going so 
far as to confess to criminal conduct under section 2, but under caution offering 
‘no comment.” It is possible to see why some would say that the transcripts of 
interviews under section 2 should be admissible in evidence. I appreciate, however, 
that others would have reservations about this. 





[1992] 3 WLR 66. 

ibid at p 75. 

ibid at p 83. 

The Times, 9 October 1992. 
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A possible half-way house might be to follow the position in Northern Ireland. 
There the Criminal Evidence (Northern Ireland) Order 1988 makes the failure by 
a defendant to mention particular facts when being questioned capable of amounting 
to corroboration of any evidence to which the failure is material. In other words, 
it provides negative corroboration. 


C Preparatory Hearings 


There is a strong culture in the criminal justice system that the prosecution should 
prove its case, and that the defence gives nothing away until trial. That the prosecution 
must prove its case cannot, of course, be in doubt. But does it really serve the ends 
of justice for the defence to be entitled to keep its case up its sleeve until as late 
as the trial itself? Indeed until after the prosecution has presented its case. 

In civil proceedings there is a system of written pleadings and discovery of 
documents. There is now a system of exchange of witness statements. The purpose 
is to ensure that the parties arrive in court knowing in detail the other side’s case. 
The system encourages settlements and cuts down the length of time taken in exploring 
each side’s case with everyone, at enormous expense, assembled in court. 

Both the civil and criminal systems have the same purpose. They are designed 
to arrive at the truth. But they get there by very different routes. Is there really 
any reason why the criminal system should not ensure that everyone arrives in court 
knowing what each side’s case is? If the defence is known at an earlier stage, the 
scope for agreement of what is in issue is much increased. The prosecution in a 
serious fraud case can gauge much more precisely which of the huge volume of 
documents in its possession should be disclosed, and often many witnesses can be 
dispensed with. The saving in court time can be enormous. 

The Roskill Committee recognised that the time had come, at any rate in fraud 
trials, to move away a little from that strong culture of the criminal justice system. 
It was necessary to reduce to a limited extent the right of silence. 

Since the 1987 Act therefore, serious and complex cases of fraud may be the 
subject of preparatory hearings. The idea behind preparatory hearings, which take 
place before the jury comes on the scene, is to identify the material issues and to 
find ways of helping the jury to understand them. They are intended to find ways 
of speeding up the trial and to assist the management of it by the judge. 

It has to be said that preparatory hearings have not been an unqualified success. 
If fraud trials are to be shortened, which we all fervently desire, it is essential that 
the provisions in the 1987 Act relating to preparatory hearings are used fully and 
effectively, and in the light of the experience of the last five years we must consider 
how they might be improved. 

Under section 9 of the 1987 Act the judge may make orders to achieve the object 
of the preparatory hearing, and he usually requires the prosecution to prepare a 
case statement. In fact the SFO does so as a matter of routine, together with all 
the paraphernalia of the modern fraud trial — flow charts, schedules and computer- 
generated graphics illustrating the movement of money. 

The judge can also order a defence statement. It is intended to set out the general 
terms of the defence and those matters on which issue is taken with the prosecution. 
It should give notice of any objection to the case statement and notice of any point 
of law the defence wishes to take. It is also intended to set out what is agreed. 
Experience has shown, however, that there are relatively few cases in which it has 
been seen to be in the interest of the prosecution and the defence to agree significant 
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parts of the evidence. All too often the defence. statement has done little more than 
traverse the prosecution case in a few pages without making any real attempt to 
outline the nature of the defence. That is a course open to the defence, and who 
can blame them for taking it. 

The problem is sanctions. At present any party may depart from the case he 
disclosed at the preparatory hearing but, if he does, a comment by the judge or, 
with his leave any party, can be made to the jury. The reader may wonder whether 
that is an altogether effective sanction! 

The system of pleading provides a strong discipline in civil actions. It forces the 
pleader to think carefully about his case, consider the applicable law and evidence, 
and ensure that he does not aver as a fact something he is not going to stand a 
reasonable chance of proving at trial. 

Building on the present system in the 1987 Act, it may be that we should consider 
something on the following lines being developed for cases of serious fraud. 


(a) A schedule of facts would be produced by the prosecution. It would be in 
the short style of a commercial court pleading. Short sentences, no frills. 

(b) Each statement of fact would be cross-referenced to the evidence. 

(c) The defendant would put in a general statement of his defence, and those 
of the prosecution statements of fact agreed by the defendant would simply 
be marked ‘agreed.’ 

(d) As to those statements of fact the defendant did not agree, he would have 
to say whether his objection was one of law or fact. 

(e) Ifthe objection was one of law, the defendant would have to define his point 
in writing. 

(f) At the preparatory hearing the judge would rule on the objections of law. 

(g) It would be open to the prosecution and defence to agree an alternative 
statement of fact. 

(h) The prosecution would then produce a single document for approval by the 
judge with alternative statements of fact where it had not been possible to 
agree them. 

(i) The document would be given to the jury at the trial. 


As for a sanction, I would envisage that where a defendant failed in whole or 
in part to respond to the schedule of facts, the prosecution schedule of facts would 
go to the jury. The judge would explain to them that the defendant had been required 
to address the schedule of facts, but apart from disagreeing with it, had failed to 
respond. 

There is no single solution to the problem of long fraud trials, but it seems to 
me that a system of pleading would bind the defence into the preparatory process 
in a way that does not happen at present. It would have a beneficial effect: if only 
because it would require the defence to think about its case at a much earlier stage 
than under the present system. In the end, we have found that there is very little 
disagreement about the underlying facts in a fraud case. The dispute is usually about 
whether those involved have acted dishonestly. We must try to reach this position 
sooner than we do under the present procedure. 
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D The Decision to Prosecute 


After the conclusion of the second and third Guinness trials,!! and the Blue Arrow 
case,!2 there was an enormous amount of public discussion about how such cases 
might be handled in future. One of the more interesting suggestions was that some 
cases should be dealt with as civil cases. 

Mr Justice Henry, who sat in the first and second Guinness trials, has rightly 
warned against the siren song of decriminalisation,” but I think what was generally 
meant by the advocates of this change was not so much that certain conduct should 
no longer constitute a criminal offence, but that some cases should be dealt with 
before the disciplinary tribunals of the regulatory organisations or professional bodies. 
These bodies exist under the Financial Services Act to regulate and discipline the 
conduct of their members so that, for example, there is a disciplinary committee 
of the Securities and Futures Authority. It is presided over by a senior lawyer, or 
possibly a retired judge, who sits with two lay members, possibly an experienced 
practitioner and perhaps a compliance officer of a financial institution. 

They will receive a certain amount of written evidence in advance and oral evidence 
at the hearing. They are not bound by the strict rules of evidence, although the graver 
the charge the nearer the standard of proof will come to the criminal standard. The 
parties are usually represented by lawyers and a written judgment follows the decision. 
The tribunals have power to impose a range of penalties on those found to be in 
breach of the rules, including very substantial fines, restitution to clients, restrictions 
on an individual’s activities, the closing down of firms and the prohibition of 
individuals from returning to the industry for a period, or perhaps for ever. There 
is an appeal tribunal to correct any errors. 

But would it be right for someone alleged to have committed fraud to go before 
one of these tribunals with no power to send him to prison and indeed without the 
opprobrium, if convicted, that attaches to a finding of guilty in a criminal court? 
My own firm view is that cases of serious and complex fraud must continue to be 
prosecuted before the criminal courts. Most people, I think, would take the view 
that the criminal justice system could not possibly abdicate responsibility for dealing 
with serious criminal conduct of this kind. It seems to me very unlikely that for 
people at the heart of a serious fraud the public interest would normally be served 
by leaving the regulatory bodies to take proceedings before their own tribunals. 

That is not to say, however, that the existence of a regulatory regime which could 
not only impose significant penalties, but also ensure recompense for the victims 
and, indeed, prevent repetition of an offence, should not in appropriate cases be 
taken into account in assessing the public interest prior to the decision whether or 
not to prosecute. 





11 The Times, 8 and 15 February 1992. 
12 The Times, 9 October 1992. 
13 ‘Serious Fraud, Long Trials and Criminal Justice,’ the 1992 Child & Co Lecture, 16 June 1992. 
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By avoiding the contested trial, with all that that implies in terms of expense, 
consumption of time and manpower, a plea of guilty is the single most effective 
means of shortening the process. 

It has to be recognised that at present, many guilty defendants plead not guilty, 
taking their chance of an acquittal. That may be because they have no idea of what 
the sentence would be if they pleaded guilty. But if defendants could be told by 
the judge what the sentence would be on a plea of guilty compared with the likely 
sentence after a contested trial, so that they could know the saving in cost, anxiety 
and length of sentence, many more, I am sure, would be likely to plead. 

Is it, therefore, possible to introduce a system which will encourage guilty 
defendants to plead, while at the same time protecting them from improper pressure 
to do so? A working party appointed by the Bar Council under Robert Seabrook 
QC has supported the idea and suggested certain safeguards.“ These would ensure 
that any discussions took place in the presence of the defendant and his advisers, 
and the discussions would in any case be recorded. There would also be a system 
of reading to the defendant a formal document setting out his rights and reminding 
him that he could not, and should not, plead guilty unless he accepts his guilt. 

Such a system would have much to commend it, and has received considerable 
support as representing a substantial improvement on what we have at present. The 
American system, however, which has often been quoted in favour of a new system 
for this country, goes still further. Under that system it is possible to incorporate 
into the plea agreement regulatory penalties, which in suitable cases, after a plea 
of guilty in the criminal proceedings, may, together with a lesser sentence, satisfac- 
torily meet the demands of justice. In an appropriate case, therefore, the sentence 
can be a lesser prison sentence than might otherwise be expected, or even a conditional 
discharge. The conditions include: 


(a) the payment of substantial fines; 

(b) the full co-operation of the defendant with the investigation; 

(c) the giving of evidence for the prosecution in a related case: 

(d) restitution to the victims of the fraud; 

(e) contribution to the costs of the investigation; and 

(f) regulatory penalties such as ceasing to do business in a particular market, 
or the closing down of a firm. 


The regulatory authorities in the United States take part in the negotiation of the 
plea agreement. The attraction of achieving quickly and efficiently what might take 
months, or years, does not in the light of our own experience need to be emphasised. 
The American system has some valuable lessons for us. 


F Other Measures 


I have already publicly acknowledged that too long an indictment charging too many 
offences is undesirable.'* The more counts you have, the more witnesses you are 
likely to need. Additional legal argument may be necessary and the size of the jury’s 
bundle will undoubtedly increase. 


14 The Efficient Disposal of Business in the Crown Court (London: June 1992). 
I5 See The Times, 1 September 1992. 
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The majority of our cases are transferred by administrative decision straight to 
the Crown Court. This is a sensible and time-saving provision, but we are still 
committing through the magistrates court as many as 40 per cent of our cases. A 
case can become an SFO case in the first place because it is either serious or complex. 
It only has to qualify under one heading. But to be transferred direct to the Crown 
Court it has to be both serious and complex. It is hard to see why a different test 
should apply for transfer than applies for acceptance by the SFO in the first place. 

Finally, long and complex trials impose an enormous intellectual and physical 
burden on the judge, who has to undertake his task with minimal assistance. He 
has a heavy management responsibility, likened by Mr Justice Brooke in his 
concluding remarks in the second and third Blue Arrow cases'* to the management 
of a very complex business project worth millions of pounds. We have specialist 
judges in a number of areas, and in the area of fraud a panel of specially trained 
judges would be an advantage. The areas of training could include accounts, banking 
and other financial practices, together with information technology and management 
techniques. 


Conclusion 


The reader may have gathered by now that during the six months or so that I have 
been responsible for prosecuting serious fraud, I have not discovered a simple answer 
to the problem of long trials. I have referred in the course of my remarks to a number 
of aspects of the system where I think changes could be made. I do not put these 
views forward as official policy. But they are intended as a contribution to the debate. 
They have been conveyed to the Royal Commission on Criminal Justice, whom 
I hope will consider them. 

The reality, though, is that no single reform, however fundamental, will guarantee 
a speedy reliable process and remove all the strain upon those involved without 
risk to a just result. The reason is very simply that these cases are by definition 
extremely complex. There is a point beyond which it is dangerous to simplify. We 
have to reconcile ourselves to the fact that, by the standards of most criminal trials, 
those prosecuted by the SFO will be long and complicated. 

But looking at the SFO as it is today, the multi-disciplinary teams of police, lawyers, 
accountants and other specialists, and the section 2 powers of investigation, together 
with much better international co-operation and the streamlined prosecution process, 
have meant that many fraudsters, who prior to Roskill went uninvestigated and 
unprosecuted, now stand a very good chance of being brought to justice. It is as 
well that those who may be tempted to help themselves to other people’s money 
remember this. That is not to say that we cannot improve the system still further, 
and I hope that the suggestions I have made will find favour with the Royal 
Commission, and in due course lead to change. 





16 Central Criminal Court, 3 August 1992 (unreported). 
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[A]s moral evidence they may be very cogent; yet does the law, more rigid and inflexible, 
resist the weight of such moral evidence, although, in the ordinary transactions of life, common 
sense and experience might possibly yield to it. 


Introduction 


English judges and lawyers pride themselves in their pragmatic approach to the law. 
Yet this pragmatism is conspicuously absent from one of the most entrenched rules 
of evidence — the hearsay rule. This requires a court to exclude any written or 
oral statement not made in the course of the proceedings which is offered as evidence 
of the correctness of the matter asserted. A statement which is relevant independently 
of the real intention of the speaker? or the truth of what is stated? is not adduced 
for a testimonial purpose and is therefore outside the scope of the rule. The basis 
of the hearsay rule is supposedly the dangers which attach to.the use of statements 
not made by witnesses within the confines of the courtroom where the declarant 
can be subjected to immediate cross-examination. However, when the question of 
admitting an out-of-court assertion arises in a criminal trial, no attempt is ever made 
to measure the real danger which the statement presents to the fact-finding process. 
Instead the court concentrates on conceptual issues — is the statement being used 
testimonially? If the answer is yes, does it fall within one of the narrow and inflexible 
common law exceptions to the rule (all of which were created before the end of 
the nineteenth century) or one of the more recent, but equally limited, statutory 
exceptions to the rule.‘ If the answer to the second question is no, the evidence 
is automatically rejected. There is never any question of weighing the probative 
value of the evidence against the risk of unreliability. In this article I argue that 
the only justification for excluding hearsay evidence is the dangers which a particular 
piece of hearsay evidence presents and that concentrating on conceptual distinctions 
between assertions relied upon for their truth and assertions which are not relied 
on for this purpose has produced irreconcilable lines of case law and has led to 
the exclusion of evidence which, because of its probative value and reliability, should 
have been admitted. 


*Senior Lecturer in Law, University of East Anglia. 
The author is grateful to Colin Tapper for reading the article and for making many helpful suggestions. 


I per Vaughan J, Wright v Doe d Tatham (1838) 4 Bing 489, 549; 132 ER 877, 900. 

2 For example, in a contract case a person is contractually bound if he makes an oral statement which 
a reasonable man would regard as an acceptance of a proffered offer, even though he did not intend 
by his words to accept the offer. See Tapper, ‘Hillmon Rediscovered and Lord St Leonards Resurrected’ 
(1990) 106 LOR 441, 445, 452. 

3 For example, a statement offered to prove that the declarant could speak or a statement which it is 
alleged is libellous. The distinction between ‘original’ and ‘testimonial’ use of an.out-of-court statement 
is not, however, absolute. The statement ‘I am alive’ asserts and demonstrates the same thing. 

4 See Cross on Evidence in Tapper (ed) (London: Butterworths, 7th ed) chap XVII. 
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A The Decision in R v Kearley 


There are many examples in the law reports of hearsay evidence which ought on 
any pragmatic view to have been before the fact-finder,> but which was not acted 
upon because of an overly conceptual approach to hearsay. The case of Myers v 
DPP® which precipitated the first statutory exception to the hearsay rule for 
criminal trials’ is notorious for this. To the list of decisions which confound 
common sense must now be added the House of Lords’ ruling R v Kearley,* which 
will form the focus of this article. The police, who suspected that Kearley traded 
in illegal drugs, raided his home. They found drugs hidden in a rabbit hutch, but 
not in sufficient quantities to raise the inference that Kearley possessed drugs with 
intent to supply, the offence with which he was charged. Whilst on the premises 
the police intercepted fifteen telephone calls. Ten of the callers asked for the accused 
and asked for drugs. In addition, nine people visited the premises, seven of whom 
indicated that they wanted to purchase drugs. None of the callers or visitors appeared 
as a witness at the trial. The prosecution proposed instead to call the police officers. 
with whom they had conversed to give evidence of what they had said. Those who 
had requested drugs had done so in terms which implied a belief that Kearley sold 
drugs. The prosecution contended that this provided the necessary evidence that 
the drugs found in Kearley’s possession were intended for sale and not for personal 
use. To a layman this was undoubtedly potent evidence that Kearley was a drug 
dealer. To a majority of their Lordships, however, the evidence of what the callers 
believed was simply irrelevant. Had the evidence been relevant, it would still have 
been excluded because it was hearsay. Lord Griffiths, who together with Lord 
Browne-Wilkinson dissented, echoed the sentiments of Lord Justice Lloyd in the 
Court of Appeal? when he said: 


[I]t is difficult to think of much more convincing evidence of his activity as a drug dealer 
than customers constantly ringing his flat to buy drugs and a stream of customers beating 
a path to his door for the same purpose. "° 


To apply the rule against hearsay in the circumstances of a case such as Kearley: 


hampers effective prosecution by excluding evidence which your Lordships all agree is highly 
probative and, since it comes from the unprompted actions of the callers, is very creditworthy. 
The hearsay rule can also operate to the detriment of the accused, as the decisions in R v 
Harry and R v Blastland both show." 


The prosecution is, if anything, less likely than the defence to be prejudiced by 
a rule that implied verbal assertions are hearsay since any out-of-court statement 
by the accused from which an incriminating fact can be inferred will be covered 
by the confession exception to the hearsay rule.” 


5 There is a list in Hearsay Evidence Proposal, ALRC RP3 (Sydney, 1981) 40—43. 

6 [1965] AC 1001 (HL). The case is discussed in Ashworth and Pattenden, ‘Reliability, Hearsay and 
the English Criminal Trial’ (1986) 102 LQR 292, 293. 

7 Criminal Evidence Act 1965. 

8 [1992] 2 All ER 345 (HL). 

9 (1991) 93 Cr App R 222, 224. 

10 ibid p 348. 

11 per Lord Browne-Wilkinson, op cit n 8, p 390. 

12 Tapper, ‘Hearsay and Implied Assertions’ (1992) 108 LQR 524. 
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Most of the statements offered by the prosecution as evidence against the appellant 
in Kearley were non-narrative statements. In everyday speech non-narrative state- 
ments are commonplace.” They may take the form of a request (‘Got any drugs 
for me?’), an offer (‘Let me carry your bag’), a greeting (‘Hello, daddy’'s), a 
protest (“Don’t Harry!’!*), an order (‘Come here!’ or less peremptorally, ‘Get me 
the police, please”'’) or a threat (‘The money or your son is dead’). If one takes 
a purely conceptual view of hearsay, a non-narrative statement cannot be hearsay 
since a statement which does not state facts cannot be literally true. The person 
who makes a non-narrative statement may be sincere or insincere (as where an offer 
or a threat is a joke), but that is not quite the same thing.'® Only out-of-court 
statements which mimic the kind of evidence which witnesses give orally in court, 
namely evidence of past or present facts and events, would at first sight appear capable 
of being hearsay, which is not of course to say that non-narrative statements may 
not be afflicted by the same weaknesses as narrative statements used testimonially. 
It is to their credit that the majority in Kearley did not reason in such a formalistic 
fashion. l 

To discover why a statement which has no value to the case as a narration might 
constitute hearsay on the generally conceptually based approach to the hearsay rule 
of the majority in Kearley, it is necessary to consider the reasons why counsel 
routinely offer non-narrative statements as evidence. These are first, that the state- 
ment was made, irrespective of its truth. In Ratten v R,» evidence was adduced 
that minutes before the accused’s wife was fatally shot a call was received at the 
local telephone exchange from an hysterical and sobbing woman who said: ‘Get 
me the police please.’ This evidence contradicted the defendant’s claim that no 
telephone call had been made by a woman from his house at about the time of the 
shooting. It was held that the words spoken were admissible on the ground that 
they were part of the ‘composite act’ of the call itself.2! In Subramaniam v Public 
Prosecutor,” the accused was charged with being unlawfully in possession of 
ammunition. His defence was that he had been captured by terrorists and was acting 
under duress. The Privy Council held that in ruling out evidence of a conversation 
between the terrorists and the appellant in which the appellant was threatened the 
trial judge had erred. Mr L.M. de Silva, who delivered the court’s reasons, said: 


eee 
13 It is necessary to distinguish between statements which are in non-narrative form but in which the 
speaker expressly narrates a fact and genuine non-narrative statements. Suppose X telephones Y’s 
house and says: “Y, I want my usual supply of amphetamine at the price I paid you for them last 
week.’ This contains an express assertion that last week X paid Y for amphetamines. In substance 
this is a narrative statement. This particular example also contains an implied assertion that ‘premises 
at which the request was being made were being used as a source of supply of drugs and the supplier 
was [Y]’ (per Lord Ackner, R v Kearley, op cit n 8, p 364). Implied assertions within narrative and 
non-narrative statements are discussed later in this article. 
14 US v Zenni (1980) 492 F Supp 464. 
15 Walton v R (1989) 63 ALJR 226 (HC). 
16 R v Bedingfield (1879) 14 Cox CC 341. 
17 Ratten v R [1972] AC 378 (PC). 
18 This distinction was overlooked by the Privy Council in Subramaniam v PP [1956] 1 WLR 965, 970 
where the sincerity of a threat is equated with its truth. 
19 cf Ligertwood, Australian Evidence (Sydney: Butterworths, 1988) p 334. 
20 op cit n 17. 
21 op cit n 8, p 356. 
22 op citn 17. 
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In the case before their Lordships statements could have been made to the appellant by the 
terrorists, which, whether true or not, if they had been believed by the appellant, might 
reasonably have induced in him an apprehension of instant death if he failed to conform to 
their wishes.” 


The other reason why a non-narrative statement may be adduced is that the fact 
that it was made and/or its contents implies something about the declarant’s state 
of mind. First, it may indicate a belief or opinion about something. The case of 
R v Kearley, already mentioned, falls into this category. As Lord Ackner put it: 


Each of those requests [for drugs] was . . . evidence of the state of mind of the person making 

the request. He wished to be supplied with drugs and thought that the appellant would so 

supply him.”4 
Again, in R v Harry,” cocaine was discovered by the police in a flat jointly 
occupied by the appellant and another man, Parmar. Both were charged with 
possessing and supplying a controlled drug. After the appellant’s arrest the police 
had remained at the flat and had intercepted numerous calls by persons who asked 
to speak to ‘Sacha,’ the name by which Parmar was known, about the availability 
of drugs. At the trial, Harry’s counsel applied to cross-examine the police about 
these telephone calls to show that Parmar and not Harry was the drug dealer. The 
telephone calls were offered to establish exactly the same thing as the telephone 
calls in Kearley, namely a belief on the part of the callers that the person with whom 
the caller wanted to speak dealt in drugs. 

In R v Harry, as in R v Kearley, the party offering the evidence of the calls wanted 
the jury to reason from the belief of the caller to the truth of the facts underlying 
the belief. In Kearley the Court of Appeal was happy to allow this. The belief that 
Kearley sold drugs was treated as evidence that the premises where Kearley lived 
was used for the distribution of drugs and that Kearley was involved in their 
retail. The House of Lords was unanimously” against this conflation: 


Each of those requests was, of course, evidence of the state of mind of the person making 
the request. He wished to be supplied with drugs and thought that the appellant would so 
supply him. It was not evidence of the fact that the appellant had supplied or could or would 
supply the person making the request.”° 


[T]he jury were invited to infer from the words spoken, that the appellant had drugs and 
was willing to supply them. That belief, no grounds being stated or capable of being 
investigated, was being tendered as evidence that the fact believed was true and in the form 
in which it was tendered could not have been admitted even if the callers had themselves 
given evidence.” 


R v Kearley breaks new ground in distinguishing between the existence of a belief 
in X and the existence in fact of X. Outside the field of expert opinion evidence 
where it is necessary to prove the facts on which the expert founds his opinion,” 
this has not previously been done. Laymen frequently make statements whilst giving 


23 ibid p 970. 

24 op cit n 8, p 362. Cf 353, 369. 

25 (1986) 86 Cr App R 105. 

26 op citn 9, p 226. 

27 The House of Lords disagreed as to whether any other relevant inference might be drawn from the 
non-narrative statements. This is discussed later in the article. 

28 per Lord Ackner, op cit n 8, p 362. 

29 per Lord Oliver, ibid p 369. 

30 Pattenden, ‘Expert Opinion Based on Hearsay’ [1982] Crim LR 85. 
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evidence which are in truth nothing more than an expression of opinion. How many 
witnesses are asked to explain why a shirt was old or new or smelly or clean or 
why they thought someone was upset or looked ill? Ultimately all statements of 
fact dissolve into statements of belief. In the famous nineteenth-century case of Wright 
v Doe d Tatham,*' Baron Parke did not distinguish between the belief and the fact 
which supported that belief. The case of Wright v Doe d Tatham was about the 
testamentary capacity of a wealthy English gentleman called Marsden whose will 
in favour of an employee was challenged by his heir-at-law, Admiral Tatham. Those 
seeking to uphold the will offered as evidence of his mental capacity letters written 
by persons who were no longer living. These addressed Marsden as if he were an 
intelligent man, which implied that the authors believed that he was competent. In 
the course of rejecting the letters on the grounds that their use as evidence of 
testamentary capacity breached the hearsay rule, Baron Parke assumed that the court 
was being asked to make a two-step inference: from the letters to a belief held by 
the letter writers and thence to the truth of that belief: 


Each of the three letters, no doubt, indicates that in the opinion of the writer, the testator 
was a rational person ... But the point to be determined is, whether these letters are admissible 
as proof that he did possess these qualities??? 


But the question is, whether the contents of letters are evidence of the fact to be proved upon 
this issue — that is, the actual existence of the qualities which the testator is, in those letters, 
by implication, stated to possess: and those letters may be considered in this respect to be 
on the same footing as if they had contained a direct and positive statement that he was 
competent.*? 


A belief is not the only thing which may be implied from a non-narrative statement. 
A second possibility is an intention to do something. For example, in Woodhouse 
v Hall** the appellant was accused of running a brothel under the guise of a 
massage parlour. The prosecution case depended on the evidence of police officers 
who testified that two female employees of the appellant, who were not called as 
witnesses, had offered to masturbate them when they called at the defendant’s 
premises posing as clients. The justices who tried the case excluded the evidence 
on the grounds that it was hearsay. The Divisional Court disagreed. The justices, 
said Lord Donaldson LJ, had been 


misled by Subramaniam’s case (supra) to think that this was hearsay because they may have 
thought that they had to be satisfied as to the truth of what the ladies said or were alleged 
to have said in the sense that they had to satisfy themselves that the words were not a joke 
but were meant seriously and something of that sort. But this is not a matter of truth or falsity. 
It is a matter of what was really said — the qualify of the words, the message being 
transmitted.*° 


Lord Oliver in Kearley* treated the women’s offers as legally operative acts? and 


31 (1837) 7 Ad & E 313; 112 ER 488. 

32 ibid pp 384, 515. 

33 ibid. See also the following passage at p 516: ‘you have no right to use in evidence the fact of writing 
and sending a letter to a third person containing a statement of competence, on the ground that it 
affords an inference that such an act would not have been done unless the statement was true, or believed 
to be true.’ 

34 (1980) 72 Cr App R 39. Cf M’Laren v Macleod (1913) SC (J) 61, 68. Contrast State of Louisiana 
v Forsythe (1962) 144 So 2d 536. 

35 ibid p 42. 

36 op cit n 8, p 375. 

37 As in a contract case where the court will take the words to mean what a reasonable man would have 
understood them to mean. 
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compared them with the observation by a police officer of a lewd display. This cannot 
be the correct approach in a criminal trial where the subjective intention, and therefore 
the credibility, of the women must be considered. If the offers were misunderstood 
(‘hand relief? may have had some technical meaning) or were intended as a joke 
then they, unlike a lewd display,” were without probative value. A better way to 
interpret the decision is to treat the offers as statements from which an intention 
to engage in unlawful activity could be implied, if the fact-finder thought this was 
warranted by the circumstances. 

A third possible inference is the fact of knowledge of something which has not 
been expressly stated. Consider R v Blastland.® In this case the accused was 
charged with the murder of a boy with whom he admitted having homosexual activity 
on the evening in question near where the dead boy was found. In his defence he 
said that he had noticed another person watching and had run away. Mark, a known 
homosexual, closely resembled the man whom the appellant had described as the 
observer. At the trial the defence was that Mark (who at one stage had confessed 
to the crime”) had committed the murder. In support of this defence counsel 
wished to introduce evidence that Mark had said on a number of occasions that 
a little boy had been murdered before the boy’s body was discovered. The trial 
judge, in a passage incorporated into Lord Bridge’s judgment in the House of Lords, 
described this as ‘an implied admission of the knowledge of the crime’ which was 
in effect ‘an implied admission of the crime itself.’*' The statements on which the 
defence relied in Blastland were mainly narrative in character. However, it is possible 
for a non-narrative statement to be used in exactly the same way. X’s overheard 
greeting, ‘Hello V’ may provide evidence that X was acquainted with V. A question 
by a child may disclose premature knowledge of sexual matters. 

Finally, a non-narrative statement may be indicative of an emotional state. In 
Ratten v R,® the facts of which have already been described, the words spoken 
by the female caller together with the tone of their delivery implied something about 
the caller’s state of mind; in the words of the court ‘anxiety or fear at an existing 
or impending emergency.’ Again, when Blastland* was before the Court of 
Appeal, defence counsel argued unsuccessfully that statements by Mark were relevant 
to show that Mark was in a state of heightened emotion and excitement after the 
killing. This, counsel argued, was circumstantial evidence that Mark, and not the 
appellant, had committed the murder. 

Many non-narrative statements adduced by parties to prove something about the 
speaker’s state of mind are excluded from evidence because they fail the precondition 
for the admissibility of all evidence, that of relevance. When one is dealing with 
a statement which conveys information about the declarant’s mind, the evidence 
may be either directly or indirectly relevant to an issue in the proceedings. The 
evidence will, for example, be directly relevant if it shows that a crime of intent 
was committed with the necessary mens rea. It will have circumstantial relevance 





38 Whether something is lewd does not depend on the intention of the actor. 

39 [1986] 1 AC 41 (HL). Cf R v Roberts (1984) 80 Cr App R 89. 

40 The trial judge, Court of Appeal and House of Lords all held this confession inadmissible because 
it was hearsay. 

41 op cit n 39, p 53. 

42 op citn 17. 

43 ibid p 806. 

44 op cit n 39. 

45 Birch, ‘Hearsay-logic and hearsay-fiddles: Blastland revisited’ in Smith (ed), Essays in Honour of 
J.C. Smith (London: Sweet & Maxwell, 1987) 24, 32. 
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if it tends to prove the existence of some further fact which is relevant. Thus an 
implied intention to do an act may be some evidence that the act was subsequently 
done.“ 

Wright v Doe d Tatham“ illustrates the first way in which evidence may be 
relevant. No one disputed that the letters were directly relevant to the issue of the 
recipient’s testamentary competence. Similarly, in Woodhouse v Hall,*® the inten- 
tion of the women to offer sexual services (a fact implied by the offers they made 
to the undercover police officers) was direct evidence that the defendant’s establish- 
ment was a brothel. Ratten v R,* on the other hand, contains examples of the 
second kind. In Ratten, the tone and content of the wife’s telephone conversation 
implied that she was in a state of fear at some existing or impending emergency. 
This state of fear was circumstantially relevant because it tended to undermine the 
accused’s defence that the gun had gone off accidentally and because the jury 
might infer that she was being attacked by her husband." Another good example 
of indirect relevance is to be found in R v Wysochan.* Three people were present 
when the deceased was shot; the deceased, her husband and the accused. The 
Saskatchewan Court of Appeal upheld a decision to admit against the accused evidence 
of calls for help by the deceased to her husband. The trial judge reasoned that the 
wife would not have called on her husband for assistance if she had thought that 
he had caused her injury. From this state of belief he invited the jury to infer that 
it was not the husband who shot her, but Wysochan. 

R v Blastland,® R v Harry“ and R v Kearley® are all instances in which the 
speaker’s state of mind was held to have had neither direct nor circumstantial 
relevance. In Blastland, Mark’s statements displayed an esoteric knowledge of the 
crime. This was not directly relevant; any potential relevance lay in the inference 
that could be drawn from the fact that he possessed this knowledge. It was the 
prosecution’s case that the jury could infer that he was the murderer. The House 
of Lords considered this inference too uncertain as Mark could have come by his 
knowledge by witnessing someone else commit the murder or possibly by other 
means. The House of Lords took advantage of the elasticity of the concept of 
relevance to hold that Mark’s knowledge was irrelevant. A similar analysis could 
have been applied to the telephone calls in R v Harry.” As already noted, the 
words spoken by the callers implied a belief that Parmar was a drug dealer. The 
defence wanted the jury to infer from this that Harry was not a drug dealer. The 


46 Walton v R, op cit 15. 

47 op cit n 31. The background of the case is described by Maguire in “The Hearsay System: Around 
and Through the Thicket’ (1961) 14 Van LR 741, 749 et seq. 

48 op cit n 34. 

49 op cit n 17. 

50 ibid p 804. 

51 ibid p 806. Tendered for this purpose the Privy Council said that the evidence was hearsay but admissible 
as part of the res gestae, that is to say under an exception to the hearsay rule. 

52 (1930) 54 CCC 172. 

53 op cit n 39. Cf Pollit v R (1992) 66 ALJR 613 (HC). 

54 op cit n 25. 

55 op citn 8. 

56 Birch, op cit n 45, p 35 believes that the evidence was relevant in spite of the fact that a variety of 
inferences were possible. To hold the evidence irrelevant, she argues, ‘is to usurp the function of 
the jury’ and on that account the decision reached was wrong. Relevance, however, is an imprecise 
concept and it is common for judges to apply it in such a way as to exclude evidence which they 
believe will have a distorting effect on the trial: see Pattenden, Judicial Discretion and Criminal Litigation 
(Oxford: Clarendon Press, 1990) p 235. 

57 op cit n 25. 
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Court of Appeal actually decided the appeal on the basis that the telephone calls, 
used for this purpose, were hearsay, but it might have said that the telephone calls 
offered for this purpose were too speculative.** In other words, the inference that 
Harry was not a drug dealer was not one which could safely be drawn from the 
fact that the callers believed that Parmar was a drug dealer. 

It has already been stated that in Kearley the majority in the House of Lords found 
the evidence of the telephone calls irrelevant. Given the assumption that the statements 
were evidence of a mere belief on the part of the callers that Kearley dealt in drugs 
and not of the fact that he sold drugs, this was technically correct. In Lord Ackner’s 
words: 


[T]he state of mind of the person making the request [for drugs] was not an issue at the trial; 
accordingly, evidence of his request was irrelevant and therefore inadmissible. If the 
prosecution had sought to call any of the persons who had made such requests, merely to 
give evidence of the making of the request, in order to establish their appetite for drugs and 
their belief that such appetite would be satisfied by the appellant, such evidence could not 
have been properly admitted. 


The two dissenting judges, Lord Griffiths and Lord Browne-Wilkinson, agreed with 
the majority on the irrelevance of the caller’s statements if offered as evidence of 
belief, but they took the view that the calls proved something more. The large 
number“! of telephone calls and visitors implied that ‘the appellant had established 
a market as a drug dealer by supplying or offering to supply drugs and was thus 
attracting customers.’® The presence of potential purchasers was treated as circum- 
stantial evidence from which the jury could draw the inference that the appellant 
was probably going to supply drugs. As Lord Browne-Wilkinson put it: 


Although the existence of such would-be buyers is not, by itself, conclusive, the existence 
of a substantial body of potential customers provides some evidence which a jury could take 
into account in deciding whether the accused had an intent to supply.” 


This line of reasoning did not appeal to the majority as Lord Oliver made clear: 


What is it about the existence of a potential customer or of a body of customers, whether 
substantial or not, that tends to render it more or less likely that a given individual intends 
to supply their requirements? Can one, for instance, legitimately infer an intention to make 
a gift to charity from evidence of calls made by collectors seeking donations? Clearly the 
existence of a body of potential customers provides the opportunity to the accused ... to 
supply their requirements if he has the wish or intention to do so. But in what way does 
it establish that intention? ... The general proposition that any statement indicating that the 
maker of the statement is a potential customer of an accused person for the purpose of . 
purchasing drugs is admissible as evidence of the accused’s intent to supply is manifestly 
insupportable.© 


To the majority, the fact that a substantial number of calls were made did not elevate 


58 Contrast R v Firman (1989) 52 SASR 391, 397 (FC). 

59 op cit n 8, p 378. Cf Lord Bridge, ibid p 353. 

60 Lord Browne-Wilkinson, ibid p 383. This is implicit in Lord Griffiths’ judgment. Miss Goddard QC 
for the Crown conceded that the state of mind of the persons making the requests was irrelevant (ibid 
p 362). 

61 Although evidence of only one or two calls would in their view have been admissible, the trial judge 
would have had to exercise his discretion to exclude the evidence as more prejudicial than probative 
(ibid pp 353, 390). 

62 per Lord Griffiths, op cit n 8, p 349. 

63 ibid pp 349, 384. 

64 ibid p 383. 

65 ibid p 377. 
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the evidence to the level of relevance. However, this approach ignores what has 
been described in the United States as the ‘performance aspect’®’ of words, by 
which is meant the classification of words as conduct from which inferences may 
be drawn. An awareness of the ‘performance aspect’ of words led the South Australian 
Court of Appeal in R v Firman® to treat almost identical telephone calls as 
relevant. The calls were said to be adduced 


to prove the making of the sort of inquiries and offers which one would expect if a drug- 
vending business or activity was being carried on at the premises and by the person sought 
in the inquiries .. . Most of the calls ... imply an assertion of an intention to purchase drugs 
and a belief that [the appellant] will supply them. The existence of those states of mind on 
the part of the callers are not probative, however, of the willingness on the part of [the 
appellant] to supply drugs ... I doubt whether implication can be taken as far as to spell 
out of what was said by the callers an assertion that [the appellant] was engaged in the sale 
or supply of drugs. Even if it could, it would not deprive the evidence of the calls of its 
admissible character. The words spoken in the calls would retain their character as ‘conduct 
from which a relevant inference can be drawn.’ 


The analogy which Lord Oliver made in Kearley with a request for a donation to 
a charity is misleading. Of course such a request has no probative value; everyone 
knows that a solicitation for charitable funds fails at least as often as it succeeds. 
A more appropriate analogy would have been a series of orders sent to a company. 
The fact that orders have been placed is evidence from which it is permissible to 
infer that the company is in business. ‘[It is a fact of ordinary experience] that inquiries 

. are a normal incident of the carrying on of a business by a person.’” In 
Kearley an overly conceptual approach — on this occasion to the test of relevance 
— led the majority up a blind alley. Not only logic, but actual observation plays 
a part in determining the probative worth of evidence. If something is relevant 
according to our everyday experience, it is also legally relevant. 


C Implied Assertions and the Rule Against Hearsay 


So far in the discussion I have tried to avoid the phrase ‘implied assertion,’ a term 
of art derived from Baron Parke’s judgment in Wright v Doe d Tatham™ and much 
favoured by academic writers. It is now time to consider the nature of implied 
verbal” assertions, their relationship to non-narrative statements and their hearsay 
quality. An implied verbal assertion may be defined as an assertion which is not 
express but arises “from the combination of the words used by the speaker and the 
circumstances in which they are uttered.” The implied assertion may or may not 
be deliberately intended by the declarant. A good example of a consciously” 


66 ibid p 362. 

67 Mueller, ‘Post-Modern Hearsay Reform: The Importance of Complexity’ (1992) 76 Minn LR 367, 417. 

68 op cit n 58. The appellant and co-accused were convicted of possessing heroin, which was found in 
their car, for sale. At the house where the two lived, a detective answered 15 telephone calls over 
a period of one and three-quarter hours. Of these, 10 were inquiries about drugs. 

69 per King CJ, op cit n 58. 

70 ibid p 395. See also Pollit v R, op cit n 53, p 620. 

71 op cit n 31, p 517. 

72 This article — like the decision in Kearley, op cit n 8 — does not consider whether assertions which 
may be implied from conduct, for example flight, should be treated as hearsay. 

73 per Lord Oliver, ibid p 367. 

74 In Teper v R [1952] AC 480 (PC) the implied fact is so close to the purpose of the statement that 
it must have been part of what Mueller, op cit n 67, p 416 refers to as the speaker’s ‘conscious mind’ 
and ‘expressive intent.’ 
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implied assertion is to be found in Teper v R® where an unknown woman was 
heard to shout: ‘Your house is burning and you are going away from the fire.’ In 
substance and form this was a narrative statement. It conveyed the information that 
a house was on fire and-the owner was running away. The purpose of adducing 
this statement, however, was to prove the identity of the person addressed, a fact 
which could be inferred from what was said. 

Non-narrative statements as well as narrative statements may give rise to implied 
assertions. The child in Walton v R% who said “Hello daddy’ into the telephone 
implied that the person at the other end of the line was his father. In R v Kearley, 
two of the persons who tried to contact the appellant asked for ‘the usual.” When 
X says to Y: ‘I want the usual drugs,’ this ‘amounts to a statement, by implication, 
that the appellant has in the past supplied drugs to the speaker.’ While it is 
probably true to say that every statement which implies a fact also implies a belief, 
the converse is not true. A non-narrative statement may simply imply a state of 
mind.” This was the case with most of the calls intercepted in Kearley. However, 
an implied state of mind is still an implied assertion.” 

In the United States, scholars have long debated whether implied verbal assertions 
are hearsay.®° According to the majority in Kearley they are; as Lord Oliver 
explained: 

I cannot, for my part, see any logical difference between evidence of a positive assertion 

and evidence of an assertion expressed as a question from which the positive assertion is 


to be inferred. In both cases the opinion or belief of the maker is unsworn and untested by 
cross-examination and is equally prejudicial.*! 


The force of this conclusion is considerably weakened by the fact that most of the 
conversations in Kearley were seen as evidence of nothing more than an irrelevant 
belief that Kearley was a drug dealer. The rule that implied assertions are hearsay 
forms part of the ratio of only two of the speeches — those of Lord Oliver and 
of Lord Bridge, who observed that certain callers had requested the ‘usual,’ thereby 
implying at least one previous transaction with the appellant. These callers could 
have given relevant oral evidence of their previous contact with Kearley and their 
resultant belief. Lord Ackner’s judgment® proceeds on the assumption that there 
were no such callers; his observations on the hearsay character of implied verbal 
assertions were therefore obiter. In their minority speeches, Lord Griffiths and Lord 
Browne-Wilkinson did not say whether they agreed or disagreed with the Court of 
Appeal’s* conclusion that the hearsay rule does not extend to implied verbal 


75 op citn 74. 

76 op citn 15. This implied assertion is certainly one of belief as to the caller’s identity, but if the speaker 
is familiar with the voice of the person on the other end of the line (as a child must be of the voice 
of his father) it is also an implied assertion of the fact of the identity of the caller. 

77 per Lord Oliver, R v Kearley, op cit n 8, p 371. 

78 Whether a statement implies nothing beyond a belief in an underlying fact may be difficult to determine. 
The problem is one of distinguishing fact and opinion. 

79 The fact implied is the belief of the callers. 

80 The articles are legion and include Morgan, ‘Hearsay Dangers and the Application of the Hearsay 
Concept’ (1948) 62 Harv LR 177; Falknor, ‘“The Hear-Say” Rule as a “See-Do” Rule: Evidence 
of Conduct’ (1961) 33 Rocky Mt LR 133; Wellborn, ‘The Definition of Hearsay in the Federal Rules 
of Evidence’ (1982) 61 Texas LR 49; Park, ‘“I Didn’t Tell Them Anything About You”: Implied 
Assertions as Hearsay Under the Federal Rules of Evidence’ (1990) 74 Minn LR 783. See also Weinberg, 
‘Implied Assertions and the Scope of the Hearsay Rule’ (1973) 9 MULR 268. 

81 op cit n 8, p 382. See also Lord Bridge, ibid p 355 and Lord Ackner, ibid p 364. 

82 Lord Bridge (ibid p 354) and Lord Oliver (ibid p 371) mention two such callers. 

83 ibid p 362. 

84 op cit n 9, p 225. 
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assertions as a class. They would have admitted the words of the caller on an 
altogether different theory, namely that the words of the callers accompanied and 
explained the acts of calling. For Lord Browne-Wilkinson: 


One of the classic examples of evidence which does not fall within the hearsay rule is a 
Statement by a third party accompanying and explaining his acts, sometimes called verbal 
acts. Such evidence is admitted not to prove the truth of what the third party said but to explain 
the acts of the third party.®’ 


This argument did not commend itself to either Lord Bridge or Lord Oliver®® for 
the sound reason that in Kearley’s case the actions of telephoning or visiting the 
appellant, in the absence of proof of the purpose of these acts, were irrelevant.® 
The conversion of these acts from irrelevance to relevance depended on the accom- 
panying words being treated as an assertion that the premises were used for the 
distribution of illegal drugs.” Lord Coleridge pointed out long ago when Wright 
v Doe d Tatham was before the House of Lords that: 


[i]t is merely arguing in a circle first to pray in aid the declaration to make the action relevant, 
and then to make the declaration admissible by shewing it to be a part of the act.?! 


D Conceptual Chaos in the English Cases 


The decision which the majority reached in Kearley on the hearsay character of 
implied assertions was compelled partly by the internal logic of their conceptual 
approach to the hearsay rule and partly by precedent. Most influential was the 
judgment of Baron Parke in Wright v Doe d Tatham. Commenting on letters 
written by persons no longer alive to the testator which implied that the testator 
was of sound mind, Baron Parke said: 


[T]hose letters may be considered ... to be on the same footing as if they had contained 
a direct and positive statement that he was competent. For this purpose they are mere hearsay 
evidence, statements of the writers, not on oath, of the truth of the matter in question.” 


This was a civil case, but it is hardly plausible to argue that the hearsay rule should 
be less strict in a criminal case when the evidence in question is offered by the 
prosecution against the accused. The majority’s decision in Kearley is further 
supported by the decision of the Privy Council in Teper v R that use of the unknown 





85 Lord Browne-Wilkinson thought that Wright v Doe d Tatham, op cit n 31 which extended the hearsay 
rule to implied assertions, see below, was irrelevant to the decision in Kearley, op cit n 8, pp 389—390. 
This seems also to be Lord Griffiths’ position (ibid pp 348—349). Neither of the judges addressed 
the question of whether implied verbal assertions are hearsay. 

86 cf Davidson v Quirke [1923] NZLR 552; McGregor v Stokes [1952] VLR 347. A statement by a 
third party accompanying and explaining his act is an established exception to the hearsay rule (see 
Cross on Evidence, op cit n 4, p 658). 

87 op citn 8, p 386. See also ibid p 387: ‘there is no contravention of the hearsay rule if a witness gives 
evidence of what the callers said provided the evidence is not being used testimonially (ie to prove 
the truth of what they said) but only to explain the callers’ purpose in making the calls.’ Cf Lord 
Griffiths, ibid pp 349—350. 

88 Lord Ackner, ibid p 366, expressed his agreement with Lord Oliver’s treatment of the Australasian cases. 

89 ibid pp 356, 357, 379. 

90 per Lord Oliver, ibid p 379. Lord Browne-Wilkinson did not agree that the hearsay rule was infringed, 
but is surely wrong. 

91 (1828) 4 Bing 496, 498 (NC); 132 ER 877, 881 (HL). 

92 op cit n 31. The decision that the evidence was inadmissible was affirmed in the House of Lords, 
op citn 91. 

93 op cit n 31, p 515. Baron Parke’s judgment deals most fully with the point. 
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woman’s statement to identify the accused offended against the hearsay rule and 
is in accord with R v Harry in which the Court of Appeal held that evidence that 
callers had asked for Parmar and not for Harry was hearsay. If we look further 
afield to the judgments of the courts of other common law jurisdictions, we find 
them broadly in agreement with the House of Lords’ decision in Kearley. In Walton 
v R,” the members of the High Court of Australia agreed that an implied assertion 
of identity was hearsay,” though it is true that they differed on the correct treat- 
ment of an implied assertion of belief.% In the United States, in a case which was 
decided before the enactment of the Federal Rules of Evidence,” the Supreme 
Court” held inadmissible evidence that the petitioner’s co-conspirator had said to 
a woman who had been induced to cross state lines for the purpose of prostitution 
“You didn’t talk yet? ... Well, don’t ... until we get you a lawyer.’ This statement 
was said to imply the petitioner’s guilt. 

The conclusion that all statements implying belief in some underlying fact are 
hearsay is difficult to reconcile with some lines of cases. First there are the cases, 
of which Mawaz Khan v R” is the leading authority, which treat false narrative 
statements whose relevance derives from the consciousness of guilt which they imply 
as non-hearsay. In Mawaz Khan the two defendants had both given the police the 
same fictitious alibi. The judge in his summing up invited the jury to compare the 
statements 


and, if they came to the conclusion that they were false, that would be evidence that they 
had co-operated after the alleged crime and jointly concocted the story out of a sense of 
guilt. ! 


Lord Hodson, who on behalf of the Privy Council approved this direction, said 
that the statements were adduced 


not for the purpose of establishing the truth of the assertions contained therein but for the 
purpose of asking the jury to hold the assertions false and to draw inferences from their 
falsity .!°! 


When a jury is asked to infer from the falsity of an out-of-court statement that the 
declarant is conscious of his own guilt and that of another, the jury is really being 
asked to rely testimonially on an implied assertion of belief. The prosecution does 
not suggest that the facts contained within the statement are literally true, but here, 
just as in Wright v Doe d Tatham, the jury is asked to infer from the statement 
first a belief (sense of guilt) and then the truth of the facts underlying that belief 
(actual guilt). The conceptual approach to which the English courts seem wedded 


94 op citn 15. 

95 The greeting “Hello daddy’ was considered by all to contain an implied hearsay assertion although 
Mason CJ, who favoured a relaxation of the hearsay rule, would none the less have admitted evidence 
of it. His view of hearsay is discussed later in the article. 

96 Wilson, Dawson and Toohey JJ, op cit n 15, p 235, held that evidence that the wife had said ‘daddy’s 
on the phone’ and that she had arranged to meet him was admissible to prove that she believed she 
was speaking to her estranged husband, but not that the caller was her husband. 

97 Act of 2 January 1975, 88 Stat 1926. 

98 Krulewitch v US (1949) 336 US 440. 

99 [1967] 1 AC 454 (PC). 

100 ibid p 462. 

101 ibid. 

102 A somewhat similar argument can be applied to the situation where the issue is X’s sanity and a witness 
gives evidence that he overheard X claim to be Pope. The jury is asked to treat as a true fact the 
speaker’s belief that he is the Pope. If there is any possibility that X is only pretending to be Pope 
then the evidence is devoid of probative value. 
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with its emphasis on the use of a statement to prove the facts asserted has blinded 
the courts to the parallel between these cases. 

Equally difficult to reconcile with Kearley are the cases which admit statements 
about the speaker’s contemporaneous state of mind and feelings on the basis that 
they are ‘not hearsay at all; [but] ... direct and primary evidence of the state of 
mind of the maker ... of the statement.” In R v Blastland,'* Lord Bridge 
summed up the law in thé following terms: 


It is, of course, elementary that statements made to a witness by a third party are not excluded 
by the hearsay rule when they are put in evidence solely to prove the state of mind ... of 
the maker of the statement ... What a person said ... may well be the best and most direct 
evidence of that person’s state of mind. This principle can only apply, however, when the 
state of mind evidenced by the statement is either itself directly in issue at the trial or is of 
direct and immediate relevance to an issue which arises at the trial.!© 


This passage is inconsistent with the House of Lords’ approval of Wright v Doe d 
Tatham in Kearley.'© The belief of the letter writers in Wright went directly to the 
issue of competence. Notwithstanding this, the evidence was found to be hearsay. 
It is true that the statement of belief in Wright v Doe d Tatham was implied and 
in Blastland the statements of knowledge were generally express, but we have it 
on the authority of Kearley that express and implied assertions are to be treated 
alike.'°’ Suppose that it is of direct relevance to know that a person was afraid to 
go to the police. What justification could there be for treating as admissible in proof 
of this fact the contemporaneous out-of-court statement: ‘I am afraid to go to the 
police,’ but to exclude the out-of-court statement: “They will kill me if I go to the 
police’ if offered to prove the same thing? Quite apart from the inconsistency between 
Wright and Blastland, it is difficult to understand why an express statement of feelings 
or emotions is not caught by the hearsay rule. It has been suggested that an express 
statement about the mental condition of the speaker constitutes circumstantial evidence 
from which his state of mind can be inferred.'°* However, in the majority of cases 
the fact that the statement was made does not independently of its truth'® establish 
the existence of the state of mind. The probative value of the statement depends 
on the credibility of the speaker, not — as with other circumstantial evidence — 
on objective probability." In Walton v R, members of the High Court of Australia 
recognised that in most situations a person’s statements 


about his state of mind will only have probative value if they are truthful and accurate and 
to rely upon them is to rely to some extent upon the truth of any assertion or implied assertion 
contained in them.!!! 


103 Rv Blastland, op cit n 39, p 53. Lord Bridge did not dissent from this characterisation of a statement 
of feeling as non-hearsay by defence counsel. This is evident from his approval (ibid p 1105) of R v 
Roberts, op cit n 39. f 

104 op cit n 39. Cf Lloyd v Powell Diffryn Steam Coal Co Ltd [1914] AC 733, 751 (HL). 

105 op citn 39, p 1099. In support of this principle, Lord Bridge cited Thomas v Connell (1838) 150 ER 
1429 and Subramaniam v PP, op cit n 17. In the latter case, however, the statement was circumstantial 
evidence of the listener’s state of mind. There is little point in making X appear as a witness when 
the issue is Y’s mind on hearing X’s statement; it is Y who needs to be cross-examined. 

106 op cit n 8, pp 354, 364, 371. 

107 ibid p 364. 

108 R v Hendrie (1985) 37 SASR 581, 585 (FC). 

109 The correct assertion of a pin or bank account number in itself establishes knowledge of that number. 
Birch, op citn 45, p 34 argues that Mark’s statement in Blastland fell into this category. Had there 
been no possible means that he could have acquired the esoteric knowledge other than by committing 
the murder himself, then Mark’s statements would certainly have been admissible as original evidence, 
but this was not the position. 

110 S. Odgers, ‘Walton v The Queen — Hearsay Revolution’ (1989) 13 Crim LJ 201, 206. 

111 per Wilson, Dawson and Toohey JJ, op citn 15, p 234. In other words, that he actually had the state 
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When the law is confused the best move is to go back to first principles and to consider 
the purpose of the doubtful rule. Many reasons for the hearsay rule have been 
suggested!!?: that out-of-court statements are not (for the most part) made under 
the stimulus of an oath or the threat of a prosecution for perjury; that reports of 
out-of-court statements may be distorted; that a jury is not qualified to evaluate out- 
of-court statements; that the declarant’s demeanour cannot be observed by the jury; 
that a party is entitled to confront those whose word is used against him; that hearsay 
evidence may raise too many side-issues and in this way increase the cost and length 
of trials; and that hearsay statements, especially those in oral form, may be manufac- 
tured. The main justification given nowadays is the absence of opportunity to test 
the reliability of the out-of-court ‘testimony’ by cross-examination, the adversary 
system’s chief safeguard against errors of perception (that is, faults of observation 
and understanding), flawed communication (that is, discrepancies between the 
meaning as understood by the author and the meaning as understood by the reader 
or hearer'?), failures of memory and deliberate invention. The hearsay rule, in 
Lord Ackner’s words in Kearley: 


is a recognition of the great difficulty, even more acute for a juror than for a trained judicial 
mind, of assessing what, if any, weight can be properly given to a statement by a person 
whom the jury has not seen or heard and which has not been subject to any test of reliability 
by cross-examination.!!4 


To what extent is there a danger of errors of perception, miscommunication, 
forgetfulness and of lies (the four so-called ‘hearsay dangers’) when an implied verbal 
assertion of fact is offered? Let us consider first implied assertions which are not 
about the speaker’s own mind. Lord Bridge in Kearley''s reproduced a long 
passage from US v Zenni''* in which reference is made to the view of Falknor!"” 
and others that implied assertions carry a reduced risk of lying because there is 
no assertive intent. People are not credited with the intention of lying indirectly. 
It is, however, an observable fact that people do, for a variety of reasons, intentionally 
create impressions. Whenever such an intention exists the risk of deliberate falsehood 
exists. It is not at all easy to determine whether an impression was intentionally 
or unintentionally created. | 


If the expression is one that would support an inference of belief, normally the speaker or 
writer would have been aware at least of the possibility of such an inference and therefore 
the possibility that he intended it would also exist. Moreover, it is in the nature of speech 
— unlike acts — to convey thought and information; this possibility of concealed assertive 
intent, while perhaps remote in the case of much nonverbal conduct offered to show belief, 
must be regarded as far more significant in the ordinary case of apparently nonassertive 
words. !!8 


of mind which he said he had. Wigmore (Wigmore on Evidence, Chadbourn rev (Boston: Little Brown 
.& Co, 1976) para 1715), Baker (The Hearsay Rule (London: Pitman & Sons, 1950) p 130) and Tapper 
(ed) (op cit n 4, p 667) all regard express statements about the speaker’s mind and feelings as admissible 
under an exception to the hearsay rule. 

112 See generally Baker, op cit n 111, ch iv and Park, ‘A Subject Matter Approach to Hearsay Reform’ 
(1987) 86 Mich LR 51. 

113 For a discussion of the possible causes of ambiguity, see Berman, ‘Ambiguity: The Hidden Hearsay 
Danger Almost Nobody Talks About’ (1987) 75 Kent LJ 841. 

114 op cit n 8, p 366. Cf Lord Oliver, ibid p 367. 

115 ibid p 358. 

116 op cit n 14, pp 467—468. 

117 Falknor, op cit n 80, p 136. 

118 Wellborn, op cit n 80, p 67. 
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In any event, the risk of deliberate lies is usually the least of the reasons why counsel 
wants to cross-examine the declarant about his out-of-court statement.!'9 

Against any reduction in the risk of lying when an implied (as opposed to an 
express) assertion is offered in evidence must be set the increased risk of a misunder- 
standing. Is the interpretation which the party offering the statement puts on it correct? 
When X makes the non-assertive statement: ‘Is Z in there?’ does this imply that 
Z is not with X and nothing more, or that Z is not with X and X wants Z, or Z is 
in danger, or X wants to know where Z is?! As for honest mistakes of perception 
and memory, the danger of these is the same whether the assertion is express or 
implied. 

When an implied assertion concerns the speaker’s own state of mind the risk of 
deliberate distortion remains. In Wright v Doe d Tatham, the letter writers (one 
of whom was Marsden’s cousin and another the vicar of a nearby town) may have 
been aware that Marsden was feeble-minded but may have chosen to write in a style 
which created the opposite impression because social convention demanded such 
a pretence or to avoid offending a potential benefactor or because of medical advice 
that this would assist Marsden to regain possession of his faculties. In drug and 
illegal gaming cases!” in which intercepted telephone calls are offered as evidence, 
the callers may have believed that they were participating in a hoax or may have 
wished to frame the accused. The motive for the lies in Mawaz Khan v R'23 may 
have been joint participation in some other crime. In R v Wysochan" it is con- 
ceivable that the wife deliberately set out to allay suspicion that her husband was 
responsible by asking for his help. 

Apart from the risk of deception, there is a risk of miscommunication. Did the 
letters tendered in Wright v Doe d Tatham really reflect a belief that Marsden was 
sane? 


[O]ne letter suggests that Marsden have his lawyer meet with the attorney for the local parish 
to resolve a certain dispute. It is not the kind of letter one would ordinarily write to someone 
of suspect mental capacity, but it might well have been written regardless of the addressee’s 
mental capacity if the writer knew it would be opened and read by the addressee’s steward.!* 


The risk of a misunderstanding will be greatest where the implied assertion is 
unintentional. Someone who does not mean to convey information does not make 
any effort to avoid ambiguity. 

With implied assertions about the declarant’s mental state, however, there is a 
greatly reduced risk of an error of perception and no risk at all of an error of memory 
so long as the out-of-court statement is relied upon to establish the declarant’s own 
belief, emotion, intention or state of knowledge at the time the statement was made. 
When the accused’s wife said ‘Get me the police, please’ in Ratten, it is unlikely 
that, mental illness aside, she mistook her emotions. This consideration, necessity! 
and the spontaneity of the words spoken, are the chief reasons why the law has 
recognised an exception to the hearsay rule for express statements about the speaker’s 


119 Allan, ‘The Working and Rationale of the Hearsay Rule and the Implications of Modern Psychological 
Knowledge’ [1991] CLP 217, 230, 233. 

120 Example adapted from Waye and McGinley, ‘Farewell to Hearsay — Expanding Cracks in the Hearsay 
Rule’ (1989) 17 MULR 72, 73. 

121 op cit n 31. 

122 Some of these Kearley-style cases are analysed by Weinberg, op cit n 80, p 274. 

123 op cit n 99. 

124 op cit n 52. 

125 Lempert and Salzburg, A Modern Approach to Evidence (St Paul: West, 1977) p 350. 

126 Mostly the mental feelings of people can only be established from what they say. 
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contemporaneous mental state.'?”? The fact that the speaker’s state of mind may be 
rooted in a misconception does not matter so long as it is the declarant’s belief, 
intention, awareness or emotion that is in point and not the fact believed, the cause 
of the emotion or intention or the source of knowledge. Where the state of mind 
is relied upon to prove the underlying facts, for example when X’s overheard greeting 
to Y is offered as evidence that X believed that he saw Y and hence that Y was 
present, there are strong policy grounds for requiring cross-examination to tease 
out errors of perception and memory. In Wright v Doe d Tatham, one would have 
liked to have known the grounds which the letter writers had for believing the testator 
sane and how long it was since they had last met with him. There was a patent 
need to cross-examine the declarant in R v Wysochan as well. Did the deceased 
know who her assailant was? If she knew that it was her husband, did she believe 
that he had pulled the trigger unintentionally? Did she think that when she saw what 
he had done to her he would come to his senses and to her assistance? Did she have 
the kind of relationship of violence and dependence which leads battered wives to 
‘stay with their husbands and to conceal the cause of their injuries? 

The upshot is that in the generality of cases implied assertions depend for their 
value on the speaker’s credibility just as much as express assertions; the need for 
cross-examination is no less. Whether an assertion is made expressly or implicitly 
may in some cases be an accident of language. '2* In the United States, concern has 
been expressed that if implied assertions are not treated as hearsay, the hearsay 
rule may be circumvented through clever questioning and coaching of witnesses, 
so that answers are framed as implied rather than as direct assertions.'” However, 
an argument can be made for admitting statements which imply something about 
the speaker’s contemporaneous state of mind when the sole relevance of the statement 
lies in what it reveals about the speaker. 


F Lessons from Abroad 


The problem with the hearsay rule is that it is a broad rule with a limited number 
of narrow and inflexible exceptions. Entirely trustworthy evidence has sometimes 
to be disregarded. As-regards the generality of cases, the foregoing analysis of the 
four ‘hearsay dangers’ lends support to the position of the majority in R v Kearley, 
that implied verbal assertions should be treated as hearsay. But there are undoubtedly 
times when it is contrary to justice to do so, for example where the implied assertion 
solely concerns the declarant’s state of mind and assists the defence. 

The Court of Appeal in Kearley'® was of the opinion that implied assertions are 
never hearsay. This is not far off the position of the Advisory Committee on the 
Rules of Evidence which devised the United States Federal Rules of Evidence. Under 
Rule 801, which Lord Bridge discussed at some length in Kearley,"' hearsay is 
defined as a ‘statement other than one made by the declarant while testifying .at 
the trial or hearing, offered in evidence to prove the truth of the matter asserted.’ 
A statement is defined as ‘(1) an oral or written assertion or (2) nonverbal conduct 
of a person, if it is intended by him as an assertion.’ The effect is to confine the 


127 Seen 111 and text accompanying ns 103—111 where it is argued that such statements must come 
be hearsay and are admitted under an exception to the hearsay rule. 

128 Ligertwood, op cit n 19, 339. 

129 Park v Huff, 493 F 2d 923, 928 (Sth Cir, 1974). 

130 op cit n 84. 

131 op cit n 8, p 358. 
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hearsay rule to statements which are intended to be assertive of the proposition which 
the statement is offered to prove. Implied assertions fall outside the ambit of the 
hearsay rule unless an intention to assert the implied fact can be shown, 2? which 
will be rare. In US v Long,'™ police related to the court the content of an inter- 
cepted telephone call from a woman who had requested the drug known colloquially 
as ‘crack’ from the defendant. The Court of Appeals upheld a decision to admit 
this evidence because the appellant was unable to provide 


any evidence to suggest that the caller, through her questions, intended to assert that he was 
involved in drug dealing. The caller may indeed have conveyed messages about Long through 
her questions, but any such messages were merely incidental and not intentional. !34 


The absence of an assertive intent was seen by the Advisory Committee as sufficient 
guarantee of the speaker’s creditworthiness.. 

The effect of Rule 801 is to admit both reliable and unreliable implied assertions. 
It is left to the jury to determine the creditworthiness of the evidence. One wonders 
why a jury, which the law assumes to be incapable of doing this for facts expressly 
mentioned outside the courtroom, should be in a better position to do this for facts 
which are implied in an out-of-court statement. In truth, cross-examination is needed 
to establish that an implied assertion was truly unintended and to eliminate the danger 
of flawed perception, imperfect memory and mistaken interpretation."*5 The 
absence of assertive intent does not offset these hearsay dangers. 

It is submitted that the only satisfactory way to deal with implied assertions is 
to adopt a less conceptual view of hearsay. Such an approach has been suggested 
in the High Court of Australia. In Walton v R, Mason CJ said: 


When the dangers which the rule seeks to prevent are not present or are negligible in the 
circumstances of a given case there is no basis for a strict application of the [hearsay] rule. 
Equally, where in the view of the trial judge those dangers are outweighed by other aspects 
of the case lending reliability and probative value to the impugned evidence, the judge should 
not then exclude the evidence by a rigid and technical application of the rule against hearsay. 
It must be borne in mind that the dangers against which the rule is directed are often very 
considerable, as evidenced by the need for the rule itself. But especially in the field of implied 
assertions there will be occasions upon which circumstances will combine to render evidence 
sufficiently reliable for it to be placed before the jury for consideration and evaluation of 
the weight which should be placed upon it, notwithstanding that in strict terms it would be 
regarded as inadmissible hearsay. !*6 


What Mason CJ advocated is a discretion to weigh the probative value of evidence, 
which on a strictly conceptual approach is hearsay, against the dangers which led 
the judges to invent the hearsay rule in the first place. Implied, and even express, !27 
assertions which are offered to prove the truth of what they assert will be admissible, 
if in the context of a particular case the credibility of the declarant is not a significant 
issue so that the opponent of the party offering the evidence will not be unfairly 
prejudiced by the absence of an opportunity for cross-examination. Since the majority 
in Kearley'°* reaffirmed Lord Reid’s refusal in Myers v DPP’? to allow judicial 


132 See Salzburg and Redden, Federal Rules of Evidence Manual (Charlottesville: Michie Co, 4th ed, 
1986) p 720. 

133 (1990) 905 F 2d 1572, 1579. 

134 per Clarence Thomas CJ, ibid p 1580. 

135 See p 152 above. 

136 op cit n 15, p 229. Cf Deane J, ibid p 236. See now Pollit v R, op cit n 53, p 616. 

137 “It is necessary to apply the same rules regarding admissibility to both implied and express assertions. 
Any other approach would lend itself to artificial and confusing distinctions,’ ibid p 229. 

138 op cit n 8, pp 360, 366, 282. 

139 op cit n 6. 
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reform of the hearsay rule, such a redefinition of hearsay could only be effected 
in this country by Parliament. 

Of course, Chief Justice Mason’s approach, which involves determining the 
admissibility of an assertion on more of a case-by-case basis, has drawbacks. A 
mechanical rule which says that all statements which are relied upon for what they 
literally or implicitly state are hearsay is more convenient. The introduction of 
a degree of flexibility into the hearsay test also makes it more difficult to predict 
whether evidence is admissible or inadmissible. But it has to be borne in mind that 
uncertainty about the admissibility of prosecution evidence already exists because 
of the general statutory discretion entrusted to the judges by section 78 of the Police 
and Criminal Evidence Act 1984 to exclude evidence which has an adverse effect 
on the fairness of the trial. Provided criteria for admitting assertions which on a 
purely conceptual basis are hearsay are articulated the level of uncertainty and the 
risk of inconsistency can be kept to a minimum. What might those criteria be? The 
unlikelihood of concoction and spontaneity are mentioned by Mason CJ as factors 
in favour of admitting an assertion, the opportunity for errors of perception or of 
understanding as factors against.'*1 When a statement is relied on for an implied 
assertion, uncertainty as to what should actually be implied is another sound reason 
for rejecting the statement. Additional guarantees of trustworthiness include a small 
time gap between the occurrence of anything described and the making of the 
statement,'? the motivation to speak truthfully and the existence of independent 
corroboration. Whether or not the assertion is about something personally perceived 
or done by the declarant or is supported by conduct by the declarant which is to 
his disadvantage or is of substantial importance to him may also be important. 


Conclusion 


In its submission to the Runciman Royal Commission on Criminal Justice, the Home 
Office expressed the opinion that the rule against hearsay is 


complicated and unsatisfactory: arguably too rigid, and contrary to the purpose of justice 
in excluding material altogether because of presumed defects instead of allowing it to be 
weighed in context.'* 


This fault, which is once more in evidence in R v Kearley, can only be surmounted 
by a more pragmatic approach to hearsay which recognises 


that the rational basis for the hearsay classification is not the formula, ‘assertions offered 
for the truth of the matter asserted,’ but rather the presence of substantial risks of insincerity 
and faulty narration memory and perception. !# 


Unless the law moves in this direction there will not only be more cases like Kearley 
which fly in the face of common sense, but there is bound to be an increase in the 
number of ‘hearsay-fiddles,’ which have been noted in the pages of academic 





140 Guest, “The Scope of the Hearsay Rule’ (1985) 101 LQR 385, 388. 

141 op cit n 15, p 230. 

142 A statement made at the time of an event is more likely to be accurate than one made months or years 
later to a court after numerous restatements to the police and to the lawyers, during which distortions 
are likely to have crept in. 

143 Home Office Memoranda, Royal Commission on Criminal Justice, London, December 1991, Part II, 


p 33. 
144 Morgan (1948), op cit n 80, p 218. 
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journals,'** by judges desperate to admit manifestly reliable evidence. 

Had the House of Lords in Kearley taken a broader view of the concept of 
relevance’ or equated belief in a fact with the existence of that fact and weighed 
the probative value of the evidence tendered against its potential unreliability, the 
outcome in that case could have been very different. The calls were spontaneous 
and numerous.” No one suggested that there was a conspiracy to frame the 
appellant. The callers corroborated one another and were to some extent corroborated 
by the discovery of drugs on the premises. Some of the callers acted on their implied 
assertion by going to the appellant’s house with money to make a purchase. The 
implication of the telephone and personal calls was unambiguous. In these circum- 
stances it would have been legitimate for a trial judge to have exercised a discretion 
such as that recommended by Mason CJ in Walton v R in favour of the prosecution 
to admit the evidence, and the law and common sense would have been in harmony. 


145 These are catalogued by Birch, op cit n 45, who coined the term ‘hearsay-fiddle,’ and Ashworth and 
Pattenden, op cit n 6. 

146 In fact, had the majority accepted that the words of the callers were relevant as verbal acts from which 
inferences could be drawn, in the way that the South Australian Court of Criminal Appeal did in 
Firman, op cit n 58, discussed at p 146 above, the calls would have been admissible as original evidence 
and there would have been no need to apply a flexible hearsay test. 

147 Misdialling in the case of the telephone calls could therefore be ruled out. 
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Economic Integration in North America — An 
Agreement of Limited Dimensions but 
Unlimited Expectations 


Michael Wallace Gordon* 


Introduction 


Economic integration often is motivated less by economic interests than by social 
and political movements and pressures. The European Economic Community was 
founded on a blend of French ideas about addressing the “German problem,’ and 
British notions of creating a United States of Europe, nevertheless excluding Britain. 
Few observers doubted Germany’s separate capacity to regain economic strength 
without economic integration. But in that strength lay the potential power to dominate, 
and possibly rule, Europe. Creation of a European Community might achieve the 
goal of ‘Never Again War,’ but it might be unable to avoid German economic 
: dominance. 

The proposed North American Free Trade Agreement also has an admixture of 
economic, social and political goals as its basis. It is of course intended to assist 
economic development, especially in less developed Mexico. But it is also intended 
to address the uncontrolled movement of millions of mostly unskilled, illegal Mexican 
immigrants entering the United States. If the NAFTA diminishes the rate at which 
Mexicans seek jobs in the United States, jobs which the restrictive Mexican economic 
policies of the 1970s and early 1980s failed to create at home, the NAFTA might 
achieve a goal of ‘Never Again Echeverria.’ President Luis Echeverria (1970—76), 
and his successor President José López Portillo (1976—82), moved Mexico towards 
substantial state ownership of the means of production and distribution.' This 
‘mixed economy,’ as the Mexican government euphemistically called it, was 
becoming increasingly identified with the centrally controlled non-market economies 
of Eastern Europe. Mexico bore little resemblance to the Asian market economies, 
although it envied their economic growth and expressed disdain at the movement 
of United States manufacturing to Asia rather than to Mexico. 

This restrictive atmosphere and consequent immigration became the United States’ 
“Mexican problem.’ Many persons in the United States believed that Mexican 
participation in a free trade area might help to diminish or destroy the Mexican 
mixed economy. But there has been no thought in the United States, parallel to 
that in Europe regarding Germany, of any threat by Mexico as a potential economic 
power with notions of domination. Mexico is viewed as a greater source of trouble 
while it remains in a state of underdevelopment than were it to develop, while 
Germany was viewed as a greater source of trouble in a state of development than 
underdevelopment. Creation of the European Community might allow France and 
perhaps the United Kingdom to contain a future threat of a Germany achieving 
development, gaining power and intentionally extending that power abroad to the 
detriment of its neighbours, while a NAFTA might allow the United States to diminish 


*Professor of Law and Latin American Studies, University of Florida. 


1 See generally Riding, Distant Neighbors (New York: Alfred A. Knopf, 1985); Pastor and Castañeda, 
Limits to Friendship: The United States and Mexico (New York: Vintage Books, Random House, 1989). 
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a current threat of a Mexico unable to achieve development, losing power and 
unintentionally extending its underdevelopment abroad to the detriment of its 
neighbour. In one sense, nevertheless, the ideas for the EC and the NAFTA are 
the same — each has an element of containment of a feared neighbour. 

The EC and NAFTA may have roots in socio-political concerns, but it is more 
diplomatic to avoid use of the language of discontent and fear — to speak of 
neighbours as threatening nations. What is more common and acceptable is to use 
the language of harmony, to speak of the desire to associate to gain the benefits 
of economic integration. But the face of economic integration may wear a mask, 
which hides many other faces. The language of an integration treaty may speak 
of such areas as capital movements, transportation, competition policy and dispute 
resolution, but between the lines appears some unwritten agendas, such as the 
governance of immigration, United States interest in Mexican energy reserves and 
fear of concentrated power. The proposed NAFTA draft is a document of many 
colours, only some of which are visible to the naked eye. It is some of these colours 
which are the focus of this article. 


A Relationships Beyond Trade 


On its face NAFTA will appear to be exclusively about trading relationships, both 
freer trade in certain areas and more restricted trade in others. This probably will 
be no less so than the Treaty of Rome in giving life to the European Economic 
Community. But the NAFTA means much more than trade. It will be a document 
governing relationships. In its text will appear the new trade relationships among 
Canada, Mexico and the United States. But underlying the text are the relationships 
of East and West. The creation of a North American free trade area will bring into 
union some 357 million people with a total gross national product of some $5,932 
billion, to deal with a Europe where the EC and EFTA nations comprise some 358 
million people with a gross national product of some $5,784 billion.2 Economic 
Fortress Europe will confront Economic Fortress North America. 

The relationships within the NAFTA extend outward to Asia. A NAFTA will 
return many United States owned but Asian based facilities, which produce for the 
United States market, to a location in North America — Mexico. Alongside the 
symbol of the ‘Four Dragons’ (Hong Kong, South Korea, Taiwan and Singapore) 
will be the symbol of an eagle clutching a snake. If the United States has its way, 
that snake will represent the Japanese. The United States views NAFTA as limiting 
Japanese use of Mexico as a base for ‘screwdriver’ operations,’ where low labour 
costs assist Japan in further increasing market shares in the United States.‘ 

If Mexican workers would stay at home, and the United States were to have current 
trade statistics common to those in the 1960s, there would be no talk of a NAFTA. 
But the reality of massive illegal immigration and trade deficits has caused the United 


2  Hufbauer and Schott, North American Free Trade 4 (Washington: Institute for International Economics, 
1992). 

3 An example of a ‘screwdriver’ operation in Mexico is a plant where little more occurs than assembly 
with a screwdriver of imported finished parts to produce finished goods which then receive the 
imprimatur of ‘made in Mexico,’ however much the final product remains more closely connected, 
in terms of total input value, to where the parts were manufactured. 

4 Increasing wage rates in Japan have motivated Japanese companies to seek out lower wage rate nations 
for production of Japanese goods destined for export. Mexico is often the most attractive alternative 
for maintaining and increasing shares of the United States market. 
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States to shift its traditional East-West focus to North-South.° To some degree, 
however, it was less the United States than Mexico which initiated the negotiations 
for a trade agreement.® The United States had long been prepared to consider any 
discussions which would open Mexican markets to United States exporters, and 
increase opportunities for United States investment in Mexico. But the restrictive 
nature of the Mexican economy in the 1970s was inconsistent with a free trade 
agreement, and it was necessary for Mexico to initiate some relaxation of its rules 
before serious discussions could commence. Furthermore, Mexico and other Latin 
American nations have often had to initiate requests for increased trade linkage with 
the United States, since the principal focus of United States interests has always 
been Europe. That is reflected in much United States culture, including education. 
We are finally attempting to learn more about our North-South relationships, but 
we have many myths to overcome and many stereotypes to destroy.’ 

Although there has been a greater concentration on Mexican issues in the past 
decade, when symposia are held concerning a Mexican topic, there is often an absence 
of Mexican participants. Even within the early stages of the negotiations for a 
NAFTA, concern was expressed by some United States parties involved with the 
negotiations that there could be no dispute panels with Mexico similar to the ones 
with Canada, because there were not sufficient trained and knowledgeable Mexicans 
who could serve on the panels. Yet Mexican attorneys have been helping United 
States attorneys and investors work through the maze of Mexican written laws and 
regulations as well as the unwritten laws and policies, the latter of which are so 
mysterious to foreigners. Mexican attorneys know far more about the United 
States legal system than United States attorneys know about the Mexican system. 
Numerous Mexican attorneys have graduate law degrees from United States law 
schools, while one can probably count on one hand the number of United States 
attorneys with a graduate law degree from Mexico.’ Far more Mexican attorneys 
are comfortable working in the English language than American attorneys are 
comfortable working in Spanish. This disparity reflects the lack of attention given 
to Mexico by the United States, and a more general lack of attention of the rich 
to the poor, whether individuals or nations. 


B Developmental Disparity 


The NAFTA will bring together three nations whose economic statistics illustrate 
enormously different levels of development. Mexican per capita GNP is about 
12 per cent of the others.'° By contrast, within the European Community the 


5 See Octavio Paz, ‘Reflections,’ The New Yorker, 17 September 1979, p 136. 

6 The pre-draft agreement background is discussed in Gordon and Feldman, “The Development of a 
North American Free Trade Agreement’ in Gordon (ed), Doing Business in Mexico (New York: 
Transnational Juris Publications, 1992). 

7 See Gordon, ‘Mythical Stereotypes — Dealing with Mexico as a Lawyer’ (1987) Journal of Legal 
Education 279; Gordon, ‘Mexico and the United States: Common Frontier — Uncommon Relationship’ 
(1987) 18 California Western International Law Journal 171. 

8 See Gordon, ‘Of Aspirations and Operations: The Governance of Multinational Enterprises by Third 
World Nations’ (1984) 16 Inter-American Law Review 301. 

9 This is partly the fault of Mexican legal education. With the exception of the National University, 
often beset with political problems leading to its temporary closure, there were few opportunities for 
graduate legal education for foreign trained lawyers. That ts rapidly changing. Several graduate 
programmes have been and are in the process of development, at such well-recognised law schools 
as Iberoamericana and the Escuela Libre de Derecho, both in Mexico City. 

10 World Development Report 1989 (Washington: World Bank, 1989). 
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‘poorer’ countries Spain and Portugal have per capita GNPs of about 40 per cent 
and 19 per cent of Germany, respectively.!' Mexico imports about $300 per capita 
annually (70 per cent from the US), while the United States imports about $3,000 
per capita annually.'? Furthermore, while Mexican figures are much lower than 
those for the United States, the size of Mexico in contrast to the United States and 
Canada is considerably greater than Spain and Portugal in contrast to the EC. Mexican 
population is about one-third of the total population of Mexico, Canada and the 
United States. Contrastingly, the population of Spain and Portugal comprises about 
18 per cent of the total EC population. These figures suggest a formidable challenge 
for Canada and the United States to integrate Mexico into a considerably more 
developed area. Mexico does bear some resemblance to Spain and Portugal, and 
the development of Spain and Portugal within the EC is of considerable interest 
to Mexico. Most importantly, Mexico views the Spain of today as what Mexico 
might hope to achieve in 20 years. The Mexican government admires what it sees 
in the Spanish role in the EC and has chosen to be more like Spain than Argentina 
or Brazil as the century closes. 

On the other hand, if the greater disparities of economic development in the 
NAFTA in contrast to the EC do suggest a more difficult challenge for the NAFTA 
nations, the potential benefits to them may be greater. If the Mexican per capita 
income moves closer to the $3,000 of Canada and the US than the current $300 
of Mexico, many of those exports to Mexico will be from Canada and the United 
States. That is indeed a concern of the European Community, as it views NAFTA 
as a potential “Fortress North America,’ just as non-European nations think of the 
closed economy which they suspect might characterise the EC after 1992 as a 
‘Fortress Europe.’ 

The European Community has achieved remarkable development, but with the 
help of intraregional subsidies. If such subsidies are a necessary part of regional 
development, the prospects of success for the NAFTA are diminished. Intraregional 
subsidies are not merely omitted as a formal part of the proposed free trade agreement, 
they are very much intentionally omitted. The United States does not view its own 
economy as sufficiently strong to provide subsidisation to the NAFTA process, a 
view based substantially on the enormous budget deficit in the United States and 
unmet domestic demands. But while the text of the agreement may not speak of 
direct subsidies, there is a form of subsidisation as numerous United States 
manufacturing plants which use relatively unskilled labour shifts to Mexico. 

To summarise, in contrast to the European Community, the nations forming the 
NAFTA have considerably more disparate economies, which creates a greater 
challenge to the three participants and a greater potential for substantial growth of 
the Mexican economy. The risk is that the Canadian and United States economies 
may contract or stagnate as Mexico grows. But that zero sum game perspective 
overlooks the greater challenge of the NAFTA, to create substantial growth in Mexico 
which closes the gap with Canada and the United States, but to concurrently have 
the economies of Canada and the United States achieve growth. The possibility of 
that occurring is given support by the experience of the EC subsequent to the entry 
of Spain and Portugal. 


11 ibid. 
12 Hufbauer and Schott, op cit n 2, p 11 n 16. 
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There are numerous distinctions between the proposed NAFTA and the European 
Community. They illustrate that the NAFTA is a considerably less ambitious proposal 
than the initial integration effort of the Community. But it must be borne in mind 
that the European Community has grown from its initial dimensions to an area with 
twice the original population. The NAFTA must be compared with the EEC of 1958, 
not with the EC of 1992. Some of the contrasts between the proposed NAFTA and 
the European Community are worth specific consideration. 

First, while tariffs imposed by each nation will be reduced and finally eliminated 
for goods from each of the other two NAFTA nations, there is no proposal to develop 
common tariffs for goods from non-NAFTA nations. Common external tariffs were 
an important part of the development of the European Economic Community. But 
external tariffs are considerably lower throughout the world today than when the 
EEC was formed, and there is less need to harmonise the NAFTA nations’ tariffs 
for non-NAFTA goods. The problem of goods being shipped into the NAFTA nation 
with the lowest tariffs and then transshipped to another NAFTA nation is addressed 
by rules of origin. These rules will designate goods as products of the NAFTA 
nations only if they have a minimum content from the common area. If they do 
not, they will not move across NAFTA internal borders duty free, but will be subject 
to the same duties as though they entered from non-NAFTA nations. 

Rules of origin are of considerable importance for the automotive sector. The 
United States is concerned that foreign, mainly Japanese, automobile companies 
will use Mexico as a base for production for the United States market. A rule of 
origin of at least the 50 per cent level in the Canada—US Free Trade Agreement 
is to be adopted, although Mexico would like a lower level and the United States 
automobile manufacturers seek a higher percentage.'* Near the end of the NAFTA 
negotiations the European Community’s ambassador to the United States expressed 
concern that the developing rules of origin in the negotations were unduly restrictive 
and would discourage European investment in all three NAFTA nations.'> He was 
concerned that European companies currently operating in the NAFTA region would 
be excluded from the benefits of NAFTA trade where rules of origin will be based 
on ownership of the companies, rather than the presence of the companies in the 
NAFTA nations, the approach in the Community. The difference reflects the fact 
that when the EEC was formed there was little concern about the intrusion of foreign 
capital for production, indeed it was welcomed to help the reconstruction of Europe. 
But the formation of NAFTA includes concern on the part of the United States that 
NAFTA ought not to encourage the European or Asian use of Mexico as a 
manufacturing platform for the United States market.'® 

A further distinction in the area of tariffs and trade barriers is the treatment of 
dumping, subsidies and safeguards. Within the Community one Member State may 


13 Because of the common external tariffs in the European Community, rules of origin are of less importance 
in the Community. But they can be used to protect local production and the Community has used 
rules of origin as a form of industrial policy. See EC Regulation 802/68, discussed in Hufbauer and 
Schott, op cit n 2, p 163. 

14 The final agreement provides for 62.5 per cent for automobiles. 

15 Lecture by Andreas van Agt as reported in 9 International Trade Reporter (Washington: Business 
North America, 1992) p 1342. 

16 When the EEC was created, there was no developing nation which could serve as a low labour cost 
manufacturing platform. When Spain, Portugal and Greece were added, there were expressions of 
concern that manufacturing would favour these nations because of lower labour costs. 
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not charge another with dumping or subsidies, nor is there any ‘escape clause’ 
safeguard provision.” The United States and Canada retained these rights, consis- 
tent with their GATT obligations, in the Canada—US Free Trade Agreement and 
the NAFTA also is to retain these rights. It is likely that dumping actions will increase 
with a NAFTA, as tariffs are eliminated, since dumping is used not only to address 
the questionably sound economic theories which support dumping, but it is also 
used too often as a non-tariff barrier to coerce foreign producers and their govern- 
ments to reduce exports. If dumping by a Mexican producer occurs in the United 
States, not only are United States consumers of that product benefited, but one might 
expect some entrepreneur in the United States to buy the dumped products and return 
them to Mexico for sale at the higher price the dumping procedure has disclosed 
as the selling price in Mexico. 

A second difference between the Community and the NAFTA is the lack of any 
planned subsidisation of Mexico by means of revenue transfers and redistributions 
to Mexico. In the Community revenue is collected from each Member State for 
operations of the Community institutions and programmes, including the extensive 
subsidisation of agriculture. This subsidisation, most strongly supported by France, 
has created some dissent within the Community, primarily from the United Kingdom, 
and was again a matter of contention recently as the Community prepared a new 
budget. Agricultural subsidy has been one of the most difficult obstacles to resolution 
of the Uruguay Round talks of the GATT. The French farmers have reacted with 
violence towards what they view as the Community’s unfair concessions to the United 
States. The NAFTA proposes no revenue transfers from Canada and the United 
States to Mexico. Any significant proposed subsidisation would probably have assured 
failure of the agreement in the United States Congress, where there has been 
considerable opposition to the agreement because of the fear of extensive loss of 
jobs to Mexico. That in itself is a form of subsidisation in that it constitutes an agreed 
shift of jobs within the area to the poorest nation. It is not a money transfer, but 
it is a transfer of productive opportunity. It becomes less of a subsidisation, however, 
when the agreement results in the creation of as many new jobs in each nation as 
that nation loses, a principal argument of the proponents of the NAFTA. 

A third and important difference with the European Community is the absence 
in the NAFTA of any significant institutional infrastructure. There will be no Brussels 
with its central administration and council of ministers, no Luxembourg with its 
court and no Strasbourg with its Parliament. Not only does this mean only a marginal 
transfer of sovereignty, but it avoids most of the contentious issues of determining 
what powers shall be transferred to the supranational authority and what shall remain 
national powers, how to allocate power between and among the area institutions, 
and how to allocate power granted to the new institutions among the Member States. 


17 This is a provision permitted by the GATT allowing a nation to suspend tariff or other concessions 
when imports threaten serious harm to domestic producers of the goods. 

18 The view that the dumping company engages in dumping to establish a monopoly and then increase 
prices has not been supported by case studies. Many of the products allegedly dumped in the United 
States over the years by the Japanese, such as electronics, automobiles and cameras, remain very 
competitively priced. The dumping actions have resulted in voluntary restraint agreements (VRAs) 
with Japan for many products, which in turn has caused Japan to send the highest priced products 
within that group, depriving United States consumers of the low price end of that item’s market. Knoll, 
‘United States Antidumping Law: the Case for Reconsideration’ (1987) 22 Texas International Law 
Journal 265; Barcello, ‘Antidumping Laws as Barriers to Trade — the United States and the International 
Antidumping Code’ (1972) 57 Cornell Law Review 491. 

19 Hufbauer and Schott, op cit n 2. 


162 © The Modern Law Review Limited 1993 


March 1993] Economic Integration in North America 


These are issues which continue to vex the Community, as the current difficulties 
over the ratification of the Maastricht Treaty amply demonstrate. 

Instead, there is to be in NAFTA a Trade Commission composed of the senior 
trade officials of each nation who will meet periodically. Disputes will be resolved 
by panels. As noted above, there was some feeling on the part of some United States 
negotiators that the Canada—US Free Trade Agreement model for dispute resolution 
would not be satisfactory with Mexican participation because of a lack of Mexicans 
capable of dealing with the complex issues of trade before these panels. This 
suggestion was insensitive and without foundation, and the procedure for dispute 
resolution finally proposed appears close to the Canada—US model. Finally, changes 
to the NAFTA will require reopening formal negotiations and the probable request 
for renewed fast track authority in the United States.” 

Another difference is that few persons in any of the NAFTA countries envision 
the harmonisation of social policies or the development of a common currency, both 
of which were fundamental to the negotiations at Maastricht. But then Europe was 
no more ready for Maastricht in 1958 than NAFTA is in 1992. Perhaps in a similar 
span of years, in the third decade of the next century, such changes may not seem 
so unreachable. 

Again, there is no plan within the NAFTA for the issuance of the kind of decrees 
which have been important to the development of the Community. The NAFTA 
creates no institution with power to issue the equivalent of regulations or directives. 
Success of the NAFTA in its modest ‘birthing clothes,’ however, is quite likely 
to lead to the establishment of an institution with power to issue regulations consistent 
with the agreement. 

It may be observed that the language of the NAFTA refers only to the specific 
three nations, not to members. With use of the language of ‘membership,’ accession 
is simplified. But accession is not part of NAFTA, even though the rhetoric of the 
American administration speaks of a free trade area from Alaska to Tierra del Fuego. 
It will be difficult enough to succeed from the Yukon to Yucatán. Congress is in 
no mood to adopt an open-ended free trade area which would allow the executive 
to negotiate the admittance of new members.”' Accession authority is urged by 
some, but there is little likelihood that there will be any accession procedure other 
than a total reconsideration by the Congress of the admission of new members. The 
European Community has, of course, proceeded with accession on several occasions, 
although it has reached the stage where it must balance the internal needs of its 
current members with the ability to assimilate those many nations which wish entry. 
Just as the European Free Trade Area has served to offer interested nations some 
of the benefits of European Community association, the development of integrated 
areas in Latin America such as the recent formation of MERCOSUR (Argentina, 
Brazil, Uruguay and Paraguay?) may help to defer the difficult issue of expansion 





20 Fasttrack authority is the process of Congressional adoption (or rejection) by yea (or nay) vote only, 
without any amendments, of an international agreement negotiated by the executive. The quid pro 
quo for Congress relinquishing its amendment authority is close contact between members of Congress 
and the executive’s negotiators during the entire process of international negotiation. The final product 
should reflect Congressional opinion and lead to approval of the agreement. 

21 The most likely next prospect for a free trade agreement for the United States is currently Chile, 
which makes little sense for many reasons, particularly geography. 

22 The early results of the MERCOSUR have not been impressive. There are serious differences in the 
member nations as to approaches to and successes with different modes of development. Chile is the 
most successful example of development in South America in the last decade — but it chose not to 
join MERCOSUR. 
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of NAFTA until a time when it has had an opportunity to succeed with its original 
three members. 

Another important difference concerns the attitude towards immigration. The 
European Community included from the beginning a concept of worker mobility, 
even though it has taken years to develop mobility in many areas, particularly the 
professions. The NAFTA, contrastingly, includes no provisions regarding the 
immigration of workers. The United States has insisted that the NAFTA is not to 
be an immigration agreement. But immigration issues underlie the agreement. As 
noted above, there might well have been no agreement at all had illegal immigration 
from Mexico to the United States not been a major issue. The agreement is about 
relationships and the major issue between the United States and Mexico of the past 
decade has been the level of illegal immigration. A NAFTA constitutes an expected 
‘Tortilla Curtain’ — a way to keep Mexicans at home by increasing domestic 
employment opportunities. 

One of the areas of discussion within the NAFTA illustrates the difficulty of 
separating a free trade agreement from worker movement or employment immigra- 
. tion. That is the area of services and how services should be defined. To the United 
States, services means those activities provided by accountants, lawyers, bankers, 
insurance and other professional persons. Why should it not mean to Mexico crop 
pickers, restaurant workers, janitorial workers, yard-cleaning service persons and 
other low paid unskilled persons? But when that definition arises, the United States 
says “That is immigration and the NAFTA is not about immigration.” NAFTA is 
certainly about immigration, and the emphasis is in contrast to the ideas of worker 
mobility which were part of the foundation of the European Community. 

Of course, movement of persons within the economic area is quite different from 
the reception given persons from outside the area. Increasingly, the European 
Community has not been receptive to the assimilation of outside immigrants and 
this is a parallel to the NAFTA. The NAFTA nations have an easier time in policing 
the entry of persons from non-NAFTA nations. The major concern is the use of 
the Central American isthmus as a corridor for the movement of persons through 
Mexico to the United States and Canada. The success of the NAFTA may partly 
depend on the ability of Mexico to retain some integrity of its borders with Belize 
and Guatemala. 

In a very real sense, the NAFTA is a modest proposal for freeing international 
trade, but not in the first phase addressing social issues. The limited goal of the 
NAFTA is nevertheless a major step for such disparate nations as Mexico and its 
northern neighbours. Sharing a common border of 2,000 miles, Mexico and the 
United States are separated by uncommon levels of development, language and 
culture. It is impossible to predict how and when a successful NAFTA might begin 
to consider some of the social dimensions currently part of or discussed within the 
European Community. They are the natural consequences of success in integration 
and are likely future topics for negotiation in the NAFTA. 


D The Role of Canada 


If the reader has noted an occasional reference to ihe NAFTA as a Mexican—United 
States agreement, it is not an intentional subordination of the role of Canada, but 
an acknowledgement that the NAFTA is a United States—Mexican solution to 
particular issues, with Canada an unnecessary but welcome third party. Canada is 
not a de minimis participant but rather a late entry, the absence of which would 
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not have at all affected the development of a NAFTA. Canada, however, has 
obviously played an important role in the drafting process. Canada came into the 
NAFTA discussions only after Mexico and the United States had formally agreed 
to negotiate a trade agreement and the US President had notified Congress of such 
intent under the “fast track’ procedure. 

Because of the existence of a free trade agreement between Canada and the United 
States, the participation of Canada in the NAFTA reduces Canadian (and Mexican) 
concern over the development of bilateral trade agreements between the United States 
and Western Hemispheric nations with a resulting hub-spoke arrangement. Such 
an arrangement would mean that each participant in a bilateral agreement with the 
United States would have free trade with the US, but not with the other hub-spoke 
nations. Of course, the other nations could also develop bilateral agreements, such 
as Mexico and Canada, but there is little separate motivation for such agreements. 

Canadian participation is also attributable to Canadian fear of business moving 
from Canada to Mexico to serve the United States market. Such moves will occur 
even without a NAFTA; Canadian participation allows Canada to play a role in 
setting the rules which may encourage or discourage such moves. 

Offsetting the need of Canada to participate in the NAFTA in order to protect 
its interests is the potential benefit to Canada from increased Canadian—Mexican 
trade. That trade has not been significant and is not expected to increase dramatically 
under the NAFTA. But a more economically sound Mexico means more Mexican 
earnings to be spent on imports. Some of these imports will be from Canada. Canadian 
exports to Mexico will benefit from the elimination of those tariffs which are 
applicable to non-NAFTA nations. 

The participation of Canada increases the complexity of the NAFTA. Three nations 
rather than two must agree on each issue. But the benefit is that when two nations 
are deadlocked, the third may offer solutions. The NAFTA must resolve questions 
about the continued viability of both the Canada— United States Free Trade Agreement 
(CUSFTA) and the 1965 Canada—United States Automotive Agreement.» The 
Canadians did not wish to reopen any provisions of the CUSFTA which were deemed 
beneficial to Canada, but the price of participation in the NAFTA process has to 
be another look at many parts of the CUSFTA. 

While Canada seeks to preserve benefits of its free trade agreement with the United 
States, the NAFTA negotiations could not succeed were Mexico to feel it was joining 
the existing CUSFTA and that consequently Mexico had little role other than to 
agree to its terms. That has not been the case — the NAFTA is a very different 
agreement. 

Despite the suggestion that Canadian participation was not necessary to the 
development of a free trade agreement between Mexico and the United States, it 
is clearly proper and beneficial to the three nation area to have Canada as a member. 
No compelling relationships mandated an agreement between Canada and Mexico, 
but the inclusion of Canada in the NAFTA will benefit each member nation. 


E NAFTA and Changes in Mexico 


The NAFTA is not some magic key which unlocks a door which has been an obstacle 
to free trade among the member nations. Relatively free trade exists between Canada 


23 Agreement Concerning Automotive Products Between the Government of the United States of America 
and the Government of Canada, 16 January 1965, 111 Cong Record 1037. 
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and the United States. The NAFTA is rather the product of both a tradition of free 
trade by those two nations and a furtherance of such trade by enactment of the 
Canada— United States Free Trade Agreement. But Mexico has a different history 
of trade.” It adopted a restrictive trade theory during the 1970s. Only after the 
debt crisis of 1982 and the beginning of the presidency of Miguel de la Madrid 
were significant changes made. In the last decade Mexico has moved increasingly 
towards a relatively open market economy and acting as an important participant 
in world trade. The NAFTA is viewed in Mexico as a means of increasing Mexican 
economic development by lowering existing barriers to trade with Canada and the 
United States. The Mexican government realises that the NAFTA is not a one-way 
street. Mexico as well as Canada and the United States will suffer some economic 
dislocations because of the NAFTA. Jobs will be lost in some industries, but they 
will be gained in others. But Mexico concurs with Canada and the United States 
that there is a likelihood that each nation will achieve net gains. 

The dramatic increase in trade and foreign investment between Mexico and the 
United States in the last few years reflects the changing Mexican attitude to free 
trade, and the fact that the NAFTA will be part but not the progenitor of freer trade 
among the member nations. During the administrations of Presidents Luis Echeverria 
and José López Portillo, Mexico could better be compared with some of the non- 
market economies of Eastern Europe than with such market economies as Spain. 
Mexico was moving in the direction of a highly centrally planned economy with 
considerable government ownership of the means of production and distribution. 
To Mexico’s benefit, the Eastern European non-market economies disintegrated. 
This was a signal to Mexico that freer trade was preferable. It was after President 
Salinas de Gortari’s visit to Europe in 1990 that he proposed that Mexico and the 
United States begin negotiations for a free trade agreement. Mexico might have 
been less enthusiastic for such negotiations were it not for the changes in Eastern 
Europe and the USSR. . 

The Mexican restrictiveness of the 1970s contributed to the collapse of the peso, 
as well as much of the economy, in 1982. President Miguel de la Madrid began 
the redirection of the economy, but it was his successor, President Carlos Salinas 
de Gortari, who created most of the conditions for freer trade. Consequently, much 
of the motivation and framework for free trade existed prior to the beginning of 
the NAFTA negotiations. 

Mexico’s actions to counter the past restrictiveness and create a freer market 
economy over the decade from 1982 to 1992 are often overlooked. Several of these 
actions are worth noting. 

Mexico has reduced import tariffs and permit requirements dramatically. Import 
permits have been almost entirely removed. Tariffs have been reduced to an average 
of 13 per cent for goods entering Mexico, in contrast to about 5 per cent for goods 
entering the United States. This will facilitate the full removal of tariffs for an internal 
free trade area upon the implementation of the NAFTA. Furthermore, the lowering 
of tariffs has applied to all GATT members under the most favoured nation clause, 
thus minimising the impact on non-NAFTA nations by the elimination of tariffs 
exclusively for member nations of the NAFTA. 


24 Mexico’s protectionism has been described as related to the domination of ownership by the Catholic 
church and Spanish monarchy of all land and means of production for nearly 300 years, causing Mexico 
to adopt a protective ideology upon achieving independence. It was also based on a desire to avoid 
United States and European expansionism. See Carillo, ‘The North American Free Trade Agreement: 
In Whose Best Interest?’ (1992) 12 Northwestern Journal of International Law and Business 536, 542. 
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The myth of privatisation which has affected so many nations has been rejected 
in Mexico.25 Privatisation has been taken seriously. The banks expropriated by 
President Lopez Portillo have all been returned to the private sector. Airlines and 
telephones have been sold to the private sector. Remaining nationally owned is 
PEMEX, the petroleum industry, but portions of that giant are being chipped away 
for private ‘enterprise. 

After years of debate, Mexico joined the GATT in 1986, one of the most significant 
moves under the administration of President de la Madrid. It was an important 
decision for Mexico in its commercial relations with most GATT Member States, 
but Mexico was already receiving some GATT treatment by the United States.” 

The Echeverrian laws have been dismantled,”’ in particular the 1973 Investment 
Law,” which incorporated the majority Mexican owned joint venture as the corner- 
stone of investment in Mexico. This law was diminished in effect by regulations 
in 1984 under de la Madrid and later rendered nearly useless by regulations in 
1989 under Salinas de Gortari.” These regulations were so contrary to the law that 
they have given rise to suggestions that they are unconstitutional.” The next 
obvious step will be the replacement of the law itself. | 

Mexico and the United States entered into a series of bilateral agreements in the 
1980s which have further opened trade between the two nations. They include an 
Understanding on Subsidies (1985), a Framework of Principles and Procedures for 
Consultations Regarding Trade and Investment (1987), a Textile Agreement (1988) 
and the inappropriately named Understanding Regarding Trade and Investment 
Facilitation Talks (TIFTS) (1989).3! These agreements gave Mexico a special 
status with the United States from which the development of the NAFTA was 
facilitated. 

The maquiladora or border industry programme, always disliked and often 
challenged by President Echeverria, has been extended to areas throughout Mexico 
and far from the US—Mexican border where it originated. Maquiladoras benefit 
from United States tariff provisions which allow components to be shipped to Mexico, 
fabricated into goods and then returned to the United States with a tariff based 
only on the Mexican value added portion, not the value of the full item. Mexico 
adopted a Maquiladora Regulation in 1989 which further opened the programme 
to investors.22 The adoption of the NAFTA is to some degree an application of the 
maquiladora concept to the entire trade and investment relationship between the 
two nations. 

With the changes which have occurred in the past decade, one might ask whether 
a NAFTA is at all necessary. The answer is a clear ‘yes.’ Although there has been 
change for the better, it is a prelude to the more rapid advancement of trading 
relationships which the NAFTA is certain to achieve. The Agreement has a number 
of benefits. 


tata cs 


25 By myth I mean the stated intentions of many nations to privatise, followed by rules of privatisation 
which make the state enterprises so unattractive that there will be no prospective buyers. 

26 GATT-like treatment for subsidies and countervailing duties was extended to Mexico in the 1985 
Understanding on Subsidies and Countervailing Duties between the two nations. 

27 The laws were referred to as the Echeverrfan Wall by one author. See Murphy, ‘The Echeverrian 
Wall: Two Perspectives on Foreign Investment and Licensing in Mexico’ (1982) 17 Texas International 
Law Journal 135. 

28 Law to Promote Mexican Investment and Regulate Foreign Investment, 9 March 1973. 

29 Regulation to the Law to Promote Mexican Investment and Regulate Foreign Investment, 16 May 1989. 

30 See Gémez-Palacio, ‘The New Regulation on Foreign Investment in Mexico: A Difficult Task’ (1990) 
12 Houston Journal of International Law 253. 

31 These agreements are discussed in Gordon and Feldman, op cit n 6. 

32 Decree for the Promotion and Operation of the Export Maquiladora Industry, 23 December 1989. 
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First, there is the obvious extension of freer trade in accordance with the areas 
addressed by the Agreement, not only areas already part of the GATT, but areas 
which the GATT round has so far been unable to conclude, such as agriculture and 
intellectual property. New dispute resolution methods will be available for conflicts 
involving subsidies and dumping, and possibly for investment disputes. These rules 
are needed to build upon the already established and most necessary prerequisite 
to free trade, the intention to be a free trader. 

Second, the Agreement is good for the political process of continued relations 
between Mexico and the United States. It is an acknowledgement that Washington 
believes Mexico is especially important to the United States, not only in trade 
relationships, but as a respected neighbour. 

Third, the Agreement will provide a written treaty that will have to be confronted 
by future Mexican presidents who might be influenced by populist notions of 
nationalism. Ironically, the political changes in Mexico that are opening the electoral 
process to other parties could bring about in Mexico the kind of populist movements 
that kept Argentina under President Juan Peron from any reasonable improvement 
in living standards. The Agreement will help to regulate the role of the state in 
Mexican society and diminish the possibility of a return to the Echeverrian years. 
The Agreement does this partly by taking the government out of many areas of 
the means of production and distribution. 

Finally, the Agreement allows discussion, or at least brings discussion closer, 
about the purportedly prohibited issues of petroleum and immigration. The negotia- 
tions suggest that Mexico has been receptive to some alterations to what have been 
extreme restrictions on foreign participation in investment in petroleum production 
and distribution. What is to be protected is changing, allowing increasing Mexican 
private and foreign participation in areas previously untouchable. Also, the discussion 
of services of necessity touches upon the movement of people and immigration. 
The Agreement will contain provisions allowing the temporary movement of business 
persons, which may be developed later to encompass increasingly lower skills than 
the Agreement currently contemplates. The existence of the negotiations creates 
a useful dialogue between two neighbours who must solve the larger immigration 
issue in the years to come. 


F Private Trade Disputes 


The Agreement deals with government regulation of trade and investment. It does 
not address many questions which arise between private parties engaged in commer- 
cial transactions in the two nations as trading relationships increase. Most trade 
does not include the government as a party to the contract, increasingly the case 
as privatisation places most of the means of production and distribution in private 
ownership. Unless the government intervenes with regard to questions of customs 
valuation or classification, tariff level, subsidies, dumping, national treatment, public 
procurement, etc, private transactions will be addressed by traditional legal doctrine 
in each nation. 

There is a reference to the issue of the resolution of disputes between private 
parties in the proposed Agreement, suggesting that parties engaging in private 
commercial transactions ought to consider using alternative dispute resolution 
methods, and that the member nations ought to provide for the enforcement of arbitral 
agreements and arbitral awards. The use of alternative dispute methods may help 
to diminish the concern of parties in each nation that the courts of the other two 
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nations do not offer foreigners a fair trial. But arbitration awards must be enforced, 
and the possibility remains that arbitral award enforcement by domestic courts will 
not be satisfactory. More is needed than directing dispute settlement away from 
domestic courts. Harmonisation of laws and procedures will surely assume a new 
dimension. 

Let us consider, for example, a simple commercial transaction where a United 
States company sells insulation to a Mexican company and a suit arises over the 
suitability of the insulation for its intended purpose. First, what courts will have 
jurisdiction over the parties and over the subject-matter? Mexico, Canada and the 
United States are all federations of states or provinces, but the legal system is more 
centralised in Mexico. United States constitutional doctrines of due process and 
minimum contacts are little understood in Mexico. The provisions of the Mexican 
Code of Civil Procedure are equally unknown in the United States. A United States 
court may turn to the Uniform Commercial Code or the Restatement on the Conflicts 
of Law for guidance on choice of law issues, while a Mexican court will seek guidance 
in the Code of Civil Procedure. But in an increasing number of cases, the question 
of which law applies becomes less important as the laws are harmonised, such as 
by the member nations of NAFTA having each signed the Convention on the 
International Sale of Goods. Thus, a contract issue between parties in Mexico 
and the United States initially thought to raise a choice of law issue may raise a 
‘false’ conflict — the rule will be the same under either Mexican or United States 
law. Other rules applicable at the inception of litigation may differ, such as the 
Mexican equivalents to the United States forum non conveniens concept, long arm 
jurisdiction, proper service of process and venue. 

A second concern is the question whether a judgment which has been rendered 
in one NAFTA nation will be recognised and enforced by the courts of another 
member nation. With regard to arbitral awards, Mexico, the United States and Canada 
are all parties to the United Nations Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards (New York Convention).** But how the respective 
courts will interpret the Convention and whether those courts will impose national 
standards of judicial participation in review of the arbitral process remains uncertain. 
Where the judgments are rendered by the courts of one of the NAFTA member 
nations rather than by arbitration, however, different enforcement of foreign judgment 
rules will apply. Mexico has a single national rule, but in the United States the rule 
is state-based rather than federal. Thus there are many different United States rules, 
although there is some convergence with the increasing adoption by states of the 
Uniform Foreign Money Judgments Recognition Act.*’ 

Another issue related to private commercial transactions deals with the currency 
in which a judgment will be rendered. The traditional view, only recently altered 
in the United States and the United Kingdom, is that a court will give judgment 





33 See Reisman, Systems of Control in International Adjudication and Arbitration (Durham: Duke 
University, 1992). 

34 Smith (ed), Derecho constitucional comparado México — Estados Unidos (Mexico City: UNAM, 
1990), represents a unique project publishing in Spanish articles on various United States legal topics, 
such as constitutional issues of due process, state-federal regulation of corporations, etc. Much more 
of this is needed. 

35 Effective in the United States from 1 January 1988, this is the first convention on substantive private 
commercial law entered into by the United States. It includes substantive rules of contract law which 
apply where the other party is a foreign party in a signatory nation. 

36 9 USC §§201—208. 

37 Adopted in some 23 states, including many commercial centres, the UFMJRA assumes a foreign 
judgment will be enforced if a list of standards is met. 
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only in its own nation’s currency. Mexico continues to adhere by this rule. Where 
contracting parties are from nations of different currencies, there has to be some 
agreement in the contract for one party to either pay or receive payment in the 
currency of the other party. If the Mexican company in our hypothetical case is 
contractually required to pay for the insulation in dollars, and if it has some dispute 
regarding its obligation, a problem may arise when a Mexican court renders a 
judgment ordering the Mexican party to pay in pesos. How many pesos should the 
order be for? The court may determine the amount in pesos using as the conversion 
date the date of the breach of the contract, the date of the judgment or the date 
of the payment. If the currencies float against one another, the difference could 
be considerable. Several states in the United States have adopted the Uniform Foreign 
Money Claims Act, which is intended to harmonise the laws among the various 
States in the United States, but this too is an issue needing international negotiation 
and adoption by NAFTA parties of consistent rules. 

The issues likely to arise in private commercial transactions bring into play rules 
based on different legal traditions, the common law and the civil law. If the Agreement 
is to function effectively, future efforts for harmonisation of legal principles among 
the nations is necessary. The experience of the European Community in addressing 
the application of legal rules of both common law and civil law traditions ought 
to be studied by the rulemakers in the NAFTA nations. There is some experience 
in Canada and the United States in dealing internally with civil law; in Quebec and 
Louisiana, respectively. There is, too, a certain convergence in the development 
of civil law and common law principles. International conventions, including the 
Convention on the International Sale of Goods mentioned previously, have been 
adopted by nations from both traditions. What remains important is that during any 
process of harmonisation of NAFTA members’ laws, each nation must recognise 
the differences and respect those differences. Experience has shown that legal 
harmonisation is quite possible across the boundaries of the civil and common law 
traditions. 

These comments may sound commonplace to European jurists, but conflict of 
laws in the United States has traditionally meant only conflicts among the rules in 
different states within the United States. These internal conflicts are considerably 
less complex than those addressed in Europe and than the conflicts which increased 
trade under the NAFTA will generate. 


Conclusion 


The European Community began with a focus essentially limited to economic issues, 
but in the last decade in particular this focus has enlarged. The success of the NAFTA 
will require an understanding of how economic and social integration has developed 
on the continent, combined with an understanding that the NAFTA is very different, 
as this article has shown. The NAFTA will begin with a fragile shell composed 
mostly of good intentions. Experience will be the hardener. It will come more easily 
by considering, distinguishing and to some degree applying the European experience. 
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‘Poisonous, Noxious or Polluting’: Contrasting 
Approaches to Environmental Regulation 


William Howarth* 


The first and most obvious comment is that ... [the Rivers Pollution Prevention Act I 876] 
does not define pollution. It is surely extraordinary that a statute, the ultimate consequences 
of which are penal, nowhere gives notice to those whom it may concern of the offence they 
are to avoid. Nor does it afford assistance to the judges who have to decide the cases under 
the Act.! 


The words ‘poisonous, noxious or polluting matter’ are ... emotive rather than scientific 
and must be approached with great caution.* 


Introduction 


It is difficult to. overestimate the present levels-of concern about environmental 
problems which pervade the developed world. There is a ubiquitous feeling that 
more ought to be done to halt environmental decline and ultimately to pass on the 
Earth to future generations in at least as good an ecological state as the present 
generation found it. Whilst at a theoretical level these sentiments are frequently 
tantamount to moral, political or philosophical convictions, they invariably entail 
calls for practical measures for environmental protection or improvement. Environ- 
mental pressure is applied through the diverse forces which shape public and 
individual opinions to redirect industry, commerce and personal lifestyles onto a 
more environmentally benign course. 

Clearly, enhancing awareness and influencing behaviour is a first step towards 
environmental improvement, but where an environmentally preferable course of 
action is perceived to involve a diminution in standard of living or a reduction of 
freedom of choice, the recalcitrance of human nature is such that it needs to be 
reinforced if progress towards a common good is genuinely to be made. This need 
not always necessitate legal constraint since many examples exist of effective 
economic mechanisms for sectoral environmental improvement.’ Ultimately, 
however, if the market mechanism allows the unlimited purchase of environmental 
degradation by those with the economic strength to do so, then its limitations are 
self-evident. The environmental imperative is ultimately a matter of public and private 
rights and duties, and the interests of future generations, which are not available 
as negotiable commodities to be purchased at any ‘going market rate.’ 

Effective environmental protection and improvement is, therefore, a matter of 
legal rights and duties. That having been said, the unavoidable issue is that of how 
law is appropriately utilised to meet the environmental challenge. The essential 
difficulties were identified by Lord Scarman some years ago. 


ee ee ee ee I 
*Cripps Harries Hall/SAUR (UK) Professor of Environmental Law, University of Kent at Canterbury. 


1 Taylor, The Law Affecting River Pollution (Edinburgh: W. Green and Son, 1928) p 82. 

2 Newsom and Sherratt, Water Pollution (Altrincham: John Sherratt and Son, 1972) p 29. 

3 See generally Pearce, Markandya and Barbier, Blueprint for a Green Economy (London: Earthscan 
Publications, 1989). 
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For ‘environment’ a traditional lawyer reads ‘property’: English law reduces environmental 
problems to questions of property . . . But the truth has to be faced. The Judicial development 
of the law, vigorous and imaginative though it has been, has been found wanting. Tied to 
concepts of property, possession and fault, the judges have been unable by their own strength 
to break out of the cabin of the common law and tackle the broad problems of land use in 
an industrial and urbanised society. The challenge appears, at this moment of time, to be 
likely to overwhelm the law ... the guarding of our environment has been found to require 
an activist, intrusive role to be played by the executive arm of government.* 


Undeniably, the concepts of property, possession and fault have profound limita- 
tions in the environmental context. If the object of environmental laws are to prevent 
environmental damage, then there is no compelling reason why land ownership or 
possession should provide a defence to causing such harm, nor is there any overriding 
reason why lack of these interests on the part of a complainant should provide a 
bar to legal redress. Similarly, with the concept of fault, there can be few conceivable 
instances where a person embarks upon a course of action with the sole motive of 
environmental vandalism. Rather, the problem is that environmental harm is the 
unintended, but increasingly unacceptable, by-product of environmentally unsustain- 
able lifestyles and the industrial and other production processes that are needed to 
continue them. In law, the concept of fault tends to be understood as an individual 
rather than a collective predicate and for that reason the attribution of fault to society 
as a whole, or even a particular branch of industrial activity, is conceptually difficult 
to bring within general legal cognisance. 

Whilst the limitations of the concepts of property, possession and fault in the 
environmental context are well recognised, the invocation that environmental 
protection requires ‘an activist, intrusive role to be played by the executive arm 
of government’ begs the question as to what precisely is required to be done. Even 
if the view is conceded, that the role of the law in environmental protection is most 
effectively exercised through the executive arm of government, the task of translating 
broadly, and often imprecisely, formulated environmental goals into the precise 
detail required for effective regulatory law, and providing for appropriately consti- 
tuted regulatory authorities properly empowered to oversee its adherence, remains 
a fundamental challenge to law and legal systems. 

Ultimately, the environmental challenge has to be confronted across the full breadth 
of environmental and conservation issues as parts of a coherent regulatory programme 
directed towards explicit environmental objectives. In the present context, however, 
only an insight into the overall difficulties can be provided. Accordingly, the following 
discussion attempts to trace the legal characterisation of a single environmental idea, 
that of ‘pollution,’ into a particular environmental sector, the aquatic environment, 
and to examine the conceptual problems in providing a Satisfactory system of 
environmental regulation for this context. 


A The Concept of ‘Pollution’ 


It is evident that the creation of rights and duties concerning the pollution of water 
necessitates some objective and justiciable characterisation of what ‘pollution’ entails. 
Remarkably, the law of England and Wales has been relatively swift to propound 





4 Scarman, English Law — The New Dimension (London: Stevens and Sons, 1974) pp 51 and 53. 
5 On the early civil cases on water pollution, see generally Howarth, Water Pollution Law (London: 
Shaw and Sons, 1988) Ch 3. 
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rules on water pollution,’ but contrastingly reluctant to define the terms involved. 
Hence, the traditional common law approach to water pollution is characterised 
by the lack of any attempt to provide a technical definition of the meaning of the 
expression ‘water pollution.’ For example, an authoritative and frequently cited 
principle of civil law is to the effect that: 


Every riparian owner is ... entitled to the water of his stream in its natural flow, without 
sensible diminution or increase, and without sensible alteration in its character or quality. 
Any invasion of this right causing actual damage ... entitles the party injured to the 
intervention of the court.° 


Significantly, Lord Macnaghten, in stating this principle, expressed an implicit 
preference for a relativistic concept of pollution, involving a comparison between 
the natural state of a watercourse and its state when, allegedly, polluted. Whilst 
this characterisation has the strength of recognising natural variability in the quality 
of different watercourses, it has the weakness of leaving unsaid precisely what degree 
of deterioration will amount to ‘sensible alteration’ of water quality in any particular 
instance.” By modern comparisons, the remarkable feature of the principle is the 
avoidance of any attempt to specify what is meant by ‘sensible alteration’ of water 
quality in terms of any particular physical or chemical parameters. The matter, 
therefore, is left to the broad discretion of each judge to determine on the basis 
of the circumstances at issue. Although this may allow a great deal of flexibility 
to be applied in particular circumstances, it is not conducive to consistent decision 
making and, more pertinently, evades discussion as to the precise level of 
environmental protection which is justifiably provided by the civil law. 

Not only is the civil law devoid of any explicit and technically precise definition 
of ‘water pollution,’ the criminal law is almost equally inexact in its formulation. 
The principal criminal offence arising in relation to water pollution is committed 
where a person causes or knowingly permits any poisonous, noxious or polluting 
matter to enter specified waters.’ Notably, the phrase ‘poisonous, noxious or 
polluting’ has never been statutorily defined and, once again, is left to judicial 
interpretation with the consequent imprecision and uncertainty that this may allow, 
as will be seen in later discussion. 

Despite attempts to place the concept of ‘pollution’ upon a more explicit footing 
by the incorporation of determinate standards into the law,’ the traditional legal 
opposition to this approach has been well recognised: 


It ... proved impossible to formulate comprehensive standards for all possible effluents . . . 





6 per Lord Macnaghten in John Young and Co v Bankier Distillery Co (1893) [1891—94] All ER 439, 
at p 441. 

7 See the observations of Cox J in Cook v South West Water pic (unreported), Exeter Crown Court, 
15 April 1992, who noted that there may be ‘sensible’ alterations to the character or quality of water 
which are quite harmless. He suggested that although the ‘dictionary defines “sensible” as meaning 
“perceptible by the senses; large enough to be perceived or to be worth considering; appreciable.” 
I do not think that which is quite harmless, or which is at a level which is quite harmless, can properly 
be described as pollution even if it is large enough to be perceived.’ Also, it is notable that whilst 
Cox J quoted Lord Macnaughten’s principle, he noted the absence of a statutory definition of ‘pollution’ 
and expressed a preference for the alternative definition: ‘a change in water quality which produces 
damage to a legitimate use of the water, such as fishing’ (see the definitions of pollution cited below). 
Formerly Rivers Pollution Prevention Act 1876, s 2 and now Water Resources Act 1991, s 85(1). 
Notably, the Royal Commission on the Pollution of Rivers proposed in its 5th Report (1874 C951), 
vol 1, p 49, that it was necessary to enact standards of purity above which any liquid discharges into 
a watercourse should be forbidden, and for that purpose upper limits were formulated for suspended 
matter, organic carbon and nitrogen, colouration, metals, arsenic, chlorine, sulphur, acidity, alkalinity 

and oil. 
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The failure also served to generate a suspicion of legislatively prescribed standards generally 
... Indeed, hostility to such standards has now become a hallmark of the ‘British’ approach 
to pollution control. !° 


Similarly, in drawing out broader international contrasts in environmental regulation, 
it has been stated that: 


What sharply distinguishes the British government’s approach to pollution control not only 
from that of the United States but from that of any continental nation is its flexibility. The 
British make less use of legally enforceable environmental quality or emission standards 
than does any other industrial society. They attempt to tailor pollution control requirements 
to meet the particular circumstances of each individual polluter and the surrounding 
environment.!! 


The contrast between the ‘flexible’ approach of the United Kingdom to legally 
defined environmental standards, including the concept of water pollution, and the 
approach to environmental legislation of other nations was brought into the limelight 
with the first formulation of a European Community environmental policy and the 
initial action programme on the environment commencing in 1973. Two distinc- 
tive features of the series of directives’? which emanated from this policy, and 
contrasted starkly with the British approach, were a willingness to define fundamental 
concepts such as that of ‘pollution,’ and a detailed concern with environmental 
standards. 

In contrast to the tradition of conscientiously avoiding the provision of a definition 
of ‘pollution’ in the national legislation of England and Wales, relatively early 
Community directives sought to define the concept explicitly. Hence the Dangerous 
Substances Directive of 1976" states that: 


‘pollution’ means the discharge by man, directly or indirectly, of substances or energy into 
the aquatic environment, the results of which are such as to cause hazards to human health, 
harm to living resources and to aquatic ecosystems, damages to amenities or interference 
with other legitimate uses of water.!> 


This definition may be subject to criticism on the ground of homocentricity in that 
it rules out deteriorations in water quality that are attributable to natural causes, 
and imprecision in that it does not make clear whether ‘discharge’ requires purposeful 





10 Richardson, Ogus and Burrows, Policing Pollution (Oxford: Clarendon Press, 1982) p 42. 

11 Vogel, National Styles of Regulation (New York: Cornell University Press, 1986) pp 75—76. 

12 Similarly, water quality measures featured prominently in subsequent action programmes on the 
environment. On the latest proposals in this respect, under the 5th action programme operative from 
1993 to 2000, see Towards Sustainability (COM(92) 23 final, vol II) pp 49—50. 

13 Although there is some room for discussion as to which Community directives are primarily concerned 
with water, as opposed to other related matters such as conservation or public health, a useful summary 
is to be found in the Official Journal of the European Community: Directory of Community Legislation 
in Force (18th ed) and see also Howarth, Wisdom’s Law of Watercourses (Crayford: Shaw and Sons, 
Sth ed, 1992) p 359. 

14 76/464/EEC, Council Directive on pollution caused by certain dangerous substances discharged into 
the aquatic environment of the Community. 

I5 ibid Art 1(2)(e); similarly see Art 1(2)(d) Groundwater Directive 80/68/EEC (Council Directive on 
the protection of groundwater against pollution caused by certain dangerous substances). Contrast 
the scientific definition of ‘pollution’ provided by Holdgate: ‘the introduction by man into the 
environment of substances or energy liable to cause hazards to human health, harm to living resources 
and ecological systems, damage to structures or amenity, or interference with legitimate use of the 
environment’; A Perspective on Environmental Pollution (Cambridge: Cambridge University Press, 
1979) p 17. Notably, it is the likelihood of undesirable effects that distinguishes pollution from 
contamination, in the sense of the introduction of alien substances into the environment without 
undesirable or deleterious consequences: Royal Commission on Environmental Pollution, Tenth Report, 
Tackling Pollution — Experience and Prospects, Cmnd 9149 (London: HMSO, 1984) paras 1.9—1.13. 
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action as opposed to accidental ‘emission’ of pollutants. Nevertheless, the fact of 
its incorporation into law is, without more, evidence of the greater readiness. of 
Community legislators to express environmental controls in conceptual terms. By 
comparison, the first general expression of the concept of ‘pollution’ in United 
Kingdom national legislation was not enacted until 1980 when, echoing the definition 
from Community law combined with a curious circularity, it was provided that: 


‘Pollution of the environment’ means pollution of the environment due to the release (into 

any environmental medium) from any process of substances which are capable of causing 
- harm to man or any other living organisms supported by the environment. The ‘environment’ 

consists of all, or any, of the following media, namely, the air, water and land. !© 


A second contrast between British and Community water legislation relates to 
the incorporation of explicit water quality standards into law. Whilst national 
regulation traditionally was resolute in avoiding the incorporation of quality standards 
into law, Community measures appear to go to the opposite extreme in defining 
innumerable quality parameters for particular substances or categories of waters. 
Hence, for example, the Bathing Water Directive," establishing quality objectives 
for bathing water, lists 19 substances or groups of substances which are the subject 
of sampling requirements at a minimum frequency and in accordance with a method 
of analysis and inspection specified in the Annex to the directive.'* Of the 19 
substances, ‘Imperative’ and ‘Guide’ values are stated for each so that Member 
States, in implementing the directive, are required to identify waters as bathing waters 
within the directive and establish water quality requirements for those waters which 
are no less stringent than the Imperative values, and ‘endeavour to observe’ the 
stricter Guide values.'9 

In relation to the Bathing Water Directive, it has been suggested that the process 
of qualitative specification has been taken beyond its proper limitations in that certain 
of the parameters which have been listed in the Annex to the directive are scientifi- 
cally defective in imposing an unachievable standard upon Member States. More 
generally, to counteract this problem, there is a need for quality standards in 
Community directives to be reviewed in the light of scientific knowledge, and a 
flexible and efficient machinery needs to be devised to amend parameters in the 
light of advancing scientific knowledge. The point is well made that error in 
formulating water quality standards can never be totally ruled out and standards 
inevitably may need to be revised in the light of subsequent knowledge and experi- 
ence, but the possibility of a need for later revision is not an argument against setting 
standards in the first place. Indeed, the relatively small number of water quality 
parameters which have been subject to criticism is evidence as to the general 
acceptability of the parameters which have been imposed under Community law 
when taken as a whole. More important from an overall perspective, is the point 





16 Environmental Protection Act 1990, s 1(3) and (2). 

17 76/160/EEC, Council Directive concerning the quality of bathing water. 

18 ibid Annex. 

19 ibid Art 3. 

20 House of Commons Environment Committee, Fourth Report, Pollution of Beaches (Session 1989—90, 
HC 12-I) paras 54—56. See also Royal Commission on Environmental Pollution, 16th Report, 
Freshwater Pollution, Cmnd 1966 (London: HMSO, 1992) para 7.127, where criticism is expressed 
as to the lack of health grounds for the statutory admissible concentration of nitrate in drinking water 
required by the European Community Drinking Water Directive (80/778/EEC, Council directive on 
the quality of water intended for human consumption) and the diversion of resources from more deserving 
objectives which has become necessary to meet this demand. 
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that criticism of particular parameters should not be allowed to obscure the progress 
in water pollution control which has been possible as a consequence of the general 
programme of improving water quality through the imposition of objective and 
Community-wide environmental standards. 


B Emission and Ambient Standards 


Not only has European Community policy on the environment prompted legislation 
setting standards for various kinds of water quality and incorporating definitions 
of the meaning of ‘pollution,’ it has also stimulated discussion of profound issues 
in regulatory strategy for pollution control. Assuming that a sufficiently rigorous 
definition of ‘pollution’ has been determined, there may remain fundamental 
differences of opinion, between equally informed and well-intentioned protagonists, 
as to the most appropriate regulatory strategy to adopt in confronting pollution 
problems. Specifically, fundamental differences exist as to the manner in which 
environmental standards should function in anti-pollution regulation. 

Whilst the term ‘standard’ can assume a number of different meanings in environ- 
mental contexts, essentially two distinct kinds of standard as to permissible levels 
of environmental contamination must be distinguished.?! The first is usually termed 
an ‘emission standard’ and relates to the amount or concentration of a pollutant 
which may be discharged from a particular point. In some instances, this is defined 
referentially with respect to the conduct of an industrial process, for example, by 
a requirement that the process should utilise the best available techniques not entailing 
excessive cost.” The second kind of environmental standard is termed an ‘ambient 
standard’ and relates essentially to the state of the receiving environment into which 
pollutants are discharged. Characteristically, this might amount to a specification 
of the acceptable limits of particular contaminants in the receiving environment or, 
more generally, that the effects of a discharge are not to be such as to amount to 
a public nuisance.” The overriding contrast between emission and ambient 
standards is between the imposition of an upper limit upon the state of the discharge 
and an upper limit upon the state of the receiving environment. 

Whilst many of the European Community water directives adopt the ambient 
standard approach by the specification of parameters limiting the amount of 
contamination which are permissible in waters for particular purposes, others adopt 
the emission approach by seeking to regulate levels of emissions of particular 
substances. In the present context, the arguments in favour of the different strategies 
came to a head in discussions surrounding the formulation of the Dangerous 
Substances Directive.” Whilst the other members of the Community sought to 


a ee ee 

21 See generally Department of the Environment Pollution Paper No 11, Environmental Standards (London: 
Department of the Environment, 1977) and Richardson, Ogus and Burrows, op cit n 10, pp 35—38; 
Haigh, EEC Environmental Policy and Britain (Harlow: Longman, 1987) Ch 3. 

22 See Environmental Protection Act 1990, s 7(2)(a); see generally Tromans, The Environmental Protection 
Act 1990 (London: Sweet & Maxwell, 1991) and Purdue, ‘Integrated Pollution Control in the 
Environmental Protection Act 1990: A Coming of Age of Environmental Law?’ [1991] MLR 534. 

23 See generally Public Health Acts 1848 to 1936 on the prohibition of nuisance; now see Environmental 
Protection Act 1990, Part III, on statutory nuisance. 

24 This contrast was expressly noted by the Royal Commission on Sewage Disposal, 8th Report, Standards 
and Tests for Sewage and Sewage Effluents Discharging into Rivers and Streams, Cmnd 6464 (London: 
HMSO, 1912): ‘a chemical standard can be applied in any one of two ways — either to the contaminating 
discharge by itself or to the stream which has received the discharge’ (para 12). 

25 76/464/EEC, Council Directive on pollution caused by certain dangerous substances discharged into 
the aquatic environment of the Community. 


176 © The Modern Law Review Limited 1993 


March 1993] Contrasting Approaches to Environmental Regulation 


enact a directive which imposed emission limits upon point discharges of especially 
harmful substances into the aquatic environment, the United Kingdom government 
resisted this approach by preferring the application of ambient standards in the form 
of environmental quality objectives. _ 

The dispute as to the relative advantages and disadvantages of the two strategies 
for pollution control is not easily resolved. On behalf of water quality objectives, 
it can be said that this approach properly utilises the assimilative and dispersive 
capacity of watercourses to receive pollutants without causing environmental damage, 
and also takes account of all point and diffuse sources of pollution that are received 
into the environment rather than merely those that are discharged from authorised 
discharge points. In respect of emission limits, it can be argued that there is a 
pragmatic advantage in authorising point sources of discharge and monitoring these 
to ensure compliance with emission limits, and this is an administratively simpler 
means of imposing controls despite its possible incompleteness.” 

The strengths of the two types of standard have been recognised by the so-called 
‘parallel approach’ incorporated in the Dangerous Substances Directive. The directive 
provides a first step towards eliminating water pollution caused by specified dangerous 
substances identified by their toxicity, persistence and bioaccumulation, termed 
‘List I substances,’ and reducing pollution by less harmful substances which may 
still have a deleterious effect upon the aquatic environment in certain circumstances, 
termed ‘List II substances.’ These objectives are pursued through the imposition 
of a system of prior authorisation of discharges of substances in both lists. For the 
List I substances, authorisations must contain emission standards not exceeding limit 
values laid down by the European Council, otherwise the discharge must be prohibited 
if the discharger is unable to comply with the established emission standard.’ 
However, the option is provided whereby limit values need not be applied where 
Member States are able to establish that water quality objectives established by the 
Council are being met and continuously maintained throughout the area affected 
by the discharge.” In effect, therefore, the directive recognises that both emission 
and ambient standards may properly be applied in appropriate circumstances. 

Having described the way in which the complementary advantages of emission 
and ambient standards are recognised and applied in Community law concerning 
dangerous substances in the aquatic environment, a question is prompted: to what 
extent do the two kinds of environmental standard feature within the national 
regulatory law of water pollution operative in England and Wales? This issue will 
be returned to later in the article after consideration of the consequences of 
Community water directives for national law. 


C Community Water Directives and National Law 


In England and Wales the transposition of most of the obligations arising under 
the Community water quality directives is brought about under the Water Resources 
Act 1991.” Three strategic features of the mechanism for implementing directives 
are to be noted. First, there is a facility for the classification of different kinds of 


26 Renshaw, ‘Water Quality Objectives and Standards’ in Gower (ed), Water Quality in Catchment 
Ecosystems (Chichester: John Wiley & Sons, 1980); Haigh, op cit n 21, pp 20—23. 

27 76/464/EEC, Art 5. 

28 ibid Art 6(3). 

29 See Chapter 1 of Part III, headed ‘Quality Objectives,’ ss 82—84. In relation to Scotland, see Control 
of Pollution Act 1974, Part II, as amended. 
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water upon a statutory footing.” Hence, it is provided that: 


The Secretary of State may, in relation to any description of controlled waters ... by 
regulations prescribe a system of classifying the quality of those waters according to criteria 
specified in the regulations. 


The criteria specified in regulations under this section in relation to any classification shall 
consist of one or more of the following, that is to say — 

(a) general requirements as to the purpose for which the waters to which the classification 
is applied are to be suitable; 

(b) specific requirements as to the substances that are to be present in or absent from the 
water and as to the concentrations of substances which are or are to be present in the water; 

(c) specific requirements as to other characteristics of those waters; 
and for the purpose of any such classification regulations under this section may provide 
that the question whether prescribed requirements are satisfied may be determined by reference 
to such samples as may be prescribed.>! 


This enabling power has so far been used in three instances to allow the enact- 
ment of regulations establishing classification criteria for waters for particular 
purposes.” However, it is envisaged that further regulations of a similar character 
will be enacted to specify systems of water classification applicable to water which 
is suitable for other uses provided for in Community directives. Accordingly, the 
Secretary of State, on the advice of the National Rivers Authority, will in the near 
future establish statutory water quality standards reflecting Community water quality 
requirements for other kinds of waters.%3 

Second, by reference to statutory classification systems for water quality, the 
Secretary of State is empowered to specify particular water quality objectives in 
relation to individual waters. Hence: 


For the purpose of maintaining and improving the quality of controlled waters,” the 
Secretary of State may, by serving a notice on the [National Rivers] Authority specifying — 

(a) one or more of the classifications for the time being prescribed under [a statutory 
classification system*>]; and 





30 Itis notable that, as a matter of administrative practice, a system of classification for waters for particular 
purposes in terms of the quality required for water to be suitable for those purposes had been adopted 
by the water industry in England and Wales for some period prior to the legal need to do so in order 
to comply with Community law: see National Water Council, River Water Quality, the Next Stage: 
Review of Consent Conditions (London: National Water Council, 1978) and Department of the 
Environment, The Quality of Rivers, Canals and Estuaries in England and Wales (London: Department 
of the Environment, 1991). 

31 Water Resources Act 1991, s 82(1) and (2). 

32 The three instances are as follows. First, the Surface Waters (Classification) Regulations 1989 (SI 1989, 
No 1148) which prescribe a system of classifying the quality of inland waters according to their suitability 
for abstraction by water undertakers for supply (after treatment) as drinking water. The classifications 
DW1, DW2 and DW3 provided for under the regulations reflect the mandatory values assigned by 
Annex II to the Drinking Water Directive (75/440/EEC) to parameters listed in the Schedule to the 
Regulations. Second, the Surface Waters (Dangerous Substances) (Classification) Regulations 1989 
(SI 1989, No 2286) classify waters according to the categories DS1 and DS2, relating to inland and 
coastal waters respectively, reflecting concentrations of dangerous substances for the purposes of the 
Dangerous Substances Directive (76/464/EEC) and other directives. Third, the Bathing Waters 
(Classification) Regulations 1991 (SI 1991, No 1597) prescribe a system of classifying the quality 
of water which are bathing waters. Under these regulations the prescribed classification BW1 reflects 
the mandatory standards laid down for bathing waters under the Bathing Water Directive (76/160/EEC). 

33 See National Rivers Authority, Proposals for Statutory Water Quality Objectives (Bristol: National 
Rivers Authority, 1991). 

34 ‘Controlled waters’ are defined to include ‘relevant territorial waters,’ ‘coastal waters,’ ‘inland 
freshwaters’ and ‘ground waters.’ For the definitions of these terms, see Water Resources Act 1991, 
s 104(1). 

35 As provided for under the Water Resources Act 1991, s 82, and described above. 
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(b) in relation to each specified classification, a date, 
establish the water quality objectives for any waters which are, or are included in, waters 
of a description prescribed for the purposes of that section. 


The water quality objectives for any waters to which a notice under this section relates shall 
be the satisfaction by those waters, on and at all times after each date specified in the notice, 
of the requirements which at the time of the notice were the requirements for the classification 
in relation to which that date is so specified. 


That is to say, satisfaction of a statutory water quality objective for an individual 
water specified by the Secretary of State requires that the quality parameters contained 
in the appropriate classification regulations are both met and maintained at all times 
after they have been specified. 

The third part of the mechanism for incorporation of Community water quality 
requirements into national law concerns the relationship between the system of water 
quality objectives and other powers and obligations of the Secretary of State and 
the National Rivers Authority in relation to water quality. In respect of this, it is stated: 


It shall be the duty of the Secretary of State and of the Authority to exercise the powers 
conferred on him or it by or under the water pollution provisions of [the Water Resources 
Act 1991] ... in such manner as ensures, so far as it is practicable by the exercise of those 
powers to do so, that the water quality objectives specified for any waters in a notice [specifying 
a water quality objective for particular waters*’] ... are achieved at all times.** 


The effect of this provision, alongside the systems of water classification and water 
quality regulations previously described, is to impose a legal obligation upon the 
Secretary of State and the National Rivers Authority to ensure that specified water 
quality objectives, and correspondingly the requirements of Community directives, 
are met at all times. Thus, previous difficulties which may have arisen in relation 
to the implementation of directives through administrative directions, such as 
Department of the Environment circulars, are avoided and directives are capable 
of being implemented in national law by the imposition of an express legal duty 
upon the competent authority. 

This account of the transposition of water quality standards from Community water 
directives into national law might be construed as suggesting that the former resistance 
of the national law to the imposition of water quality standards has now been overcome 
and the traditional hostility to standards displaced by the implementation of recent 
Community obligations. In one central respect this proves not to be the case. Whilst 
Community water directives prescribe standards for water for various purposes, 
impose limitations upon the amounts of dangerous substances that may be allowed 
to contaminate waters and introduce certain controls upon processes and land use 
with a view to preventing deterioration in water quality, the emphasis in each case 
remains upon water quality rather than water pollution. 

The key point is that Community obligations, in every case, fall short of stipulating 
an explicit water pollution offence, though there is an implicit, and well founded, 
presumption that national laws in each of the Member States provide for an offence 
of water pollution which is committed where quality-based discharge consents, 
incorporating Community requirements, are breached. The offence of water pollution 
is the keystone of authorisation systems in allowing for criminal proceedings to ensue 


36 ibid s 83(1) and (2). 

37 ibid s 83, described above. 

38 ibid s 84(1); and on the general powers of the National Rivers Authority, see Howarth, The Law of 
the National Rivers Authority (Aberystwyth: Centre for Law in Rural Areas, UCW Aberystwyth and 
the National Rivers Authority, 1990). 
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where consent parameters are exceeded,” and yet the offence remains a matter of 
national rather than Community law. In other words, despite the intricate web of 
Community water quality requirements, the question as to the meaning of ‘water 
pollution’ for the purposes of the criminal law continues to be essentially a matter 
of national legislation and judicial interpretation in the Member States. 


D Legislation and Interpretation 


Returning, therefore, to the national law of England and Wales, it may be noted 
that the criminal law of water pollution has a long, if somewhat evasive, legislative 
history.” Setting aside discussion of the progression from mediaeval provisions on 
water related nuisances to the public health legislation of the early nineteenth century, 
the ‘modern’ commencement of a water pollution offence is to be found in the Rivers 
Pollution Prevention Act 1876. In respect of industrial pollution, this Act created 
an offence where any person caused to fall or flow or knowingly permitted to fall 
or flow or to be carried into any stream any poisonous, noxious or polluting liquid 
proceeding from any factory or manufacturing process.*! However, the offence 
was subject to the proviso that it was not committed where it could be shown that 
the best practicable and reasonably available means had been used to render harmless 
the polluting matter passing into the stream. Moreover, proceedings were not to 
be taken except with the consent of the Local Government Board, which was bound, 
in giving or withholding its consent, to have regard to the industrial interests involved 
in the case and the circumstances and requirements of the locality. In particular, 
the Board was directed not to give its consent to proceedings in any district that 
was ‘the seat of manufacturing industry’ unless no material injury would be inflicted 
by proceedings on the interests of such industry. In practice, this had the effect 
of rendering the law a dead letter.“ 

Even so, the 1876 Act laid down the foundations for later enactments which utilised 
the same concepts whilst removing the procedural obstacles to effective law enforce- 
ment. Of central importance in this progression were the Rivers (Prevention of 
Pollution) Acts 1951 and 1961, which made it an offence for a person to cause or 
knowingly permit any poisonous, noxious or polluting matter to enter a stream,* 
and removed the requirement of ministerial authorisation, but required the consent 
of the Attorney General or a river board before enforcement proceedings could be 
brought.“ The Control of Pollution Act 1974 retained the same formulation of the 
offence and further reduced constraints upon proceedings by allowing private 
individuals to pursue criminal proceedings for water pollution.” The Water Act 
1989 was primarily intended to allow for the privatisation of the water industry 
by passing the water utility functions of water supply and sewerage treatment to 


39 Although see ibid s 85(6) which provides that a principal water pollution offence is committed, under 
s 85, if a person contravenes the section ‘or the conditions of any consent’ given under Chapter II 
of Part III of the Act (emphasis added). 

40 See Howarth, op cit n 5, Ch 1. 

41 Rivers Prevention of Pollution Act 1876, s 4. 

42 ibid s5. 

43 ibid s 6. 

44 Turing, River Pollution (London: Edward Arnold, 1952) Ch 3. 

45 Rivers (Prevention of Pollution) Act 1951, s 2(1). 

46 Rivers (Prevention of Pollution) Act 1961, ss 8(2) and 11(1). 

47 Jackson, ‘Private Prosecutions under the Control of Pollution Act 1974’ (1988) 2 Environmental Law 1, 


p 3. 
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water services companies and creating the National Rivers Authority as the main 
regulatory body.** However, the privatisation legislation also re-enacted the water 
pollution offence in essentially the same form as it had appeared in the previous 
enactment. The sequence is brought up to the present by the Water Resources Act 
1991 which was enacted as part of a process of consolidation of water legislation® 
and now provides for the principal offences of water pollution. Of considerable 
practical importance amongst these remains the offence that is committed where 
a person ‘causes or knowingly permits any poisonous, noxious or polluting matter 
or any solid waste matter to enter controlled waters.’” 


1 ‘Poisonous, Noxious or Polluting’ 


The ‘causes or knowingly permits’ formulation of the principal water pollution 
offences has been the subject of consideration by the courts, and academic commen- 
tary, on many occasions.’ However, the object of the present discussion is not 
with the actions or states of mind that the law requires of polluters, but rather the 
nature of what is required to constitute ‘pollution’ or, more generally, to come within 
the statutory formula of ‘poisonous, noxious or polluting.’ 

Observations by various commentators as to the proper interpretation of the formula 
provide a helpful insight into the difficulties. For Newsom and Sherratt: 


‘Poisonous’ has a fairly definite meaning, though the same substances do not necessarily 
poison man, fish, aquatic flora and other aquatic fauna. But the poisonous character of an 
effluent must be affected by the amount of the poison and the volume of the dilutant. ‘Polluting’ 
presumably means that which pollutes or is capable of polluting and again must be interpreted 
in the context. A discharge of a very good effluent may well be incapable of polluting a large 
clean river, while the discharge of an effluent of the same size and quality into a brook near 
the top of a watershed may be capable of polluting, and many in fact pollute, the brook into 
which it is discharged to the extent of creating even a public nuisance. ‘Noxious’ in its 
dictionary meaning means no more than ‘hurtful’ or ‘injurious’ and appears to add nothing 
to the other adjectives. Thus there seems to be a good deal of scope for argument whether 
a given discharge, taken by itself, is within the words of this part of the subsection.” 


Drawing these comments together, two propositions are of paramount importance: 
first, that the words ‘poisonous,’ ‘noxious’ and ‘polluting’ have distinct meanings; 
second, that those meanings are to be interpreted by reference to the context and, 
it is suggested by the authors, in particular according to the effect of the emission 





48 See Macrory, The Water Act 1989 (London: Sweet & Maxwell, 1989) and Macrory, “The Privatisation 
and Regulation of the Water Industry’ (1990) 53 MLR 78. 

49 See Law Commission, Report on the Consolidation of Certain Enactments Relating to Water, Cmnd 
1483 (London: HMSO, 1991). 

50 Water Resources Act 1991, s 85(1). On the definition of ‘controlled waters,’ see s 104(1). 

51 Leading cases include Alphacell Ltd v Woodward [1972] 2 All ER 475, Price v Cromack [1975] 2 All 
ER 113, Impress (Worcester) Ltd v Rees [1971] 2 All ER 357, Wrothwell Ltd v Yorkshire Water Authority 
[1984] CLR 43. See generally Howarth, op cit n 5, pp 128—134. 

52 Apart from those discussed below, there are a few decided cases in which the meaning of ‘poisonous, 
noxious or polluting’ is directly considered in the context of the water pollution offence under earlier 
legislation. In Dell v Chesham Urban District Council [1921] 3 KB 427, it was held that surface water 
from a tarmac road containing tar acid was a ‘noxious’ liquid within the meaning of s 17 of the Public 
Health Act 1875. Conversely, in Durrant v Branksome UDC [1897] 2 Ch 291, it was held that the 
discharge of surface water conveyed by surface sewers to a watercourse was held not to be ‘noxious’ 
although containing some sand and silt. 

53 Newsom and Sherratt, op cit n 2, p 30, referring to the Rivers (Prevention of Pollution) Act 1951, 
s 11(3), as amended. 
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upon the aquatic environment. Although presented as self-evident in the quota- 
tion, these propositions have profound implications for the law of pollution and 
their ramifications justify further comment. 


2 Distinct Meanings 


Newsom and Sherratt are not alone in suggesting that the words ‘poisonous,’ 
‘noxious’ and ‘polluting’ should be taken to have separate meanings. The authors 
of Lumley’s Public Health Law had previously expressed the view that: 


‘poisonous’ implies destruction of life, human or animal; ‘noxious’ is lower in degree and 
signifies some injury; ‘polluting’ will include both the other qualities and also what is foul 
and offensive to the senses.” 


Clearly, it would have been superfluous for the draftsman to have used three distinct 
words if they did not have distinct meanings. However, the commentators suppose 
that the differences between the three terms are simply the degrees of harmfulness, 
with ‘poisonous’ the most harmful of the three. This is a plausible construction from 
dictionary definitions, but it has been observed judicially that dictionary definitions 
are ‘too vague for practical purposes’ when seeking to define water pollution.° 
Moreover, the approach becomes markedly less plausible if comparisons are drawn 
from other legal contexts in which the expressions are used. 

Although a distinct part of the criminal law, the expressions ‘poison’ and ‘noxious’ 
have been afforded frequent consideration by the courts in the context of the Offences 
Against the Person Act 1861.” In R v Cramp,” the accused was charged with 
administering a ‘noxious thing,’ specifically oil of juniper, with attempt to procure 
a miscarriage. Field J said that ‘the statute speaks first, of poisons, secondly of 
other things. If the thing administered is a recognised poison the offence may be 
committed, though the quantity given is so small as to be incapable of doing harm.’ 
In relation to poisons, this places a clear emphasis upon the intrinsic nature of the 
substance rather than the effect which it has when administered. However, Field J 
continued, “what was the thing administered in the present case? So much oil of 
juniper. Was this proved to be noxious? It was, consequently it was a “noxious 
thing’’.’*° Thus, in relation to the term ‘noxious,’ it must be concluded that the 
defining characteristic is the effect of the substance in the quantity and manner in 





54 Garner also noted that ‘poisonous, noxious or pollution’ is wide enough to include matter that is harmful 
to fauna, or possibly to flora, even if it is harmless to human beings: Garner, Control of Pollution 
Act 1974 (London: Butterworths, 1975) p 17; see also Macrory, Water Law (London: Longman, 1985) 
p 22. This view has certainly been adopted by lower courts dealing with water pollution cases where 
several instances of food substances, such as milk and fruit juice, which would not normally be regarded 
as harmful to human beings, have been found to have such a damaging effect upon the aquatic 
environment that they have been held to come within the meaning of the phrase. See Severn-Trent 
River Authority v Express Foods Group Ltd [1989] CLR 226 (milk processing waste) and National 
Rivers Authority v Appletise Bottling Co Ltd, 16 Water Guardians, April 1991 (concentrated apple juice). 

55 Simes and Scholefield, Lumley’s Public Health Law, 12th ed, vol V (London: Butterworths, 1954) 
p 5158, note e. 

56 per Cox J in Cook v South West Water plc (unreported), Exeter Crown Court, 15 April 1992. 

57 In particular, a number of cases have arisen under ss 23 and 58 of the Offences Against the Persons 
Act 1861. Section 23 concerns the unlawful and malicious administration of any poison or other 
destructive or noxious thing, so as thereby to endanger life or to inflict grievous bodily harm (emphasis 
added). Section 58 concerns the unlawful administration of poison or other noxious thing with intent 
to procure the miscarriage of any woman (emphasis added). 

58 (1880) 5 QBD 307. 

59 ibid at pp 309—10. 
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which it was administered.” More recent judicial observations appear to confirm 
this contrast: ‘the concept of the “noxious thing” involves not only the quality or 
nature but also the quantity of the substance administered. “Noxious” means 
something less in importance than, and different in quality from poison or other 
destructive things.’®! 

Summarising the position, Cramp and other decisions suggest that, for certain 
purposes, the question of whether a substance is ‘poisonous’ is to be determined 
by the intrinsic nature of the substance, whereas the question whether a substance 
is ‘noxious’ is to be determined by the effect of the substance in the particular 
circumstances at issue. The pertinent question is whether the same considerations 
apply where identical words are used in relation to the water pollution offence. 
Although there have been a few judicial pronouncements upon the matter, the 
conclusions which have been reached are somewhat ambivalent. 

A decision which appears to follow the reasoning in Cramp into this context is 
the case of R v Justices of Antrim® in which a firm of mill owners were prosecuted 
for having caused ‘deleterious or poisonous liquid’ to flow from their works. It 
was held that the time at which the character of the matter was to be ascertained 
was the instant it entered the river, and that the subsequent effect of the action of 
the river upon it was immaterial. Gibson J, speaking for the majority, said of the 
offence that it: 


forbids the doing of the specified act without reference to the intent of the offender, or the 
consequences of the act done. It applies to all rivers, large and small, irrespective of the 
volume of water they discharge. The object was no doubt to protect fish and river animals, 
but the section excludes from the Magistrates’ consideration any question of the results of 
the prohibited act, which in case of several contributory riparian wrongdoers might involve 
a perplexing and uncertain enquiry. If the act would be criminal in fair weather when a river 
was low, it does not become innocent because rainfall causes a flood. To throw in lime or 
spurge is made absolutely unlawful, irrespective of effect.© 


Clearly on this view it is the intrinsic nature of the substance rather than its effect 
upon the aquatic environment that is at issue in relation to “deleterious or poisonous’ 
liquid. 

Again following Cramp, the view that the meaning of ‘noxious’ is to be ascertained 
by reference to the effects of a substance in the context at issue are borne out by 
Attorney-General v Birmingham, Tame and Rea District Drainage Board.“ In this 
case a drainage board was charged with having conveyed into a stream water ‘not 
freed from ... noxious matter.’ It was stated ‘it is impossible to conclude that there 
has been an offence against the prohibition unless that special purity and quality 
[of the watercourse] have been shown to be deteriorated,’ and ‘in judging the effect 
of their operations one must regard this stream as a whole, and that if, regarded 
as a whole, the water in the stream or watercourse has not been deteriorated, no 
offence has been or can be established.’® 

Combining the decisions in the two water pollution cases referred to, there is 
an elegance in the inferences to which they lead. Normally a ‘poisonous, noxious 





60 See also comments of Smith on R v Marlow [1965] CLR 35. 

61 Rv Marcus [1981] 1 WLR 774. See also Cockburn CJ in R v Hennah (1877) 13 Cox CC 547, at 
p 549: ‘I think there must be a distinction between a thing only noxious when given in excess, and 
a thing which is a recognised poison and is known to be a thing noxious and pernicious in effect.’ 

62 (1906) 2 IR 298. 

63 ibid p 319. 

64 [1908] 2 Ch 551. 

65 ibid p 556, per Kekewich J. 
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or polluting’ substance has a ‘poisonous, noxious or polluting’ effect when it enters 
a watercourse, but not always. It is quite possible to conceive of a substance which 
is inherently damaging in character but where an entry of the substance into a 
watercourse does not have that effect due to the small quantity or dilution of the 
substance. The converse is equally capable of occurring, where a normally harmless 
substance is present in a watercourse in such a great quantity that it has a seriously 
damaging effect upon the watercourse. The attraction of supposing that ‘poisonous’ 
relates to the intrinsic nature of the substance, whilst ‘noxious’ relates to the effect 
of the substance upon the receiving environment is that both possibilities are clearly 
and distinctly provided for. By analogy with the previous discussion, it may be 
suggested that, within the formulation of the criminal offence, ‘poisonous’ serves 
as an emission standard whilst the term ‘noxious’ serves as an ambient standard, 
and an excess on either count is an element in the offence of water pollution. It 
is hoped that the parallel with the ‘parallel approach’ adopted under the Dangerous 
Substances Directive, considered above, is readily apparent. 


3 ‘Polluting’ 


Despite the possible theoretical attractions of this analysis, an obvious objection 
may be raised against it. This is the unexplained omission of the final word in the 
trilogy: ‘polluting.’ If ‘poisonous’ relates to the nature of the emission and ‘noxious’ 
to the consequences, then what further characteristic does ‘polluting’ import? This 
is indeed a difficulty since there would seem to be no third possibility readily available. 

The question as to what is a ‘polluting’ discharge has recently been the subject 
of consideration in a Crown Court decision in National Rivers Authority v Egger 
(UK) Lid.© The facts were that effluent emitted from the defendants’ premises was 
found to have casued a highly turbid plume in the River Tyne some 5 metres wide 
and 100 metres long. A formal sample of the discharge“ contained an excessive 
concentration of suspended solids and had a high biochemical oxygen demand 
indicating the seriously deoxygenating capacity of the effluent. The source of the 
discharge was contaminated surface water from the defendants’ formaldehyde resin 
plant which was being pumped from a sump into the surface water sewer on the 
site without authorisation. The company was found guilty of the offence of causing 
‘poisonous, noxious or polluting’ matter to enter controlled waters, and a fine of 
£20,000 imposed with costs awarded against the company. 

It was conceded by the prosecution that the case did not concern poisonous or 
noxious matter and that it was solely concerned with the meaning of ‘polluting matter.’ 
Accordingly, Bryant J offered some direct observations as to the meaning of the 
word ‘polluting’ in the context at issue. He took the view that the water pollution 
offence is primarily concerned with the nature of the material being discharged into 
the controlled water rather than the nature of the water itself: 


One looks at the nature of the discharge and one says, ‘is that discharge capable of causing 
harm to a river, in the sense of causing damage to uses to which a river might be put; [damage 
to animal, vegetable life or aesthetic damage]?’ . .. One looks at that test in relation, it seems 
to me, to a natural, unpolluted river, and if the discharge is capable of causing such harm, 


66 Unreported, Newcastle-upon-Tyne Crown Court, 15—17 June 1992. 

67 That is, a sample of effluent taken in accordance with the procedure provided for under s 209 of the 
Water Resources Act 1991. 

68 Unders 107(1)(a) of the Water Act 1989 corresponding to s 85(1)(a) of the Water Resources Act 1991. 
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then the offence is made out; the material amounts to polluting matter. It is, in my view, 
wholly unnecessary to prove that damage was, in fact, caused. 


The emphasis upon the capacity to cause harm as the defining characteristic of a 
pollutant is helpful from the perspective of the regulatory authorities in view of 
the practical difficulties which may arise in establishing the existence of actual harm 
to the aquatic environment in all but the most serious pollution incidents. However, 
conceding the possibility of error in his analysis, Bryant J suggested in the alternative 
that, having regard to the state of the receiving water in the vicinity of the discharge, 
there was evidence of harm. In particular, the visible effects of the discharge for 
100 metres downstream was sufficient to satisfy the definition of ‘polluting matter,’ 
despite the fact that these effects had substantially disappeared within a distance 
of 150 metres. It is apparent from his judgment, however, that his preferred basis 
for the decision lies with the identification of the matter having the capacity to cause 
harm to a hypothetical unpolluted river rather than the fact that harm was actually 
caused. 

This approach would tend to assimilate the meaning of ‘polluting’ to that of 
‘poisonous’ which has been suggested in the preceding discussion. That is, ‘polluting’ 
is primarily a characteristic of the matter concerned. However, a possible distinction 
is that a ‘poison’ is recognised to be harmful, whereas it is suggested that ‘polluting’ 
relates to the capacity to be harmful. If that distinction cannot be satisfactorily 
maintained the difficulty remains, that the two words ‘poisonous’ and ‘polluting’ 
mean essentially the same thing. Whilst it is recognised that the case at issue was 
primarily concerned with the meaning of ‘polluting matter,’ it is regrettable that 
the opportunity was not taken to give consideration to the contrasting meanings of 
the other words incorporated by the statutory formula, or indeed the question whether 
any contrast is really intended. 


Conclusion 


The Egger case does little to illuminate the statutory formula for water pollution. 
The ultimate outcome is clearly correct and Bryant J’s observations will be of 
assistance to the regulatory authorities in bringing future cases of this kind. The 
underlying difficulty remains, however, that the words ‘poisonous, noxious or 
polluting’ are now being subjected to a level of analysis which they were never 
designed to withstand. The reality of the matter is that the drafting of the Rivers 
Pollution Prevention Act 1876 was probably never intended to recognise the contrast 
between environmentally harmful things and environmentally harmful effects and 
the ambivalent use of the words to cover both of these is an admirable judicial effort 
to make the best of a bad job. 

The broader issue which this raises, however, is whether a formula, dutifully 
re-enacted since 1876, does justice to the advances in scientific and technical 
understanding of the environment which have taken place since then. Moreover, 
given the background of developments in Community environmental law and the 
regulatory strategies which these have highlighted, the contrast with national water 
pollution legislation becomes stark. With increasing levels of concern over environ- . 
mental issues, and pressure for an articulate and forward looking approach to 
environmental regulation, the nineteenth-century conception of ‘pollution’ and the 
legal machinery which surrounds it is in urgent need of overhaul. 

Whilst calls for law revision are as easily registered in environmental law as in 
any other branch of the law which attracts public concern, a formula for progress 
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may be evident from what has preceded. Untrammelled by the confusions surrounding 
the present law, the concept of ‘water pollution’ must be recognised to have two 
distinct branches which are in need of clear and explicit legal recognition. Paralleling 
the ideas of emission and ambient standards, the definition of pollution should be 
reformulated as being constituted by either the entry of an intrinsically harmful 
substance into waters or the entry of a substance which, though not intrinsically 
harmful, actually has a harmful effect upon the receiving aquatic environment. 

Doubtless this suggestion will prompt at least two lines of enquiry, that is to say, 
what is meant by an ‘intrinsically harmful substance’ and what is meant by a ‘harmful 
effect’? The concept of a ‘harmful substance’ is a qualitative identification of those 
substances which are presumed to be damaging to the aquatic ecosystem and the 
uses to which water may be put, perhaps subject to a de minimus qualification where 
minute quantities are involved. A starting point in this respect might be those 
substances which are listed in the Dangerous Substances Directive on the basis of 
persistence, toxicity and bioaccumulation, but given the rate at which new chemicals 
are being developed and utilised the categories would have to be revised frequently 
to incorporate new substances whenever this is justified. 

The concept of a ‘harmful effect’ is a quantitative evaluation of the consequences 
of a substance which is not intrinsically harmful entering particular waters. This 
allows all the circumstances relating to the particular entry to be taken into considera- 
tion and, though environmental damage is not presumed, if in fact it is shown to 
have occurred then this will amount to water pollution. The nature of the harmful 
effect will not necessarily require evidence of fish mortality or other similar damage 
to aquatic flora or fauna, but rather that the effect of the discharge is to depress 
the immediate ambient quality of the receiving waters below defined parameters 
specified for the particular waters within a defined vicinity of the point of discharge. 
One possibility would be that environmental harm would be established if the 
discharge brought about a decline in the quality of the receiving waters below the 
water quality objective. This may have limitations depending upon the breadth with 
which water quality objectives are specified, but providing that differences between 
the normal states of waters and the quality objectives for those waters are not too 
discrepant then the meaning of ‘environmental harm’ should be definable with a 
reasonable degree of precision for every water for which water quality objectives 
are specified. This approach would allow far greater objectivity in ascertaining what 
kinds of environmental events and consequences are to qualify as ‘pollution’ than 
the present open-ended method of determination. 

Inevitably, there is a great deal of detail to be filled in within this proposal. 
Technical disputes will be inevitable as to the inclusion or exclusion of particular 
substances upon the list of harmful substances and likewise the specification of water 
quality objectives for particular receiving waters. However, if disputes of this 
character can be resolved at a European Community level, as a prelude to the 
enactment of directives based upon emission and ambient standards for water quality, 
then there is no reason in principle why an analogous mechanism for determining 
standards should not be provided for in national law. Indeed, many of the parameters 
which are required may already be satisfactorily determined for the purpose of 
Community directives. 

Although the need to have regard to emission and ambient standards has here 
been examined in relation to the aquatic environment, a closing observation is justified 
as to the implications of this regulatory strategy in other environmental sectors. 
Broadly, the same kinds of argument apply. In principle, the pollution of air or 
the contamination of land should be the subject of precise legal definition both in 
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terms of unacceptable environmental inputs and unacceptable environmental conse- 
quences. In certain respects, regulation of the non-aquatic parts of the environment 
are more complicated than the pollution of freshwaters which possess an identified 
direction of flow and pathway for contamination. For example, atmospheric turbu- 
lence makes the establishment of causality a difficulty in some situations where air 
pollution is alleged. By contrast, the contamination of land, as opposed to ground- 
water, is a matter of conceptual difficulty because of the relative immobility of 
potentially polluting solid matter and preconception that ‘pollution’ involves some 
kind of release or transference of an offending substance from a state of containment 
to that of non-containment in the wider environment. Clearly, differences in pollution 
control strategy will exist between the distinct environmental sectors, but the 
transcending consideration in all aspects of pollution regulation must remain the 
progressive reinfement of emission and ambient standards. 

Whatever technical difficulties are involved in formulating emission and ambient 
standards, it is suggested that they are worth surmounting. The lack of an explicit 
and precise definition of pollution may have been acceptable in the last century, 
but it is increasingly less so in the present century and certainly will not do for 
the future. If progress in improving both the aquatic and non-aquatic environment 
is to be achieved, environmental laws must acknowledge the intricate nature of the 
problems involved and the sophistication of methods of regulation which are required 
to meet them. Further failure to recognise this is an implicit refusal to take up the 
environmental challenge. 
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LEGISLATION 


The Carriage of Goods by Sea Act 1992 
Robert Bradgate* and Fidelma White* 


Introduction 


Almost unnoticed — except by specialists in the field of international trade law — 
the Carriage of Goods by Sea Act 1992 crept onto the statute book last summer. 
The Act implements recommendations in the Law Commissions’ Report ‘Rights 
of Suit in Respect of Carriage of Goods by Sea,’! and owes its place on the statute 
book to Lord Goff, who took up the Commissions’ proposals and introduced the 
Commissions’ draft Bill as a private peer’s measure in the House of Lords. First 
introduced in February, the Bill was lost on the dissolution of Parliament for the 
General Election, but was reintroduced in June and, with Government support, 
completed its passage in almost record time, coming into force on 16 September 
1992. In just six sections the Act replaces the Bills of Lading Act 1855, breaking 
the link between the transfers of property and contractual rights, extending the 
principle of transfer of contract rights to other carriage documents, resolving the 
difficulties created by the decision in Grant v Norway? and allowing regulations 
to be introduced to deal with the introduction of electronic alternatives to transport 
documents. 

We propose to examine the reforms in the new Act against the background of 
the weaknesses in the old law and alternative reforms which might have been adopted, 
including the reforms of the doctrine of privity contemplated in the Law Commission’s 
recent consultation paper.? 


Motives for Reform 


The primary motive for reform was the recognition that, as recent cases showed, 
English law no longer dealt adequately with the problems created by modern trade 
and carriage practices, especially where goods were lost or damaged in transit, and 
that those problems were better dealt with by many other jurisdictions, including 
those of the United States and some European states, creating a threat that lucrative 
shipping and insurance business, litigation and arbitration might be lost to the City 
and the national economy. With this in mind the legislation’s policy foundations 
are immediately recognisable. First, the legislation should cure the perceived defects 
in the existing law. Secondly, it should do so in such a way as to satisfy the commer- 


*Unit for Commercial Law Studies, University of Sheffield. 


1 Law Comm No 196, Scot Law Comm No 130 (HC 250) 1991, following Law Commission Working 
Paper No 112, ‘Rights to Goods in Bulk’ and Scottish Law Commission Discussion Paper 83, ‘Section 
16 of the Sale of Goods Act 1979 and Section 1 of the Bills of Lading Act 1855’: see Hudson, ‘Sales 
from Bulk’ (1989) LMCLQ 420. The final Report was not unanimous: there is a note of partial dissent 
from Dr E.M. Clive. 

2 (1851) 10 CB 665. 

3 Consultation Paper No 121: ‘Privity of Contract: Contracts for the Benefit of Third Parties.’ 
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cial community which uses the law.* Thirdly, English law relating to sea carriage 
should, so far as possible, be brought into line with the law of other jurisdictions 
and internationally recognised rules governing carriage by other methods. Fourthly, 
established law and trading practices should not be disturbed where they have been 
found to work satisfactorily. Clearly, this last policy is likely to appeal to users 
of the law; however, one consequence is that, in a number of places in the Commis- 
sions’ Report, objections to its proposals, including those in the note of partial 
dissent, are brushed aside, not always convincingly. 

To these policies we would add three general principles which, we submit, ought 
to inform the law in this area. 


(i) The law should allow the person who has suffered loss to recover compen- 
sation from the person who caused that loss and, as a corollary, should not 
allow a person who has suffered no loss to recover. 

(ii) The law should discourage multiplicity of actions; this is likely to be 
facilitated if the first principle is followed. In particular, the law should 
prevent double recovery, so that a wrongdoer should not be held liable twice 
for one item of damage. 

(iii) Where the rights of parties inter se are governed by a contract, or by a 
network of contracts, the law should, wherever possible, allow damage to 
be compensated in accordance with the parties’ contractual relationships 
rather than in tort, since recovery in tort may circumvent legitimate 
contractual allocations of risk and limitations on liability.’ 


Although the Commissions’ Report suggests that they would, in general, share our 
view that these are desirable principles, we would suggest that the new Act conforms 
to them only partially and inconsistently. 


Weaknesses of the Old Law 


We are concerned with the position of the buyer of goods carried by sea in cases 
where (i) the goods are damaged in transit, (ii) short delivery is made, and (iii) the 
goods are lost. Under standard international sales contracts the buyer bears risk 
of loss from the time of shipment, but although he may have transferred to him 
a document of title representing the goods and, as a result, have constructive 
possession or even ownership, since he is not privy to the contract of carriage, he 
has no recourse in contract against the carrier: The Bills of Lading Act 1855 was 
passed to solve this problem by conferring on the buyer a contractual right of 
action.’ As early as 1890, however, the Act received the first of many criticisms 
in an article by Carver in the Law Quarterly Review." 





4 As the Commission puts it, ‘reconciling the interests of all parties to a contract of sea carriage, in 
accordance with the dictates of good sense and commercial certainty,’ Law Comm No 196, at para 1.10. 

5 Reform should be ‘evolutionary’ rather than ‘revolutionary’ (ibid at para 2.34) and should “build and 
improve on the present law rather than providing a wholly untried technique’ (para 2.22). 

6 By Dr E.M. Clive. 

7 This view was reflected in the Commission’s Working Paper No 112: see para 3.21. 

8 Since goods are normally covered by insurance against loss and damage while in transit, the problems 

of liability and title to sue are largely faced by insurers, not traders. 

According to Carver, the objects of the Act include: ‘To give the holder of a bill of lading the right 

to enforce the contract as shown by that document without reference to the shipper’; T.G. Carver, 

‘On Some Defects in the Bills of Lading Act 1855’ (1890) XXII LQR 289. 

10 ibid. 
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Carver identified three main defects in the Act. First, section 1 transferred rights 
of suit where ‘the property’ passed to a consignee or indorsee, but the House of 
Lords held in Sewell v Burdick" that a pledgee of goods, in this case a bank, did 
not acquire ‘the property’ and therefore did not obtain a right of suit under the Act. 
Strong doubts were also expressed about the position of mortgagees, the House being 
reluctant to make holders of bills as security liable for freight and other charges.! 
The overall conclusion was that the judgment left the effect of anything less than 
an out and out transfer undetermined and the general view today is that anything 
less than the transfer of full or general property would not suffice for the purposes 
of section 1. Secondly, the 1855 Act did not cover ‘through bills of lading.’'3 The 
third defect highlighted by Carver concerned the bill of lading’s evidential status. 
Four years before the Act, the Court of Common Pleas decided in Grant v 
Norway" that a ship’s master has no authority to sign a bill for goods not shipped; 
the shipowner was therefore not bound by statements given in the bill by his master 
as to quantity — thus, an indorsee of the bill could not sue the shipowner on the 
contract where the bill incorrectly stated that the goods had been loaded. Today 
it is widely recognised that Grant v Norway is inconsistent with general agency 
principles,'* and indeed the courts have gone to great lengths to avoid its strict 
application.'® Section 3 of the 1855 Act was intended to solve the problem of 
Grant v Norway, providing that the bill should ‘be conclusive evidence of such 
shipment as against the master or other person signing the same.’ However, section 3 
did not make the bill conclusive against the carrier but only against the master or 
other signatory, against whom there is usually no cause of action since such people 
are rarely contractually liable. Even if the master was personally liable, he does 
not have the same deep pocket as a carrier or shipowner. 

Now, one hundred and thirty-seven years after its enactment, the 1855 Act is 
repealed. Reform was prompted by a case decided according to English law by the 
Dutch Commercial Court, The Gosforth." The buyer agreed to buy a bulk cargo 
and received a bill of lading in respect of the cargo, but did not pay for it. The 
buyer then sold the cargo on to 13 sub-buyers who were issued with delivery orders 
in relation to their share of the bulk. The seller, still unpaid, exercised his right 
under Dutch law to arrest the ship. The sub-buyers claimed priority over the cargo 
but it was held that they had no property rights under English or Dutch law because 
they received only merchant’s delivery orders. Furthermore, even had they received 
bills of lading, they would have received no property rights because the cargo was 
in bulk.' As The Gosforth illustrated, the old law proved inadequate both in cases 
where a document other than a bill of lading was used, as well as in cases where 
goods were carried in bulk, where section 16 of the Sale of Goods Act 1979 applies. 
Both practices are now common. In order to avoid the deficiencies of the 1855 Act, 
judicial creativity has been strained to devise a number of methods to ameliorate 





11 (1884) 10 App Cas 74. 

12 See paras 2.30—2.31 of the Law Commission’s Report which recommends that pledgees etc should 
not be liable for freight etc, unless they seek to enforce their security; see s 3 of the Act. 

13 The problems of through bills, combined transport bills, received for shipment bills and multi-modal 
carriage in general are all addressed in the 1992 Act; see p 196 below. 

14 (1851) 10 CB 665. 

15 See the House of Lords decision in Lloyd v Grace, Smith & Co [1912] AC 716, where a firm of 
solicitors was held responsible for the fraud of its agent. 

16 The master may be held liable to the bill holder for breach of warranty of authority — see V/O 
Rasnoimport v Guthrie & Co Ltd [1966] 1 Lloyd’s Rep 1 — or, possibly, for negligent misstatement. 

17 S. en S. 1985, Nr 91. See Davenport (1986) LMCLQ 4. 

18 Sale of Goods Act 1979, s 16. 
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the buyer’s position, including the adoption of varying interpretations of section 1 
and the use of concepts such as implied contracts, assignment and tortious actions. 
However, recent case law has shown the limitations of these devices. 


(a) Section 1 of the 1855 Act 


The problem with section 1 of the 1855 Act was mainly one of semantics or, in 
Carver’s words, ‘the somewhat loose language used." First, the Act speaks of 
‘the contract contained in the bill of lading,’ but this is inaccurate as Lord Bramwell 
recognised in Sewell v Burdick when he stated: 


[T]he statute ... speaks of the contract contained in the bill of lading. To my mind there 
is no contract in it. It is a receipt for the goods, stating the terms on which they were delivered 
to and received by the ship and therefore excellent evidence of those terms, but it is not a 
contract. That has been made before the bill of lading contract is given.”” 


Secondly, as noted above, the use of the term ‘the property’ left pledgees, mort- 
gagees or anyone with less than full property, such as a buyer who, although at risk, 
has bought subject to a reservation of title clause,?! without a remedy under section 
1. Moreover, section 1 only applied if property in the goods passed ‘upon or by 
reason of such consignment or indorsement.’ The exact meaning of this phrase has 
been the subject of considerable litigation? and several interpretations have been 
offered. According to the narrowest, it meant that property must pass at the same 
time as the consignment or indorsement,” whereas according to the widest it was 
sufficient if property passed ‘from the shipper to the consignee or indorsee under 
a contract in pursuance of which the goods are consigned to him under the bill 
of lading or in pursuance of which the bill of lading is indorsed in his favour.’™ 
Most recently, the leading authority, The Delfini,” accepted a middle view which 
allowed the indorsee to sue even though the indorsement was not the immediate 
cause of the passing as property, as long as the indorsement played an essential 
causal role in its transfer.2 Thus, if property passed before, or independently of, 
consignment or indorsement, section 1 could not apply. This is what happened in 
The Delfini, where the relevant indorsement took place eleven days after the 
completion of delivery and was in no way linked with the transfer of property.” 
This is a particularly acute problem where there are relatively short voyages and 
long chain sales transactions, as in the case of the oil trade. Similarly, no right of 
action could arise if, as in The Aramis,” a buyer of goods forming part of a bulk 
cargo received no goods at all. 


19 Op cit note 9 at p 292. 

20 Op cit note 11 at p 105. 

21 As in The Aliakmon [1986] AC 785. 

22 McKelvie v Walker [1919] 2 IR 250; The San Nicholas [1976] 1 Lloyd’s Rep 8; The Elafi [1981] 
2 Lloyd’s Rep 679; The Sevonia Team [1983] 2 Lloyd’s Rep 640; The Delfini [1990] 1 Lloyd’s Rep 252. 

23 Scrutton on Charterparties (19th ed, 1984) Art 13. 

24 Carver, Carriage by Sea (13th ed, 1982) p 98; The San Nicholas, The Sevonia Team. 

25 [1990] 1 Lloyd’s Rep 252. 

26 Ibid p 261 per Purchas LJ; p 274 per Mustill LJ; p 275 per Woolf LJ. 

27 The goods were released against an indemnity given to the carrier by the consignee. This practice, 
which has become common, has grown up in order to minimise delays which may otherwise arise 
since the carrier is only protected against liability if he releases the goods to a person presenting a 
bill of lading. 

28 [1989] 1 Lloyd’s Rep 213. 
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(b) Implied Contract 


It is long established that where a consignee obtains delivery of goods from the 
carrier by presenting the bill of lading, a contract on the terms of the bill can be 
implied between carrier and consignee”? — so-called ‘Brandt contracts’ after the 
leading case of Brandt v Liverpool, Brazil and River Steam Navigation Co Ltd.” 
Here the plaintiff was a pledgee, and therefore had no cause of action under section 1. 
In order to alleviate the position of pledgees, especially banks, the court implied 
a contract on the same terms as those evidenced in the bill, based on the fact that 
the pledgee presented the bill, paid freight and took delivery of the goods. The 
preconditions for finding an implied contract seem to include that: the holder of 
the bill must have some interest in the property; the actions of the parties must in 
some way be construed as offer and acceptance; and sufficient consideration must 
be provided. However, despite the relative ease with which these requirements may 
be satisfied,*! in some cases it may still be impossible to establish an implied 
contract. 

In The Aliakmon,” the bill was indorsed to the buyer, to whom risk passed, but 
the seller retained property in the goods. The buyer presented the bill as agent for 
the seller, thereby negativing the possibility of a contract between himself and the 
carrier. In The Aramis, freight had been prepaid and so the Court of Appeal refused 
to imply a contract on the mere basis that the buyer presented the bills and took 
delivery. The actions of the parties could be explained by reference to their existing 
obligations under the contracts of sale and carriage: ‘It must be fatal to the implication 
of a contract if the parties would or might have acted exactly as they did in the 
absence of a contract.” Furthermore, it seems unlikely that a contract could be 
implied where there is no delivery, as, for example, where the ship sinks.* 

Although criticised in some quarters, The Aramis appeared to sound the death- 
knell for Brandt contracts and the Law Commission Working Paper regarded them 
as ‘very limited in operation.” Nevertheless, more recent cases suggest a willing- 
ness to use this device. In The Captain Gregos (No 2),” a shipment of oil was sold 
by X, who was named in the bill as consignee, to Y, who in turn sold the oil to 
BP. BP wished to counterclaim against the plaintiff carriers for short delivery. On 
the facts it was found that there was no direct contact between BP and the carriers, 
yet at Rotterdam the operation of discharging the oil into BP’s refinery was said 
to involve ‘active co-operation’ leading to a ‘direct relationship’ and, against this 
background, the court implied a contract ‘to give business reality to the transaction 





29 Cock v Taylor (1811) 13 East 399; Stindt v Roberts (1845) 17 LJ QB 166; Allen v Coltart (1883) 
11 QBD 782. 

30 [1924] 1 KB 575. 

31 In assessing the use of implied contracts one cannot but help notice the judicial fiction employed in 
the construction of such contracts — in finding offer, acceptance and consideration — and hence the 
amount of judicial discretion which exists in this area. Indeed, in The Aramis [1989] 1 Lloyd’s Rep 213, 
at p 225, Bingham LJ states that: 


Once an intention to contract is found no problem on consideration arises, since there would be 
ample consideration in the bundle of rights and duties which the parties would respectively obtain 
and accept. 


32 [1986] 2 All ER 145. 

33 per Hirst J in The Gudermes [1991] 1 Lloyd’s Rep 456, at p 468. In Allen v Coltart (1883) 11 QBD 782, 
a Brandt contract was implied where goods were to be delivered at the buyer’s request. 

34 The Aramis, per Stuart-Smith LJ, p 230. OS 

35 See Treitel, ‘Bills of Lading and Implied Contracts’ (1989) LMCLQ 162. 

36 Working Paper No 112, p 34. 

37 [1990] 2 Lloyd’s Rep 395. 


192 © The Modern Law Review Limited 1993 


March 1993] The Carriage of Goods by Sea Act 1992 


between them and create the obligations which, as we think, both parties plainly 
believe to exist.”! Bingham LJ distinguished this case from The Aramis on two 
bases. First, BP owned the cargo before discharge and, second, BP consented 
to carriage on the terms of the bill. A more recent judicial statement in The 
Gudermes® reaffirms The Aramis, while containing interesting observations as to 
when a contract can be implied: 


I also agree that no such contract should be implied on the facts of any given case unless 
it is necessary to do so; necessary, that is to say to give business reality to a transaction and 
to create enforceable obligations between the parties who are dealing with one another in 
circumstances in which one would expect that business reality and those enforceable obligations 
to exist.” 


The plaintiffs had bought a shipment of oil from the shippers. The original vessel 
was not equipped with heating coils and the operators of the terminal at the destination 
rejected the oil on the basis that it would clog their pipes. The plaintiffs had to arrange 
trans-shipment to another vessel with heating coils in order to offload the cargo 
and argued that, as a result of these dealings, organising the trans-shipment etc, 
there was implied between them and the carriers a contract based on the bills and 
subject to the Hague-Visby Rules. Hirst J found that the operation undertaken 
regarding the trans-shipment was inconsistent with or went beyond the parties’ 
existing contractual relationship in a number of significant respects, satisfying the 
requirements of The Aramis. Added to this was the very considerable degree of 
co-operation, going beyond that in The Captain Gregos. However, despite these 
most recent cases, it remains unclear after The Aramis when a contract will be implied 
and the utility of this device is therefore much reduced. 


(c) Tort Claims 


Claims in tort are limited to the actual owner of the cargo or the person entitled 
to immediate possession.“ In The Aliakmon, the retention of title clause meant that 
the claimant did not have ownership and, at the relevant time, when the damage 
occurred, did not have the immediate right to possession because the cargo was 
in the carrier’s possession. Even if the consignee acquires property, there may 
be problems in deciding whether he had property when loss or damage due to 
negligence occurred. This problem is exacerbated in string transactions. Where goods 
are in bulk, no tort action will be available because no property will pass until the 
goods are ascertained.“ Also, suing in tort allows the parties to evade the terms 
of the contract which will usually incorporate internationally recognised rules (such 
as those in the Hague-Visby Rules) on the limitation and exclusion of the carrier’s 
liability. 


(d) Assignment 
Assignment of contractual rights is possible in equity or under the Law of Property 





38 ibid p 402. 

39 [1991] 1 Lloyd’s Rep 456. 

40 ibid p 467 per Hirst J. 

41 Margarine Union v The Cambay Prince [1969] 1 QB 219. 

42 It seems that constructive possession will not suffice to found a claim in tort: see Treitel, “Bills of 
Lading and Third Parties’ (1986) LMCLQ 294. 

43 Sale of Goods Act 1979, s 16. 
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Act 1925,“ but technicalities as to form, notice and procedure make this an 
unpopular option, especially with foreign traders. Moreover, assignment requires 
the shipper’s co-operation and, where the shipper is a charterer, the rights assigned 
a those under the charterparty which may be inferior to those under the bill of 
ading.* 


(e) Action by the Shipper 


The final option, sometimes referred to as the rule in Dunlop v Lambert, operates 
by way of exception to the general common law rule that the plaintiff in an action 
for breach of contract cannot recover damages in respect of losses suffered by a 
third party, and allows a person who ships goods under a bill of lading to claim 
substantial damages for breach of the contract of carriage, even after property and 
risk have passed to the buyer. The shipper is accountable to the buyer for any damages 
recovered. Where the shipper has property in the goods, he may recover substantial 
damages even though risk of damage has passed to the buyer.” However, where 
the shipper has neither property nor risk, the scope of the rule in Dunlop v Lambert 
is now unclear as a result of the decision in The Albezero, where the House of 
Lords found that it was no longer required where section 1 of the 1855 Act applied 
and the buyer acquired rights of suit thereby. It is not clear if the rule survives 
in other cases.” 


The New Law — The Transfer of Contractual Rights 


The 1992 Act tackles the problems of section 1 of the 1855 Act by breaking the 
link between the transfer of contract rights and the transfer of property. However, 
this solution creates its own difficulties, not all of which have been convincingly 
resolved. A number of other bases for reform were considered but rejected. To 
introduce special rules for purchasers of parts of bulk cargoes would solve the problem 
in cases such as The Aramis, but would do nothing to resolve others, including those 
identified in The Delfini and The Aliakmon. To legislate the wide interpretation of 
section 1 of the 1855 Act would overcome the problems in The Delfini and The 
Aliakmon, but might not cover the position where, as in The Aramis, the buyer 
obtained no property, for instance because no goods were delivered to him at all. 
A third alternative linking the right to sue with risk was rejected for not wholly 
convincing reasons. The Commissions comment: 


risk is not an easy concept to define. It is not defined in the Sale of Goods Act where it is 
mentioned only four times, 


but the passing of risk is a relatively familiar concept and, although in many cases 





44 s 136. 

45 The charterparty may contain more extensive limitations on the carrier’s liability than are permitted 
by the Hague-Visby Rules: Burlingieri, “The Hague-Visby Rules and Actions in Tort’ (1991) 
107 LQR 18. 

46 (1839) 6 Cl & F 600. 

47 The Sanix Ace [1987] 1 Lloyd’s Rep 465. 

48 [1977] AC 774. 

49 In The Albazero, the buyer had a right of action under s 1 of the 1855 Act but it was time-barred. 
The court refused to allow the seller to exercise its right of action under a charterparty; to do so would 
have allowed the evasion of the time limits in the bill of lading. 

50 See paras 2.19 and 2.20 of the Law Commission Report. 
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it is connected with the transfer of property, this is often not the case in international 
sale contracts where risk normally passes from shipment, even if property does not 
pass until later. Indeed, it was the separation of risk and the right to sue which 
gave rise to the difficulties in The Aramis and The Aliakmon. Linking rights of suit 
with risk might encourage carriers to take technical points on the performance by 
the seller of its obligations under section 32(3) of the Sale of Goods Act, but this 
is not a serious risk for, as the Commissions recognised, section 32(3) has no 
application to a typical c.i.f. contract or to most modern f.o.b. contracts. More 
convincingly, to link rights of suit with risk would not allow pledgees to succeed 
to rights under the bill of lading. However, the most convincing reason for the 
Commissions appears to have been that ‘no other law explicitly uses risk as the 
decisive factor.’5' A better justification might be that, whereas ‘property’ is a right 
against the whole world, the transfer of ‘risk’ affects only the rights of seller and 
buyer inter se, so that to link it to rights against third parties would be artificial. 
On the other hand, to say that the person on risk has the right to sue is really only 
a shorthand method of expressing our principle (i), that the person who has suffered 
loss should, prima facie, be entitled to sue and, as we hope to show, by failing 
to link the right to sue with loss the new Act has created some anomalies. 


Instead, the Act provides that: 


Subject to the following provisions of this section, a person who becomes 

(a) the lawful holder of a bill of lading; 

(b) the person who (without being an original party to the contract of carriage) is the person 
to whom delivery of the goods to which a sea waybill relates is to be made by the carrier 
in accordance with that contract; or 

(c) the person to whom delivery of the goods to which a ship’s delivery order relates is 
to be made in accordance with the undertaking contained in the order, 
shall (by virtue of becoming the holder of the bill or, as the case may be, the person to whom 
delivery is made) have transferred to and vested in him all rights of suit under the contract 
of carriage as if he had been a party to that contract.” 


In addition, section 5(4) provides that rights of suit are still transferred by section 2 
notwithstanding that the goods have ceased to exist after issue of the relevant 
document or where the goods cannot be identified, for instance because they are 
carried in bulk. 

The 1855 Act applied only to bills of lading. The new Act applies to bills of lading, 
sea waybills and some delivery orders; however, it leaves some lacunae. It does 
not fully define ‘bill of lading,’ so that it will be necessary still to rely on the common 
law for the purposes of definition, and documents possessing the characteristics 
and performing the functions of bills will be regarded as ‘bills of lading.’ However, 
it provides® that ‘bill of lading’ includes a received for shipment bill, but excludes 
‘a document which is incapable of transfer either by indorsement or, as a bearer 
bill, by delivery without indorsement.’ A ‘straight’ bill, which is made out to a 
named consignee without words such as ‘or order,’ is therefore not a bill of lading 
for the purposes of the Act. However, section 2 also applies to sea waybills, defined 
as 


a document which is not a bill of lading but — 
(a) is such a receipt for goods as contains or evidences a contract for the carriage of goods 
by sea; and 





51 para 2.20. 
52 s2. 
53 s 1(2). 
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(b) identifies the person to whom delivery of the goods is to be made by the carrier in 
accordance with that contract.%4 


A straight bill is therefore a sea waybill for the purposes of the Act and the holder 
of a straight bill thus succeeds to rights of suit as if he were holder of a waybill. 
Some combined transport documents® may be included as ‘received for shipment’ 
bills, but a wide range of such documents is in use and it is not clear that all will 
be included. The Commissions declined to make express provision for particular 
types of document. 

A ‘delivery order’ for the purposes of the Act is a document which includes ‘an 
undertaking by the carrier to the person identified in the document to deliver the 
goods to which the document relates.’ Thus the Act covers ships’ delivery orders 
issued by carriers, but not merchants’ delivery orders or ships’ delivery orders issued 
by the bill of lading holder requiring the carrier to deliver to the person named 
in the order; a purchaser who receives such a delivery order falls outside the Act 
and can only obtain rights of suit, if at all, under an implied contract or in tort.% 
In light of the doubts about Brandt contracts after the decision in The Aramis,” 
it must be doubted whether a contract could be implied in such a case, especially 
since delivery to the holder of the delivery order could be explained by reference 
to the carrier’s existing obligations to the bill of lading holder; and where the goods 
covered by the delivery order form part of a larger bulk, no claim in tort will be 
available. 

A further difficulty arises where goods are carried under a charterparty. The 
contract of carriage is then in the charter and any bill issued by the carrier is simply 
a receipt for the goods.*! Because the 1855 Act transferred with the bill the rights 
of suit “contained in the bill,’ it was argued that where goods were carried under 
a charterparty the Act did not apply. The problem was resolved by judicial creativity, 
treating the Act as if it provided that a new contract with the consignee or transferee 
on the terms of the bill sprang up on consignment or indorsement.® Curiously, the 





54 s 1(3). 

55 The status of received for shipment bills under the old law was unclear: see para 2.49 of the 
Commission’s Report. Such a bill is not a document of title at common law and it has therefore been 
argued that it would not fall within the 1855 Act: see eg Carver, ‘On Some Defects in the Bills of 
Lading Act 1855” (1890) 6 LQR 289, pp 294—298; contrast Scrutton on Charterparties at Art 81; 
Benjamin's Sale of Goods (3rd ed, 1987) para 1994. 

56 Contrast the approach of the Jack Committee on Banking Law which, proposing a new Negotiable 
Instruments Act, recommended that such new Act should apply to bills of exchange and promissory 
notes, as defined, but also to other instruments which satisfy certain prescribed requirements, 
approximate in form and effect to other negotiable instruments or are recognised by the custom and 
practice of the market as negotiable: Report of the Review Committee on Banking Services: Law and 
Practice (1989) Cmnd 622, paras 8.09—8.10. The Committee’s recommendations have not been 
implemented. 

57 s 1(4). Where the order relates to goods which form part of a cargo covered by a bill, the Act only 
transfers rights in relation to those goods (s 2(3)(b)). 

58 Such orders are frequently used as a means of breaking up a bulk cargo covered by a single bill of 
lading. The language of s 1(4) does not correspond with the proposal in the Report (at para 5.30) 
to give rights of suit to the holder of a delivery order to whom the carrier had undertaken to deliver 
the goods. This would include delivery orders issued by the bill holder where the carrier then attorned 
to the person named in the delivery order. 

59 A Brandt contract was implied in The Dona Mari [1974] 1 WLR 341, where the holder of a delivery 
order presented it to obtain goods and paid the freight relating to those goods. 

60 As a result of The Aliakmon. 

61 The bill may be able to vary the contract in the charterparty where that is found to have been the 
intention of the parties: see Gullischen v Stewart (1884) 13 QBD 317. 

62 Leduc v Ward (1888) 20 QBD 475, at 479 per Lord Esher; Hain SS Co v Tate & Lyle [1936] 41 Com 
Cas 350, at 357 per Lord Atkin. Scrutton suggests that the Act should be interpreted as if it read 


196 © The Modern Law Review Limited 1993 


March 1993] The Carriage of Goods by Sea Act 1992 


new Act raises the same problem. The rights of suit transferred by section 2(1) 
are those ‘under the contract of carriage,’ which in relation to a bill is defined as 
‘the contract contained in or evidenced by that bill.’® 

Under section 2 the lawful holder of a bill of lading, consignee named in a waybill 
or person named in a ship’s delivery order succeeds to rights under the contract 
of carriage. ‘Holder’ is defined by section 5 and includes the named consignee and 
the person in possession of the bill after transfer,“ and it seems that all that 
‘awful’ requires is that the holder should have taken the bill in good faith.© 
Moreover, section 5(3) provides that references to a person being identified include 
references to a person being identified by description, including where the description 
allows the identity of the person in question to be varied. Thus, where a waybill 
requires the carrier to deliver to the person nominated by the shipper to receive 
delivery, the person so nominated is identified by the waybill for the purposes of 
the Act and under section 2 can succeed to rights of suit; and this is so even if the 
shipper exercises his contractual right to change the nomination before the goods 
reach their destination. 

This relatively simple reform therefore overcomes many of the difficulties of the 
old law and brings UK law into line with those of other countries, including the 
United States and European states. A buyer of goods shipped under a bill as part 
of a larger bulk can sue, as can the bank which takes a pledge of the goods but 
never acquires ‘the property.’ So too can the holder of a ship’s delivery order and 
the person nominated to receive delivery under a waybill. The problem highlighted 
by The Delfini is also overcome; section 2(2) provides that a person who becomes 
holder of a bill of lading when the bill no longer gives a right as against the carrier 
to possession of the goods nevertheless succeeds to the rights under the contract 
of carriage. Thus where, as is not uncommon, the goods reach their destination 
before the bill of lading and the buyer receives the goods from the carrier against 
an indemnity, the buyer may nevertheless succeed to rights under the contract if 
the bill of lading is subsequently transferred to him.*’ To guard against the possi- 
bility that bills might be transferred merely to transfer rights of suit, such rights 
are only transferred to a person who becomes holder of the bill by virtue of a 
transaction effected in pursuance of contractual or other arrangements made before 
the time when a right to possession ceased to attach to possession of the bill — 
for instance, the buyer in the example above — or as a result of rejection of the 
goods or documents by the person to whom they have been delivered. 


Extinction of Seller’s Rights 


Where contractual rights are transferred by section 2(1), the transfer also operates 
to extinguish any rights to enforce the contract previously vested in any other person 


‘as if a contract in the terms set out in the bill of lading had at the time of shipment been made with 
himself’: Scrutton on Charterparties, Art 33. 

63 s 5(1). 

64 An order bill is transferred by indorsement and delivery, a bearer bill simply by delivery. 

65 s 5(2)(c). As noted by Lord Byron in the House of Lords debates, ‘lawful’ is not normally regarded 
as wholly synonymous with ‘good faith’: Hansard, 4 February 1992, col 235. 

66 France, Germany, Holland, Sweden and Greece all allow the bill holder without a proprietary interest 
in the goods to enforce the contract: see para 2.22 of the Commission’s Report. 

67 Where the contract of carriage is covered by the Hague-Visby Rules, the bill must reach the holder 
within 12 months of delivery, otherwise any claim will be barred by Art III.6 of the Rules. 

68 s 2(2). Although the law of maintenance and champerty might provide adequate protection against 
this possibility, it was decided to include specific provision in the Act to guard against it. 
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by virtue of the section.” Thus, where C, the person named as consignee in a bill, 
sells the goods to which the bill relates and transfers the bill to his purchaser P, 
C’s right to enforce the contract is extinguished and replaced by P’s right to do 
so. Similarly, where A ships goods under a waybill for delivery to B, but before 
they reach their destination instructs the carrier to deliver them to C, B’s rights 
under the Act are extinguished and are replaced by the rights acquired by C under 
section 2(1). Moreover, where a bill is transferred by the original shipper, his rights 
to enforce the contract of carriage are extinguished, notwithstanding that he is an 
original party to the contract of carriage. 

At first this provision appears unexceptional and in accordance with our principles 
(ii) and (iii). Where goods are sold on standard f.0.b. or c.i.f. terms, risk will pass 
to the buyer from the time of shipment, so that risk of loss during transit will fall 
on the buyer. Moreover, where risk does remain on the seller, there are a number 
of common trading practices which the seller may rely on in order to protect himself 
against loss. However, on closer examination, a number of difficulties and anomalies 
appear. 

(a) As Dr Clive observes (in his note of partial dissent to the Commissions’ 
Report), the seller may suffer losses as a result of breach of the contract of carriage 
which are not associated with the passing of risk: for instance, where loss is caused 
by a delay in loading.” Extinction of the seller’s rights therefore offends our 
principle (i). 

(b) Moreover, the rights of the original contracting party are only extinguished 
where goods are shipped under a bill and the bill is transferred; the shipper who 
gives his buyers ship’s delivery orders, or who ships goods under a waybill, retains 
his rights of suit. This is particularly striking if it is borne in mind that a ‘straight’ 
bill is a waybill for the purposes of the Act. The Commissions justify this distinction 
between waybills and bills on the grounds that, since a waybill is not transferable 
or a ‘document of title,’ it is important that the shipper should retain his rights under 
the contract of carriage, including the right to give the carrier instructions as to 
delivery of the goods.”! However, even if this justification is accepted, it does not 
seem to us to justify the shipper retaining all rights under the waybill contract after 
the consignee has taken delivery.” 

(c) Similarly, where goods are shipped under a charterparty and the shipper sells 
them by indorsing a bill of lading in favour of his buyer,” the shipper retains his 
rights which derive from the contract of carriage which is contained in the charter- 
party. The Commissions explain that the bill of lading in such a case is ‘usually 
a mere receipt’ and “there are no compelling policy reasons why a charterer should 
be deprived of rights of suit under his contract simply because he indorses what 
is, for him, a receipt.’* However, if the policy that multiple rights of suit should 
be avoided is not a compelling reason for extinguishing the seller’s rights in such 
a case, it is difficult to see why it should be regarded as compelling where the contract 
of carriage is evidenced in a bill of lading. It is well established that, even where 
there is no charterparty, the bill is not the contract of carriage but a receipt for ` 


69 s 2(5). 

70 See para 5 of the note of partial dissent. 

71 para 2.34(ii1). 

72 As the Commission notes, the shipper may contract on terms that he loses his rights under the contract 
of carriage once the consignee has taken delivery. 

73 As in The Albazero. 

74 para 2.52. Interference with the charterer’s rights of suit would require the review to be extended 
to a thorough review of the law governing charterparties. 
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the goods which contains evidence of the terms of that contract; in other words, 
in the hands of the shipper it performs largely the same function as does the bill 
where the contract of carriage is contained in a charterparty. 

(d) Finally, although transfer of the bill extinguishes the rights of the original 
shipper under the contract of carriage, his liabilities under that contract are expressly 
preserved.” 

The extinction of the shipper’s rights where goods are shipped under a bill of 
lading therefore appears to us to be both anomalous and, arguably, inequitable. The 
Commissions offer several reasons for adopting this course, as follows. 


1. It reflects the position under the 1855 Act. 

Whilst the position is not entirely clear, the better view does seem to be that where 
section 1 of the 1855 Act applied the right of the original shipper to enforce the 
contract was extinguished.” That section provided that the consignee or indorsee 
to whom property in the goods passed upon or by reason of the consignment or 
indorsement ‘shall have transferred to and vested in him all rights of suit’ (our 
emphasis). The Commissions observe: 


We are not aware of any statutory context in which the verb ‘transfer,’ when applied to rights, 
has been used in a way which would allow the transferor to retain any of the transferred 
rights. 

It is probably also correct that the shipper’s liabilities under the contract of carriage 
were preserved by the 1855 Act. However, this is not a convincing justification 
for preserving old and creating new (for the 1855 Act did not apply to waybills) 
anomalies. 


2. Since the effect of the legislation is to increase the number of persons who can 
assert contractual rights against the carrier ‘to allow the shipper .. . to sue in addition 
to an expanded category of third parties would be further to increase the number 
of people who can sue. ’™ Next it is said that if the original shipper is entitled to 
sue, intermediate holders should also retain their acquired rights under the bill after 
transferring it on. 

This would create multiple rights of suit, potentially offending our principle (ii); 
but since intermediate holders may retain the risk of certain kinds of loss (eg where 
there is an ‘out-turn’ clause so that the risk of partial loss in transit falls on the 
seller), our principle (i) would require that the intermediate holder should retain 
rights of suit. However, if it were felt necessary to limit the number of potential 
plaintiffs, it would be possible to distinguish between the shipper, as an original 
contracting party, and subsequent holders who only acquire rights under the contract 
of carriage by virtue of the legislation.” 





75 s 3(3); see below p 204. 

76 See Sewell v Burdick (1884) 10 App Cas 74, at p 84; Short v Simpson (1866) LR 1 CP 248; cf Gardano 
& Gampieri v Greek Petroleum George Mamidakis & Co [1962] 1 WLR 40. 

77 Significantly, although s 2(1) of the 1992 Act provides that the lawful holder of the bill of lading 
shall by virtue of becoming holder ‘have transferred to and vested in him all rights of suit under the 
contract of carriage,’ it was felt necessary expressly to provide in s 2(5) that such transfer shall 
‘extinguish any entitlement to those rights’ of the original shipper. 

78 para 2.34(1). 

79 As noted in the partial dissent at para 10; as is pointed out, just such a distinction between an original 
contracting party and those who acquire rights through the operation of the Act is drawn in the case 
of waybills. 
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3. To allow the shipper to sue would ‘undermine the security of the new holder 
by anticipatory action. ’* 

However, the shipper could not demand delivery of the goods without the bill of 
lading itself, so that he could only adversely affect the holder’s rights by bringing 
a claim in respect of loss of or damage to the goods in a case where risk of that 
loss had passed to the holder. This is a relatively unlikely scenario; where the shipper 
has suffered no loss he would have no incentive to sue, since he would be unlikely 
to recover substantial damages.*' However, it could be avoided altogether if the 
right to sue were linked to loss or risk. 


4. Where the shipper or intermediate holder of a bill does bear the risk of loss, 
he can protect his position in a number of ways, including by taking an assignment 
of the holder’s rights of suit® or by suing in tort.® 

However, these alternatives were regarded as unsuitable for the protection of the 
recipient and they are equally unsuitable here. An action in tort offends our principle 
(iii), while assignment by the holder of his rights to the shipper would appear 
to give the shipper greater rights than he would have had under the original 
contract.: 

We concede that the extinction of the original shipper’s rights is likely to cause 
difficulties only rarely and, to that extent, the problems created by the new legislation 
are far less significant than those which the previous law created for transferees. 
Nevertheless, the new legislation does create anomalies and the explanations offered 
for it are not wholly convincing. It is hard to avoid the conclusion that the real 
reasons for excluding the original shipper are offered in paragraph 2.39 of the 
Commissions’ Report, that the shipper has no rights of suit after indorsement under 
the laws of the United States, Germany, Holland and France, and that: 


we have had firm representations from shipowners that any reform which gave concurrent 
contractual rights of suit to shippers and holders of bills of lading would be an objectionable 
change in the law. 


Actions for the Benefit of Another 


In those rare cases where risk of loss falls on the seller after transfer of the bill 
of lading, one consequence of the extinction of his rights of suit is that the right 
to sue is vested in a person (the transferee of the bill) who has no interest in suing. 
It is clear that if in such a case the holder has a proprietary interest in the goods, 
he may recover substantial damages for interference with that interest, notwithstanding 
that the risk of loss falls on another.® It will rarely be the case that the buyer will 





80 para 2.34(iii). 

81 s 2(4), which allows the person entitled to rights of suit to exercise them in order to recover compensation 
on behalf of another where that other has suffered loss, would not apply in such a case: see below 
pp 201—202. However, where the shipper has property in the goods, he may recover substantial damages 
even though risk of damage has passed to the buyer, The Sanix Ace. 

82 See para 2.41. 

83 para 2.39; tortious rights of suit are preserved by the Act. 

84 As against a transferee for value of the bill of lading the carrier is estopped from denying the accuracy 
of statements in the bill of lading; as against the shipper such statements are prima facie evidence 
but can be rebutted: see s 4 of the new Act, below pp 204—205; Art II.4 of the Hague-Visby Rules. 

85 The Sanix Ace. 
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have property but not bear the risk of loss; however, other situations may arise 
where the holder of the bill has neither property nor any interest in suing: for instance, 
if the person named as consignee in the bill is a bank or forwarding agent. Because 
of the uncertainty surrounding the rule in Dunlop v Lambert® after the decision 
in The Albazero, the new Act expressly provides that where rights of suit are vested 
in one person by virtue of the Act but another person ‘with any interest or right 
in or in relation to goods to which the document relates sustains loss or damage 
in consequence of a breach of the contract of carriage,’ the person in whom rights 
of suit are vested ‘shall be entitled to exercise those rights for the benefit of the 
person who sustained the loss or damage.’** The provision is clearly intended to 
deal with the situation where loss falls on a person without rights of suit under the 
Act. However, it may not cover all such cases. First, the section is permissive: 
the person in whom rights of suit are vested may enforce the contract for the benefit 
of the person who suffers loss, but cannot be required to do so.® Secondly, the 
section applies only where the person who suffers loss has ‘any interest or right 
in or in relation to’ the goods. Clearly, the person in whom property is vested has 
‘an interest in’ the goods, so that the section would apply where, for instance, goods 
are consigned to a bank as pledgee allowing it to sue for the buyer’s account”; but 
it would require an extended reading of the words ‘any interest or right in or in 
relation to’ the goods to regard the section as allowing rights of suit to be exercised 
for the benefit of a person to whom risk but not property has passed. For instance, 
where goods are shipped in bulk under a single bill of lading and consigned to a 
forwarding agent with instructions to issue delivery orders to break up the bulk 
for distribution to several buyers, risk of loss would fall on the buyers but, the goods 
being in bulk, no property would pass and arguably the section would not apply.?! 
Similarly, the section would not apply to protect a shipper who transfers property 
but retains the risk of a particular loss, and who is divested of his own rights of 
suit by section 2(5), nor would it apply where a bill of lading shipper wishes to 
claim against the carrier after transfer of the bill for losses caused by a breach of 
contract such as delay in loading.” Thirdly, it is clear that the person in whom 
rights of suit are vested should exercise them for the benefit of the person who suffers 
loss, and presumably it is intended that he should account to the person who suffers 
loss for monies recovered, but the Act does not expressly impose such a duty. 
Probably the words ‘shall be entitled to exercise those rights [of suit] for the benefit 
of the person who sustained loss’ can be read as imposing a duty to account.” It 


86 In The Sanix Ace, property remained in the seller but risk had passed to the buyer; the seller was 
able to enforce the contract of carriage as charterer and claim substantial damages, while in Paul 
v National Steamship Co Ltd [1937] 43 Com Cas 68, the holder of a bill who had property in the 
goods recovered in full against the shipowner, despite an earlier recovery against the seller (subject 
to an obligation to account). 

87 (1839) 6 Cl & F 600. 

88 s 2(4). 

89 Where the person who suffers loss has property in the goods at the time of loss, he may be entitled 
to sue personally in tort. In Gatewhite Ltd v Iberia Lineas Aereas de Espana SA [1990] 1 QB 326, 
cited by the Commissions at para 5.24, Gatehouse J commented that it would be unfortunate if the 
right of suit under an air waybill had to depend on the willingness of a named consignee to take 
proceedings on behalf of the owner of the cargo, especially where the consignee might be a forwarding 
agent or bank. 

90 Although it appears unlikely that a bank would sue in these circumstances. 

91 For insurance purposes the buyer would have an insurable interest, Inglis v Stock (1885) 10 App Cas 263, 
but we doubt that this would be a sufficient interest for the purposes of the section. 

92 See n 68 above and associated text. 

93 The decision of the House of Lords in Pepper v Hart, 26 November 1992, would allow a court construing 
the Act to refer to the Commissions’ Report, but the report does not contain a clear statement that 
it is intended that the holder of the bill should be accountable for damages recovered. 
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seems to us that section 2(4) is a poor substitute for a provision vesting rights of 
suit in the person who suffers loss. 

A final objection to the vesting of rights of suit in the holder of the bill of lading, 
regardless of the location of risk and property, is that it creates a risk of double 
recovery. The Act does not extinguish any rights to sue in tort, so that where property 
is vested in a person other than the holder of the bill or person entitled to delivery 
under a waybill or delivery order, there is nothing to prevent the owner suing for 
his loss in tort. Curiously, although elsewhere the Commissions regard the possibility 
of multiplicity of actions as objectionable,” here it comments simply that ‘Problems 
of double recovery ... are theoretically present under the present law.’ It seems 
to us that it would be preferable if the possibility of double recovery were expressly 
excluded.* 


Transfer of Liabilities 


Where rights under the contract of carriage were transferred by the 1855 Act, the 
consignee or indorsee to whom rights were transferred was subject to ‘the same 
liabilities in respect of [the] goods’ as if the contract of carriage had been made 
with him. However, since the new Act extends the category of persons entitled to 
enforce rights under the contract of carriage, it was felt that simply to link the transfer 
of liabilities to the transfer of rights in this way was unacceptable. Such a link would 
mean, for instance, that a bank to whom a bill was indorsed as pledgee under a 
documentary credit transaction would become subject to liabilities under the contract 
of carriage as holder of the bill. This possibility was particularly unattractive: the 
bank would make a tempting target for the carrier but, as the Commissions observed, 
‘It is not part of the commercial risks undertaken by a bank, when it merely holds 
a bill of lading as security, to undertake to perform the substantive obligations 
contained in the bill.” Some commentators argued that there was no need for a 
transfer of liabilities at all.°% The carrier may enforce the contract against the 
original shipper and has a possessory lien over the goods, valid against the holder 
of the bill, for certain charges. Release of that lien by delivery of the goods to the 
consignee without payment of those charges would give rise to a Brandt contract. 
However, to transfer rights under the contract without also transferring liabilities 
would leave the carrier exposed to the uncertainties of the Brandt contract and give 


~~ 
-^ , A 


94 See para 2.34, n 78 above and associated text. 

95 para 2.28. See also para 2.45: the Commissions comment that ‘It is inconceivable that a court would 
permit double recovery under our proposals any more than it would now.’ However, as observed 
by Lord Byron in the House of Lords debates, ‘it is not always the ultimate payment of damages . 
which may concern the carrier. It is often the requirement to secure potential claims’: Hansard, 
4 February 1992, col 234. 

96 In its consultation paper on privity the Commission recommends that where, in accordance with its 
proposals, a contractual obligation is owed to both the contractual promisee and the third party 
beneficiary, performance of the obligation to one should pro tanto extinguish the obligation owed 
to the other (para 5.34); however, the Commission does not recommend the extinction of current 
rights in tort (para 5.39). "i 

97 para 3.3. The decision of the House of Lords in Sewell v Burdick (1884) 10 App Cas 74 protected 
the bank from liability in such cases under the 1855 Act since it received only a special property 
in the goods. 

98 See Treitel, ‘Passing of Property under c.i.f. Contracts and the Bills of Lading Act 1855’ (1990) 
LMCLQ 1, at p 4. Treitel observes that the carrier has no express rights against the transferee of 
a bill under US law under either the Pomerene Act or under the Uniform Commercial Code. 
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him fewer rights than he enjoyed under the 1855 Act; in the eyes of some, this 
imbalance between the rights and liabilities of the carrier would be unfair.” 

The Commissions appear to have been persuaded by these arguments. Above all, 
as they observe, the bill of lading contract represents a complex bundle of terms 
which may not easily be classified as rights or liabilities: for instance, a choice of 
law clause may be classified as either, or neither.'!© The Act therefore seeks a 
middle way which transfers liabilities without exposing all holders of bills and other 
documents to liability under the contract simply by virtue of their being holder of 
the bill. Accordingly, it provides that, where rights are transferred to any person 
by section 2, that person becomes liable under the contract as if he had been an 
original contracting party where he (a) takes or demands delivery of the goods, 
(b) makes a claim under the contract of carriage, or (c) took or demanded delivery 
before the rights under the contract were vested in him.” Thus, a bank holding 
a bill of lading as security will not become liable under the contract of carriage 
except in the rare case where it demands or takes delivery of the goods or otherwise 
seeks to enforce the contract. 

This formula has the advantage that it equates the position of the sea carrier with 
that of road, rail and air carriers.'° At first it seems inconsistent with the recom- 
mendations in the Law Commission’s discussion document on privity, which suggests 
that a contract should generally not be capable of imposing obligations on third parties. 
However, it must be recognised that the transferee of a shipping document is not 
a total stranger to the contract of carriage, since it will generally be anticipated 
that the goods purchased will be carried by sea and that the contract of carriage 
will generally be on standard terms, often governed by international conventions 
negotiated between carrier and cargo interests. Moreover, it should be noted that 
in its recommendations on privity the Commission recommends that generally a 
third party who takes the benefit of a contractual promise should do so subject to 
defences, set-offs and counterclaims available against the original promisee.'® 

This is entirely consistent with the provisions of the 1992 Act: the holder of the 
bill is only liable where he takes or demands delivery of the goods or otherwise 
seeks to enforce the contract of carriage. Where the holder of a bill of lading demands 
delivery of the goods covered by the bill, he demands performance of the carrier’s 
obligations under the contract. Delivery to the person entitled under a waybill would, 
prior to the Act, be explicable solely in terms of the carrier’s obligation to the shipper, 
but the effect of the Act is to give the consignee a contractual right to demand delivery, 
which he may do subject to all the terms of the contract. 

Thus, rights under the contract of carriage are enforceable only on the terms of 
that contract. The Act may perhaps be criticised, however, for failing to distinguish 
between liabilities arising before and after transfer of the contract of carriage. Initially 
it seems unfair that the transferee of a bill, waybill holder or other consignee who 
demands delivery of zoods should be liable for such matters as demurrage at the 
port of loading or for the shipper’s breach in loading dangerous cargo. These are 
matters over which the transferee has no control and which are wholly due to the 





99 See per Mustill LJ in The Delfini [1990] 1 Lloyd’s Rep 252, at p 274. 

100 See para 3.17; on the difficulties of synthesising a duty of care out of the rules, see Adams and 
Brownsword, ‘The Hague Rules and The Aliakmon’ (1990) JBL 23. 

101 s 3. The third situation is included to cover the position where a shipping document is transferred 
so as to transfer rights of suit after it has become ‘exhausted’ by delivery of the goods to the holder. 

102 Under the Carriage by Air Act 1961, Carriage of Goods by Road Act 1965 and International Transport 
Conventions Act 1983. 

103 Consultation Paper 121, para 5.26. 
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acts of the original shipper.'* However, a similar result would be reached in other 
situations where a stranger to a contract is allowed to enforce it. Thus an assignee 
of a contractual right takes the contract ‘subject to equities’; an undisclosed principal 
who intervenes on a contract made for his benefit does so subject to any defences 
available against the agent.!% 

Although the Act imposes the liabilities created by the contract of carriage on 
the consignee/indorsee, the liabilities of the original shipper are preserved.'™ This 
too is consistent with the position in other analogous situations, and arguably this 
was the position under the 1855 Act.!'” The original shipper is thus left exposed 
to liability under under the contract of carriage but with no right to enforce it.' 
It is not clear, but it would seem that the shipper faced with a claim by the carrier 
would therefore be unable to set up a defence of set-off or a counterclaim based 
on any breach of the contract of carriage by the carrier; nor is it even clear if 
the shipper may rely on clauses such as choice of law or choice of forum clauses 
in such a case. It may therefore be that the carrier will prefer to enforce his rights 
against the shipper, especially where he is in breach of contract. If this is correct 
the new Act will tend to encourage circuity of actions, the carrier suing the shipper 
and the consignee/indorsee bringing separate proceedings against the carrier. The 
preservation of the shipper’s liability under the contract underlines the incongruity 
of depriving him of his rights thereunder. 


Statements in the Bill 


While there was no consultation on this point, the abolition of the rule in Grant 
v Norway was not a contentious issue. The same cannot be said of the rule that 
now replaces it. Many of the problems caused by this case were avoided through 
the application of the Hague-Visby Rules under the Carriage of Goods by Sea Act 
1971. Under Article I.4, a bill of lading is prima facie evidence as against the 
carrier, of the receipt of the goods named therein, while proof to the contrary is 
inadmissible when the bill is transferred to a third party acting in good faith — ie 
the bill is then conclusive. However, gaps still existed, where no goods were shipped 
at all, for example, or where there was a ‘weight and quantity unknown’ clause.!!° 
In light of this unsatisfactory position, the Commissions recommended the abolition 
of the rule in Grant v Norway and, following the rationale of section 3 of the 1855 
Act, it recommended that a bill of lading, representing goods that are received or 
shipped, in the hands of the lawful holder, should be conclusive evidence of such 





104 It is not clear whether the consignee would be liable for such matters under the international transport 
conventions mentioned above, n 99. 

105 Subject to the difficult decision in Cooke v Eshelby (1887) 12 App Cas 271, which suggests that set- 
off is only available against the principal where the principal is estopped from denying the defence, 
having led the third party to believe the agent was contracting on his own behalf. 

106 s 3(3). 

107 s 1 of the 1855 Act did not in terms ‘transfer’ liabilities under the contract to the consignee/indorsee. 
s 2 provided that “Nothing herein contained shall prejudice or affect any right of stoppage in transit, 
or any right to claim freight against the original shipper’ so that, arguably, other liabilities were 
extinguished. 

108 See n 69 above and associated text. An agent who acts for his undisclosed principal may enforce the 
contract, although his right to do so is extinguished if the principal intervenes. 

109 Set-off is not permitted against a claim for freight: see Bank of Boston and Connecticut v European 
Grain & Shipping Ltd [1989] 1 All ER 545 and the cases cited therein. 

110 Debattista, “The Bill of Lading as a Receipt — Missing Oil in Unknown Quantities’ [1986] LMCLQ 97. 
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receipt or shipment as against the carrier. Again the driving force seems to be the 
desire to conform with internationally recognised standards and the laws of other 
jurisdictions.'!! However, this reform applies only to bills, as defined in the Act. 
Again, this limitation is based on the policy of maintaining parity with other 
jurisdictions and international standards. In the Commissions’ view, where the Hague- 
Visby Rules apply to non-negotiable documents, these documents are prima facie 
evidence only against the carrier.'!2 This is because the second sentence of Article 
11.4, which makes the bill conclusive, speaks of the bill being transferred; a straight 
bill, waybill or delivery order being non-transferable can therefore never be 
conclusive evidence; and it was not within the Commissions’ remit to amend the 
Carriage of Goods by Sea Act 1971. However, Dr Clive argues in his partial dissent 
that a straight bill is a bill of lading within the term of the second sentence of Article 
II.4, and recommends that no distinction be drawn between transferable bills and 
bills in favour of a named consignee only. Since the policy behind the legislation 
is that the lawful holder of a bill, who has paid money for the goods it represents 
should be entitled to rely on statements in the bill, no distinction should be made 
between bills made out ‘to X or order’ and bills made out ‘to X’ only. 


Electronic Data Interchange 


In recent years there has been considerable interest in both commercial and academic 
circles in the possibility of ‘paperless trading.’ It is envisaged that traditional paper 
documents, such as bills of lading, which must be transmitted by post, would be 
replaced by computer generated alternatives transmitted instantaneously via electronic 
data interchange (‘EDI’). This move would offer a number of advantages, including 
helping to guard against fraud and speeding the transfer of information, thus avoiding 
delays which may arise when goods covered by a bill arrive at the port of destination 
a considerable time before the bill. However, although there have been some 
experimental attempts to establish computer-based trading systems, none so far has 
been wholly successful and it seems that paperless trading is still some way off. 
Moreover, because of the obvious international dimension, it is likely that if and 
when EDI does achieve widespread acceptance, its use will be governed by inter- 
national standards and conventions.' Nevertheless, although EDI is not yet in use 
and was not considered in the Commissions’ original consultation, the new Act 
empowers the Secretary of State to make regulations applying (and modifying as 
appropriate) the Act’s provisions to ‘cases where a telecommunications system or 
other information technology is used’ for effecting transactions corresponding to 
those effected through the issue and transfer of paper documents.''* The motive for 
this is to enable the legislation to be adapted to accommodate future trading practices 
without the need for further primary legislation. 





111 Similar provision is made in the US Federal Bills of Lading Act 1916 (49 USCA, s 102), s 22. 

112 Carriage of Goods by Sea Act 1971, s 1(6)(b). 

113 As acknowledged by Lord Brabazon of Tara, Minister of State at the Department of Transport, in 
the House of Lords debates (Hansard, 4 February 1992, col 238). 

114 s 1(5), 1(6). ‘Telecommunications system’ has the same meaning as in the Telecommunications Act 
1984; ‘information technology’ ‘includes any computer or other technology by means of which 
information or other matter may be recorded or communicated without being reduced to documentary 
form’ (s 5). This avoids the difficulties of defining ‘computer,’ although it assumes that a computerised 
record — on disk, for instance — is not a document. 


© The Modern Law Review Limited 1993 205 


The Modern Law Review [Vol. 56 
Conclusion 


Despite its brevity, the Carriage of Goods by Sea Act 1992 is a significant piece 
of law reform both for the UK and, in view of the large number of contracts which 
are governed by English law even where neither of the contracting parties is English, 
for international trade in general. It is also significant because of the relative rarity 
of legislation in the field of ‘pure’ commercial law and to that extent its content 
may tell us something about the nature and role of commercial law.''5 For the 
reasons set out at the start of this piece, it is important for the economy of the City 
that the legislation is accepted by the trading community. By that yardstick it must 
be considered a success. There was almost no adverse comment on the provisions 
of the legislation during its passage through Parliament, where it seems to have 
been viewed as ‘pure lawyers’ law’"* and the main contentious issue seems to have 
been the short title of the Act.” Moreover, the legislation received general support 
from all sectors of the commercial community affected by it, and has generally been 
welcomed in the published comments on it.!!8 

Certainly the Act cures many of the old law’s perceived defects, answering Carver’s 
criticisms and solving the problems highlighted by cases such as The Aliakmon, 
The Aramis and The Delfini. Nevertheless, it seems to us that it is not entirely 
successful. First, and most surprising, it does nothing to resolve the problem 
illustrated by The Gosforth which first led to the reference to the Commissions. 
By opting to replace the 1855 Act the Commissions have (deliberately) left unsolved 
the more complex problems of goods in bulk. The plaintiffs in The Gosforth would 
still fail since, their goods being in bulk, they would have no property in them and 
it is not clear when, if ever, the problems of bulk goods and section 16 of the Sale 
of Goods Act will be addressed. Moreover, even in terms of its own limited 
objectives, the Act is not wholly satisfying. By opting to define the Act’s scope 
in terms of particular documents, the Commissions have left certain situations outside 
the legislation, whilst by failing fully to define certain documents, notably ‘bills 
of lading,’ it has left a penumbra of uncertainty. At the same time, by adopting 
a document-based approach to reform, the Commission has created a number of 
what we see as anomalies, whilst in places there are internal inconsistencies in the 
Commissions’ approach, including their attitude to the existence of multiple rights 
of suit and their attitude to the possibility of claims in tort. Lord Goff commented 
in the House of Lords that the new Act ‘will move our law in this area from the 
middle of the 19th century to well into the 21st,’ and the inclusion of provisions 
to deal with EDI demonstrates that that is the intention. However, the inclusion 
of specific provision for one possible future development underlines the weakness 
of a general approach based on specific, existing documents. 


M 

115 Other proposals for commercial law reform, including those in the Law Commission’s 1987 Report 160, 
‘Sale and Supply of Goods,’ the Report of the Review Committee on Banking Law and Practice (1989) 
and Professor Diamond’s ‘Review of Security Interests in Property’ (DTI, 1989) remain unimplemented. 

116 The eight speakers in the House of Lords debates included Lords Goff, Roskill, Donaldson and Byron, 
all commercial practitioners. 

117 Some felt that ‘Carriage of Goods by Sea Act’ might suggest some alteration to the 1971 Act of the 
same name, which incorporates the Hague-Visby Rules into English law. Lord Byron noted (Hansard, 
15 June 1992, col 77) that one Dutch lawyer had approached him in the belief that the legislation 
was intended to enact the Hamburg Rules on the International Carriage of Goods. 

118 See Bundock, ‘International Carriage of Goods: A Long Awaited Reform’ (1992) Business Law 
Review 283. 

119 Hansard, 4 February 1992, p 234. 
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In our view, many of the problems which we see in the legislation arise from 
the failure to link the right to sue with risk of loss. A simple reform would provide 
that wherever a person who had at any time been a party to the contract of carriage 
or had at any time been entitled to delivery of the goods to which a carriage document 
related had suffered loss by reason of a breach of contract by the carrier, that person 
would be entitled to claim damages for that loss from the carrier subject to the terms 
of the contract of carriage and subject to any rights of counterclaim or set-off available 
to the carrier under that contract. This would avoid the problems of the extinction 
-of the shipper’s rights and remove the need for the provision in section 2(4) of the 
Act.’ The shipper’s liabilities under the contract of carriage would be preserved, 
but there would be no need to extinguish his rights under the contract since he would 
only be able to sue where he suffered actual loss by reason of the carrier’s breach | 
of contract. In our view, such an approach would also be consistent with the proposed 
reforms to the general doctrine of privity, where it is proposed that the rights of 
original contracting parties should be preserved. The contract for sea carriage is 
an example par excellence of a contract for the benefit of a third party; it is proposed 
in the Consultation Paper on privity that specific statutory exceptions to the doctrine 
should be preserved. It seems to us, therefore, that anomalies between the general 
and the specific provisions should be avoided unless there is a compelling reason 
for their existence. ; 

On the whole the Act is a cautious response to perceived existing problems rather 
than a radical new departure. The role of commercial law is generally regarded 
as being to facilitate commercial activity, and to that extent an incremental, even 
minimalist, approach to law reform can be justified, especially when, as in this case, 
the legislation is generally welcomed by the community most affected by it: settled 
trading practices should not be disturbed without good reason. However, even the 
Commissions’ reforms are likely to require some alterations to current practices’?! 
and, by creating unnecessary anomalies, may even ‘set traps for people who trade 
in a normal and natural way,’ requiring them ‘to seek advice from specialist lawyers 
before engaging in straightforward commercial transactions.’ Only time will tell 
if the new Act will carry English law into the twenty-first century or if the anomalies 
we see in its provisions will prove to be significant problems. 





120 A similar approach is favoured by Dr Clive in his note of dissent at para 17. 

121 As noted by Davenport, ‘Reforms to Bill of Lading Law — Some Implications for Banks’ (1992) 
Butterworths Journal of International Banking and Financial Law 305, at p 307. 

122 per Dr Clive in his note of partial dissent at para 8. 
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CASES 


Recklessness After Reid 
L.H. Leigh* 


Introduction 


The decision of the House of Lords in Reid, though directed towards the fault state 
required for the offence, now supplanted, of causing death by reckless driving will, 
as a result of wide dicta in it, require both the courts and the law reformers to reassess 
the meaning of recklessness elsewhere in the criminal law.' Attention will now 
have to shift from the issue whether recklessness can or should be expressed in 
terms of failing to advert to the difficult question of which offences should be capable 
of commission by blameworthy inadvertence. That is, however, only one of the 
issues which arise for consideration or reconsideration. 

Like Lawrence,’ Reid on the facts was a simple case. The accused, in heavy 
urban traffic, sought to pass another car on that car’s nearside in a location where 
the nearside lane narrowed because of the presence of a taxi hut. As the’ accused 
accelerated, the nearside of his car struck the hut and was projected astride the traffic. 
This impact caused fatal injuries to the accused’s passenger. The trial judge directed 
the jury in terms of Lord Diplock’s suggested direction in Lawrence. That direction 
was challenged on two grounds; first, that it was ambiguous concerning whether 
‘such risk’ and ‘some risk’ referred to different degrees of risk, or different risks 
and, second, whether recklessness ought to be restricted in meaning in all cases 
to require that the accused actually perceived the relevant risk when he acted or 
omitted to act. 

The points of law certified for the House of Lords were narrow; first, whether 
in a case of reckless driving the jury should be directed in terms of the ipsissima 
verba of Lord Diplock’s suggested direction in Lawrence, as the Court of Appeal 
had stated in Madigan? and, if the answer to that question were ‘no,’ in what terms 
the jury should be instructed. Their Lordships concurred in returning a negative 
answer to the first question and declined to answer the second. 


Advertent and Inadvertent Recklessness 


The first question essentially raised two distinct points; first, whether recklessness 
should be confined to cases where the actor actually perceived risk and, second, 
if not, whether Lord Diplock’s formula could be taken as more than indicative; 
that is, a starting point for a direction rather than an invariable formula for all cases. 


*Professor of Criminal Law, London School of Economics. 

I should like to thank my colleague Dr Lucia Zedner, and Mr R.R. Stuart of Hertford College, Oxford, 
for their helpful comments on an earlier draft of this paper. They are not responsible for the conclusions 
expressed in it. 
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2 [1982] AC 510. 
3 (1982) 75 Cr App R 145. 
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Their Lordships unanimously reject the contention that recklessness should always 
require perception of risk. In so doing, they hold, consistently with Caldwell* and 
Lawrence, that recklessness in its ordinary meaning connotes both advertent and 
inadvertent states of mind, and that in the criminal law generally, ‘recklessness’ 
has never attained the status of a word of art which would require its meaning to 
be narrowed to that of advertent risk-taking only. Furthermore, their Lordships 
reiterate Lord Diplock’s statement that whether a person adverts or not, his state 
of mind 1s subjective to himself. This was and is an attack on the subjective-objective 
dichotomy, the utility of which was indeed questioned by Lord Diplock in Caldwell 
and Lawrence. The question naturally arises whether it has utility. Lord Browne- 
Wilkinson concludes that it has, and this aspect of the judgment is considered below. 

Their Lordships’ reasons for refusing to restrict recklessness to advertent risk- 
taking in relation to reckless driving causing death are essentially policy-based, linked 
to questions of proof, and raise potentially difficult questions in relation to other 
crimes. First, the history of motoring offences bulked large. It seems unnecessary 
to rehearse this in detail, save to point out that the reckless driving offences were 
not directed to the kind of inattention or misjudgment to which the ordinary motorist 
is occasionally subject and which do not involve moral turpitude. The actus reus 
of the reckless driving cases involves the creation of a real risk of causing physical 
injury to other road users or severe property damage.* Plainly, such very bad 
driving needs to be deterred and the penalties attached to driving without due care 
and attention would not have been sufficient so to do. The new offence of causing 
death by dangerous driving carries a five-year maximum which seems adequate.° 
Such egregious conduct which could arise, both in respect of motoring and in respect 
of ships and aircraft, may still attract manslaughter charges based on recklessness. 
Then, second, how could a jury be sure, from the badness of the driving, that the 
accused appreciated the risk as distinct from failing to perceive it or of indifference 
without awareness of risk?’ Lord Keith of Kinkel states that if there is no more 
to go on than the manner of driving (which will often be the case), the natural 
inference will be either that the driver took a perceived risk or that he failed to 
perceive risk, but it would be impossible for a juror to determine beyond a reasonable 
doubt which state of mind applied. Lord Goff points out that disregard of a 
recognised risk and failing to address one’s mind to the possibility of risk are states 
of mind which shade into each other ‘and in many cases are very difficult, if not 
impossible, to segregate and so identify in any particular case.’? Third, their 
Lordships conclude that there is no apparent reason to distinguish in terms of moral 
desert between one who, engaged in a dangerous activity, takes a known risk and 
one who fails to perceive risk. In some circumstances the former may be less 
blameworthy than the latter. '° 

From these considerations their Lordships deduce that a person may be guilty 
of reckless driving causing death where there is a serious risk of grave harm and 
where the accused either was aware of such risk and disregarded it or where, the 
risk being obvious, he failed to consider it. This is Lawrence orthodoxy. 

Other statements in the judgments, some part of the ratio, some dicta, give it 


[1982] AC 341. 

Reid, at p 802G—H per Lord Ackner, and see per Lord Goff, at pp 812—813. 
Road Traffic Offenders Act 1988, s 34(4) and Sched 2. 

On this, see per Lord Goff, at p 810. 

ibid pp 7196—7971. 

[1992] 1 WLR, at p 809. 

ibid at p 811. 
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even greater potential importance. First, there is the question in what cases advertence 
to risk will be the sole ground for attributing liability for recklessness? There appears 
to be no agreed doctrinal starting point. In Seymour,'! Lord Roskill intimated that 
recklessness should include inadvertence unless a contrary indication appeared. This 
was doubted in Parmenter. In Reid, their Lordships merely state that the 
constituent elements of recklessness need not be the same in all statutes. This 
inevitably raises the question: what criteria of statutory interpretation may be brought 
to bear to determine in which cases recklessness will bear a restricted and in which 
a wide meaning? Some instances will be clear. The word ‘malicious’ under the 
Offences Against the Person Act 1861 requires advertence.'3 ‘Dishonesty’ in the 
Theft Acts is incompatible with inadvertence. Other cases are more doubtful. 

Statutory history was invoked in Reid in order to show that the conduct was of 
considerable gravity, so justifying on grounds of deterrence and morality a wide 
ambit of liability based on inadvertence. Thus, the offence of driving without due 
care and attention, a strict liability offence under section 3 of the Road Traffic Act 
1972, was customarily used for the great run of motoring cases, whilst reckless 
driving was, their Lordships conclude, intended for much more serious cases where 
the risks should have been appreciated and where liability could properly be imposed 
for failure to do so. This is not, however, simply strict liability, for certain instances 
of lack of blameworthiness could serve as a defence." 

Only some statutory histories will show that recklessness was intended to mean 
an advertent state of mind or, indeed, that some particular meaning was historically 
compelled. Rape is apparently one such. In criminal damage, paradoxically, the 
relevant Law Commission report assumed that ‘recklessness’ always bore a subjective 
meaning.” Very often, however, the statute and its predecessors will either use the 
term without elaboration or use a synonym, or partial synonym, the meaning of 
which historically may not be firmly settled.'* Caldwell and now Reid permit the 
narrower meaning of recklessness in relation to ‘malicious’ under the Offences 
Against the Person Act 1861, but they do not specify that all possible synonyms 
in all contexts necessarily imply that recklessness must be advertent.!” 

Three issues of policy as determinants both of offence formulation and of statutory 
construction are mentioned in the judgments: the propriety of treating alike conduct 
which stands on the same moral plane, problems of proof and problems of deterrence. 
About the first I propose to say little. Even if there be a difference in culpability 
between a person who consciously takes a risk and one who should advert to an 
obvious situation of grave risk but fails to do so, it does not seem to me to be 
sufficiently great in all possible contexts to require that the former be punished but 
never the latter. This is a question of values which is not susceptible of proof and 
others will of course wish to recognise a difference. 

Beyond issues of statutory construction, however, lie questions of offence formula- 
tion. In some circumstances, while it may be desired to restrict liability for serious 





11 [1983] 2 All ER 1058, at p 164; [1983] 2 AC 493, at p 507. 

12 [1991] 3 WLR 914. 

13 Savage and Parmenter [1991] 3 WLR 914. 

14 ibid at p 802 per Lord Ackner; see also Lord Browne-Wilkinson’s remarks, at p 818, on the subjective- 
objective distinction. 

15 Law Commission, Offences of Damage to Property (1970). 

16 J. McEwan and St John Robilliard, ‘Recklessness: the House of Lords and the Criminal Law’ [1981] 
I LS 267; and see G.L. Williams, ‘Intention and Recklessness Again’ [1982] 2 LS 189 and reply 
by McEwan and Robilliard at [1982] 2 LS 198. 

17 Savage and Parmenter [1991] 3 WLR 914. 
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offences to cases in which the actor adverted either to circumstances or consequences, 
it may also be desired to punish less grave instances of such conduct where the 
offender acted inadvertently. Here, it may be thought that the dictates of morality 
and doubtless expediency weigh against the creation of a very serious offence, but 
in favour of a lesser, but often still serious, offence. Examples may readily be found. 
The offence of obtaining property by deception under the Theft Act 1968 requires 
dishonesty and so cannot be committed negligently. Under section 47(1)(b) of the 
Financial Services Act 1986, it is an offence to make recklessly (dishonestly or 
otherwise) a statement, promise or forecast which is misleading, false or deceptive. 
The maximum penalty on indictment is seven years. This formulation permits, I 
submit, conviction where the person should have been aware of an obvious and 
serious risk that such an effusion may be wrong and that the investing public may 
lose money as a result. Another example, of a common:form deception provision, 
makes it an offence either for a person to furnish information which he knows to 
be false or misleading, or recklessly to do so.'® In context, this is, I submit, 
consistent with inadvertence. Criminal liability for issuing a false prospectus applies 
unless the person concerned proves that he had reasonable ground to believe and 
did believe that the statement was true.!? These offences are expressed in the way 
they are in order to facilitate proof and thus enforcement. The applicable penalties 
reflect that they do not represent criminality as grave as that ascribed to obtaining 
by deception. 

Problems of proof could be troublesome in contexts other than driving offences. 
This is certainly true of some of the commercial legislation noted above. Criminal 
, damage affords further apt illustrations. A man who, in:an apparent state of anger, 
damages a malfunctioning public telephone may intend to damage the telephone. 
Or, he may simply be aware that his actions will damage the telephone. Or, it may 
be that he should have been, but because of his anger was not, aware that his actions 
would damage the telephone. It may be impossible for a jury to determine beyond 
a reasonable doubt which of the three possibilities represents the truth. If criminal 
damage were defined in advertent terms only, it might'be impossible for a jury to 
convict the accused. 

A person who thinks that advertent action only should be punished could argue 
that in practice no harm would be done because a jury would only convict if the 
accused failed to give evidence or failed to point to evidence in such a case as that 
put above to negate a state of advertence. This is, no doubt, what happens in cases 
of inferring intention. It becomes a questionable technique in terms of the accepted 
onus of proof in cases where a judge gives a wide Walker and Hayles” direction 
on intention. Where, however, the court deals with recklessness and the jury is invited 
to infer an advertent state from evidence in which it seems likely, or possible, that 
the accused adverted to the risk, the problem of burden of proof becomes more 
acute.2! In theory, applying Woolmington, the accused should not be obliged to 
lead evidence where the Crown has not adduced evidence upon which a jury could 
find that the relevant mental state, beyond all reasonable doubt, existed. His 
subsequent explanation may in any event afford no more than a nebulous and perhaps 
self-serving impression of what he then thought. The advertent meaning of reckless- 
ness is in any event not wide enough to comprehend cases where a person did not 


18 SI 1992, The Common Agricultural Policy (Protection of Community Arrangements) Regulations 1992. 
19 Companies Act 1985, s 70. 

20 (1989) 90 Cr App R 226. 

21 See further G.H. Gordon, ‘Subjective and Objective Mens Rea’ (1974—75) 17 CLQ 355. 
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assess the risk because he was too angry or too tired to do so, even were he later 
to be able to recall precisely what passed through his mind at the time. The jury 
is likely to conclude that because the accused should have adverted, he therefore 
did so. It is simply tacitly assumed that such a person should be punished. The 
concealed question which is avoided is whether criminal punishment is appropriate, 
in the given context, for the inadvertent offender. 

The third policy consideration is deterrence. It is assumed that to convict persons 
for recklessness offences on the basis of blameworthy inadvertence will serve as 
a demonstration that, in the conduct of certain activities at least, gross departures 
from accepted norms of conduct are severely reprobated. There seems no reason 
why the law should not be a teacher of virtue both by positive and by negative 
commands.” 

These criteria are relevant to the question whether certain inadvertent conduct 
Should be punished and what limiting conditions should govern its eligibility for 
punishment. We should not conclude, however, that in every case in which the 
specification of advertence would entail difficulties of proof or in which prevailing 
moral standards would not exclude punishment for inadvertence, or in which liability 
for inadvertence might seem expedient, offences should be drafted or interpreted 
as requiring no more than blameworthy inadvertence. It does not follow that punish- 
ment for inadvertence to risk, even to grave risk, or inadvertence to circumstances, 
should necessarily be imposed. After all, if these were more than merely indicative 
criteria, a very wide criminal liability for inadvertence would result. 

There are other techniques for arriving at an approximation to the truth in certain 
cases, such as rebuttable presumptions of fact. These should, no doubt, be used 
sparingly; that they have been used and with some success is undoubted.” They 
may ultimately appear more consistent with the dictates of justice than would be 
an unregulated spread of liability for inadvertent recklessness. 

This suggests that advertent recklessness is too narrow a mental state to comprehend 
all those cases which, for reasons of social education, their Lordships apparently 
wish to punish as crimes and, sometimes, as serious crimes. From this, two conclu- 
sions follow: first, that in codifying an additional fault term, such as was first proposed 
by the Law Commission, is needed.” Second, attention must be given to deter- 
mining which offences should be so treated. Child neglect seems an obvious 
example.” Such an examination should certainly be done in the context of an 
attempt at codification, but could well accompany the specification of new or revised 
statutory offences. We shall, otherwise, be left rudderless in a sea of policy. 


The Lacuna 


Dicta in Reid also raise the problem of the lacuna. This is thought to arise from 
Lord Diplock’s speech in Caldwell, in which recklessness was specified as referring 


22 H.L.A. Hart, ‘Negligence, Mens Rea and Criminal Responsibility’ in Punishment and Responsibility 
(Oxford: Clarendon Press, 1968) Ch VI; J. Gorecki, A Theory of Criminal Justice (New York: Columbia 
University Press, 1979) Ch 1. Such a view is, of course, at odds with the desert theory embodied 
in the Criminal Justice Act 1991: see A. Ashworth, Sentencing and Criminal Justice (London: 
Weidenfeld and Nicolson, 1992) pp 69—71. 

23 eg Theft Act 1968, s 27 (handling) and, for the history, see Prevention of Crime Act 1879, s 19, 
which overruled Oddy (1851) 2 Den 264 and Ballard (1916) 12 Cr App R 1. 

24 The Law Commission, Codification of the Criminal Law (HC 270, 1985) cl 22(a). 

25 Children and Young Persons Act 1933, s 1(1) and see L.H. Leigh and J. Temkin, ‘Recklessness 
Revisited’ (1982) 45 MLR 198. 
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either to awareness of risk or to failure to consider risk. From this it was assumed 
that, where an accused adverts to risk but dismisses it entirely, even as the result 
of negligent or bizarrely inappropriate reasoning, he cannot be reckless. From this 
proposition, together with the further proposition that there is no concept of gross 
negligence separate from recklessness, it was assumed that a person who considered 
but dismissed a risk could not be convicted of manslaughter if death resulted.” 
Nor could he be convicted of criminal damage if damage ensued from his conduct. 
In Shimmen, the court sought to avoid this uncomfortable conclusion by holding 
that the accused meant that he had minimised an unjustifiable risk, not eliminated 
the possibility of it.” 

So understood, the lacuna argument was, in terms of punishment and therefore 
of any reason for sentencing inadvertent offenders, illogical. It is not logical to punish 
a person for failing to advert to risk, but not to punish one whose technique of risk- 
avoidance is wholly and obviously inappropriate. It is not clear that courts ever 
fully accepted that there was a lacuna.” Reid suggests that it may not have existed, 
at least in the terms claimed for it. Lords Goff, Ackner and Browne-Wilkinson appear 
to conclude that, whereas a person who perceives a situation of danger and who 
seeks to avoid it by taking a justifiable risk does not act recklessly, a person who 
sought to avoid the risk by reliance on grossly inappropriate means would be 
reckless.” 

If this is so, the lacuna dissolves into an acceptable proposition that a person who 
considers a risk and concludes either that it can be eliminated or minimised by a 
grossly inappropriate process of reasoning (obviously having regard to the possibilities 
for rational reaction which the situation presents) does not act recklessly. From this, 
it would follow that the only case apparently catered for by gross negligence has 
been subsumed into recklessness and that there is, in truth, no longer any place 
for the vague formula used in Bateman.” 


Conditional Subjectivism? 


Another problem which the decision raises is that of the accused’s capacity. In Elliott 
v C, the court (Glidewell J and Goff LJ) concluded, in my submission per incuriam, 
that the capacity of the particular accused to appreciate risk was not relevant; the 
question was as to the capacity of the ordinary person.*! The court relied on 
Lawrence and Miller? as authority, despite passages apparently to the contrary, 
for the proposition that in Caldwell Lord Diplock meant to hold that the accused’s 
capacities were not relevant. This is to overlook two crucial points. First, Sheppard 
is the true fons et origo of Lord Diplock’s formulation of recklessness and his 
Lordship there indicated that subnormality might afford a basis for rejecting an 
inference of recklessness in cases of child neglect. Second, Lawrence, as their 


26 Goodfellow (1986) 83 Cr App R 23. 

27 Chief Constable of Avon and Somerset Constabulary v Shimmen (1986) 84 Cr App R 7. 

28 In Seymour [1983] 2 AC 493, Lord Roskill, while not adverting to the point, did not disapprove of 
the dictum in Andrews [1937] AC 576, at p 583, which is an example of just such a risk. Puisne 
Judges appear still to have used the concept; Adamako [1991] 2 Med LR 277. 

29 Atp 812 of the judgment, Lord Goff uses the phrase ‘bona fide.’ I take it that this refers to a mistake 
which is reasonable and not merely honest, since otherwise it makes no sense in context. ma a 
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Lordships point out in Reid, is an uncomplicated case in which issues as to capacity 
simply did not arise. Miller does not, I submit, decide that subnormality, however 
severe, never negates inadvertent recklessness. It is true that Lord Diplock in that 
case contrasts intention with recklessness, concluding that in the latter case the risk 
must be one which would be obvious to anyone who had given his mind to it. There 
is no reason to suppose that this was meant to exclude questions of capacity; it is 
simply a general statement in a case in which capacity was not in issue. 

Reid is relevant to the matter because of the way in which it approaches the problem 
of objective as against subjective mental states and its relation to defences. Their 
Lordships reiterate Lord Diplock’s assertion in Caldwell that, whether an accused 
adverts or does not advert, his mental state is subjective in that it is his mental state. 
This then is related to excuses. Lord Ackner posulates that in some cases, for example 
of criminal damage, the accused might lack mens rea because of incapacity due 
to age or mental deficiency. This was not a gloss which his Lordship was disposed 
to accept in cases of reckless driving where he saw the element of recklessness as 
tied more closely to the conduct and more loosely to the state of mind than in the 
context of offences under the Criminal Damage Act 1971.95 This may perhaps 
depend on the assumption that driving a motor vehicle is a part of the everyday 
routine of life which is unlikely to be engaged in by mentally subnormal individuals. 
The same could not be said of persons suffering from senile dementia. It is at any 
rate a proposition which is more appealing as one of fact than of law. Lord Goff 
also addresses the issue of mental capacity, concluding that in some driving cases 
an accused may not be liable for reckless driving causing death where, while driving, 
he is afflicted by illness or shock which impairs his capacity to address his mind 
to the possibility of risk. Lord Browne-Wilkinson concluded that Lawrence laid 
down a subjective mens rea for the offence and essentially agrees with Lords Ackner 
and Goff: the accused’s state of mind is in issue. The state of mind of the reasonable 
man is not necessarily enough to ascribe guilt because regard must be had to such 
matters as sudden disability or emergency which render it inappropriate to characterise 
the accused’s state of mind as that of recklessness.3” It would seem unreasonable 
to single out certain excuses as acceptable because they do not involve blame- 
worthiness, but to exclude a want of capacity to appreciate risk attributable to 
subnormality which is, after all, not blameworthy. From this, it should follow that 
in all offences certain instances of incapacity or impaired capacity must be relevant 
to the question whether the accused was reckless, and the scope for such an analysis 
will differ from case to case and crime to crime.3* It does not entail acceptance of 
the proposition that the courts ought to consider the hypothetical question of what 
the particular person would have appreciated had he directed his mind to the 
matter.*? ; 





34 per Lord Diplock at [1983] 2 AC, at p 177B—C. 

35 Reid [1992] 1 WLR, at p 805. 

36 ibid at p 813. 
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38 In practice, only severe subnormality would prevent a sufficient minimal awareness so that the problem 
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39 See per Lord Goff in Elliott v C [1983] 2 All ER 1005, at p 1012. 
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A Problem in Rape? 


It may be suggested, admittedly very speculatively, that dicta by Lord Goff and 
perhaps Lord Browne-Wilkinson in Reid may have implications for mens rea in 
rape. Satnam and Kewal® rejects Pigg,*' following Lord Hailsham’s formula in 
Morgan* specifying recklessness is proved if the accused did not believe that the 
victim was consenting and could not care less whether she was consenting or not. 
Lord Hailsham speaks of the accused having an intention equivalent to an intention 
to commit the act, namely, that of having intercourse willy-nilly, recklessly and 
not caring whether the woman consents or not.* This is an ambiguous formula 
which can be understood in three different ways. The first is to treat it as requiring 
that an accused be convicted if he knows that there is a possibility that the woman 
does not consent. The Heilbron Committee concluded that this phrase meant that 
the accused would not be liable if he believed that the woman was consenting. On 
that basis it recommended, with a view to declaring the correctness of Morgan, 
that the word ‘recklessness’ be used in relation to consent.“ This assumes that the 
phrase ‘willy-nilly, recklessly and not caring’ is used pleonastically by a judge not 
noted for economy of expression. A second possibility, canvassed by Smith and 
Hogan, is that not caring is an element to be proven in addition to advertence.* 
This, as the learned authors note, would be to burden ‘recklessly’ unjustifiably with 
an additional ingredient. 

Reid raises a third possible construction of the accepted formula; namely, that 
the accused’s state of mind is such that he does not care whether any such risk exists 
or not.“ Lord Goff denies that awareness of risk need be involved in such a 
situation where the defendant acts regardless of consequences. Such a possible state 
of mind is canvassed in a New Zealand report: that of a man who may have a general 
belief that in sexual matters a woman’s wishes are immaterial so that he does not 
bother either to enquire or think about them.” 

Such a further possible variation on the recklessness formula would entail that, 
whereas an accused would not be guilty of rape where he believes in consent, or 
where for reasons such as anger or excitement he fails to perceive an obvious risk 
of non-consent, he would be liable where his state of moral indifference towards 
the Victim was such that he did not care whether there was a risk of non-consent. 
It would, however, be artificial to distinguish these latter two cases for the purposes 
of liability. Whether it is justifiable to hold a person liable who fails to perceive 
but who is not morally indifferent ought surely to depend on whether the want of 
perception is culpable. Of course, Lord Goff may have had none of this in mind 
at all. He may have been concerned simply to isolate a further refinement of 
inadvertent recklessness without intending that this should be applied specifically 
to rape or any crime in a way which would enable that crime to be committed without 
advertence to the risk of non-consent. 
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Practical Indifference? 


It may be asked further, and again very speculatively, whether such dicta are intended 
to encapsulate Duff’s theory concerning practical indifference which specifies that 
awareness is a matter of the manifest pattern of actions and reactions. Indifference 
is a matter of practical attitude. A person may, on this reasoning, be subjectively 
liable for failing to avoid an unperceived risk because his attitude is one of practical 
indifference to his victim. To the argument that such practical indifference is manifest 
in relation to every failure to perceive risk, Duff replies that gross indifference 
involves specific carelessness as to a specific risk while negligence involves a more 
general carelessness or inattention.“ Lord Goff’s discussion may be intended to 
reflect Duff's theory, though I should doubt that. If so, it may be misleading since 
Duff, rightly, does not differentiate different cases of what he calls practical 
indifference, whereas Lord Goff may mean to do so. Duff’s theory is in any event 
difficult to accept. Negligence, at least in tort, and also in crime, is not as a rule 
negligence in the abstract without regard to any particular risk any more than, outside 
the special rule relating to drink in Majewski,” recklessness is in the abstract. Both 
negligence and recklessness are determined in respect of a risk of particular 
harm.” Furthermore, there can, on their Lordships’ judgments, be liability for a 
failure to perceive particular dangers in modes of risk avoidance which hardly 
suggests practical indifference. Unless we are to have a separate category of gross 
negligence which is somehow not civil negligence and not inadvertent recklessness, 
we must accommodate this problem. It would perhaps be best, adapting H.L.A. 
Hart's discussion of criminal negligence, to treat inadvertent recklessness as a product 
of the obvious nature of the risk and the ease with which proper precautions may 
be taken to avoid it.*! 

Cases of moral indifference will be few, and directions which analyse recklessness 
or which use the phrase ‘willy-nilly,’ if that is the same thing and not an additional 
ingredient, may well perplex juries. It seems not unlikely that ‘willy-nilly’ will be 
treated as yet another locution whose meaning is too obvious to require definition. 


Risk and Jury Directions 


Two further aspects of Reid are of interest. Lord Diplock’s formulation of the nature 
of the requisite risk was, it was argued, ambiguous, but it is clear that it is now 
to be read as specifying that an accused is reckless if he either fails to advert to 
the possibility of there being a risk of causing physical injury or substantial damage 
to property, or recognises that there is some risk of this character and unjustifiably 
runs that risk. The risk, in other words, is the same throughout. Liability depends 
upon the risk being obvious and serious; that affords a lowest common denominator 





48 Duff, op cit pp 158ff. 
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of liability, but it does not itself suffice for guilt.* 

Reid rejects stereotyped directions to juries, a practice frowned upon earlier in 
Hancock and Shankland.® Lord Diplock’s formula is a guide which may well 
require modification in individual cases, ‘for example where the driver acted under 
some understandable and excusable mistake or where his capacity to appreciate risks 
was adversely affected by some condition not involving fault on his part ... or 
where the driver acted as he did in a sudden dilemma created by the actions of 
others.’ This seems a suitable compromise between the rigid use of judicial 
formularies which sometimes might well fail to relate the law to the facts and, on 
the other hand, great diversity in directions given upon difficult points with the 
consequent possibility of appeals.*> 


Conclusions 


Reid is unquestionably an important case, not so much in settling difficult points 
of doctrine as in indicating novel points of departure. Until the law is codified, we 
must simply accept that recklessness is a very wide fault state which spans advertence 
and inadvertence, at least in certain contexts. The nature of the risk has been clarified 
so that it must, in motoring cases, be an obvious and serious risk of physical injury 
or substantial damage to property in criminal damage before liability can arise. In 
other respects, it opens up a debate thought to be concluded. A form of conditional 
subjectivism now appears to be open. In my submission, dicta in their Lordships’ 
judgments make it more probable than not that the capacities of the offender are 
to be taken into account in recklessness cases. Only in an extreme case is it likely 
that reference to the offender’s capacities may negate liability. In driving cases, 
but perhaps not in them alone, the reaction of the driver to a sudden dilemma caused 
by others may negate guilt.® The lacuna appears never to have existed and it is 
difficult to see how gross negligence as a separate concept can survive this decision. 

In other respects, Reid is less helpful. In those instances in which doctrine is not 
settled, it is no clearer than before which cases will attract liability for inadvertence 
and which will not. It may be surmised that inadvertence will serve as the fault 
state for those instances which admitted liability for gross negligence, in particular 
manslaughter where firearms or drugs as well as motor vehicles were involved. 
In my submission, a problem could now arise concerning the mental element in rape. 

These doctrinal issues apart, Reid is of crucial importance to law reform. Simply 
because their Lordships’ decision is so frankly grounded upon policy issues, both 
in respect of whether inadvertent conduct should be punished and in respect of 
problems of proof where facts are ambiguous, it will be difficult for the Law 
Commission to propound a Code or even major reforming legislation where issues 
of liability for inadvertence might arise, which does not contain either in the general 
part, or in the definition of particular offences, a mental state defined in terms of 
inadvertence. The former would represent a return to clause 22 of the original Law 
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Commission Draft Code.*’ Such a formulation would entail, as a consequence, a 
minute examination of proposed offences to determine what the fault state should 
be. The latter is illustrated by the drafting formula employed in respect of dangerous 
driving under section 1 of the Road Traffic Act 1988. In particular, it can no longer 
be assumed that offences of homicide, as a matter of policy, must be offences of 
advertence only. 

If this challenge is not met, any proposed measure could encounter difficulties 
in Parliament. The challenge for the reformers is not to exclude inadvertence as 
a fault state in the criminal law, but to domesticate it. That is likely to be a task 
of some magnitude. 


Local Connection and Disconnection: R v Newham 
London Borough Council, ex parte Tower Hamlets 
London Borough Council 


David S. Cowan* 


Under the Housing Act 1985, Part III, a local authority is permitted to refer its 
obligation to provide permanent accommodation for an applicant to another local 
authority.! The referral procedure has caused some undignified disputes between 
local authorities? and the recent case of R v Newham London Borough Council, ex 
parte Tower Hamlets London Borough Council? proved no different. Therefore, 
in Newham, the Court of Appeal made some important comments upon the nature 
of a local authority’s obligations when considering a second application under the 
Act and upon the structure of the Act itself. The Court also renewed its earlier 
criticism of the referral procedure.* 


The Background 


Rashid Ullah returned to this country from his native Bangladesh, where he owned 
a property made out of corrugated iron and with no facilities, with his wife and 
three children. He stayed with a member of his family in Tower Hamlets but had 
to leave because of overcrowding. Tower Hamlets turned down his application for 
permanent accommodation because it found that, although he was homeless and 
had a priority need,’ he had become homeless intentionally. Under the Housing 
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57 The Law Commission (Law Comm No 143), Codification of the Criminal Law, Draft Code, cl 22(a); 
in Law Comm No 177, A Criminal Code for England and Wales, HC 1989, No 299, vols 1 and 2, 
this was essentially dropped because the Law Commission could see no need for it in the offences 
as specified by them in Part II. This will have to be reconsidered. 


*Lecturer in Law, University of Southampton. 
Dedicated to A.C. 


1 Housing Act 1985, ss 67—68. 

2 For example, R v Slough BC, ex p Ealing LBC [1981] 1 QB 801; and R v Tower Hamlets LBC, ex p 
Camden LBC (1989) 21 HLR 197. 

[1992] 2 All ER 767. 

R v Slough BC, ex p Ealing LBC [1981] 1 QB 801. 

The findings of homelessness and priority need were uncontroversial, as the facts clearly fit within 
the relevant sections of the Act (s 58 — homelessness, s 59 — priority need). 
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Act 1985, s 60(1), a person becomes homeless intentionally if there is a deliberate 
act or omission which causes the loss of accommodation and ‘which it would have 
been reasonable for him to continue to occupy.’ In determining ‘reasonableness,’ 
by virtue of s 60(4), a local authority is enabled to take into account its own ‘general 
circumstances prevailing in relation to housing.’ The most important reasons for 
Tower Hamlets’ finding of intentionality were that the Bangladesh accommodation 
was ‘settled and conformed with the accepted standards there,’ Mr Ullah had no 
reasonable expectation of employment and there was a chronic shortage of housing 
available in Tower Hamlets. 

Presumably under advice, Mr Ullah then made a further application to Newham 
{multiple applications are not illegal under the Act), who found that Mr Ullah was 
homeless with a priority need but not intentionally. They based this conclusion on 
a comparison between Mr Ullah’s accommodation in Bangladesh and housing condi- 
tions in Newham.° For example, “The facilities [in Bangladesh] are substandard 
and there can be few families living in Newham without access to mains water.’ 

The finding of unintentional homelessness with a priority need is the condition 
precedent for the operation of the referral procedure. Then, if there is a local 
connection’ with another local authority and none with the authority to whom the 
application was made, the latter may refer to the former. Newham attempted to 
refer Mr Ullah to Tower Hamlets who refused to accept the referral and sought 
judicial review of Newham’s decision.’ 

The Divisional Court gave judgment for Tower Hamlets on the narrow ground 
that, having considered housing conditions in Newham, Newham should also have 
considered housing conditions in the area to which Mr Ullah was being referred.° 
The Court of Appeal upheld that judgment on two broader grounds. 

First, although Newham’s decision as to unintentionality was not under appeal, 
the Court found that it was sufficiently flawed so as not to be able to justify a referral 
to Tower Hamlets. Lord Donaldson MR said that Newham had not considered four 
relevant factors: general circumstances prevailing in relation to housing in Tower 
Hamlets, where Mr Ullah intended to live; whether the Bangladesh accommodation 
conformed to accepted local standards there; Mr Ullah’s employment prospects; 
and, finally, Tower Hamlets’ reasons for their holding of intentional homeless- 
ness.'° Second, ‘good administration and comity between local authorities’'’ made 
it necessary for Newham to take account of the housing conditions in both areas 
in order to consider whether ‘the public interest’ required Newham to perform the 
duty of providing permanent accommodation. They had not done this.” 


This was presumably based upon s 60(4) of the Act. 

‘Local connection’ is defined by s 61 of the Act: if the applicant is or was normally resident in the 

other area; or was employed there; or has family associations there; or there are special circumstances. 

The first and the third considerations applied to Mr Ullah. 

8 InRv Tower Hamlets LBC, ex p Camden LBC (1989) 21 HLR 197, Tower Hamlets had been criticised 
by Henry J for ignoring a referral which they believed was challengeable. 

9 (1991) 22 HLR 298, 309. Watkins LJ was minded to give judgment on broader grounds but felt that 
this was unnecessary, ibid pp 310—311. 

10 Balcombe LJ argued that s 60(4) was irrelevant to Newham ‘if the applicant never intended, when 
he left his original accommodation, to go to that particular district’ [1992] 2 All ER 767, 781c. Taylor 
LJ felt that a ‘straight comparison of the quality of housing’ between Bangladesh and Newham was 
not within the contemplation of s 60(4), ibid p 785a. 

11 A phrase used by Lord Donaldson MR, but which derives from the judgment of Henry J in R v Tower 
Hamlets LBC, ex p Camden LBC (1989) 21 HLR 197. 

12 Balcombe LJ argued that if the referral were upheld on this basis, “This would indeed be a case of 

a power being exercised without responsibility’ [1992] 2 All ER 767, 783d. 
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Criticisms of Newham’s Actions by the Court of Appeal 


Lord Donaldson MR’s remarks on Newham’s decision as to unintentionality should 
be interpreted as criticisms of Newham’s actions. The first two criticisms — that 
Newham had not taken into account housing conditions in Tower Hamlets, where 
Mr Ullah intended to live, and whether the Bangladeshi accommodation conformed 
to accepted standards there — refer to Newham’s use of s 60(4) of the Act. This 
subsection gives local authorities the power to consider their general housing 
conditions in determining the reasonableness of the applicant’s actions in leaving 
accommodation. It was clear that Mr Ullah had no intention of living in Newham 
and also that Newham had no intention of letting him do so. So, for Newham to 
consider their own housing conditions led to an ‘absurd situation’? developing. 
Each of their Lordships said that the subsection provided a permissive power which 
was irrelevant in this case. Taylor LJ also argued that the subsection did not ‘require 
or even permit a simple comparison to be made, quality for quality, between the 
accommodation the applicant has abandoned and that to which he aspires.’ 

This, however, appears somewhat harsh. The application for housing was made 
to Newham by Mr Ullah. The fact that there was no intention for him to be housed 
in Newham is neither here nor there at this stage. Newham must apply their inter- 
pretive standards to the application at first instance. On the Court of Appeal’s 
formulation, it is only when they have decided to make a referral that Tower Hamlets’ 
standards become relevant. But, judging the reasonableness of leaving accommodation 
is objective'5; and, therefore, Newham should have been entitled to consider their 
usual standards. 

The third criticism of Newham — that they did not take into account Mr Ullah’s 
employment prospects — refers to the fact that they did not take into account relevant 
information and this led them to a different conclusion on the question of intention. 
Bearing in mind that the definition of intentionality gives local authorities a wide 
interpretive discretion, this might again appear somewhat harsh. One of the funda- 
mental bases of the Act is that local authorities which receive most applications 
can take this into account in their own definition of intentionality. After all, it would 
be absurd for a rural local authority receiving few applications to be applying the 
same criteria as an inner city borough such as Tower Hamlets. 

On the other hand, Newham were justifiably criticised for failing to consider the 
basis and reasons for Tower Hamlets’ decision (the fourth criticism). Henry J had 
earlier stated the importance of this in R v Tower Hamlets London Borough Council, 
ex parte Camden London Borough Council.'* Undoubtedly, it is crucial for there 
to be some communication between the boroughs to whom applications have been 
made. 


The Structure of the Act 


Balcombe LJ said that he had ‘some difficulty’ in understanding why s 60(4) was 
not incorporated elsewhere in the Act. He felt that it was more appropriate to consider 
general housing conditions at the time that one authority or another came under 





13 [1992] 2 All ER 767, 784d, per Taylor LJ. 

14 [1992] 2 All ER 767, 785c. 

15 See the report of the decision of the Divisional Court (1991) 22 HLR 298, 307. 
16 (1988) 21 HLR 197. 


220 © The Modern Law Review Limited 1993 


March 1993] Local Connection and Disconnection 


the duty to house.” The duty under s 65 of the Act only arises once the local 
authority has satisfied itself as to whether the applicant is homeless, with priority 
need, and not intentionally so; for the duty to arise under the referral procedure, 
s 68 prescribes that the local connection provisions must also be satisfied. 

For two reasons, it is submitted that these remarks are mistaken. First, the necessity 
to take into account general housing conditions in the area to which the applicant 
was being referred arose only because their Lordships, for the first time,'* argued 
that this was an integral factor in the local authority’s decision. In fact, the considera- 
tion of general housing circumstances is crucial at the earlier stage of determining 
intentionality. As Lord Fraser has said, the reasonableness of leaving accommodation 
in Wandsworth (where ‘it is within judicial knowledge that housing ... was very 
scarce’) might be different from an assessment in another part of the country where 
‘accommodation was under less pressure.’!? The scheme of the Housing Act 1985 
relies on discretion in interpreting its key concepts, such as intention. Subsection 4 
is vital in giving local authorities such discretion so that they may consider their 
general housing circumstances at this (earlier) stage. 

The second reason why this criticism of the Act is misplaced concerns the duty 
to house. Balcombe LJ argued that, in fact, the subsection would be more appropriate 
‘at the moment when [the local authority] has to consider whether the applicant’s 
plight is worse than that of the many others who are on the council’s waiting list 
for homes.’ However, by this stage, it is too late for the local authority concerned 
to hold up the application. The subsection would appear irrelevant to the local 
authority which receives the application or one to whom the applicant is referred. 
The Code of Guidance states that ‘As soon as a local housing authority has accepted 
that it has a duty to secure permanent accommodation .. . for a homeless household 

. it should set about doing so immediately.’?! There is no duty or power to 
consider the plight of those others on the waiting list for homes at this stage. The 
justification for this is that it has been done at an earlier stage in the application 
when considering the question of intention. The only gap in this legislative structure 
was filled in by Henry J in Ex parte Camden London Borough Council.” When 
there has been a second application under the Act to a different local authority, 
that’ second authority must take into account the first authority’s reasons for its 
decision. No doubt, this will also include a consideration of the general housing 
conditions in that area. 


Criticism of the Referral Procedure in Housing Act 1985, ss 67—68 


In R v Slough Borough Council, ex parte Ealing London Borough Council,” the 
Court of Appeal criticised the referral procedure on the ground that it provides an 





17 [1992] 2 All ER 767, 781e. Taylor LJ probably agreed, saying: “The section is framed so as to permit 
those considerations to bear not upon the duty to house (to which it might seem most relevant)’ [1992] 
2 All ER 767, 785d. 

18 Inthe Divisional Court, Nolan J had considered that Newham could not be criticised for not taking 
into account the general housing in Tower Hamlets as the matter had not previously been considered 
by the courts (1991) 22 HLR 292, 309. 

19 Din v Wandsworth LBC [1981] 3 All ER 881, 889; cited by Balcombe LJ, although he said that he 
was not clear what Lord Fraser had in mind in this sentence. 

20 [1992] 2 All ER 767, 781. 

21 Homelessness Code of Guidance for Local Authorities (3rd ed, 1991) para 12.1. 

22 (1989) 21 HLR 197. 

23 [1981] 1 QB 801. 
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opportunity for appeal without the appropriate mechanism.” Lord Denning had 
drawn an analogy with the old poor law, arguing that this was a repeat performance 
of those disputes. These criticisms were repeated by their Lordships in the present 
case. Balcombe LJ remarked that ‘Parliament had the opportunity to heed this advice 
when the 1985 Act was passed. It failed to do so, and public money continues to 
be lavished on this type of litigation.’ 

One should not be misled by these criticisms. The system of referrals is governed 
by a national Agreement on Procedures for Referrals of the Homeless, as well as 
arbitration procedures provided by statutory instrument.” Lord Brightman stated 
in 1983 that this agreement had worked well, with only 50 references to arbitration 
being made.” The disapproval of the Court of Appeal was aimed not at that 
aspect, but at two more fundamental propositions: first, it was Mr Ullah’s second 
application under the Act that set this impromptu appeal in action”*; and second, 
the disagreement between the two authorities as to the criteria to apply in determining 
intentionality (see supra). 

The Act provides no definition of the word ‘application.’ This is so that a 
person does not need to fill in any form of application. It can be spontaneous, and 
either oral or written. The Local Government Ombudsman has entertained several 
successful complaints against authorities for failing to consider oral applications .*° 
Equally, the Act does not specify the number of applications that can be made. It 
is submitted that this is where the Court of Appeal’s criticisms were directed. 

‘Forum shopping’ was a phrase coined by Henry J to describe the current practice 
of well-advised applicants.?! If a person is refused permanent accommodation by 
one authority, then they move on to others until accepted. Alternatively, several 
applications are made at the same time. The Code of Guidance to which local 
authorities are required to have regard? only deals with the second type. It says 
that ‘it would be good working practice for the authority which received the first 
application to take the prime responsibility for handling the case.’ These are 
methods of using the Act for the applicant’s benefit which, in itself, is not wrong. 
However, the categorisation of applicants under the Act should not depend on which 
applicant has the best advice. That manifestly defeats its underlying rationale: to 
enable local authorities to provide a method of prioritising applicants in order to 
provide social accommodation for those with the greatest priority. “Forum shopping’ 
abuses this underlying purpose because it gives the applicant an opportunity to be 
labelled with a different type of priority in a different area to where the application 
Should have been made. For example, an applicant applies to authority X in order 
to gain a priority in authority Y’s area which would not have been given by authority 
Y (Lord Donaldson MR noted that between April 1988 and November 1989, 
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24 [1981] 1 QB 801, 816D—E, per Templeman LJ. 

25 [1992] 2 All ER 767, 783}. 

26 SI 1978, No 69; SI 1978, No 661. 

27 Rv Eastleigh BC, ex p Betts [1983] 2 AC 613, 622A. 

28 Lord Donaldson MR refers to this as ‘The unsatisfactory nature of this system of referral’ [1992] 
2 All ER 767, 775h. 

29 Two recent cases deal with its precise meaning: R v Tower Hamlets LBC, ex p Ferdous Begum (1992) 
24 HLR 715 and R v Bexley LBC, ex p ‘B’ (1992) 24 HLR 726. 

30 The three references cited by Shelter in Housing Advice are Investigation 88/B/1216 East Lindsay 
DC, Investigation 89/B/0376 Broxbourne BC and Investigation 88/B/1795 Cheltenham BC. 

31 Rv Tower Hamlets LBC, ex p Camden LBC (1989) 21 HLR 197, 211. 

32 Housing Act 1985, s 71(1). 

33 Homelessness Code of Guidance for Local Authorities (3rd ed, 1991) para 3.3. 
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17 applications were made to Newham after previous applications had been turned 
down by Tower Hamlets). 

The Court of Appeal’s judgment does alleviate some of the problems caused by 
‘forum shopping.’ The Court made it clear that it was necessary for the local authority 
which was referring the applicant to consider the housing conditions in the other 
area.” This is a useful suggestion in that at least some reference to the other area 
can be made before referral. However, there are limitations to this suggestion within 
the scope of the legislation. The local authority dealing with the applicant is still 
bound to apply its own criteria on intentionality (if they do not then the applicant 
might well successfully seek judicial review of that decision, as irrelevant matters 
were considered at the wrong stage). Furthermore, it does not solve the problem 
caused by those with the best advice shopping around for the best ‘deal.’ 


Conclusion 


Ultimately, a more comprehensive legislative reform is essential in order for “comity 
and good administration’ to run through the local authority system. It is submitted 
that there are two possible legislative solutions that tackle the Court of Appeal’s 
objections to the system of multiple applications causing an impromptu appeal. 

First, legislation could delimit the number of applications allowed to one. The 
benefits of this are that it does not allow the referral procedure to be used as a type 
of appeal mechanism and stops ‘forum shopping’ in its present form. However, 
better advised applicants will still be able to approach the easiest forum, the present 
disputes between local authorities would continue; and one local authority’s 
interpretation of the legislation may still be foisted upon another. 

The second possibility makes the consideration of whether to use the referral 
procedure the first enquiry. If applicable, then the applicant’s case should be referred 
to the other authority for consideration of whether the applicant is unintentionally 
homeless with a priority need. In Mr Ullah’s case, there would have been extra 
benefits: Tower Hamlets and Newham would not have been engaged in such a 
damaging dispute; Tower Hamlets, where Mr Ullah intended to live, would have 
been able to apply their own interpretation of the Act without an ‘appeal’ being 
made to Newham: Mr Ullah would not have received any extra benefit simply because 
of the advice that he was given; and Newham would not have needed to make any 
unnecessary inquiries. 

The immediate obstacle to unqualified acceptance of this is that it seems to involve 
a cumbersome and impractical procedure. First, whilst Tower Hamlets would be 
the competent authority to provide permanent accommodation, it would not be 
practicable for them to provide temporary accommodation while they made their 
enquiries (s 63(1) of the Act), nor if Mr Ullah was intentionally homeless with a 
priority need under s 65(3); nor advice and assistance under s 65(4), if Mr Ullah 
had no priority need. That position is more graphically demonstrated if the applicant 
applies to an authority in the north. The second reason is that, although this solution 
avoids unnecessary enquiries by Newham, it does lead to duplication by an authority 
in the position of Tower Hamlets as they have to reconsider the application. 

Nevertheless, this second approach is preferable because, although the first 
counteracts the problems of ‘forum shopping,’ it does little else. The real problem 





34 [1992] 2 All ER 767, 778c—d (per Lord Donaldson MR), 783e (per Balcombe LJ), 785f (per Taylor LJ). 
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underlying most of these disputes is a refusal by one authority to accept a different 
authority’s interpretation of the Act. The second approach meets this problem 
and also counteracts the criticism of the Court of Appeal. Furthermore, the second 
approach is no more cumbersome than the present system, which involves time- 
wasting enquiries by the referring local authority. Duplication by the first 
authority takes place also under the present system. 

In November 1989, the Government completed their Review of the Homelessness 
Legislation.*” While they suggested that only ‘1% of households accepted as 
homeless are referred from one authority to another,” no mention was made of 
the judicial criticism of the procedure. Again the opportunity to consider not only 
wholesale, but also piecemeal, reform was spurned. This latest case (together with 
the soaring statistics) shows how complacent that review really was. 


Indirect Contributions to the Purchase of Property 
Patrick O’Hagan* 


The formula to determine whether a mistress, having no legal title to her cohabitee’s 
home, has obtained a beneficial interest in that property by means of indirect 
contributions to its purchase was restated recently by the House of Lords in Lloyds 
Bank v Rosset.' Before an indirect contribution will attract an equity, two separate 
hurdles must be cleared. First, there must have been discussions between the 
cohabitees leading to an agreement, arrangement or understanding as to the where- 
abouts of the equitable interest in the property. Secondly, if the ‘common intention’ 
hurdle is overcome, the court proceeds to search for detrimental reliance on the 
part of the claimant on foot of the understanding or representation. If both common 
intention and detrimental reliance are found, then the indirect contributor may obtain 
an equitable interest by dint of either proprietary estoppel or a constructive trust. 

Waite J sought to apply the above formula in Hammond v Mitchell.3 The perti- 
nent facts can be briefly stated. F met M in 1977 and after a short space of time 
she moved into his flat. F continued in employment until she became pregnant in 
1979, at which time M persuaded her to give up her job. After their first child’s 
birth, M told F that he intended to marry her upon obtaining a divorce from his 
first wife. Although F gave up her job, throughout the duration of her relationship 
with M she played a very active and enthusiastic role in promoting M’s business. 
In 1979 M bought the family home, a bungalow in Essex, whose beneficial title 
was in issue in these proceedings. Half the purchase monies were raised by the 
sale of M’s former home, the balance was raised by a loan secured by a mortgage. 


35 See particularly R v Tower Hamlets LBC, ex p Camden LBC (1989) 21 HLR 197. 

36 For example, Newham had to consider the whole process of whether Mr Ullah was unintentionally 
homeless with a priority need, even though there was some evidence that they realised that a local 
connection could be made [1992] 2 All ER 767, 773d. 

37 The Government’s Review of the Homelessness Legislation (Department of the Environment, 1989). 

38 ibid para 17. 


*Cayman Islands’ Law School. 


1 [1990] 1 All ER 1111; Gardner (1991) 54 MLR 126; Thompson [1990] 54 Conv 315; O’Hagan [1991] 
42 NILQ 238. 

2 See generally D. Hayton [1990] 54 Conv 370. 

3 [1992] 2 All ER 109. 
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Legal title was conveyed into M’s sole name. M provided several bogus excuses 
to explain this arrangement to F. He assured F not to ‘fear for the future because 
when we are married [the house] will be half yours anyway and Pll always look 
after you and the boy.” In 1980 M purchased with his own monies a small 
paddock adjoining the property, enabling the bungalow to be enlarged. In 1982 M 
wished to purchase several parcels of land adjacent to the bungalow and sought 
an overdraft from a bank secured upon the home to enable him to fund the purchase. 
The bank, aware of F’s presence in the bungalow, followed normal banking practice 
and sought F’s postponement of any interest she may have had in the property. The 
subsequently purchased parcels were also vested in M’s sole name. The overdraft 
facility granted by the bank, which was secured upon the property, was used by 
M in 1984 and again in 1985 to engage in speculative risk ventures. F fully supported 
M in both these ventures which proved to be highly successful. Having built up 
a lucrative business, largely through their joint efforts, the couple separated in 1988. 

Upon application of the formula in Rosset to the above facts, Waite J had no 
difficulty satisfying himself that there was an express understanding that F had a 
proprietary interest in the property. There is little of surprise here. The various 
excuses M deemed it necessary to proffer to F for choosing to vest legal title in 
his sole name would, following Grant v Edwards® and Eves v Eves,’ have been 
sufficient evidence of ‘common intention.’ M’s assertion that he intended to marry 
F and look after her would not qualify as a sufficient representation. Whilst, at 
common law, a man is subject to a duty to house and maintain his wife, the mere 
fact of marriage is not sufficient per se to infer a common understanding in respect 
of the beneficial ownership of property in the man’s sole name. There is no doctrine 
of family assets in English law.* Therefore, mere declaration of intention to marry 
on the man’s part cannot advance the woman’s case any further. All cases of this 
nature turn upon their own facts which, as Waite J observed, are subject to “equity’s 
microscope. ’”? 

Having discovered common intention, where did the court in this case find the 
vital element of detriment? Curiously, Waite J discovered detriment in F’s support 
of M risking monies from the overdraft account secured upon the property: 


[F] acted to her detriment in that she gave her full support on two occasions to speculative 
ventures which, had they turned out unfavorably, might have involved the entire bungalow 
property being sold up to repay the bank an indebtedness to which the house and land were 
all committed up to the hilt.'° 


F’s support of M’s ‘speculative ventures’ were the only acts of detrimental reliance 
cited by the learned judge, who did not consider whether F’s extensive assistance 
in M’s business and her decision to give up her employment and raise the couple’s 
children might constitute detrimental reliance. It is suggested that such acts could 
not give rise to a constructive trust unless F had sought or agreed to some quid 
pro quo in the nature of a proprietary benefit before undertaking all or any of these 
acts.'! Clearly this was not the case. So far as proprietary estoppel is concerned, 
there was no suggestion that F gave up her job, began a family or helped with the 
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ibid p 113e—h. 
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[1986] Ch 683. 

[1975] 1 WLR 1338 (CA). 

Pettit v Pettit [1970] AC 777. 
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ibid p 119. 

See McFarlane v McFarlane [1972] NI 59, 72 per Lord MacDermott LCJ. 
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husband’s business because of her belief that she had an interest in the property. 
Presumably F would have acted just as she did regardless of any interest in the 
property. In short, these actions were not referable to the purchase of the bungalow. 

It seems that the court felt that F’s agreement to postpone any interest in the 
property, followed by her agreement to subject the property to risk, constituted an 
act of detriment which was referable to the property. Until she had agreed to postpone 
any rights she may have had in the property to those of the bank, and proceeded 
to support M’s entrepreneurial activities, she was a bare licensee. However, by 
agreeing to risk a bare licence, F obtained a proprietary interest. It is suggested, 
with respect, that the better view is that a party can only suffer detriment if he or 
she has something to lose. When F supported M in his business venture she had 
no interest in land to put at risk. Certainly F would have suffered had the bank 
sought to enforce its security, but she would not have lost any rights in the property 
because she had none to lose. Even if one accepts that the loss of such licence can 
constitute detriment, more is required; the supposed act of detrimental reliance must 
have been induced upon the faith of the promise of a specified interest in the land. 
This did not occur here. F did not significantly alter her position in reliance on 
the understanding or agreement. 

Having discovered that F had a beneficial interest in the bungalow itself, Waite J 
then had to determine which of the subsequently purchased properties adjacent to 
the bungalow were also subject to F’s interest. Waite J said: 


It will, of course, be a question of fact and degree in every case where A and B acquire 
Blackacre in A’s sole name with a mutual expectation of a shared beneficial interest, and 
thereafter enlarge it by extension of existing premises or the purchase in A’s sole name of 
an adjoining property Whiteacre, whether B’s beneficial interest was intended to extend to 
the enlarged hereditament. That can only be determined on a review of the whole course 
of dealing between the parties. I am satisfied in the present case that the parties intended 
the bungalow, as it became successively enlarged by addition to its own original structure 
and by the purchase of the adjoining parcels of land and barns, to be subject to the same 
understanding as governed the original property. 


The learned judge did not cite an authority for this proposition. Several parcels of 
land were purchased by M in his name over a period of three years. Whilst there 
was an understanding about the purchase of the bungalow itself, there were only 
two means by which this could extend to subsequently acquired property. The initial 
understanding may have encompassed after acquired land adjacent to the bungalow. 
This encounters the difficulty, however, that the subject-matter of the trust, because 
it is wholly unascertained at the time of the trust’s creation, is uncertain, thus 
rendering the trust unenforceable.'* The remaining theory, and the one Waite J 
appeared to adopt in Hammond v Mitchell, is that the intention or understanding, 
present at the time of original purchase, continues and attaches to future purchases. 
To ensure that this did not occur, M would have had to expressly renounce any 
common intention before these subsequent purchases. This is the converse of the 
position stated in Rosset, which requires express understanding or representation 
to create the joint beneficial interest. It now appears that express representation 
may sometimes be required in order to prevent joint beneficial interests arising. 

The learned judge proceeded to deal with other real property held in M’s name. 
During the course of the relationship, the couple had purchased a house in Spain 





12 Lloyds Bank pic v Rosset [1990] 1 All ER 1111, 1118—1119j—a. 
13 [1992] 2 All ER 109, 119. 
14 Re Cook’s ST [1965] Ch 902. 
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which was, again, vested in M’s sole name. Thus: 


The next question, arising under the Lloyds Bank plc v Rosset formula, is whether there is 
any property in regard to which an intention to share a beneficial ownership should be imputed 
to the parties in the absence of any express discussion leading to an agreement or understanding 
to that effect.!> 


This reference to imputed intention is odd as the concept of imputed intention has 
not.found acceptance.’ It may be that Waite J had inferred intention in mind. 
Earlier in his judgment, Waite J indicated his willingness, in the absence of express 
discussions, to engage in ‘inferential analysis involving a scrutiny of all events 
potentially capable of throwing light on the question of whether, in the absence 
of express discussion, a presumed intention can be spelt out of the parties’ past 
course of dealing.” However, in Rosset, Lord Bridge stated that direct payment 
of purchase monies is the only form of conduct which would lead to an inference 
of common intention, observing that ‘it is at least extremely doubtful whether 
anything less will do.’ | 

Few would contend that the mistress in this quasi-matrimonial case deserved to 
walk away empty-handed. It was evident that her efforts played no small part in 
the couple’s business success. Hard cases, however, still make bad law. In Rosset, 
an attempt was made to establish certainty in this difficult area. Unfortunately, the 
present case may have further compounded the problems encountered by a lawyer 
attempting to advise in cases of this nature. 


Whose Business is it Anyway? Employees and the 
Consumer Protection Act 1987 


Peter Cartwright* 


The decision of the Divisional Court in Warwickshire County Council v Johnson' 
is likely to cause considerable confusion among those responsible for the administra- 
tion of the Consumer Protection Act 1987. The case involved the question of whether 
or not employees of a company can be prosecuted under ss 20(1)? and 40(1)° of 





15 [1992] 2 All ER 109, 119. 

16 Pettit v Pettit [1970] AC 777, at 804H—805A, 810A, 810F, 816; Gissing v Gissing [1971] AC 886, 
at 896C, 900E—F, 904E—F; McFarlane v McFarlane [1972] NI 59, at 71. 

17 [1992] 2 All ER 109, 112. 

18 [1990] 1 All ER 1111, 1119. ^ 

*Lecturer in Law, University of Wales, Aberystwyth. Z 

I would like to thank my colleagues Michael Hirst and Andrew Campbell for their helpful comments on 

an earlier draft of this work, and Richard Bragg of Manchester University for discussing some points with 

me. Responsibility for the final piece is, of course, mine. 


1: (1992) 156 JP 577. 
2 s20(1) states: 


Subject to the following provisions a person shall be guilty of an offence if, in the course of any 
business of his, he gives (by any means whatever) to any consumers an indication which is misleading 
as to the price at which any goods, services, accommodation or facilities are available (whether 
generally or from particular persons). 


3 s40(1) states: 
Where the commission by any person of an offence to which section 39 above applies is due to 
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the Act. The facts of the case are briefly as follows. The respondent was a branch 
manager of a Dixons store and, by arrangement with his superiors, he put a notice 
outside his store which said: 


We will beat any t.v., hi-fi, video price by £20 on the spot. 


This notice was read by a Mr Thomas who had seen a television which Dixons 
were advertising for £179.95 on sale for £159.95 elsewhere. Mr Thomas insisted 
that Dixons sell him their television for £139.95. The respondent refused to do this 
and so did not comply with the terms of the notice. He was charged with giving 
a misleading indication as to the price at which the television was offered in the 
course of a business of his, contrary to s 20(1) of the Consumer Protection Act 1987. 

In interview, the respondent agreed that Mr Thomas’s interpretation of the notice 
was correct and said that, when he refused to honour it, he was acting in the heat 
of the moment. The magistrates decided that the respondent was acting in the course 
of a business of his for the purposes of s 20, but they concluded that the notice 
was not misleading. It is not proposed to deal with the issue of whether or not the 
notice was misleading here. Suffice to say that, on appeal, the Divisional Court 
were under no doubt that it was. This issue is dealt with elsewhere.* More interest- 
ing and important, it is submitted, is the second point of appeal from the magistrates, 
which was: 


Whether ... the respondent was for the purposes af s 20 of the Consumer Protection Act 
1987 ‘acting in the course of a (sic) business of his’? 


Popplewell J, with whom Stuart Smith LJ agreed, began by outlining the by-pass 
and defence procedures in ss 39(1)° and 40(1) of the 1987 Act. Mr Johnson was 
clearly an employee and it was submitted that, as he did not have any business of 
his own, he could not be convicted under s 20. An employer may have a ‘due 
diligence’ defence under s 39, and s 40, which is the by-pass procedure, cannot 
be used to prosecute an employee, as an employee is not ‘some other person in 
the course of any business of his.’* There is certainly support for the contention 
that the phrase ‘in the course of any business of his’ cannot apply to an employee, 
and Popplewell J cited a number of cases to that effect.” None of these cases was 
a direct authority under the Consumer Protection Act 1987, and some of the cases, 
such as Buckley v Hann® and Sangster v Kay,’ were of ancient authority and of 
little help for the purposes of a modern consumer protection statute. Reference was 
made to the Act which should have helped to provide the answer, the Trade Descrip- 
tions Act 1968. That Act was the forerunner of the Consumer Protection Act 1987 
in relation to the law of pricing, and has a defence section and by-pass procedure 
similar to those in ss 39 and 40 of the Consumer Protection Act respectively. 





an act or default committed by some other person in the course of any business of his, the other 
person shall be guilty of the offence and may be proceeded against and punished by virtue of this 
subsection whether or not proceedings are taken against the first-mentioned person. 


4 See J.C. Smith’s comment in [1992] CLR 647. 
5 s 39(1) states: 


Subject to the following provisions of this section, in proceedings against any person for an offence 
to which this section applies it shall be a defence for thet person to show that he took all reasonable 
steps and exercised all due diligence to avoid committing the offence. 

6 (1992) 156 JP 577, 581. 

7 ibid at pp 581—583. 

8 (1850) 5 Ex 43, 155 ER 19. 

9 (1850) 5 Ex 386, 155 ER 168. 
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Section 11 of the Trade Descriptions Act, which contained the Act’s pricing 
provisions, has been repealed and is replaced by the provisions of the 1987 Act, 
but the Trade Descriptions Act’s other provisions are still in force. Furthermore, 
the by-pass and defence provisions in the Trade Descriptions Act apply to all offences 
brought under that statute, and cases concerning pricing involving these provisions 
are often cited as authorities in cases not involving pricing.'° 

The Trade Descriptions Act’s by-pass procedure is contained in s 23 of the Act, 
and the main defence provisions are in s 24. The workings of these two sections 
have, unlike the Consumer Protection Act, been the subject of a significant amount 
of judicial scrutiny. The most important case on s 24(1) is Tesco Supermarkets v 
Nattrass,'' where it was established that when a company was prosecuted under 
the Act, it was open for them to rely on the defence of act or default of an employee. 
They could only do this, however, if they could show that the employee was not 
so senior as to be the ‘alter ego’ of the company (those within s 20 of the Act), 
and that they had set up an adequate system of control, recruitment etc as to constitute 
all reasonable precautions and due diligence. While managing directors, company 
secretaries and the like would be the alter egos of the company, a store manager 
would not be.” 

Where the commission of the offence is due to the act or default of someone who 
is not the alter ego of the company (such as a store manager, shop assistant or even 
shopper), that person may be prosecuted under s 23 of the Act. (It is also assumed 
that employees acting in the course of their employers’ businesses can be prosecuted 
directly under s 1 or s 14 (the main offence sections) of the Trade Descriptions 
Act. There is a dearth of cases on this, but this is presumably owing to the reluctance 
on the part of trading standards officers to prosecute employees in the absence of 
clear evidence of fraud.) Section 23 is the one offence section in the Act which 
does not require the defendant to be acting in the course of a trade or business 
(although often he will be an employee or a supplier). That the person who causes 
the offence to be committed need not be acting in the course of a business was 
established beyond doubt by the case of Olgeirsson v Kitching." Here, the private 
seller of a motor vehicle gave information about the vehicle’s mileage which he 
knew to be false to a trader. He was successfully prosecuted under s 23. 

Having considered these cases, Popplewell J had to decide on the construction 
of the Consumer Protection Act 1987. He said": 


The object of this Act is quite clearly to protect the consumer from inaccurate or inadequate 
information which might mislead him as to the price at which goods are available. The penal 
provisions of the Act are intended to act as a deterrent and designed to ensure that customers 
are not wrongfully misled. It cannot have been the intention of Parliament to restrict 
prosecutions to employers and proprietors of business when it is the nature of current day 
retailing that corporate entities own very large numbers of individual retail outlets all over 
the country which are managed by employees. To have a situation where an offence has been 
committed under s 20 but by reason of s 39 the employers are entitled to be acquitted and 


10 Perhaps the best example is Tesco v Nattrass [1972] AC 153. 

l1 ibid. 

12 See for example Lord Reid, at p 175. It is likely that the ease with which the burden can be shifted 
to an employee is the reason why the manager rather than the company was prosecuted in the present 
case. 

13 See the comments of the Methven Committee: Review of the Trade Descriptions Act 1968, Cmnd 
6628, para 38. 

14 [1986] 1 WLR 304. 

15 (1992) 156 JP 577, 586. 
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no one is to be punished seems to me to be contrary to the purpose of the Act. I would construe 
the phrase ‘in the course of any business of his’ as meaning as equivalent to ‘in the course 
of his business, trade or profession.’ 


While it is quite legitimate for Popplewell J to take into account the object of 
the Act as he saw it, it is submitted that this has led him to misconstrue both the 
intention of Parliament and the wording of the sections in the context of other statutes 
of the same type. There is no doubt that employers will be acquitted under s 39 
where they can establish the due diligence defence, and Tesco v Nattrass remains 
the leading authority on this where the defendant is a company. Where Popplewell J 
has arguably erred is in thinking that ss 20 and 40 allow for the prosecution of 
employees. The sections differ strikingly from the equivalent sections in the Trade 
Descriptions Act in that they both use the phrase ‘in the course of any business 
of his.’ Section 1 of the 1968 Act refers to false trade descriptions ‘in the course 
of a trade or business,’ and s 14 covers false statements ‘in the course of any trade 
or business.’ Rather than repeat these well-known and well-used phrases, Parliament 
provided that offences under the Consumer Protection Act had to be committed 
by someone acting ‘in the coursé of any business of his’ (emphasis supplied). These 
last two words must be of some significance and it is submitted that they must have 
been included to ensure that only those who are closely associated with the company, 
such as the managing director or company secretary, can be prosecuted (those who 
are the company’s alter ego; a list of such individuals is provided in s 40(2). Although 
this does include the position of manager, it is clear from the Tesco case that store 
managers will generally not be included’). It is clear that, contrary to Popplewell 
J’s comments, Parliament did intend that employees should be immune from 
prosecution under the Act. In the House of Lords, Lord Beaverbrook said": 


we have included the words ‘of his’ in the Bill to ensure that individual employees will not 
be prosecuted. 


This was also the view of the vast majority of the Act’s commentators. While 
often criticising the new provision, they were under no doubt that employees could 
not be prosecuted under the Act. In response to an opinion in Zhe Monthly Review 
by Mrs J. Davies that such prosecutions were possible,'® the Department of Trade 
and Industry’s Clive Newton expressed the view of his Department that": 


An employee cannot, in our view, be liable under s 20(1) directly or under that provision 
by virtue of section 40(1) because, when he is acting in the course of his employment, he 
is not carrying on a business and any act or default which he commits which causes his 
employer to commit an offence is not therefore done in the course of a ‘business of his.’ 


This view is supported by, inter alia, Bragg,” Parry?! and O’Keefe. If this is not 
the correct interpretation, why were the words ‘of his’ included? Popplewell J suggests 
that the answer may be found in Olgeirsson v Kitching. He said: 


The purpose of the phrase ‘in the course of any business of his’ it is argued was designed 





16 supra n 12. 

17 485 HL Official Report (5th Series) col 1143. 

18 99 MR Nol, p18. 

19 99 MR No3, p ll. 

20 R. Bragg, Trade Descriptions (New York: Oxford University Press, 1991) p 146. 

21 99 MR No 3, pp 11—12. 

22 O'Keefe, The Law Relating to Trade Descriptions (London: Butterworths, 1992) 2(3081). 
23 supra. 

24 (1992) 156 JP 577, 586. 


230 © The Modern Law Review Limited 1993 


March 1993] Employees and the Consumer Protection Act 1987 


to eliminate for the purpose of the Consumer Protection Act a defendant acting as a private 
individual, though that still does not sufficiently explain the addition of the words ‘of his.’ 


Popplewell J does not seem entirely happy with this explanation, but offers no other 
to support his decision, other than his views of the intention of Parliament and his 
comments on the object of the Act. In the end, he concludes that there is no difference 
between ‘in the course of any business of his’ and ‘in the course of his business, 
trade or profession.’ There is presumably also no difference between ‘in the course 
of any business of his’ and ‘in the course of a trade or business.’ If this is the case, 
the words ‘of his’ appear to add nothing to the section. 

Although it is respectfully submitted that Popplewell J’s interpretation of the Act 
is flawed, this does not mean that this writer is entirely enamoured of the Act’s 
provisions. If it is no longer possible to prosecute employees (especially branch 
managers) whose acts actually cause the offence, the impact of the Act may well 
be reduced. Bragg comments”: 


It is hoped that this change does not lead to more companies attempting to pass the blame 
to their employees now that they know that no prosecution will follow. One can imagine 
a company telling its manager, “You say it was all your fault, you can’t be prosecuted, and 
we will see you all right afterwards.’ 


One favourable result of Popplewell J’s interpretation of the Act is that this will 
not take place. 

Now, it could perhaps be argued that the words ‘any business of his’ could mean 
‘any business which he is involved in running.’ If this approach were to be taken, 
it would tie in with Popplewell J’s concern to ensure that those who were in reality 
involved in managing large retail outlets would be covered by the legislation. 
Although this would have the advantages that have been noted, it would still mean 
that the Act was not being interpreted in line with what appears to be the intention 
of Parliament. While control is clearly an important matter in current business 
practice, it could be argued that it is the owner of the business rather than the manager 
who tends to benefit financially from misleading price indications. It should therefore 
be the owner (or in the case of a company, those who are senior enough to constitute 
the company) who takes responsibility for those indications. 

It is still unclear to what extent the blame for an offence can be pushed onto a 
junior employee, and that employee prosecuted. Tesco v Nattrass*® suggests that 
the principal offender may plead the act or default of a junior employee as a defence 
under s 24 of the Trade Descriptions Act, although on the facts the blame was pushed 
onto the manager. Olgeirsson is authority for the proposition that private individuals 
(and therefore employees in some cases) can be prosecuted under s 23 when they 
cause an offence to be committed. Johnson has now decided that managers may 
be convicted under s 20(1) (or presumably s 40(1)) of the Consumer Protection Act 
1987. What the case does not make clear is whether junior employees may be 
prosecuted under the Consumer Protection Act 1987. Popplewell J referred to the 
need to prosecute someone where there is a successful defence made out under s 39, 
and stressed how many retail outlets are ‘managed by employees.’?’ Furthermore, 
the appeal was only concerned with whether the respondent (a shop manager) was 
acting in the course of any business of his. However, it is by no means clear that 
the case will be followed so narrowly. If the acts of managers are in the course 


25 op cit p 146. 
26 per Lord Diplock [1972] AC 153, 198. 
27 (1992) 156 JP 577, 586. 
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of their business, trade or profession, then those of more junior assistants may be 
too. Clarification on this point is required. 

It is submitted that there is a solution to some of these problems, which may be 
found in the Department of Trade and Industry’s recent consultation paper on reform 
of the Trade Descriptions Act 1968, and the Methven Committee’s Report on the 
Trade Descriptions Act 1968. This solution is to allow the prosecution of private 
individuals under the Trade Descriptions Act (or the Consumer Protection Act) 
provided that they possess mens rea, and it is this writer’s view that the same provision 
should apply to assistants and the like within the business. This would mean that, 
where the original defendant establishes a defence, the guilty individual can be 
prosecuted. This would ensure that such a person could be prosecuted under the 
by-pass procedure. The DTI” and the Methven Committee?! both envisaged this 
as applying to the by-pass procedure, so that private individuals would still not be 
prosecuted directly under s 1. It is worth mentioning that in Olgeirsson, the fact 
that the private individual who caused the offence possessed mens rea was empha- 
sised,? although s 23 does not state that it is necessary. It is submitted that if this 
approach were to be followed, an acceptable balance would be struck between the 
need to prosecute the person truly at fault and the need to ensure that consumer 
protection statutes are primarily concerned with regulating businesses rather than 
punishing private individuals and junior employees. Neither the Department nor 
the Committee mentions the standard of mens rea to be applied. Section 14 of the 
Trade Descriptions Act refers to the making of statements which the defendant knows 
to be false, and the reckless making of statements which are false, but both these 
states of mind have been given wide interpretations.* It is submitted that junior 
employees should only be prosecuted if they know or believe that the statements 
which they are making, or the indications which they are giving, are false. This 
would seem to strike an adequate balance between the parties. Such wording would 
not be without some difficulties, but it is not feasible to deal with those here. Suffice 
to say that the introduction of any mens rea concept is bound to give rise to it being 
interpreted by the courts, and it would be up to them to decide on the precise scope 
of the terms. This writer is also in favour of placing more stringent obligations on 
managers who are not part of the company’s ruling officers. It may be that they 
too ought to be liable if they possess mens rea and, in their case, recklessness in 
the sense that it has been interpreted in the Trade Descriptions Act (not giving 
sufficient thought to the risk of a statement or indication being interpreted in such 
a way that makes it false) might be a sufficient basis of liability.” However, if 
these aims are to be achieved, it must be by the amendment of the respective statutes 
and not by a confused interpretation of the present law. The other area which is 
in need of re-examination is that of the respective Acts’ defence sections, particularly 
when blame is passed on to employees. Although the statutes do require all reasonable 
precautions/steps and due diligence, it is submitted that tribunals of fact will often 
not demand particularly high standards of care. Bragg believes that the House of 
Lords in the Tesco case missed a ‘golden opportunity’ to establish what type of 
system is necessary. The warning of Lord Widgery in McGuire v Sittingbourne 
28 Department of Trade and Industry, Review of the Trade Descriptions Act 1968: A Consultative Document. 
29 Cmnd 6628. 

30 supra. 

31 supra para 38. 

32 per McNeill J [1986] 1 WLR 304, 311. 

= ie for example MFI Warehouses v Nattrass [1973] 1 WLR 307 and Wings v Ellis [1985] AC 272. 
35 op cit p 188. 
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Cooperative Society% should be remembered: 


Unless some little care is taken in regard to these matters, we may find the administration 
of this Act sliding down to the sort of slipshod level at which all a defendant has to do is 
say in general terms that the default must have been due to something in the shop, one of 
the girls or some expression like that, and thereby satisfy the onus cast upon him. 


It was surely not the intention of Parliament that the defence should be that easily 
satisfied, but there is certainly concern that traders can too easily shift the blame 
away from themselves. Although there is no specific requirement.of mens rea on 
the part of the defendant, the reality is that few defendants will be prosecuted who 
are not at least a little slipshod in their practices. 


Postscript 


The House of Lords has recently allowed an appeal by Mr Johnson in R v 
Warwickshire CC, ex parte Johnson (The Times, 16 December 1992). Lord Roskill 
stated that the phrase ‘in the course of any business of his’ in s 20(1) means any 
business of which the defendant is either the owner or in which he has a controlling 


interest. His Lordship examined Hansard before coming to his conclusion. The other 
Law Lords agreed. 


Recognition of Religious Advisor Privilege in 
Canada’s Supreme Court 


John Arnold Epp* 


The Supreme Court of Canada has recognised religious advisor privilege on a case- 
by-case basis in the recent decision of R v Gruenke.' For centuries, the court’s 
duty to ascertain the truth has been at odds with the secrecy of confidential statements 
or confessions made to religious advisors. Such advisors are often privy to confidential 
information provided by an accused regarding matters relevant to the charges before 
the court. Without that information the court’s function may be frustrated. The debate 
in Canada and England is defined by three possible positions — those who favour 
either no privilege, class privilege or case-by-case privilege. English law stubbornly 
clings to the first position.? 

In Gruenke the accused was charged with first degree murder. The prosecution 
sought to introduce statements made by the accused to the pastor of her church and 
a church counsellor two days after the victim’s death. Among other incriminating 
comments, the accused said that she had killed the victim and asked if someone 
could be forgiven if they had committed murder.’ Defence counsel objected to the 
admissibility of this evidence on the grounds that either a common law privilege 
existed or the fundamental freedom of religion enshrined in section 2(1) of the 
Canadian Charter of Rights and Freedoms created a new class of privilege. In spite 
of the objections, the trial judge ruled that the statements were admissible and 


36 (1976) 140 JP 306, 310. 
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eventually Ms Gruenke was convicted.‘ An appeal on this and other points to the 
Manitoba Court of Appeal was dismissed.) 

In the Supreme Court both Lamer CJ, with the concurrence of six justices, and 
L’Heureux-Dubé J, with the concurrence of Gonthier J, delivered judgments 
affirming the trial judge’s decision that the statements were admissible on the facts 
at bar as the statements were not made in confidence, a critical element of privilege. 
L’Heureux-Dubé J, however, was prepared to find that a new class of privilege 
should be added to the established privileges of solicitor-client, husband-wife, public 
interest and settlement communications. Lamer CJ, on the other hand, was not 
prepared to recognise a new blanket privilege, but he found that a case-by-case 
privilege exists for religious advisor-advisee communications.’ 

Lamer CJ took the following approach to the privilege question. The law in Canada 
recognises two categories of privilege. The first is traditional or common law 
privilege, which has also been referred to as a ‘blanket,’ ‘prima facie’ or ‘class’ 
privilege.? Communications that fall within this category are subjected to a prima 
facie presumption of exclusion. This category includes, amongst others, communica- 
tions between solicitor and client. These relevant communications are excluded on 
the basis of paramount policy reasons.’ 

The second category of privilege is ‘case-by-case’ privilege. This term refers to 
communications for which there is a rebuttable presumption that they are not 
privileged. In the case-by-case analysis, '° an important role is played by Wigmore’s 
formulation of the fundamental conditions necessary to establish a privilege. These 
are!!: 


(1) The communications must originate in a confidence that they will not be 
disclosed. 

(2) This element of confidentiality must be essential to the full and satisfactory 
maintenance of the relation between the parties. 

(3) The relation must be one which in the opinion of the community ought to 
be sedulously fostered. 

(4) The injury that would inure to the relation by the disclosure of the communica- 
tions must be greater than the benefit thereby gained for the correct disposal 
of litigation. 


Lamer CJ found that the Wigmore criteria provided a general framework through 
which the requirement of ascertaining the truth could be balanced against policy 
considerations. '? It was broad enough to take into account all policy considerations, 
including the important guarantee of freedom of religion found in the Charter, and 
the particular circumstances of the matter before the court, including the seriousness 





Manitoba Court of Queen’s Bench (Krindle J, 16 October 1987, unreported). 
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of the charge and the probative value of the evidence. As Lamer CJ said," ‘the 
case-by-case analysis requires that the policy reasons for excluding otherwise relevant 
evidence be weighed in each particular case.’ 

The Chief Justice made it clear, however, that the court will not depart from the 
paramount principle that all relevant evidence must be available to the court unless 
there are compelling policy reasons for exclusion. The policy reasons, which apply 
equally to Canada and England, can be summarised as follows. First, the utilitarian 
argument, which suggests that it is in the interests of morality and society generally 
to encourage a person to discuss his wrong acts or propensities with a religious 
advisor so that the advisor can encourage him to act in a more appropriate manner 
and assist him in achieving mental and spiritual health. More people will seek such 
assistance if the law protects their confidences.'* Second, the freedom of religious 
argument, which states that religious practices including confession, repentance and 
counselling are worthy of formal protection. Such recognition will reduce the potential 
conflict between a minister’s duty of confidence and his duty to the court.'5 Third, 
the privacy argument, which surmises that there is a human need to discuss wrong 
acts, whether it be with a minister or a friend, and ‘[t]here is general repugnance 
at the law’s intrusion into such a relationship.’'* Finally, the equitable argument, 
which reasons ‘that a person should not suffer temporal prejudice because of what 
is uttered under the dictates or influence of spiritual belief." 

The combined effect of these policy arguments is most convincing, yet it is here 
that the English position diverges from the Canadian position. There is no privilege 
for confidential religious communications in English law.'® When this point was 
reviewed by the Law Reform Committee and the Criminal Law Revision Committee, 
both felt change was not appropriate.” The Criminal Law Revision Committee 
found the policy arguments worthy of respect but not sufficiently compelling to 
recommend a class privilege. It appears that the option of a case-by-case privilege 
was not discussed. 

After stating the principles in Gruenke, the Chief Justice, starting from the position 
that some type of religious privilege exists, examined whether there was a blanket 
common law privilege for religious communications. This was to be accomplished 
by a principled approach rather than seeking to determine whether there is a ‘pigeon 
hole’ for religious communications in the traditional categories of privilege in the 
law of evidence.” Therefore, the question of whether there is a blanket privilege 
for these communications, as with all other classes of non-traditional communications, 
‘is essentially one of policy.”?! 

In determining whether policy reasons support a blanket privilege for religious 
communications, Lamer CJ decided to use as a yardstick the policy reasons underlying 
the common law privilege for solicitor-client communications. He stated those policy 
reasons as follows”: 


13 ibid at p 303. 

14 per L’Heureux-Dubé J in R v Gruenke (1991) 67 CCC (3d) 289, at p 311 (SCC), and 11th Report 
of the Criminal Law Revision Committee (1972) para 273. 

i5 Seen 14. 
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Free Exercise of Religion’ (1987) 71 Minn LR 723, at p 768. 

17 per Cooke J in R v Howse [1983] NZLR 246, at 251 (CA). 
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The prima facie protection for solicitor-client communications is based on the fact that the 
relationship and the communications between solicitor-and-client are essential to the effective 
operation of the legal system. Such communications are inextricably linked with the very 
system which desires the disclosure of the communication: see Geffen v Goodman Estate ... 
[(1991) 81 DLR (4th) 211 (S.C.C.)] and R v Solosky .. . [(1979) 50 CCC (2d) 495 (S.C.C.)]. 


Without providing significant details as to how he arrived at his determination, 
the Chief Justice found that religious communications, though of social importance, 
are not inextricably linked with the justice system. Therefore, he concluded that 
there was no blanket privilege for religious communications.” 

He then turned to the question of whether a case-by-case privilege existed. The 
Chief Justice affirmed that religious communications may be privileged if the 
Wigmore criteria were satisfied in a particular case. However, since the facts 
revealed that the accused did not make the damning communication with an expecta- 
tion of confidentiality, the communication failed to satisfy the first Wigmore condition 
and therefore the statements were admissible in evidence.” 

Justice L’ Heureux-Dubé spoke for the remainder of the court. She agreed with 
Lamer CJ that relevant evidence should not be lightly excluded, it being a question 
of policy whether or not a privilege for confidential religious communications should 
exist. Justice L’Heureux-Dubé observed”: “The categories of privileged communi- 
cations are ... very limited — highly probative and reliable evidence is not excluded 
from scrutiny without compelling reasons.’ The main thrust of Justice L’ Heureux- 
Dubé’s decision, however, lay in the concept that it is important to articulate explicitly 
the relevant policy considerations.” She examined commentaries and articles, 
historical and jurisprudential data,” and recent developments in Canada and other 
countries”? before concluding that the court should recognise a new category of 
privilege for religious communications.” In justifying her conclusion, she said?!: 
‘jn my view it is more in line with the rationales identified earlier, the spirit of 
the Charter and the goal of assuring the certainty of the law, to recognize a pastor- 
penitent category of privilege in this country.’ 

It is respectfully submitted that Justice L’Heureux-Dubé’s conclusion propounding 
a class privilege for religious advisors is preferable. One rationale common to all 
privileges is the encouragement of communication by ending the fear of disclosure. 
If, as now stated by the majority in R v Gruenke, the existence of religious advisor 
privilege is to be determined on a case-by-case basis, then one will never be certain 
whether the protection exists or not. It will be impossible to forecast with any precision 
the circumstances in which it will be recognised. Consequently, as L’ Heureux-Dubé J 
points out, this lack of certainty defeats the long-term policy goal.” 

It also may be argued that the court has unwittingly set a path that will in fact 
discourage confidential communications with religious advisors. Where before, 
though religious advisor privilege did not exist, the courts tended to avoid forcing 


23 ibid. 
24 ibid at p 307. 
25 ibid. 


26 ibid at p 310. 
27 ibid at p 311. 
28 ibid at pp 316—317. 
29 ibid at pp 318—320. 
30 ibid at p 320. 
31 ibid at pp 321—322. 
32 ibid at p 322. 
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such officers to give evidence regarding confidential statements,” now, unless the 
balancing test is satisfied (that is, the seriousness of the charge and the probative 
value of the evidence does not justify forcing the breach of confidence), the court 
is bound to require the evidence. The gentleman’s agreement is now fully revoked 
— a high price to pay for an occasional recognition of privilege in less serious cases. 
Further, this approach leaves the cleric in an intolerable position. Dare he breach 
the confidence? Dare he refuse to testify? If nothing else it will leave the religious 
advisor with little choice but to retain counsel.* 

In pronouncing the balancing test which lies at the heart of case-by-case privilege, 
the court not only followed the Ontario Court of Appeal’ in adopting the Wigmore 
criteria, it also followed the Ontario Court of Appeal in apparently misapplying 
them. As pointed out by L’Heureux-Dubé J, the Wigmore criteria were designed 
only ‘to assess what kind of relationships would attract a new category of privi- 
lege.” Though this was not their intended purpose, the Wigmore criteria serve 
reasonably well in this new application. 

It also appears that the majority has taken an inconsistent position in proclaiming 
that where policy considerations support a case-by-case privilege one will be 
recognised, while leaving undisturbed the presumption against the recognition of 
the privilege. It is submitted that to be consistent with the principled approach the 
presumption should be removed. In each case the court should be free to complete 
the balancing test without a predetermined prejudice. 

As with any significant change in the law, Gruenke raises more issues than it 
answers. Justice L’Heureux-Dubé states but a few’: 


Who may claim the privilege? Does the privilege cover written as well as oral communications? 
What is the effect of a waiver by the confident? Does the religious leader have an independent 
legally protected interest in the privileged communications and if so what is its extent? In 
what circumstances may a privilege be claimed? [sic] 


Further, with the principled approach, are doctors, therapists, tax accountants 
or other confidants in a better position to raise an argument for privilege? Lamer 
CJ did not preclude a privilege for communications to a person who was simply 
a church counsellor. One must bear in mind, however, the heavy emphasis 
placed on the guarantee of religious freedom in the Chief Justice’s policy discussion 
before carrying this argument to other relationships. 

In any event, the two opinions in Gruenke provide a useful re-examination of 
the roots of privilege. Both acknowledge the fact that privilege is a major obstruction 
to the court’s quest for truth and will, therefore, be recognised only when policy 
demands it. The real significance in the decision of the majority is, however, the 
reaffirmation of the traditional common law privileges, the provision of a yardstick 
against which to measure all future claims to a blanket or ‘class’ privilege and a 
transformation of the Wigmore criteria for determining new classes of privilege 
into a test for determining when a privilege exists on a case-by-case basis. 

In spite of the recommendations of the Law Reform Committee, the Criminal 


33 ibid at pp 304 and 316. This is still the position in England; see Archbold Criminal Pleading Evidence 
and Practice (London: Sweet & Maxwell, 44th ed, 1992) p 1580, paras 12—21. 

34 This was the result in R v Spence (1990) 95 Sask R 58 (Sask QB). 

35 Rv Church of Scientology (1987) 31 CCC (3d) 449, 30 CRR 238. 

36 Rv Gruenke (1991) 67 CCC (3d) 289, at p 321 (SCC). 

37 ibid at p 324. 

38 ibid at p 307. 

39 ibid at pp 306 and 308. 
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Law Revision Committee and the absence of a formalised guarantee of religious 
freedom, it is hoped that Gruenke will renew the debate concerning religious advisor 
privilege in England. It will certainly spark debate in Canada regarding the extension 
of privilege to confidential communications in non-traditional relationships. 


Court-Ordered Caesarian Sections: In Whose Interests? 


Kristina Stern* 


In re S (adult: refusal of treatment),' Sir Stephen Brown, President of the Family 
Division of the High Court, granted a declaration that a caesarian section and 
consequential treatment could lawfully be performed upon a pregnant woman despite 
her refusal of consent. The case arose when Mrs S was admitted to hospital with 
ruptured membranes and in spontaneous labour. The child was in a position of 
“transverse lie’ and, in the opinion of Mrs S’s medical advisors, there was the gravest 
risk that her uterus would rupture unless the doctors performed a caesarian section. 
Also, the baby could not be born alive unless the caesarian section was carried out. 
Mrs S refused consent to the operation because of her religious beliefs and it was 
found that her mental condition was such that she was competent to decide about 
her medical treatment. It was held that the operation was lawful ‘in the vital interests 
of both Mrs S and of the unborn child.’ As a consequence of the court’s declaration 
the caesarian section was carried out, despite the fact that the unborn child, although 
alive when the declaration was made, had already died. 

The decision has been described as ‘reigniting the debate over a woman’s right 
to control her body.’? Sir Stephen Brown P in re S established that the ‘right’ of 
an individual to choose whether to consent to medical treatment is not absolute, 
but may be qualified where the choice may lead to the death of a viable fetus. The 
possible significance of this decision is twofold. First, it casts doubt on the principle 
underlying the decision of the Court of Appeal in re T (adult: refusal of treatment)? 
that a competent adult patient’s refusal of consent to medical treatment may not 
be overridden in the patient’s best interests. Second, it confirms fears that the courts 
may protect the interests of the unborn child at the expense of those of the mother. 

Although decisions similar to re S have been reached in the United States, this 
is the first time that an English court has declared that a caesarian section is lawful 
despite the woman’s refusal. It is also the first decision to be based on the interests 
of both the mother and the unborn child. In the United States such declarations have 
been based solely on the basis of the interests of the unborn child.‘ 


*School of Law and Centre of Medical Law and Ethics, King’s College London. 
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For example in re A C (1990) 573 A 2d 1235 (DC CA) and Jefferson v Griffin Spalding County Hospital 
Authority (1981) 274 SE 2d 457 (Ga Sup Ct). 
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The Court’s Jurisdiction to Make a Declaration 


Since T v T° and re F (mental patient: sterilisation),° there can be no doubt that 
the court has jurisdiction to make a declaration as to the lawfulness of performing 
a medical procedure without the consent of an adult patient. The court cannot, 
however, require that a declaration be sought before the procedure may be lawfully 
performed. Re F established that the jurisdiction extends only to making a declaration 
that the procedure will be lawful in the circumstances as presented to the court. 
Before re S, such declarations had been granted where an adult patient was incom- 
petent to consent’ and where an adult patient’s apparent consent had, in fact, been 
obtained by undue influence.® There is no reason in principle why the jurisdiction 
should not extend to declaring that a proposed medical procedure is lawful despite 
a competent adult patient’s refusal of treatment. Before the court could grant such 
a declaration, however, it would have to be satisfied that what would otherwise 
be a battery would be lawful in the circumstances. We must therefore ask, ‘On what 
basis could the operation be justified in re S?’ 


Could the Operation be Justified Solely in the Interests of Mrs S? 


Two approaches have been taken by courts to justify providing medical treatment 
without consent. The first approach was adopted by a majority of the House of Lords 
in re F. According to this approach, unless there is some specific legislative justifica- 
tion for the treatment without consent, the court must be guided by technical questions 
of whether the medical treatment is ‘necessary.’ Treatment has been found to be 
lawful on this basis only where an adult patient is not competent to consent and 
treatment is, in the opinion of her medical advisors, ‘necessary in her best 
interests.’ It is possible, however, to take a second and broader approach to the 
justification of medical treatment without consent. In doing so, the primary emphasis 
is upon whether the medical treatment is justified ‘in the public interest’ in the 
circumstances of the case. This approach was adopted by Wood J in the High Court 
in T v T, Neill LJ in the Court of Appeal in re F and the Court of Appeal in re T. 
Lord Griffiths in the House of Lords in re F points to this “public interest’ justification 
for the provision of medical treatment without consent: 


Why is it necessary that the mentally incompetent should be given treatment to which they 
lack the capacity to consent? The answer must surely be because it is in the public interest 
that it should be so.!° 


In re T, we can see the broader approach at work. The Court of Appeal balanced 
the public interest in protecting the individual’s right to choose whether to accept 
medical treatment against the public interest in providing the treatment and saving 
T’s life. The judgment of Sir Stephen Brown P in re S is brief and provides few 
clues as to which approach he favoured. Bearing in mind the finding of fact that 
Mrs S was not incompetent, it seems that the decision can be understood only on 
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the basis that, in the circumstances, it was in the public interest that the operation 
should be performed. 

But what public interest could justify overriding Mrs S’s express refusal of consent? 
It could be argued that the public interest in preserving the sanctity of human life 
provided a lawful justification for overriding Mrs S’s refusal, as the operation was 
necessary to save her life. If this is correct, a very real difficulty exists because 
this argument was explicitly rejected by the Court of Appeal in re T. Lord Donaldson 
MR had this to say of the conflict between the public interest in preserving human 
life and the interest in respecting an adult’s choice to refuse medical treatment: 


It is well established that in the ultimate the right of the individual is paramount. But this 
merely shifts the problem where the conflict occurs and calls for a very careful examination 
of whether, and if so the way in which, the individual is exercising that right. In case of 
doubt, that doubt falls to be resolved in favour of the preservation of life for if the individual 
is to override the public interest, he must do so in clear terms. !! 


As there was no doubt that Mrs S had refused consent to the operation, it follows 
from re T that the operation could not be justified by the public interest in preserving 
Mrs S’s life. To infer that Sir Stephen Brown P intended to hold otherwise would 
be to draw a crucial distinction between the importance of respecting the right to 
self-determination when, on the one hand, a woman is not pregnant and, on the 
other hand, when she is pregnant. Unless the court is protecting the fetus itself, 
or unborn life in general, such a distinction would clearly be illogical. 


Could the Operation be Justiniga Solely in the Interests of the 
Unborn Child? 


In re T, Lord Donaldson MR foreshadowed the potential conflict in re S when he said: 


An adult patient who, like Miss T, suffers from no mental incapacity has an absolute right 
to choose whether to consent to medical treatment, to refuse it or to choose one rather than 
another of the treatments being offered. The only possible qualification is a case in which 
the choice may lead to the death of a viable foetus." 


There are two possible ways for courts to approach this conflict of interests. The 
more traditional approach is to ask whether the harm to be suffered by one individual 
by reason of the infringement can be justified in the interests of protecting another 
individual from harm. Although no English court has applied this ‘defence’ to disputes 
involving medical treatment, this approach has been favoured in cases concerned 
with the defendant’s physical interventions to prevent an assault on another 
person. Applying this approach to the facts of re S, the inquiry is whether the 
harm to be suffered by Mrs S, when her right to refuse medical treatment is over- 
ridden, is outweighed by the harm to be suffered by the unborn child if the operation 
is not performed. There is, however, a seemingly insurmountable problem with 
this analysis. English courts have consistently stated that an unborn child'has no 
‘legal personhood’ or enforceable rights until it is born.'* It is thus very difficult 
to see how the interests of a fetus, who is not yet a legal person, could override 
the interests of a competent adult patient. Courts in the United States have rejected 


11 supra, at 796. 

12 supra, at 786 (my emphasis). 

13 For example in R v Duffy [1967] 1 QB 63. 

14 Re F (in utero) [1988] Fam 123, C v S [1988] QB 135 and Paton v BPAS [1979] QB 276. 
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this defence in cases of so-called ‘maternal-fetal conflict.’ For example, in re A C, 
the full court of the District of Columbia Court of Appeals found that a fetus cannot’ 
have rights in this respect superior to those of a person who has already been born. 
Unless we interpret Sir Stephen Brown P’s decision in re S as ignoring the decisions 
of the Court of Appeal in re F (in utero) and C v S, we must look beyond this defence 
in order to explain the decision. 

As discussed above, in re T the Court of Appeal adopted a broader approach to 
determine whether medical treatment was lawful despite an adult patient’s refusal 
of consent. Applying this approach to the question of the conflict of interests (between 
mother and fetus), the operation on Mrs S was lawful provided that the public interest 
in protecting her right to refuse medical treatment was outweighed by the public 
interest furthered by performing the operation. But what public interest was furthered 
by operating on Mrs S? Perhaps Sir Stephen Brown P found that the public interest 
in protecting unborn life was sufficiently strong to override the public interest in 
protecting patient autonomy. Some support for this analysis of re S can be taken 
from the above dictum of Lord Donaldson in re T, which suggests that medical 
treatment provided despite a competent adult’s refusal will be justified in the pablic 
interest only in cases involving a third party or viable fetus. Neither Staughton LJ 
nor Butler-Sloss LJ considered the possibility in re T. It follows from the discussion 
in this note that this is the only possible explanation of the decision in re S. This 
must be so even though the declaration was expressed to be in the vital interests 
of Mrs S and her unborn child and not solely on the basis of the public interest 
in protecting unborn life. 

It is crucial to consider whether authorising the performance of a caesarian section 
against the will of a pregnant woman such as Mrs S does, in fact, advance the interests 
of society in protecting unborn life. Although the particular fetus in re S might have 
benefited from the operation were it then to have been born alive, there is a strong 
argument that decisions such as re S, which increase expectations of coerced medical 
treatment, will discourage some women from seeking pre-natal care.'5 In such 
circumstances, it is inevitable that women will develop their own means of coping 
with pre-natal complications; in doing so, they may endanger their own lives and 
those of their unborn children. Surely the interests of unborn children are best 
protected by encouraging all women to seek appropriate pre-natal care, not by 
subjecting pregnant women to the fear that they may be forced to submit to treatment 
which is contrary to their religious beliefs or otherwise unacceptable to them? The 
possibility of legally sanctioned forcible medical intervention is likely also to have 
a destructive effect on the physician-patient relationship which is built upon trust 
and confidence. Given these objections, can it really be asserted that the otherwise 
compelling public interest in respecting a patient’s right to refuse medical treatment 
enshrined in re T should give way to this less clear and more doubtful public interest? 


Was it Lawful to Carry Out the Caesarian Section after the Death 
of the Unborn Child? 


It follows from the discussion above that the caesarian section in re S could be lawfully 
justified only on the basis of the public interest in protecting unborn life. Thus, 
after the death of the unborn child there was no longer any lawful justification for 





15 A discussion of this argument can be found in Nelson and Milliken, ‘Compelled Medical Treatment 
of Pregnant Women’ (1988) 259 JAMA 1060. 
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the operation to be carried out. The court’s declaration, which was based upon the 
‘vital interests’ of both Mrs S and the unborn child, may nonetheless have offered 
the surgeon in re S some legal protection. A doctor will not be liable in negligence 
where he acts on a reasonable interpretation of the law, notwithstanding that his 
understanding of the law may subsequently be shown to be incorrect.’ It is 
unlikely that a court would find that the surgeon in re S was unreasonable in 
interpreting the declaration as authorising the caesarian section even though the unborn 
child died before its performance. 

It is also important to consider whether the declaration would protect the surgeon 
in re S from an action in battery. Although there is authority that a civil declaration 
cannot be determinative of liability in subsequent criminal proceedings," there is 
no binding authority on the effect of such a declaration in subsequent civil proceed- 
ings. In re F, Lord Brandon considered that a declaration would be binding, and 
could be relied upon, by the parties to the initial proceedings but by no-one else. 
It may be argued that a later court would not be prevented, on the basis, of issue 
estoppel, from considering whether a battery was committed by a surgeon after the 
death of the unborn child. This is because, as the facts which prevailed at the time 
of the declaration had changed, the later court would be examining different factual 
issues from those considered in re S. In re F, the House of Lords declared that 
the operation was lawful ‘in the existing circumstances’ and that ‘in the event of 
a material change in the existing circumstances occurring before the said operation 
has been performed, any party shall have liberty to apply for such further or other 
declaration or order as may be just.’'® Possibly because of Sir Stephen Brown P’s 
expectation that the operation would follow almost immediately upon the court 
proceedings, these words were not included in the declaration in re S. But this could 
not make any difference to the legal result since they are obviously implied in any 
declaration made by the court which relates to the legality of future conduct. Although 
the death of the unborn child is obviously a material change of circumstance, as 
a practical matter it is highly unlikely that a later court would find that the surgeon 
in re S had committed a battery when he operated after being granted a declaration 
that the procedure was lawful. 


Conclusion 


The implications of the decision in re S extend beyond the context of operations 
necessary to save the life of a viable fetus. The decision may promote a growing 
acceptance of a broad public interest defence to liability in battery. This would be 
a welcome development in the law as it would require explicit consideration of the 
demands of public policy in each case. Such a pragmatic approach, along the lines 
of the public interest defence to an action for breach of confidence, must be a 
positive development in the law. Whilst the court’s apparent acceptance of a general 
public interest defence to battery is to be welcomed, the actual decision in re S 
highlights the need for judicial caution when applying such a defence. In each case 
it is essential to identify which public interest is to be furthered by the intervention 
and to take into account the implications of the decision when carrying out the 





16 This was stated in Rance v MidDowns Area Health Authority [1990] QB 587. 
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balancing process. In the United States, where the courts have considered ‘the 
maternal-fetal conflict,’ there has been a growing acceptance that the public interest 
in protecting unborn life will override the public interest in protecting patient 
autonomy only in truly exceptional cases (if at all). In re A C, Judge Terry (speaking 
for the majority of the court) declined to specify in what circumstances the public 
interest could prevail to compel a woman to submit to a surgical intervention. He 
did, however, say that: 


We do not quite foreclose the possibility that a conflicting state interest may be so compelling 
that the patient’s wishes must yield, but we anticipate that such cases will be extremely rare 
and truly exceptional. This is not such a case.”° 


Further, the decision in re S represents a worrying policy preference for the rights 
of an unborn child over those of a pregnant woman. The implications of such a 
preference are uncertain. First, could surgical intervention in the interests of the 
health and safety of the fetus, but not in its ‘vital interests,’ also be found to be 
lawful? Second, there is no reason in principle why other rights of women may 
not be overridden in order to protect unborn children. Already, women may be 
denied employment on the basis that conditions in the workplace may endanger their 
childbearing potential or may be harmful to unborn children (whether or not the 
woman seeking employment is, or has any intention of becoming, pregnant).! 
Third, is it also possible that women may lawfully be physically restrained from 
taking part in activities, such as smoking or drinking, which may subject the fetus 
to some risk of harm? 

The brevity of the judgment and the lack of reasons given to support the decision 
in re S leaves many questions unanswered. The inherent problem in judicial 
consideration of cases such as re S is their urgency. Surely it is inappropriate that 
cases raising such important legal principles affecting individuals’ rights should be 
decided in the space of a couple of hours and where the urgency of the ex parte 
motion is such that one party, the woman, is effectively denied legal representation? 
One can only wonder whether this is the ‘fair and public hearing’ to which every 
individual is entitled under the European Convention of Human Rights ‘in any 
determination of his civil rights and obligations.’” It is to be hoped that the 
publicity surrounding this decision will prompt a reconsideration and awareness 
of the inadequate procedures available to determine individuals’ rights whenever 
it is sought to override a competent adult’s refusal of medical treatment. 


ee ee 

20 supra, at 1252. 
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Two Cheers for Caparo: Ravenscroft v 
Rederiaktiebolaget Transatlantic 


Jenny Steele* 


In Ravenscroft,' a mother whose son had died in particularly distressing circum- 
stances brought an action against the defendant company, claiming that their 
(admitted) negligence had caused the prolonged depressive reaction from which she 
suffered after her son’s death. She had neither witnessed the accident nor seen her 
son or his body after the incident, although she had been called to the hospital in 
which he died.? In 1991, this was perceived as a difficult case. The judge, Ward J, 
had some doubts about the correctness (though possibly not the justice) of his decision 
in the plaintiff's favour, and that decision occupies fifteen pages of the Law 
Reports.’ Leave to appeal was granted. 

By the following year, the case was regarded as so easy that the Court of Appeal 
was able to reverse the decision without even calling upon counsel for the defendant. 
This decision occupies a single page, since ‘it does not call for a fuller report.’* 
The intervening factor was, of course, the decision of the House of Lords in Alcock 
v Chief Constable of South Yorkshire Police.’ In that case, their Lordships 
expressed doubts about the correctness of Ward J’s judgment in Ravenscroft, and 
of the very similar result in Hevican v Ruane.‘ It has been decided by the Court 
of Appeal that Ravenscroft (and presumably therefore Hevican) cannot survive the 
actual decision in Alcock. 

Whilst it therefore appears that Alcock has injected at least an element of predict- 
ability into the law on ‘nervous shock,” it is argued here that the redefinition of 
Ravenscroft as an easy case is an illustration of a general (but possibly avoidable) 
problem which has threatened to affect negligence law since Caparo.” 


The Caparo Approach 


Although the Caparo approach to the duty of care did not expressly place the same 
emphasis on policy considerations which had been so troubling in the Anns test,’ 
it nevertheless made policy a key element in understanding and (perhaps) resolving 
difficult negligence cases. The essence of ‘incremental’ development is that one 
begins, not from first principles as Anns had suggested, but from previous authority. 
In addition though, it is recognised that what one is searching for in previous authority 
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(most specifically, the way to approach the elements of ‘proximity’ and “fairness’) 
is itself to be understood as the result of pragmatic enquiry.’ 

As a result, ‘starting from authority’ does not only promise a gain in predictability. 
Another vital advantage of it is that, potentially, it recognises that specific policy 
problems will affect particular areas of the law, and that these policy problems are 
- the key to many of the questions of most genuine difficulty in negligence law. In 
essence, therefore, Caparo represents a welcome recognition of the variety of 
circumstances which affect what ought to be done, and of the impossibility of leaving 
abstract principles to decide cases. 


Nervous Shock: the Problem 


The successful application of the Caparo approach depends upon identifying which 
issues are relevant to the particular category of case with which one is dealing. The 
problem with the existing law on nervous shock may now be quite simply that the 
leading authority in the area — the Alcock case — appears to be regarded as having 
dealt with all those questions which apply to the ‘proximity’ enquiry. Reasoning 
by analogy with decided cases will work on the ‘pragmatic’ level only if those earlier 
cases identified the relevant issues adequately. Where this has not been the case, 
the risk is that too much emphasis will be placed on ‘established cases’ (authority) 
and not enough on ‘pragmatic enquiry’ (reasons). Both are essential if the incremental 
approach is to work. 

As far as ‘nervous shock’ is concerned, English courts have never authoritatively 
decided whether the relevant form of injury is very rare (and therefore perhaps not 
foreseeable) or very common (with recovery therefore requiring to be limited). Not 
only did the House of Lords in Alcock fail to resolve this uncertainty, it effectively 
enshrined that uncertainty in legal principle.''! The effects of this on the Ravenscroft 
case illustrate how reasons now risk losing out to authority in this area. 


Ravenscroft: Before and After 


However one approaches the Ravenscroft case, there was only one factual barrier 
to the plaintiff’s claim, and that was her failure to witness the accident or its ‘after- 
math.’ Other than this, the plaintiff would (as a mother) satisfy Lord Wilberforce’s 
criteria in McLoughlin v O'Brian? and Lord Bridge’s factors in the same case, 
and she would also benefit from being in the category of people whose emotional 
closeness to the victim could be ‘presumed foreseeable’ according to Lord Keith’s 





10 supra n 8. See for example the well-known words of Lord Bridge of Harwich, at p 416: the concepts 
of proximity and justice are ‘little more than convenient labels’ to attach to specific situations which 
‘the law recognises pragmatically as giving rise to a duty of care of a given scope.’ 

11 So, for example, it is pretty clear that it was not considered to be generally foreseeable that relatives 
other than spouses, parents and fiancées would suffer the relevant damage as a result even of witnessing 
the event. Evidence would have to be brought to establish a special degree of foreseeability. On the 
other hand, it seems to have been thought that enough people would suffer the relevant form of damage 
to justify a restrictive approach to the proximity enquiry, presumably in order to avoid excessive liability. 
Given the ‘modest’ sums which are generally recoverable in nervous shock cases (McLoughlin v O'Brian 
[1983] 1 AC 410, at 421, Lord Wilberforce), and given that it had already been implied (if not decided) 
that most relatives would fail the foreseeability test, the fear of over-extensive liability seems quite 
unnecessary. 

12 [1983] 1 AC 410. 
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judgment in Alcock. There was even some evidence that this was an especially 
close-knit family. 

The various findings of fact made at first instance seem to have been vitally 
important. In particular, the available expert evidence led to the following conclusions: 


(1) the plaintiff's suffering, though ‘unusual,’ was not abnormal; 

(2) a ‘small but significant’ proportion of the population would be likely to suffer 
this form of prolonged grief reaction in the plaintiff’s circumstances; 

(3) there was ‘no diagnostic or medical difference’ in the state caused through 
witnessing the event which would make it distinguishable from the state caused 
simply by learning about it from another; and 

(4) the closer the relationship between the plaintiff and the deceased, and: the 
more disturbing the circumstances of the death, the more likely was the 
depressive reaction suffered." 


These factual findings allowed the damage to be described as ‘foreseeable’ for the 
purposes of the remoteness test, but they also enabled the judge to find: that the 
illness was ‘reasonably foreseeable’ for the purposes of the duty of care enquiry. 
The three factors or criteria mentioned by Lords Bridge and Wilberforce in 
McLoughlin (closeness of relationship; closeness to the scene; directness of impact 
upon the senses) were seen as having the general purpose of establishing reasonable 
foreseeability. Perhaps in the light of the fourth finding of fact (as to likelihood 
of psychological injury), it was thought that there was no need to satisfy all three 
criteria: they were regarded as means to this end.5 

Policy issues, the judge noted in Ravenscroft, were to be considered as ‘part and 
parcel of the relationship of proximity.’ Proximity was not further defined. 
However, it was thought that it would be ‘fair and just’ to impose liability, on the 
basis that over-extensive damages were not likely." The first two factual findings 
suggest this to be the case. In addition, it was thought that it may be unfair or unjust 
to the plaintiff to deny liability, particularly if this were to be done on the basis 
of ‘mechanical considerations of geographical or temporal proximity.’'* Here, the 
third factual finding may have been relevant. It was not added, though it could have 
been, that it is generally cheaper to compensate a relative for nervous shock than 
to pay for a long-lasting physical injury. Where the victim of one’s carelessness 
has died, damages in respect of that death are often very limited.'® Where is the 
threatened over-extensive liability to come from? 

Alcock itself presents a stark contrast, in that there were no comparable factual 
findings. The evidence of the plaintiffs in respect of their psychological injuries 
was not considered, and it was therefore not known whether any of them, let alone 
how many, could establish that they came within the relevant category of people 
reacting to sudden bereavement in the specific way which is required.” It was 


13 supra n 5, p 398E. 

14 supra n 3, p 79e—g, where remoteness is discussed. See on the duty of care issue: ibid pp 84—85, 
especially p 84h. 

15 ibid p 84g—h. This is clearly closer to Lord Bridge’s approach than to Lord Wilberforce’s. 

l6 ibid p 85a. See n 21 below for confirmation of this approach. 

17 ibid p 85b. 

18 ibid p 85d—g, quoting Deane J in Jaensch v Coffey (1984) 54 ALR 417, 462. 

19 See on this issue the case of Hicks v Chief Constable [1992] 2 All ER 65, in which another potential 
source of compensation for Hillsborough relatives was closed off. 

20 Hidden J, at first instance, was faced with a very limited amount of evidence on the subject of the 
plaintiffs’ injuries, including one ‘generic report,’ and sixteen individual reports relating to the individual 
plaintiffs. It was the first instance judge who made the decision to proceed on the basis of ‘assumed 


246 © The Modern Law Review Limited 1993 


March 1993] Two Cheers for Caparo: Ravenscroft v Rederiaktiebolaget Transatlantic 


admitted by one of their Lordships that only policy could genuinely explain that 
decision, whatever the language used.?! But what policy reason can explain it? 
Alcock was a case which was effectively decided on the basis of assumed facts and 
which probably raised rather unusual policy issues of its own. Amongst the factors 
which may have influenced the decision are, for example, the fact that this was 
a widely broadcast event with very numerous victims and with a publicly funded 
police force as the defendant. There was an immediate problem in that the sixteen 
plaintiffs were acknowledged to be only a few of the many who might have been 
in a position to claim compensation, and so the result of finding in favour of a 
substantial number of plaintiffs would be difficult to gauge even for these defend- 
ants.2 To allow a decision of this sort to determine the meaning of proximity is 
quite contrary to the pragmatic spirit of Caparo.” In brief, we do not know 
whether the plaintiffs in Alcock were too numerous, or too unusual, and indeed 
the judgments in the House of Lords show signs of being influenced by fear of both 
possibilities. 

As explained above, in Ravenscroft the factual material necessary for dealing with 
these issues was identified at first instance. Why then did the plaintiff lose? This 
question ought to be ultimately answerable by some sort of reason of policy or justice, 
if policy and justice are to be the bases of the duty of care enquiry. Certainly, the 
incremental approach tells us to start from authority when determining a duty of 
care question, but it also presumes that some reason can be found to explain decided 
cases. The Anns test was criticised partly because its second stage — were there 
any reasons to negative or limit the prima facie duty? — sometimes seemed to require 
a plaintiff who had won in principle to lose in practice. In Ravenscroft, the answer 
to the question ‘why?’ is simply that authority says so. No explanation of that authority 
is consistent with the factual findings in the case itself. Is this any easier to swallow 
than stage two of the Anns enquiry? 





facts’: supra n 5, p 318B—C. Given the nature of the case (specifically, the number of plaintiffs and 
the uncertainty of the law), it may well be that he had little realistic choice in this regard. 

21 See Lord Oliver, ibid at p 410F—G. He was keen to emphasise that the sort of ‘policy’ which was 
relevant to the proximity enquiry was different from the ‘arbitrary and unenunciated’ form which 
is generally (for the English lawyer) suggested by the word. 

22 One wonders whether the practice of group litigation in cases which raise novel questions of negligence 
law might be a tactical error in the light of this decision: will the prospect of numerous plaintiffs 
who are in effect ‘testing the water’ for further claims always bring out the fear of excessive liability 
which is undoubtedly discernible in Alcock? 

23 Avery similar point was made by the Court of Appeal in the case of Attia v British Gas plc [1987] 
3 All ER 455. See Dillon LJ: ‘The law has developed step by step and is still developing. In those 
circumstances I would be particularly reluctant to lay down any general rule as to the conditions in 
which such damages can or cannot be recovered as a matter of public policy’ (p 475h). The other 
judges of the Court of Appeal agreed that, despite the example of cases such as Donoghue v Stevenson 
itself, questions of this sort were best not dealt with on the basis of assumed facts. 
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REVIEW ARTICLE 


‘Positively Postmodern Stanley’ and Other Law Stories 
Andrew Goldsmith* 


Austin Sarat and Thomas R. Kearns (eds), The Fate of Law, Ann Arbor: University 
of Michigan Press, 1991, 304 pp, hb $34.50. 


The legal academy stands on the brink of yet another wave of self-evaluation. While 
the proliferation of interdisciplinary perspectives on law in the past three decades 
has resulted in much soul-searching within legal scholarship and legal education, 
it is arguable that the discipline’s quest for self-understanding and change is about 
to reach new heights (or depths) in the light of some theoretical challenges stemming 
from recent Continental social and political philosophy. The Fate of Law' provides 
an engaging contribution to this process. 

The book consists of five substantial essays which examine, the covernote informs 
us, the ‘problems and prospects of law in the late twentieth century.’ The editors 
of the collection state in the Introduction that their aim in soliciting contributions 
to the book was to ‘invite contemplation about how, if at all, law and legal scholarship 
have responded, or should respond, to feminist and poststructuralist challenges to 
claims about law’s neutrality, objectivity, and capacity to limit and channel the 
exercise of power in American life’ (p 2). In reply, the contributors, along with 
the editors jointly, have provided essays dealing in quite distinctive ways with a 
broad range of issues and movements within contemporary American legal thought. 
Each essay’s treatment of these issues reflects in some way the influence of feminist 
and post-modernist/structuralist thinking upon the legal academy in recent times. 

To try and identify a common theme for the collection with greater particularity 
inevitably invites consideration of the significance and appropriateness of the title, 
in particular the use of the word fate. Indeed, this issue seems to give rise to sustained 
self-consciousness by the two editors towards the end of their Introduction. As one 
might expect in what undoubtedly is a fin-de-siécle exercise, the editors and 
contributors confront the issue not just of what has law been like and what position 
has it brought us to, but also what does it portend. The book thus represents a 
profound exercise in legal reflexivity, an extended self-conscious intellectual stock- 
taking by legal theorists. It is not revealing too much to state that each contributor 
reaches a point of accommodation with the idea of the continued relevance of law. 
Albeit different narratives are told, no essay suggests a demise for law’s story. In 
view of the title, nevertheless, the question may be asked whether the contributors 
view law’s future from a point of detached, almost tragic hopefulness, or whether 
greater possibilities exist and something more is required of us both as legal scholars 
and as subjects of late twentieth-century law. 

The sense the collection leaves one with, having read each contribution carefully, 
is the latter rather than the former. Just how far each essay takes this line is question- 


*Faculty of Law, Monash University, Melbourne, Australia. 
I would like to thank Gordon Clark for reading and commenting on an earlier version of this article. 


1 All page references in the text are to this book. 
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able and will be discussed further below. With the notable exception of Stanley 
Fish, each contributor writes from a position of extreme dissatisfaction with the 
present state of law. Each in some way is resolved to identifying the contingencies 
of law and human existence which establish the conditions for hope and change. 
While not overtly redemptive in most instances, the essays as a whole seem to set 
for themselves the task of showing the possibilities within law and the obligations 
upon us as scholars and citizens to seek individual and social emancipation. This 
is why the title is arguably rather odd, suggestive as it is that law itself is doomed 
to destruction or is profoundly preordained, making practical and theoretical human 
activity pointless. This is not how the editors at least would see matters, although 
contingency of expression colours their statements on this point. Thus, “perhaps 
law’s fate is neither so well settled nor so precarious as we might imagine.’ We 
may yet ‘witness the rescue of the modern condition from itself (p 12). As a 
conscious inquiry into the state of law in modernity, a more appropriate title might 
have been The Destiny of Law or The Contingency of Law, to reflect the modern 
sense of identity as one of seemingly endless possibilities and the correlative require- 
ment of responsibility that is implied by radical contingency. As Agnes Heller and 
Ferenc Feher have observed, ‘[d]estiny, not fate, now defines the individual’s relation 
to the world. Where fate determines possibilities, destiny lingers among possibilities, 
it has to be caught.’ This comment on the significance of the title is not simply 
semantic pedantry, for the substance of the collection is an exploration of these themes 
of possibility and responsibility within law. It is these questions, rather than others 
premised on a bleaker view of the world, that make the book such an important 
contribution to legal thought and to our understanding of our legal predicament. 

Although there is some variability, the essays are generally speaking well-written 
and clearly expressed. Not the least significance of this observation is that the 
collection stands as a reasonably accessible guide to many of the ‘-isms’ that pervade 
current theoretically inclined legal scholarship. In some shape or form, the collection 
discusses most of the schools of legal criticism inspired by Continental philosophy, 
including hermeneutics and literary theory, critical theory and critical legal studies, 
feminist theory and, as already noted, poststructuralism and postmodernism. 
Predictably, there are also accounts of law and economics, law and humanities, 
legal positivism and legal formalism to complete the jurisprudential journey. While 
hesitating to recommend any single work that would stand as a comprehensive guide 
of sorts to the current diversity within modern legal theory, the neophyte of this 
field would do well to consult these essays. Another feature which recommends 
the book is that each essay, to a greater rather than lesser degree, takes the form 
of a theoretical inquiry, resorting critically to the resources offered by different 
theoretical perspectives for the purposes of the particular inquiry. In this way it 
avoids heavy-handed exegesis of individual theories, emphasising instead primary 
characteristics and points of similarity and departure between different perspectives. 
Each essay has its own thesis or argument, so it would be quite wrong to see the 
collection’s appeal as lying simply in its value as some sort of theoretical primer. 

Significantly, a number of the essays share a feature quite refreshing in the setting 
of almost all critical accounts of law. This is an overt theoretical as well as practical 
interest in the contextual, concrete significance of law, as against the less localised 
preoccupations of legal consciousness and legal ideology. Rather than engaging in 
the now familiar agonistic exercises of critical legal scholars over the interpretive 


2 Agnes Heller and Ferenc Feher, The Postmodern Political Condition (Cambridge: Polity Press, 1988) 
p 17. 
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and social significance of appellate court doctrine,’ several contributors evince a 
very clear concern to examine the situations of those individuals and groups whose 
access to the courts, and hence representation in doctrine, has been minimal or even 
nonexistent. Reflecting their marginality on a host of social criteria, it is these 
individuals and groups who have (to borrow Galanter’s terminology) not managed 
even to qualify as ‘have-nots’ in litigation, remaining very often instead ‘have-no- 
legal-standings.’* In no small measure, this reorientation in scholarship owes a 
considerable debt to varieties of deconstruction, poststructuralism and feminist theory 
which have called attention so trenchantly to the absence from influential discourses 
and social institutions of the voices and perspectives of a variety of groups and 
individuals within society. Racial minorities, women and children, gays and 
lesbians, and physically or mentally disadvantaged persons are those frequently 
pointed to as in some sense or other silenced by current discourses of knowledge 
and politics. The focus on law’s intersubjectivity at the level of everyday life implied 
or demanded by this theoretical emphasis requires legal scholars to take seriously, 
clearly and overtly, the experiences and viewpoints of these individuals and groups 
both at the hands of the law and in the absence of law. 

It is ironic that this ‘bottom-up’ perspective should have escaped close attention 
by radical male theorists for so long, while they engaged in ‘demystification’ and 
‘trashing.’ One theorist of an earlier generation, Antonio Gramsci, has influenced 
a considerable number of recent neo-Marxist theorists as well as being cited with 
approval in a number of CLS pieces.” While most of these scholars have seized 
upon his concept of hegemony® to explain the persistent hold capitalism has on the 
minds as well as the bodies of workers, insufficient regard has been given by these 
scholars to the concrete level of everyday experience, where Gramsci locates the 
effectivity of hegemony, including that of law. Thus, he wrote: 


In practice, this problem [hegemony through law] is the correspondence ‘spontaneously and 
freely accepted’ between the acts and the admissions of each individual, between the conduct 
of each individual and the ends which society sets itself as necessary ... The ‘juridical’ 
continuity of the organized centre must be not of a Byzantine/Napoleonic type, ie according 
to a code conceived of as perceptual, but Roman/Anglo-Saxon — that is to say, a type whose 
essential characteristic consists in its method, which is realistic and always keeps close to 
concrete life in perpetual development.? 


As will be argued later, this injunction seems not only to have been overlooked 


3 Jt is now a common observation about CLS that huge amounts of intellectual effort and energy have 
been expended on the ‘deconstruction of doctrine,’ to the virtual exclusion of other activities. For 
examples, see the essays in D. Kairys (ed), The Politics of Law (New York: Pantheon Press, 1982) 
and in A. Hutchinson (ed), Critical Legal Studies (Totowa, NJ: Rowman & Littlefield, 1989). 
Marc Galanter, ‘Why the “Haves” Come Out Ahead: Speculations on the Limits of Legal Change’ 
(1974) 9 Law and Society Rev 95. 

See for example Drucilla Cornell, Beyond Accommodation: Ethical Feminism, Deconstruction and 

the Law (New York: Routledge, 1991). 

On the notion of ‘trashing’ within CLS, see Mark Kelman, ‘Trashing’ (1984) 36 Stanford L Rev 293. 

See eg Robert Gordon, ‘New Developments in Legal Theory’ in Kairys, n 3 above, pp 281—293; 

Edward Greer, ‘Antonio Gramsci and “Legal Hegemony”’ in Kairys, ibid pp 304—309; Karl Klare, 

‘Judicial Deradicalization of the Wagner Act and the Origins of Modern Legal Consciousness, 

1937—1941’ (1978) 62 Minnesota L Rev 265. 

8 ‘Hegemony’ is the term Gramsci used to refer to the process whereby the dominant group maintained 
leadership over the rest of society through presenting their own views as those of the whole society, 
thus obtaining control or direction through a spurious ‘consent of the masses.’ It implies a notion 
of false consciousness on the part of the masses. See Antonio Gramsci, Selections from the Prison 
Notebooks (London: Lawrence and Wishart, 1971). 

9 Selections, ibid pp 195—196. (My emphasis.) 
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by critical jurisprudence’s ‘usual suspects,’!° but by most critical legal scholars 
whose theoretical work has typically failed to demonstrate close attention to “concrete 
life in perpetual development.’"! 


Putting People Back In 


The essay by Martha Minow, ‘Partial Justice: Law and Minorities,’ is probably 
my favourite of the collection. It is written in a clear unpretentious manner that 
reveals the contradictions, ambiguities and dilemmas that Minow sees being posed 
by modern law. The essay also identifies a number of shortcomings within mainstream 
legal scholarship including, in this instance, critical legal theory. Her guiding concern 
in this essay is for ‘people who have not been the central subjects of theories of 
law, people who have lived in law’s shadows’ (p 15).'2 Minow begins by suggest- 
ing that legal scholarship is on the threshold of a paradigm shift. A variety of 
challenges to the idea of law as based upon reason means no longer that reason 
is questioned as to its content or meaning, but rather that the possibility of reason 
is itself in question. This shift has been presaged, she notes, in the sphere of legal 
practice where, ‘[i]Jn many ways, practising lawyers have even more corrosive 
skepticism about rational consensus as a way to explain law than [sic] do legal 
scholars’ (p 21). It is then somewhat perplexing that Minow should suggest that 
the debate concerning such a shift ‘could shed light on developments in legal practice’ 
(loc cit). More pertinently, it might be suggested, scepticism in legal practice ought 
to challenge and provoke the theorists of paradigm change to locate some of their 
concerns in the professional practice sphere. 

The breadth and diversity of doubt with respect to law, Minow suggests, implies 
the need for more candour in legal argument, both with respect to means and ends. 
This seems required by recognition of the role of standpoint in defining what is 
knowledge. It is also a strategy in the face of a fundamental dilemma pointed out 
by Minow: ‘If reason itself is contested, how are we to think about the contest?’ 
(p 32). She goes on to examine a number of critiques of rights and the Rule of Law, 
as well as several perspectives, including hermeneutics and communitarianism, that 
point to the imbedded nature of individual lives and the importance of interpreting 
words and actions contextually. These critiques stand opposed to unproblematic 
assertions of universality and objectivity in social and legal life, pointing to the spheres 
of the subjective and the particular as meaningful in everyday life. 

In the face of growing dissent on the possibility of Enlightenment-style Reason, 
Minow quite rightly points out the challenge this poses for the state, faced with 
a welter. of competing and conflicting standpoints and claims. Yet she does not set 
out to create a new jurisprudence edifice-like on the site of the old paradigm stalemate. 
Her style is too modest and her sensibilities too postmodern to start proposing any 
new alternative “grand narrative’ concerning the nature of, and justification for, 
law. Rather, by resort to narratives and consideration of the issue of standpoint 
or vantage point, she defines her task at least substantially in terms of asking questions, 


10 Like the police inspector in the final scene of the film Casablanca, critical legal scholars have their 
familiar ‘suspects for interrogation.” Usually, they involve appellate judicial decisions with pretensions 
to formalism and determinacy, or the writings of analytical legal philosophy. The works of H.L.A. 
Hart and Ronald Dworkin provide regular examples of the latter. 

11 Selections, n 8 above, p 196. 

12 This focus has recently been designated ‘outsider scholarship.’ See Mary Coombs, ‘Outsider Scholarship: 
The Law Review Studies’ (1992) 63 U Colorado L Rev 683. 
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for ‘only by asking different questions can we consider what has been left out or 
suppressed by legal theory in the past’ (p 49). 

It is at this point that Minow tells what she terms the ‘outsiders’ story,’ which 
stands apart from the ‘insiders’ story’ constituted by theories stemming from the 
Enlightenment, which have been essentially masculine and focused on the public 
sphere. For Minow, outsiders are those marginal in the insiders’ story: women, 
children, racial and religious minorities, and the disabled. While for these groups 
there are complexities and uncertainties concerning such issues as the relevance 
of rights, stemming from the CLS critique of rights, there is scepticism towards 
giving up all rights and rights strategies, and towards the relativism of all standards 
as some readings of postmodernism suggest. There is also concern about apparent 
political irrelevance suggested by postmodernism’s celebration of relativity and 
particularity, but also in respect of the ‘solutions’ proffered by modernist critical 
scholars. Hence, Minow is inclined to adhere to the outsiders’ story because of 
‘its insistence upon the partiality of all stories, and its simultaneous commitment 
to normative commitment and skeptical critique’ (p 63). 

What, then, should be done? Minow does not propose to privilege the outsiders’ 
story at the expense of the insiders’, for this would deny the partial truth of the 
latter. To do so would also limit the extent to which law can be understood at different 
levels and in different spheres. It is important to see law as not being monolithic, 
but rather in terms of a ‘pluralism of legal worlds.’ She therefore announces that 
for herself, the appropriate action is to do her legal theory via ‘working on problems 
in specific contexts’ (p 68). As she so forthrightly observes, ‘[a]ccording to old 
criteria, this would not be recognized as legal doctrine, or as jurisprudence’ (p 68). 
While the heavens of ‘Doctrinia’ might tremble and shake at the prospect of such 
scholarly irreverence, my hope is that Minow and scholars of her ilk will nevertheless 
continue to engage in significant and meaningful work of this kind. Such work, 
which she terms contextual legal theory, will be meaningful in ways the inhabitants 
of Doctrinia could only dream (or possibly have nightmares) about, not only by 
charting relatively unnavigated theoretical waters but also by addressing ‘actual 
problems, as defined and experienced by the people living through them’ (p 73). 
It will cast illumination on the voices, interests and concerns of those persons largely 
disenfranchised by mainstream legal thought, and challenge the capacity of the 
institutional structures of law to give expression to these undeniably partial but real 
standpoints. From the perspective of those working in community legal centres and 
legal aid offices, such theoretical work will give added weight and poignancy to 
the sort of work in which such offices have been engaged for decades with limited 
results. For all intents and purposes, these are issues on which the ‘old criteria’ 
of jurisprudence, by comparison, have remained deafeningly silent. 


Law Hurts 


The editors have provided an essay which complements in many ways the approach 
taken by Minow. Their essay, ‘A Journey Through Forgetting: Toward a Juris- 
rudence of Violence,’ offers what seems a highly novel argument concerning a topic 
which legal theorists have to date largely ignored. Yet at the same time, the argument 
is disconcerting in terms of what it leaves out of contention, namely considerable 


13 By this fictitious country, I mean to refer to that substantial, dominant field within legal theory that 
regards appellate court doctrine as the hallowed turf of scholarly legal endeavour. 
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theoretical contest and practical struggle concerning the nature of rules and the Rule 
of Law. It also evidences a certain forgetfulness and even at times a naivety of its 
own with respect to what can be learnt from other fields of knowledge and practice. 
Both omissions or oversights are surprising in view of the authors’ concern to examine 
the sphere of everyday life, and particularly the experiences of living legal subjects. 

In sketching out a ‘jurisprudence of violence,’ the authors show clear influences 
from three sources in particular: the French poststructuralists Jacques Derrida and 
Michel Foucault, and American legal scholar Robert Cover. In drawing upon this 
work, Sarat and Kearns wish to make the rather surprising and counterintuitive 
argument that modern law, like Hobbes’ Leviathan, is actually a ‘frightening, 
bloodthirsty beast’ (p 209). Less surprising is their added qualification concerning 
this modern Leviathan. This beast is ‘as intent on concealing its bloodletting activities, 
on covering its bloody tracks as on slaking its deadly thirst’ (p 209). If this analysis 
is inclined to strike us as exaggerated or even unrealistic, the authors suggest that 
part of the reason lies in the forgetfulness of jurisprudence and the emphatic detach- 
ment of judicial activity, both of which self-consciously retreat to an abstract, 
formalised world of legal norms. Before turning to these arguments, I wish to say 
something about the insight or assumption behind this provocative proposition. 

Central to this essay is the thesis that law is violent. Yet it is a situation, the authors 
argue, that legal theory practically ignores. This violence is not commonly on the 
gut-wrenching, mind-numbing scale so vividly set out by Foucault in the opening 
pages of Discipline and Punish.“ It is, rather, a feature of everyday existence. As 
Sarat and Kearns put it: 


the violence that law produces or protects is not just inscribed on bodies subject to incarceration 
or execution; it includes, as well, the suffering imposed, say, on a welfare mother when her 
benefits are reduced or on a homeless man when he is branded a loiterer and told to ‘move 
along’ (p 210). 


The extent of the law’s capacity to hurt is thus extensive, implicated in a broad 
range of settings: 


Law’s violence ... is inflicted wherever legal will is imposed on the world, wherever a legal 
edict, a judicial decision, or a legislative act cuts, wrenches, or excises life from its social 
context (loc cit). 


Other, less romantic ways of portraying the process described by Sarat and Kearns 
might be to say that law makes a difference, or that judgment matters. While such 
alternatives are not inconsistent with clearly painful, even fatal legal outcomes, they 
suggest a range of experiences at the hands of law, experiences that do not necessarily 
reduce to graphic accounts of personal pain or sit well with the authors’ Gothic 
metaphor. In seeking to trace the reasons for the selection of this form of expression, 
the influence of Derrida is evident. In a footnote accompanying the last quotation, 
the authors cite Derrida and in particular the following sentence: ‘Justice, as law, 
is never exercised without a decision that cuts’ (p 210). While one wonders in such 
instances as these whether the English translation was able to give full effect to 
the nuances of the French original, there remains the question whether the analysis 
of law stands to gain much from such vivid accounts which, needless to say, might 
with some justification be doubted on empirical grounds in many instances. !5 





14 Michel Foucault, Discipline and Punish (New York: Pantheon Press, 1977). 

I5 It is at least doubtful to what extent the issue of on-the-spot parking and speeding tickets, am increasingly 
pervasive feature of our regulated existences, can be equated with the more corporal (and in some 
countries capital) deeds associated with the criminal law. To try and equate them, as Sarat and Kearns 
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In this regard, it is possible to state two concerns. Both derive from the problematic 
yet central concept of violence in the way it is presented by Sarat and Kearns. The 
first is that the overblown language might too readily result in outright dismissal 
of the authors’ argument by mainstream legal theorists. This would undercut what 
surely motivates the authors — the predicament of ordinary lives in the face of the 
Jaw. Their argument might quite easily be expressed less dramatically, but in a way 
that would be more resistant to conservative criticism. Another concern is that such 
an account effaces a significant part of the historical understanding and role of law 
by its focus on the negativity of law. Such an account overlooks the general recognition 
accorded to notions of rights and the Rule of Law by such diverse individuals as 
E.P. Thompson’ and Martin Krygier.” It also is to ignore, at least on my inter- 
pretation of its significance, the sort of ethnographic work undertaken by legal 
anthropologist Sally Merry, work which, ironically, is cited in the essay without 
any textual discussion. In her recent work, Getting Justice and Getting Even,"*® 
Merry sets out the contradictory nature of law in practice, in which working-class 
persons cannot always be portrayed accurately as litigational cadavers, but rather 
on occasions may resemble social actors with some, albeit often very limited and 
even inadequate, effectiveness in legal forums. Although one would be surprised 
if the correspondence were anything but coincidental, there is something fundamen- 
tally reductionist and structuralist in the authors’ blithe equation between law and 
violence. This equation in its starkness is disturbingly redolent of the structural- 
Marxist works of Louis Althusser? and Nicos Poulantzas.”° Such a resemblance 
is particularly ironic in view of what otherwise would seem to be the authors’ clear 
desire for their work to connect with the experiences of law’s ‘victims.’ Their 
exclusively negative thesis thus seems to ignore a whole tradition of contestation 
over law, one which features elements of a substantially if not unqualifiedly positive 
nature. For just as Sarat and Kearns state that law cuts, wrenches and excises, they 
might have added that law may also heal, protect and restore. 

The ‘journey through forgetting’ for Sarat and Kearns commences with traditional 
jurisprudence’s incremental interment of the vision of law’s connection to force, 
ever since the Austinian command theory of law. Considerable space is given to 
the legal theories of H.L.A. Hart and Ronald Dworkin. Hart’s theory has presented 
law as ‘an affair of rules ... and is only obliquely a matter of power, pain and 
violence’ (p 233). For them, Dworkin’s denial of judicial discretion has the effect 
of presenting judges and adjudication as benchmarks for the conception of law, one 
which on Dworkin’s account of judicial activity resembles the activity of legal 
philosophy. Once again, the effect is a sleight of hand: ‘In Dworkin, law and 
philosophy tend to merge; unsurprisingly, questions about violence tend to disappear’ 


would seem impliedly to do, beggars the diversity of experiences possible at the hands of the law. 
Although Sarat and Kearns fail to do so expressly, it is possible that they intend to adopt a much 

wider conception of violence, one which stems from work by Walter Benjamin. This conception is 

discussed in Drucilla Cornell, The Philosophy of the Limit (New York: Routledge, 1992). 

16 E.P. Thompson, Whigs and Hunters: The Origins of the Black Act (London: Allen Lane, 1975). 

17 Martin Krygier, ‘Marxism and the Rule of Law: Reflections After the Collapse of Communism’ (1991) 
15 Law and Social Inquiry 633. 

18 Sally Engle Merry, Getting Justice and Getting Even: Legal Consciousness Among Working-Class 
Americans (Chicago: University of Chicago Press, 1990). 

19 Here I am thinking of Althusser’s essay, ‘Ideology and Ideological State Apparatuses (Notes toward 
an Investigation)’ in Louis Althusser (ed), Lenin and Philosophy and Other Essays (London: New 
Left Books, 1971) pp 127—186. For a critique of this perspective, see T. Eagleton, Ideology: An 
Introduction (London: Verso, 1991), especially pp 136—150. 

20 See for example Nicos Poulantzas, Political Power and Social Classes (London: Verso, 1973). 
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(p 246). One major consequence of this jurisprudential tradition is the presentation 
and institutionalisation of a ‘distinctive space for law,’ in which the law deliberately 
strives to avoid overt associations with politics and to avoid ‘any robust contact 
with daily life’ (p 249). Law’s distancing from pain and violence is once again 
asserted. 

Law’s ‘forgetful journey’ is not yet over, for Sarat and Kearns fix their targets 
next on the contribution of critical jurisprudence or Critical Legal Studies. In this 
respect, they focus upon an aspect of CLS which must surely rank high among the 
reasons why CLS’ influence has been confined predominantly to (mainly American) 
elite law schools, failing in large measure to penetrate the consciousness of precisely 
those groups who politically it would wish to identify itself with. In essence, CLS 
has shared mainstream legal thought’s singular obsession with what judges do, in 
particular how judges read and interpret legal texts.) While showing often very 
effectively the indeterminacy of law and the social bias associated with judicial 
interpretation: 


critics have, for the most part, operated within the terrain defined by traditional jurisprudence 
and, as a result, have limited themselves to arguing about the nature of rules, principles, 
and the interpretive activities of judges. The contest is joined over the meaning of law’s words, 
not its deeds ... While a radically different understanding is presented, physical violence 
remains hidden from view. We are provided with another bloodless story of law (p 254). 


Because critical jurisprudence has spent its energies largely examining the question 
of how law ‘colonises’ souls rather than bodies, Sarat and Kearns offer some 
directions for what a jurisprudence of violence might look like. Their suggestions 
on this account openly acknowledge the influence of Cover’s essay ‘Violence and 
the Word.’ The thrust of their argument is that the jurisprudence of violence 
should focus on the experiences of legal subjects, whose bodies are the objects of 
legally inflicted pain, and on those whose role allocated by the state is to inflict 
pain on those legal subjects. As they adroitly observe, a scepticism towards law 
as rules or adjudication and a concern for the administration and reception of legal 
pain must inevitably examine the elaborate forms of social organisation associated 
with legal violence. 

For such a jurisprudence of violence, it makes all the sense in the world to address 
the experience element of legal subjectivity, and to include within its purview the 
roles and activities of police officers, district attorneys, wardens and others. One 
additional group which they might specifically have suggested in this context is legal 
practitioners, who arguably are not predominantly engaged in Dworkinian legal 
philosophy but rather in more mundane pragmatic considerations as ‘justice 
brokers’? and ‘conceptive ideologists.’** This is not an argument I would wish to 
take exception to in any respect. Nevertheless, a curious element here is the route 
taken to make this point. It is a particularly unusual route in view of at least one 
author’s (Sarat’s) longstanding association with the Law and Society movement, 


21 For examples of criticism of this kind, see Frank Munger and Carrol Seron, ‘Critical Legal Studies 
v Critical Legal Theory: A Comment on Method’ (1984) 6 Law and Policy 257; A.J. Goldsmith, 
‘Process, Power and “Consent”: Some Notes Towards a Critical Theory of Collective Bargaining’ 
(1987) 7 Windsor Yearbook of Access to Justice 21. 

22 Robert Cover, ‘Violence and the Word’ (1986) 95 Yale LJ 1601. 

23 This concept is developed and used to understand the work of practising lawyers: Herbert Kritzer, 
The Justice Broker: Lawyers and Ordinary Litigation (New York: Oxford University Press, 1990). 

24 Maureen Cain explains and uses this idea in her essay, ‘The General Practice Lawyer and the Client: 
Towards a Radical Conception’ in R. Dingwall and P. Lewis (eds), The Sociology of the Professions: 
Lawyers, Doctors and Others (London: Macmillan, 1983). 


© The Modern Law Review Limited 1993 255 


The Modern Law Review [Vol. 56 


a movement with a general reputation for detailed empirical studies of legal 
phenomena. 

What is remarkable here is the need the authors felt to rehearse in detail the 
shortcomings in the analytical jurisprudence of Hart and Dworkin and in CLS. 
Anyone who has come to contemporary legal thought from a background in radical 
criminology, law and social science or progressive legal practice could not fail to 
be struck by the vast conceptual and experiential distances between the concerns 
of Hart, Dworkin, etc and those on the receiving end of law. Put bluntly, there 
is, practically speaking, nothing in Dworkin’s or Hart’s analytically impressive works 
that permits identification in any meaningful sense between legal scholars or 
practitioners seeking to understand or assist legal subjects and everyday legal subjects. 
Somehow, Hercules just doesn’t seem to epitomise your local magistrates’ court 
or legal advice centre. These persons would be the least struck by the case made 
by the authors for a new jurisprudence, except perhaps in the sense of why it has 
taken legal theorists so long to realise this point. In contrast, someone who, for 
example, had engaged in ethnographic studies of police patrol work,” or who had 
conducted observations of how summary trial courts operate,” or who had studied 
the exercise of discretion of welfare workers,” could not fail to speak in some 
sense relevantly to the predicament of those caught up in the mundane exercise of 
legal power. While such work does not yet exist in abundance, it has existed in 
some form at least since 1961 (the year Hart’s The Concept of Law” appeared) 
and has been relatively common and accessible certainly since 1977 (the time of 
publication of Dworkin’s Taking Rights Seriously”). While the authors’ peregrina- 
tions through the analytical landscapes of Hart and Dworkin undoubtedly illustrate 
and confirm the powerful hold legal formalism and traditional legal theory continues 
to exercise over legal scholarship and legal education, mainstream and progressive, 
it is nevertheless still surprising that a longstanding socio-legal scholar such as Sarat 
should have found the stimulation and justification for such an argument not in an 
empirically focused scholarly project now some three or more decades old, but rather 
in some theoretical moments of more recent provenance.*° 


‘Practically Speaking ...’ 


The essay by Stanley Fish, “The Law Wishes to Have a Formal Existence,’ presents 
an argument concerning what might be described as the duality or perhaps the sleight 
of hand of legal doctrine. Those familiar with Fish’s earlier writings?! will 
recognise the continued interest in legal language and legal discourse, and their 
relationship to the discursive practices of judges in producing legal doctrine. In 


25 One example of this work is Richard Ericson’s Reproducing Order: A Study of Police Patrol Work 
(Toronto: University of Toronto Press, 1982). 

26 Pat Carlen, Magistrates’ Justice (Oxford: Martin Robertson, 1976). 

27 Michael Lipsky, Street-Level Bureaucracy: Dilemmas of the Individual in the Public Service (New 
York: Russell Sage, 1980). 

28 H.L.A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961). 

29 Ronald Dworkin, Taking Rights Seriously (London: Duckworth, 1977). 

30 Cover’s article, n 22 above, appeared in 1986, while the article by Derrida appeared in English in 
1990. See Jacques Derrida, ‘Force of Law: The “Mystical Foundation of Authority”’ (1990) 11 Cardozo 
L Rev 919. 

31 Iam here referring to the various essays reprinted in Stanley Fish, Doing What Comes Naturally: 
Change, Rhetoric and the Practice of Theory in Literary and Legal Studies (Oxford: Clarendon Press, 
1989). 
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making his case, Fish engages with a number of other scholars interested in legal 
discourse, in particular James Boyd White, Clare Dalton and Peter Goodrich. His 
case, as we shall see, is a pragmatic one, which eschews the search for transcendental 
grounds in the practice of law, preferring instead that we openly recognise law’s 
rhetorical aspect. It is within the context of this rhetorical dimension that Fish locates, 
and applauds, law’s cleverness in stage-managing its double-edged character. 

Fish argues that ‘however much the law wishes to have a formal existence, it 
cannot succeed in doing so, because — at any level from the most hightly abstract 
to the most particular and detailed — any specification of what the law is will already 
be infected by interpretation and will therefore be challengeable’ (p 162). There 
is a sense, however, in which law does succeed in realising formalism, but this 
is as ‘a political/rhetorical achievement’ (loc cit) rather than in an transcendental 
sense, as pursued by formalists. While formalism is not real, it is representational, 
and its effects are real. He chooses to illustrate this paradoxical notion in the setting 
of contract doctrine. Here he focuses on the elements of legal doctrine and the tactics 
of persuasion comprising legal argument in contract cases. In this context, judicial 
compliance with the dictates of law’s formalist aspirations is an achievement 
representing a pragmatic accommodation between the constraints of the verbal 
formulae and a persuasive narrative in some ultimately indeterminate sense recon- 
cilable with the legal rules ‘governing’ the case. The persuasive account emerges 
from the congruence of the particular account presented and certain tacit under- 
Standings ‘tantamount to already-in-place beliefs’ (p 175). The ability of legal 
argument to trade upon these beliefs vests a considerable rhetorical advantage, one 
which goes a long way (within the constraints laid down by doctrine) in persuading 
the court of its merits. Leaving aside the specific question in the essay of how 
doctrine operates, there is at least a passing resemblance here between Fish’s basic 
thesis of the ‘permeable autonomy of law’ and the autopoietic theories of Niklas 
Luhmann” and Gunther Teubner,” although neither is mentioned in the course of 
Fish’s discussion. 

The examples Fish chooses to illustrate his thesis confirm a level of doctrinal 
indeterminacy which would sit uncomfortably with a conventional formalist account. 
In fact, in some respects, Fish is happy to acknowledge the parallels between his 
perspective and those of critical legal scholars such as Dalton and Goodrich, and 
White. He shares one characteristic with critical scholars, namely a recognition that 
behind a dispute as to the ‘plain meaning’ of a contract lies at some level a disagree- 
ment between two or perhaps more ‘visions of what life is or should be like’ (p 175). 
These visions necessitate that law confront in some way precisely those issues which 
formalists want to pretend away: the contribution to legal decision-making of social, 
economic and political factors. The skill required to maintain this balance, the 
fundamental requirement of legal sophistication (quite literally) is that the law tell 
two stories simultaneously. Thus for example, it should admit the consequence of 
a moral obligation arising from reliance to law by presenting its recognition by law 
as consistent with adherence to the doctrine of consideration. The evidence for this 
legal process is everywhere in law, Fish asserts confidently; indeed, ‘the process 
is the law’ (p 188). In pure postmodern style, this is law’s ‘amazing trick’ (p 196). 





32 Niklas Luhmann, ‘The Self-Production of Law and its Limits’ in G. Teubner (ed), Dilemmas of the 
Welfare State (Berlin: de Gruyter, 1985). 

33 Gunther Teubner (ed), Autopoietic Law: A New Approach to Law and Society (Berlin: de Gruyter, 1988). 

34 One legal scholar who has recognised common themes in the work of Fish and Luhmann is Drucilla 
Cornell. See Cornell, n 15 above. 
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It is a ‘trick’ however that others have previously demonstrated in other areas of 
doctrine. Doreen McBarnet’s?> study of criminal law doctrine in the UK is a 
notable example. 

Fish concludes his essay by distinguishing his assessment of the implications of 
this recognition from those of James White and Peter Goodrich. In so doing, he 
pursues a theme raised in an earlier essay, the relation between theory and practice. 
In this section, perhaps more than any other in the essay, Fish reveals his pragmatic 
and postmodern tendencies. While he shares the assessment of both Goodrich and 
White as to law’s rhetorical nature, he does not share their ultimate quest for some 
new, overarching rationality on which to ground a truly admirable legal order. The 
requirements of legal practice are ones of decision, judgment and action. They do 
not permit the opportunity for “extended reflection’ — that is moral philosophy rather 
than law, Fish argues. Practical legal exigencies contemplate, even depend upon, 
complicities and compromises of knowledge and politics in order to ‘get the job 
done.’ If these features would offend the philosophical rigours of Goodrich’s and 
White’s legal theory seminars, for Fish ‘it is only by deploying its [law’s] own terms 
confidently and without metacritical reservation that it can be practised at all’ (p 205). 
It is the only workable alternative we have, Fish seems to suggest, to the Scylla 
of inflexible legal formalism and the Charybdis of utter moral and political relativism. 

For those who find a dearth of discussion within legal theory concerning the nature 
of legal practice, some of Fish’s recent writings% (his essay in this collection 
included) provide a welcome change. However, his resistance to a visible and relevant 
connection between moral philosophy and the practice of law is not one that would 
be shared by all practitioners, particularly those engaged in progressive or radical 
forms of practice. For them, it might be argued, the ‘forgetfulness’ of law celebrated 
by Fish might go too far, by failing to address certain moral and indeed legal issues 
that were occluded by rhetorical ingenuity. It is too easy to be taken in by the glibness 
and style of the skilled legal rhetorician, and to miss what is being omitted or silenced 
in the achievement of persuasion. The possibility and consequences of rhetorical 
privileging of this kind are not taken up in Fish’s portrayal of law practice as 
essentially ‘local,’ confined to one’s immediate context. While indeed Fish’s analysis 
' of legal doctrine is tactically useful for progressive lawyers, by reaffirming the 
possibilities within legal doctrine for legal argument, there nevertheless remains 
a disturbing disinterest by him in the significance of practice beyond the immediate 
or local. In adopting this stance, Fish would seem to take much (too much) of the 
existing legal traditions and culture as definitive. This is indicated in the following 
passage: | 


The fact that a legal question can always be shown to have a source in presupposed cultural 
values does not mean that it is the business of a legal inquiry to discover or revise those 
values. Of course one could always engage in that business, but to do so would not be to 
practice law as the institution’s members now recognize it (p 198, my emphasis). 


Fish is indubitably correct in drawing our attention to distinctions between moral 
philosophy or theory and legal practice. The activities of one do not exactly map 
the other. But to suggest that the level of discreteness is as severe as Fish does 
arguably only plays into the hands of those within the conservative and dominant 
reaches of the legal profession, for whom the close scrutiny and careful question- 


35 Doreen McBarnet, Conviction: Law, the State and the Construction of Justice (Oxford: Macmillan, 
1982). 
36 See n 31 above. 
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ing associated with philosophy and theoretical inquiry may sit just a little too 
uncomfortably. 

Of course, such is the paradoxical nature of Fish’s claims about law that he is 
prepared to concede the influence of theory, in the form of interpretation and morality, 
in the achievement of legal authority in particular cases. If Fish would then concede 
the inescapability of the moral-theoretical at the level of the individual case, as is 
implied by his admission of the existence of competing visions in arguments over 
the ‘plain meaning’ of particular legal words, one is puzzled by his reluctance to 
do so more generally. While this may well stem from his essentially postmodern 
reluctance to put forward even the merest suggestion of any ‘totalising vision,’ his 
perspective begs important questions about the criteria used by lawyers and judges 
to sort out the rhetorical flourishes of legal argument in order to make decisions, 
about the impact of generalising theories upon the ‘social visions’ within law, and 
about the exercise of professional responsibility in the practice of law. To this extent, 
Fish’s essay represents not just an account of doctrinal legerdemain in the sphere 
of legal practice, but also, on its own terms, something of a legerdemain on a range 
of ethical and political questions germane to legal practice. 


“Welcome to Postmodernity’ 


Boaventura de Sousa Santos’ essay, “The Postmodern Transition: Law and Politics,’ 
brings an added element of diversity to the collection by being the only non-American 
contribution. The welcomeness of this addition is evident in a number of ways, 
one of the most striking being the more discernible intellectual indebtedness of the 
author to the European tradition in social theory. However, this indebtedness is 
by no means limited to European theorists, for Santos is also well-versed in a range 
of other scholarly literature. 

This essay provides the most tantalising offering of the book. And in the way 
of all tantalising things, it ends up frustrating the reader (at least it did this reviewer) 
for what it does not deliver. It is possible that this was an objective or acceptable 
outcome for the author, in accordance with postmodern revulsions for absolutes, 
certainties and anything smacking of a ‘brave new world,’ yet there is a residual 
rationalistic commitment in the author’s approach which contradicts such a 
conclusion. For one, the author attempts to sketch the contours of a postmodern 
critical theory, being clearly influenced by the works of theorists of modernity such 
as Jürgen Habermas and Agnes Heller. He displays also an overt tendency to 
schematise historical development in a strongly taxonomic style. In this respect, 
as in others, I found his arguments highly suggestive and therefore engaging, but 
simultaneously question-begging and, at times, unsatisfying in their breathtakingly 
ambitious sweeps and the absence of grounded, practical suggestions for how this 
postmodern critical theory might actually affect constructively ordinary persons’ lives. 

According to Santos, the two key organising principles (‘pillars’) of modernity, 
emancipation and regulation, have undergone radical change in the past two hundred 
years, to the point that, in our present stage of capitalism (disorganised capitalism), 
the achievements have been narrowed and intensified, resulting in a ‘syndrome of 
exhaustion and global blockage,’ as well as a ‘deficit of meaning’ (pp 91—92). In 
terms of individual subjects, autonomous citizens have tended to become clients 
or even victims of increasingly authoritarian state bureaucracies. While accepting 
Habermas’ view that the project of modernity is incomplete, Santos summarily rejects 
the possibility of completion in terms of the old paradigm, instead seeing its possibility 
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as lying within the terms and with the tools of the newly emerging paradigm of 
postmodernity. While the new paradigm defies ready capture in abstract terms, it 
in part refers to a scepticism towards modernist theories of knowledge, an interest 
in pragmatism and rhetoric, and an expression and acceptance of indeterminacy, 
irony and fragmentation. It also evinces an interest in ‘participation, constructionism 
and immanence’ (p 98). It is linked, as others have noted, to the emergence of broad 
social movements interested in ‘the so-called post-materialist struggles’ (p 104). 
There is, characteristically, no blueprint or elaborate political programme for this 
paradigm, at least not in conventional terms. As he states, somewhat opaquely: 


What distinguishes postmodern critical theory is that the radical needs are not to be formulated 
by another radical philosophy; they will, instead, arise out of the socio-aesthetic imagination 
lodged in emancipatory everyday practices. Only the embeddedness in the near, even if it 
is a new, unfamiliar near, can achieve the reenchantment of the world (p 102). 


I propose at this point to turn to the last section of Santos’ essay, entitled ‘Politics 
and Law in the Postmodern Transition,’ in order to examine some more, detailed 
proposals. But if my discussion of the argument so far eludes the reader in some 
respects, it can partly be blamed on the enormous sweep referred to earlier, both 
conceptually and historically. There is also a strong assertive, almost didactic quality 
to portions of the paper, which leaves the reader simultaneously with a sense of 
the author’s considerable omniscience yet as well an absence of a clear grasp of 
the links in the argument. Thus, for example, at one point Santos alludes briefly 
to Weber’s and Habermas’ recognition of the ‘antinomies of the project of modernity’ 
(p 94) before moving briskly to his submission that a new paradigm is necessary. 
While, presumably, the basis for this assertion is in some sense to be implied in 
or extracted from the balance of the essay, it is not clearly flagged anywhere as 
such and remains elusive, contributing to a sense of ambivalence and confusion 
in the reader towards Santos’ argument. 

The central thesis in his discussion of the role of law and politics in the postmodern 
transition is that ‘[a] new theory of subjectivity is needed to account for the fact 
that we are an increasingly complex network of subjectivities’ (p 105). Thus, the 
postmodern condition requires that we struggle against the ‘monopolies of inter- 
pretation’ in ways that lead to ‘the proliferation of political and legal interpretive 
communities’ (loc cit). Santos therefore associates maximum freedom with the 
recognition that power and politics are inseparably related, which demands that there 
be a proliferation of recognised political contexts which facilitate expanded forms 
of participatory democracy. It is against this ‘let a thousand political spheres bloom’ 
vision of postmodern politics that he proceeds to describe postmodern law. 

Postmodern law, Santos suggests, has some of its roots in the recognition of legal 
pluralism and informal justice in the 1960s and 1970s, concepts which challenged 
the idea that the only legal order was state law, which possessed its own unique 
rationality. However, these developments did not lead, for the most part, to expanded 
participation in legal processes or the ‘decanonisation’ of state law. Nor did they 
lead to a new emphasis on rights. For Santos, the postmodern law we need is one 
that emphasises rights (as rights are ‘forms of social competence’ (p 111)), and 
trivialises modern law in its various forms. Instead, says Santos, postmodern law 
promises to be ‘an antiauratic law, an interstitial, almost colloquial law, which repeats 
social relations instead of modelling them, and in such a way that the distinction 
between professional and nonprofessional legal knowledge . . . ceases to make sense’ 
(p 113). Law of this new kind threatens, or perhaps promises, to “descend into the 
materiality of the hic et nunc’ (p 114). Such increasing irreverence towards modern 
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law will lead to new recognition of the limits of legal reform, and the consequent 
need for emancipatory practices to take other forms. Certain problems, such as AIDS 
or Chernobyl, do not lend themselves to adequate regulation by state law, Santos 
tells us. What exactly would be adequate for such pressing problems is not addressed, 
although Santos does expect a ‘network of microrevolutions to be carried out locally’ 
(p 117), which will, as a consequence, ‘confirm and intensify the capacity of 
autonomous subjectivities to free themselves from the prejudices of legal fetishism’ 
(loc cit). 

These passages from Santos’ discussion of the postmodern legal world — which, 
it must be said, form only a small portion of his overall essay — exemplify the 
tantalising aspect of his work referred to earlier. For instance, assuming that such 
a proliferation of subjectivities were to result, how might disputes between different 
subjectivities be resolved? In other words, what dispute procedures and what 
substantive criteria might be used to permit adjustment between them? It is possible 
that conflict is not imaginable in Santos’ postmodern world, but then there presumably 
would be no call for rights, so this seems an unlikely interpretation of his position. 
Perhaps he imagines a world of abundance so that clashes would only take post- 
materialist and not materialist forms. Again this seems unlikely, as he seems very 
conscious of our various global problems. 

While I have no practical concerns of consequence regarding his anticipation of 
greater public participation or the development of closer relationships between law 
and everyday life (although these proposals themselves could be analysed at length), 
Santos’ celebration of proliferation of subjectivities, ‘minirrationalities’ and plural 
contextual legal orders tells us nothing about some very practical political and legal 
questions which could very easily and dramatically affect subjectivities in everyday 
life situations. While power is politics and vice versa, as Santos reminds us, the 
conditions for the inevitability of an even distribution of power and politics, as his 
postmodern vision would seem to require, remain unknown and unspecified. The 
political and legal practices of modernity have ostensibly been to try and approximate 
an order of this kind. Nothing Santos tells us suggests that the challenges confronting 
postmodernity will be significantly different in this respect. 


Sympathy Beyond Reason 


In her essay, ‘Disciplines, Subjectivity and Law,’ Robin West explores the implica- 
tions of the postmodern critique of reason. In terms of available sources of knowledge, 
she asks: 


To what source of wisdom, to what discipline, should the legal critic turn, if not to traditional 
moral philosophy — the disciplined study of abstract truths of morality — and if not to 
traditional social science — the disciplined study of empirical truths of human and societal 
nature? This is the central question, I believe, for the legal academy in our generation 
(pp 122—123). 


In contrast to the now familiar view that modern law is a creation of modernity 
and therefore is prone to the same criticisms that other manifestations of modernity 
are, for their reliance upon some transcendental reason or morality, West makes 
the interesting suggestion that law is in fact pre-Enlightenment in nature, that it 
has always tended to rely upon its own immanent standards for purposes of criticism 
and evaluation rather than some other, disembodied notion of reason or morality. 
Thus the moral authority of law lies in the ‘total universe of authoritative legal rules 
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and principles’ (p 124). Law’s self-referentiality and authoritarianism poses a danger, 
West indicates, in that these tendencies will only be encouraged by postmodernism’s 
critique of Reason, which effectively now exonerates legal theory for its ‘head-in- 
the-sand refusal to consider the teachings of philosophical or empirical sciences’ 
(p 125). In the ‘Rorty-inspired legal scholars’ who exemplify ‘legal neopragmatism,’ 
West discerns just ‘yet another attempt to ground the criticism of law in preexisting 
legal materials’ (pp 125—126). 

However, the postmodern assault on Reason leads to a consequence with which 
West is understandably uncomfortable. That is, that in the absence of external reason 
or other justification, all we are left with is power. For reasons that are largely 
implicit, the authoritarianism of legal formalism is not acceptable to West. She 
therefore begins an examination of two trends within recent interdisciplinary legal 
scholarship, law and economics and law and humanities, to ascertain whether the 
‘more’ she seeks is to be located in either movement. The answer to this question 
is that both movements, after some promising early moments, have come to take 
conservative rather than critical positions in the legal academy, a tendency with 
which she plainly has little sympathy. 

It is not proposed here to examine West’s discussion of these two movements 
in any detail. Ultimately, despite their early promise heralded by their scepticism 
towards immanent sources of legal meaning and value, both movements fail to deliver 
on their early critical promise. West’s discussion of the two movements, and her 
reconciliation of the two, is very interesting. Both fail finally to stand up to critical 
analysis in that they reimport standards of modernist rationality, and hence disguised 
power: 


In an effort to avoid irrationalism, both movements, at their inception, moved toward a standard 
amenable to disciplined rational inquiry as the benchmark of legal criticism ... But neither 
preferences — the lodestar of value to the legal economist — nor great texts and interpretive 
productivity — the lodestar of value for the legal humanist — can survive the postmodern 
critical assault on reason. Preferences, canonical texts, and interpretations, no less than the 
worldly and transcendental knowledge that is the product of empirical and philosophical 
inquiry, are products of power, including legal power. Neither a community’s interpretations, 
its canonical texts, nor our individual preferences are any more moral than the politics that 
produce them (p 150, my emphasis). 


Thus for West, these two examples of interdisciplinary studies provide no satisfactory 
alternative to legal authoritarianism. | 
West seeks two things. First, she seeks ideals or values by which legal acts of 
power can be judged. But she also seeks a methodology for gaining access and insight 
into the subjectivity of persons, a goal abandoned by law and economics and law 
and humanities because of its unknowability on positivist terms. Taking her lead 
from recent work in feminist epistemology, West suggests we consider other (non- 
rational) ways of knowing and, in particular, the possibility of arationality. Arational 
insights may just, she suggests, provide us with the standards and criteria we seek 
for judging law (p 153). The emotion of sympathy, an example of arationality, may 
allow us to understand and evaluate subjectivity in particular instances, permitting 
us to see into the quality of personal existences. It is this capacity within us, West 
suggests, that comes to the surface in arguments that unconscionable contracts ought 
not be enforced, despite satisfying the formal requirements for a binding contract. 
West therefore asks us to trust our hearts as well as our minds in formulating moral 
criticism, and not to be seduced by reason or immanent legal standards. She wisely 
anticipates the possible objection that sympathy is socially conditioned just as reason 
is, and is therefore subject to power-related distortions. However, she retains the 
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hope that the recognition of the role of sympathy in our moral judgments will lead 
us to identify the limits of our capacity to sympathise, from which greater under- 
standing and capacity to sympathise will emerge: ‘our moral beliefs and ideals 
themselves must come from the politics and struggles of the heart, not the disciplines 
of the mind’ (p 157). It is a call for arational reflexivity.” 

West thus concludes her search for some evaluative standards for law in a 
postmodern era. Lest she be accused of dismissing law and economics and law and 
humanities completely by dint of some Archimedean insight, at the very last she 
concedes some relevance to both perspectives as aids to knowledge, but certainly 
not as bases for moral judgment. She pleads, therefore, for an openness of inquiry 
that retains a scepticism towards truth claims by particular disciplines, and which 
is prepared to investigate the potential of arational feelings as standards. 

Where this particular methodology will lead legal scholars is by no means clear. 
It is certainly possible, although by no means certain, that the faith West places 
in sympathy may be tested by the emergence of radically different conceptions of 
what this feeling means, resulting in individuation rather than the intersubjectivity 
and ‘intercommunitarianism’ that she idealises. Any attempt openly to introduce 
sympathy widely into legal discourse will undoubtedly constitute a great novelty, 
which may lead to the broadening of lines of inquiry that West seeks. Two comments 
seem germane to this issue. As lawyers, I suspect we are too unused to acknowledging 
a place for considerations of sympathy in legal thinking to permit a ready reception 
to this idea. It will need to permeate legal education before it is likely to influence 
legal practice. The second point is that, as social theorists, we are still too unfamiliar 
with the historical manifestations and consequences of sympathy in social relations 
to proceed with West’s suggestion on any basis other than extreme tentativeness. 
The social significance of sympathy in the achievement of a workable tolerance of 
diversity is still a very open question. 


Whither(ing) Glances 


In searching for a way to draw“the different strands of the book together in conclusion, 
my eyes strayed upon the comments of David Trubek on the back cover of the book. 
The comments set out there are clearly in the nature of advance reviews, designed 
to assist the promotion of the book. There, Trubek, elder figure of both the Law 
and Society and Critical Legal Studies Movements, observes: 


The authors provide no pat formulae, no facile predictions. Rather, they do what critical 
thinkers are supposed to do: equip us to participate in the struggles and debates that will 
shape law’s future and thus society’s prospects. 


Trubek is correct in stating that the book as a whole avoids ‘pat formulae’ and ‘facile 
predictions’ and, in view of my earlier comments concerning the admirable grasp 
and breadth of theoretical views represented in the essays, it is undoubtedly the 
case that readers of this book will be better equipped to discuss and contribute to 
debates concerning law’s future. 

The absence of pat formulae, etc has two aspects, however. Reluctance to speak 
too firmly about the social significance of the trends considered may reflect the 
postmodern sensibility of recognising contingency in its many forms and thus not 





37 This seems to be what Drucilla Cornell refers to as ‘the subject’s reflection on her or his own otherness. : 
See Cornell, n 15 above, at 34. l 
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closing off emancipatory opportunities; also, perhaps, it may reflect the understand- 
able uncertainty about the implications of a still-emerging paradigm to chance 
confident predictions. The other side of this tentativeness, however, lies with what 
is omitted. In particular, it relates to what is not told or hinted at in terms of ways 
and means of achieving some sort of operative harmony or reconciliation between 
the disparate outpourings of emotions, minirrationalities, voices and other aspects 
of individual and collective subjectivity that will seemingly be called forth through 
the pursuit of postmodern objectives. This is not to object to the sensitising potential 
of postmodernism (and particularly feminism) in principle, which strikes this reviewer 
at least as enormous, but rather to wonder what effects this might all have ina precise 
sense for persons and groups in their daily lives. 

In this regard, it can be reiterated that the essays as a whole give insufficient 
weight to the positive value that modernity has accorded those whose continued 
oppression in various ways may still give us cause for concern. I am here thinking 
of some of the defences of rights talk, by Patricia Williams, Martin Krygier” and 
others, against their dismissal usually by privileged white male radical legal theorists 
whose personal experiences of racism and totalitarian regimes seem likely to be 
rather limited. At least in some of the essays, therefore, the abandonment of modernity 
in the headlong pursuit and embrace of postmodernity appears a little too hasty and 
forgetful. 

A final comment that follows from the last concerns the relationship between legal 
theory and the practice of law, and the self-definition of radical legal scholars qua 
legal theorists. Although some of the essays in this collection indicate something 
of a welcome return to a consideration of the implications of legal knowledge for 
legal practice — and there is near-general agreement among the book’s contributors 
concerning the desirability of getting closer to what subjectivity can teach us — 
there still remains a considerable chasm between the writings of radical legal theorists 
and the everyday experiences of those legal subjects whose lives the theorists 
ultimately profess to make their benchmark. In the light of what these essays offer, 
but also in terms of what other scholars and others have said® and done,*' there 
is a strong case to be made for legal theory to shake off some of its more arcane 
deliberations in order to explore the lived relations of law in closer, more relevant 
detail. In this respect, I would argue the need for more field-based research involving 
dialogue with the subjects of study concerning what matters for them. In this regard, 
some of the recent work of legal anthropology is encouraging but should be extended 
and expanded. In short, radical legal theory must move beyond the conceit that 
it is sufficiently engaged in inflicting a mortal theoretical wound on the body of 
mainstream jurisprudence, when its sphere of political relevance and its capacity 





38 Patricia Williams, ‘Alchemical Notes: Reconstructing Ideals from Deconstructed Rights’ (1987) 
22 Harvard Civil Rights—Civil Liberties L Rev 401. 

39 Krygier, n 17 above. 

40 See n21 above. 

41 The entire ‘poverty law movement’ (lawyers, advice workers, clients) is one obvious example to me 
of a source of deeds which has received insufficient attention from empirical and theoretical legal 
scholarship. The various forms of oppression and domination highlighted by recent feminist and 
postmodern social and political theory provide other examples of acts and experiences supporting 
the argument here. See Nancy Fraser, Unruly Practices: Power, Discourse and Gender in Contemporary 
Theory (Minneapolis: University of Minnesota Press, 1989). 

42 See Merry, n 18 above. Some recent work in cultural anthropology, particularly the work of Pierre 
Bourdieu, has been put forward as being of relevance to the development of a ‘practice theory’ in 
CLS. See Rosemary Coombe, ‘Room for Manoeuver: Toward a Theory of Practice in Critical Legal 
Studies’ (1989) 14 Law and Social Inquiry 69. 
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to speak with the ostensible beneficiaries of its theroetical projects remain in doubt. 
Radical legal theorists must decide whether they wish their scholarship to reflect 
their essentially cloistered and privileged university positions, or whether they, like 
Gramsci’s ‘organic intellectuals,’ wish to involve themselves and their work in 
strategic possibilities for social and legal change at the grassroots level. The essays 
making up The Fate of Law comprise a limited, rather tentative step only down 
this latter road. There remains still a long way to go. 


43 See Gramsci, n 8 above. Carl Boggs has noted on this issue that ‘[t]he concept of the “organic” 
intellectual supplied the vital linkage in Gramsci’s theory between the intellectual sphere (where Marxism 
had originated) and popular consciousness ... It was through the mediating role of the “organic” 
intellectuals that Marxism, as the first truly popular Weltanschauung in history, would emerge as 
a real counterhegemonic force.’ Carl Boggs, Gramsci’s Marxism (London: Pluto Press, 1976). One 
does not have to be a Marxist to appreciate the connection between theory and practice being urged 
by Gramsci in this context, or to see its potential application to situations in need of reform, and 
for scholars interested in progressive social change. 
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REVIEWS 


John Cartwright, Unequal Bargaining: A Study of Vitiating Factors in the 
Formation of Contracts, Oxford: Clarendon Press, 1991, xxvi + 245 pp, 
pb £12.95. 


This book is a systematic study of one area of the traditional contract canon, vitiating 
factors in the formation of contracts. In the Introduction, Cartwright argues that, 
in the process and at the moment of contracting, the golden thread common to vitiating 
factors is that ‘responsibility arises out of an inequality in the bargaining between 
the parties.’ 

The book has two conceptual components. The first part considers formation 
questions and includes unilateral mistake, incorporation and rectification. The second 
part deals with inherent defects in the contract arising out of the circumstances of 
its formation. There is an extended discussion of misrepresentation from a remedies- 
driven perspective and, finally, Cartwright considers duress, undue influence and 
abuse of bargaining position. 

The highlight of Part 1 is Cartwright’s contribution to overcoming the inaccessi- 
bility of unilateral mistake by means of a simple yet liberating framework. He 
provides an excellent analysis of Smith v Hughes (1871) LR 6 QB 597, from which 
he extracts an approach where we should: 


First consider whether the parties, say A and B, were actually in agreement. If they were, 
there is a contract on those agreed terms. But if A and B were not in agreement about the 
terms on which they intended to contract, then there only will be a contract if (1) a reasonable 
man would have believed, and (2) A did in fact believe that B was agreeing to A’s terms. 
In that case, there will be a contract on A’s terms (p 8). 


Cartwright rightly points out that unilateral mistake is an exception to contractual 
objectivity; indeed, it is ‘inter-subjective.’ One must know what the seller understands 
of the buyer’s intentions. Thus, a person who wishes to enforce a term in a contract, 
or to have the contract the way she understood it, must show that she actually 
(subjectively) believed the contract to contain such a term, as well as being objectively 
reasonable in that belief. Within this framework, a whole range of cases becomes 
comprehensible. 

However, the question that should be answered, if we are dealing with unequal 
bargaining, is why the hypothetical seller A is responsible to B only if he knows 
or ought reasonably to have known that buyer B is mistaken as to the terms of the 
contract, whereas A is not responsible to B, in law, if he knows that B has made 
a mistake as to the quality of the subject-matter of the contract. Both examples are 
cases where there is a knowledge advantage in A’s favour and a deficit against B; 
as such, they are bargaining unequally. Indeed, the quality/term dichotomy effec- 
tively merges where the subject-matter is unique. The question cannot be suppressed: 
it matters not whether different jurisdictions find that the vendor has more or less 
responsibility to the buyer, but it is interesting that she has any at all. In other words, 
the law requires some degree of reciprocity inter partes. This level of responsibility 
is dressed up in the cases as ‘reasonableness’ via the requirement of inter-subjectivity. 

Incorporation and non est factum are brought within the purview of the principles 
derived from Smith v Hughes, although unilateral rectification has yet fully to follow 
the logic of this approach. Cartwright argues, I think rightly, that this area would 
benefit from the clear-headed approach taken in Tilden Rent-a-Car Co v Clendenning 
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(1978) 83 DLR (3d) 400. Common mistake is dealt with separately because neither 
party has bargained unfairly, though there may be substantive unfairness of outcome. 
However, in a sense it can be brought within the ambit of his project. Part 1 of 
Unequal Bargaining is ostensively concerned with issues of formation, whereas 
common mistake, according to the layout of the book, is a matter of vitiation. 
However, Cartwright’s own views are unequivocal on common mistake. Solle v 
Butcher [1950] 1 KB 671 is a judicial creation without authority which necessitates 
judicial assessment of the consequences of a bargain. This could be explained in 
terms of sufficiency as opposed to adequacy of consideration. A restricted common 
mistake which Cartwright favours (‘Solle v Butcher and the Doctrine of Mistake 
in Contract’ (1987) 103 LOR 594, at 621) can be deemed a formation issue because 
it would apply only to cases where there was a total failure of consideration. No 
other circumstances should permit a remedy. 

Misrepresentation occupies a major part of the book (Part 2). Cartwright’s 
remedies-driven analysis highlights the piecemeal and pragmatic development of 
misrepresentation and is long overdue. A combination of gradations of culpability 
behind words and actions by the representor (p 64), and the relative knowledge 
positions of the parties (pp 146—148), can determine the appropriate remedy. 

English contract law draws a line which only makes the seller responsible for 
her acts (including half-truths, nods and gestures, etc) and not for omissions; and 
so silence does not, in principle, amount to a misrepresentation. There must be 
communication (p 90). The question why this is so is not addressed. Can this situation 
be readily distinguished from open deception, if the seller knows that the buyer 
is walking into a bad deal? The rule mirrors caveat emptor in mistake, both principles 
deriving from classical notions of freedom of contract. 

A developed notion of economic duress is crucial, because it will form the major 
regulatory instrument of acceptable contractual negotiation and renegotiation. But 
Cartwright’s analysis only restates the current developmental malaise of the doctrine. 
Duress is constituted, Cartwright argues, where a two-step test is satisfied. First, 
did the coerced party have any choice; and secondly, was the conduct (pressure 
applied) illegitimate (p 163)? The legal materials are deficient on the notion of 
illegitimacy. Cartwright rightly pinpoints it as the emerging concept utilised to 
distinguish which pressures ‘ought to vitiate a contract’ (p 168). Clearly, if the law 
is to develop in this direction, then it will have to pass judgment on the acceptability 
of conduct and bargaining strategies. Cartwright does not tell us what such a doctrine 
could look like, though his exposition cannot be faulted. 

Surprisingly, there is no discussion of capacity. If the processual environment 
of contract is thematised, why not the actor as well, in so far as her capacity ‘affects 
the balance of negotiations’? Capacity can therefore be seen to be operating on similar 
principles to mistake in terms of error (non est factum), misrepresentation in terms 
of knowledge deficits and duress in terms of advantage-taking. Undue influence 
straddles these conceptual elements of duress and misrepresentation, combining 
power/knowledge advantages. All three are different aspects of the same issue, a 
paternal attitude of the common law towards those who cannot, prima facie, be 
expected to participate in the bargaining process to their advantage. 

Cartwright’s central thesis is that vitiating factors in the formation of contracts 
are bound up with the notion of unequal bargaining. He has not conclusively 
made this case. His analytical approach has asked the questions but not provided 
answers. He simply restates his thesis without elaboration and therefore is guilty 
of self-referentiality: 
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None of this is to suggest that, by identifying an underlying principle of the Vitiating factors 
as being the unfair procurement of the contract, these areas can simply be merged into a 
single rule. For as soon as one says that the principle is the unfair procurement of the contract, 
this immediately raises the question: what sort of procurement is unfair? The answer given 
by English law is that procurement of a contract is unfair, and so vitiates the contract, if 
it involves misrepresentation, duress, undue influence, or other particular areas which have 
been discussed in this book (p 231). 


By this rhetorical move, the two stated aims of this study implode. A, B and C 
have the common feature X. What is X? X is a feature of A, B and C. Cartwright’s 
hermeneutic excavation has uncovered certain links, but appealing to the legal 
materials to substantiate the case by themselves is analytical, not explanatory. 
Illustrative of this limited approach is Cartwright’s critique of the now historical 
judgment of Lord Denning in Lloyds Bank v Bundy [1975] QB 326 (p 219). 

As a rationalisation of the principles behind vitiating factors, Cartwright has only 
succeeded in taking us a little further than Lord Denning, but has singularly failed 
to provide the resources necessary to continue the project of defining the content 
and limits of principles underlying vitiating factors. 

Vitiating factors involve contestable concepts such as illegitimacy, unfairness, 
responsibility, unconscionability, etc. A contract is vitiated when the content of these 
concepts is violated. The scope and content of the categories of vitiating factors 
has varied over time and jurisdiction. However, they cannot go beyond a continuum 
which is constrained by the central notion of voluntariness (see Kennedy, ‘Distributive 
and Paternalist Motives in Contract and Tort Law, with Special Reference to 
Compulsory Terms and Unequal Bargaining Power’ (1982) 41 Maryland Law 
Review 577). What sense can the notion of agreement make where, on the one hand, 
it is procured by force (compulsory purchases) or, on the other, where, if certain 
factors are in place, a contract is made automatically without the party’s knowledge 
and understanding (ie a purely proceduralised rule of recognition)? 

` I should like to advance a tentative argument that contract has an irreducible ethical 
core, that one cannot expunge the ‘moment of indisponibility’ from issues of 
formation and the requirement in the legal process of justifying the rule in argumen- 
tation. Given that the problem here has been to ground the apparently arbitrary lines 
drawn by different jurisdictions, how can we practically reassess vitiating factors 
within this moral framework? : 

First, all ideological positions require justification. Even fervent ‘market indivi- 
dualists’ operate with at least a minimal moral theory. The libertarian (individualist) 
is committed to a moral theory, a particular theory of rights and responsibilities 
and not a rule of recognition. We have seen this already in the limits of acceptable 
advantage-taking in mistake and misrepresentation. 

Therefore, contracts cannot be empirically validated but must be morally justified. 
A defensible line of responsibility could be drawn, where the actors are in the same 
value-sphere, on the basis of Rawls’s difference principle, which demarcates 
acceptable advantage-taking. Some degree of reciprocity is already built into different 
vitiating factors and at present it is arbitrary and indefensible. The market indivi- 
dualist’s position contains a logic of self-transformation. The only logical stopping-off 
place are the concepts of reciprocity and difference. 

Where the actors are in different value-spheres, for instance a business-consumer 
contract, the discourse is complicated by imperatives of money and power, and this 
emphasises the need for a social theory of contractual power relations fully to 
understand and critique decisions reached. The implications of this explode the 
difference between a purely processual and a substantive critique of outcomes when 
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the bargaining process itself lies on an uneven terrain. However, if one accepts 
that Rawls’s idealised application of the categorical imperative would be at least 
a hypothetical argumentative strategy, then this can act as the starting point for debate 
on finding some overlapping consensus which could form the moral bedrock of 
Vitiating factors in a rematerialised environment. 

Essentially; my main criticism is that, in terms of content, the notion of ‘unequal 
bargaining’ remains as a rather sketchy and loosely defined concept and does not 
merit the status Cartwright gives to it. Cartwright’s exposition of vitiating factors, 
on the other hand, is buzzing with enthusiasm and is clear and well written. 

Therefore, Cartwright fulfils one of his declared aims: to write a book which 
is qualitatively better than existing work and to make it accessible to students who 
find other texts unsatisfactory. 

As such, the book works on one level but fails at the other. Indeed, the two levels 
are by his own admission one and the same project. The book singularly fails to 
press this notion of unequal bargaining home, perhaps because it cannot be pressed 
too hard. The critique of underlying principles is disappointing. 

The study of vitiating factors instead elucidates the irreducible ethical core of 
contract. There is no automatic closure of a contract at the moment of ‘empirical 
agreement.’ Freedom of contract is not a rule of recognition or some pedigree test, 
but a flexible standard that probes rightness or validity. An ethical critique is 
immanent within and makes sense of contract. 

An adequate study of vitiating factors, and especially an evaluation of why some 
forms of behaviour are acceptable in the bargaining process while others are not, 
necessitates departing from the relative safety of an, admittedly, well-written 
legal-analytical treatise. 


Matthew Cowie* 


Andrei Marmor, Interpretation and Legal Theory, Oxford: Clarendon Press, 1992, 
vill + 193 pp, hb £25.00. 


Law is unavoidably interpretive. The arguments practitioners make in particular 
cases and the theories offered by those seeking to understand the nature of law in 
some abstract way are united. They are to be properly understood, says Ronald 
Dworkin, as attempts, albeit at different levels of abstraction, to portray law in its 
best possible light, to make the best moral and political sense of our belief that “force 
not be used or withheld . . . except as licensed or required by individual rights and 
responsibilities flowing from past political decisions about when collective force 
is justified’ (Law’s Empire (London: Fontana, 1986) p 93). Making the best moral 
and political sense of any social practice is, for Dworkin, a matter of constructive 
interpretation,. itself a strategy of interpretation superior to author’s intent inter- 
pretation (Law’s Empire, chs 2 and 3). Dworkin thinks that the best conception 
of law, the interpretation which casts our legal practice and thought in the best possible 
moral and political light, is his account of law as integrity. Only when legal thought 
and practice is interpreted in this way can law’s dreams be realised: we will see 
igri a route to a better future, keeping the right faith with the past’ (Law’s Empire, 
p 413). 


*Department of Law, University of Nottingham 
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Andrei Marmor’s book is both brave and commendable. Brave because one of 
the main aims of the book, at least at the outset, is to outline and evaluate the kind © 
of Dworkinian claims sketched above — a hazardous task requiring courage, since 
Dworkin’s legal theory has always been something of a moving target and is now 
a huge corpus of work into the bargain. Commendable because the author sets himself 
high standards of clarity, analysis and argument and only occasionally fails to meet 
them. Marmor seeks to clarify the exact nature of Dworkin’s interpretative turn, 
analysing how far it is incompatible with the tenets of Raz’s legal positivism, and 
concluding that, in so far as it is incompatible, it is beset by a rich variety of snags. 
So, for example, Marmor argues that, despite his best endeavours, Dworkin cannot 
avoid some version of an author’s or speaker’s intention theory of interpretation 
if he is to be able to identify the law about which we have theoretical disputes (ch 6). 
Moreover, Marmor shows that this point cannot be accommodated by Dworkin’s 
claim that intentional theories of interpretation are parasitic upon the theory of 
constructive interpretation. This argument has a good deal of power. Speakers’ or 
authors’ intention theories of interpretation figure later in the book (ch 8) when 
Marmor tries, scrupulously, to revive legislative intent as a plausible method of 
interpreting statutes. One is left to wonder, however, whether or not the task was 
worth the effort, since the only plausible version of legislative intent is drastically 
limited and, in the eyes of those who perhaps mistakenly favoured it prior to 
Marmor’s analysis, emaciated. If you have always been rather suspicious of legislative 
intent — though not as suspicious as Dworkin — then this is all to the good. 

Chapter 2 of the book contains a useful analysis of some of the conceptions of 
meaning and interpretation which underlie not only Dworkin’s interpretative turn 
in legal theory, but also much hermeneutically informed social science in the Anglo- 
American world. Many of the points Marmor makes are compelling. For example, 
his argument that the concept of interpretation only comes into play when we pass 
beyond the literal meaning of language is surely correct. Interpretational problems 
only arise when meaning is indeterminate and Marmor’s motto here should be ‘truth 
conditional semantics first, interpretation second.’ If, as a lawyer, this talk of 
interpretation troubles you, do not, as Michael Devitt recommends, reach for your 
gun; reach instead for Marmor. 

The main difficulty with the book is that some of the arguments lack the power 
Marmor thinks they have. One such argument (ch 3, pp 54—57) Marmor takes from 
Finnis. It is supposed to refute Dworkin’s claim that law and many, if not all, other 
social practices and institutions must be interpreted constructively, in the best possible 
moral and political light. Finnis’ point is that there may not be just one best possible 
light. There may instead be a plurality of best ways of interpreting social practices, 
each interpretation being incommensurable with one or all of the others. This much 
could easily be conceded by Dworkin, assuming he finds arguments for incommen- 
surability plausible. (We may doubt that they are, since they seem invariably to 
appeal to moral experience, which rarely speaks univocally on this issue; thus, it 
is unsurprising that utilitarian proponents of commensurability also appeal to moral 
experience.) The concession would cause Dworkin no problem, because Marmor 
provides no additional argument to show that interpretations of the concept and 
practice of law must be incommensurable. Such arguments may be available in Finnis’ 
wider work, but they cannot be divorced from his account of the self-evident basic 
goods. I assume that Marmor’s positivism would preclude — though not, I think, 
necessarily — following Finnis this far. Moreover, even if this is not so, it would 
seem that Marmor’s invocation of incommensurability causes other difficulties. For 
example, there seems to be a serious conflict between Marmor’s acceptance of 


270 © The Modern Law Review Limited 1993 


r, March 1993] Reviews 


incommensurability and his Razian account of authority. Raz holds, inter alia, that 
‘the normal way to establish that a person has authority over another person involves 
showing that the alleged subject is likely better to comply with reasons which apply 


E to him ... if he accepts the directives of the alleged authority as authoritatively 


binding ... rather than by trying to follow the reasons which apply to him directly’ 
(Raz, The Morality of Freedom (Oxford: Clarendon Press, 1986) p 53). Hence the 
lawgiver’s directives have authority when they allow subjects better to track the 
reasons they have for acting in some way. However, if the lawgiver’s directives 
are interpretations of the law which are incommensurable with other equally good 
interpretations, they cannot have authority. This is so because, if incommensurability 
has set in, reason must have moved out: ‘[w]here the considerations for and against 
two alternatives are incommensurate, reason is indeterminate’ (Raz, ibid p 333). 
If a lawgiver’s directives are incommensurable interpretations, they cannot show 
subjects the reasons they have for acting in some way since reason is indeterminate 
here. The directives therefore lack authority. This conclusion would seem to be 
particularly unwelcome for Marmor in light of his discussion in Chapter 6. 

Another argument Marmor invokes against Dworkin is equally weak. Marmor 
agrees with Dworkin that the constructive interpretations of law offered by participants 
in the practice will be moral evaluations. This is because participants ‘must regard 
law as reason for their actions’ (p 57, emphasis in the original), the assumption 
being that moral evaluations are compelling reasons for action. However, Marmor 
wants to deny that anything follows from this for the task of constructing legal 
theories; particularly, he asserts that ‘for a theorist ... the “best possible example 
of its kind” does not necessarily mean morally best’ (ibid). Hence, he denies that 
legal theorists’ constructive interpretations are exercises in moral evaluation 
generating reasons for action. The problem which arises from this denial is obvious: 
what, on Marmor’s account, is theory in the human sciences for? For participants 
in a practice theory — call it first level theory to distinguish it from the theory Dworkin 
and Marmor engage in — is a matter of interpreting practice in its best moral 
and political light so as to generate reasons for action. Yet the implication from 
Marmor’s discussion is that this is clearly not the aim of the second level type of 
theorising in which he and Dworkin are engaged. What, then, is the aim or point 
of such theorising? No answer of any substance is offered by Marmor. This is 
especially frustrating when the lineage of the conception of theory he rejects — 
having roots in, inter alia, Aristotle — is considered. On the other hand, were Marmor 
to allow that second level legal theorising generated reasons for action, he could 
then try to draw a line between those reasons for action and moral reasons for action. 
His problem would be one of explaining the following asymmetry: why practitioners’ 
constructive interpretations were moral evaluations generating reasons for action, 
whereas theorists’ constructive interpretations were either non-moral or moral 
evaluations generating non-moral reasons for action. The problem is a fairly acute 
one unless it could be established that the realm of practical reason were distinct 
from the realm of moral or evaluative reason. Moreover, what are Marmor’s chances 
of establishing this without undermining the link he assumes to exist between the 
two when speaking of participants in a practice (cf pp 56—57)? 

Nor are all Marmor’s arguments about the significance of intentional theories 
of interpretation as powerful as he seems to think. The notion of intention is crucial 
in both Chapters 6 and 8. In the former, Marmor argues that Dworkinian constructive 
interpretation of law cannot get going without some initial reference to actors’ 
intentions. Without reference to such intentions, how are we to know what is and 
is not a legal directive? This point seems a good one, but both here and in his treatment 
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of legislative intent Marmor exaggerates the distance between his intentional theory 
of interpretation and Dworkinian constructive interpretation. This becomes clear 
when we appreciate that it is not an actor’s actual intentions Marmor is interested 
in, but rather intentions which the interpreter ‘attributes’ (pp 160, 163), ‘presumes’ 
(pp 105, 113, 122) and ‘assumes’ (p 106). This procedure seems just as dubious 
as constructive interpretation and throws into relief the problem facing many attempts 
at explaining and understanding social action: our explanations and understandings, 
which must involve the attribution of intentions, goals and purposes to agents, may 
fit the action we are interested in. It remains, however, an open question as to whether 
or not those intentions, goals and purposes were indeed the agent’s. As has been 
observed, the cap may fit; but is it actually being worn? 

If the worst thing that can be said about a book is that it fails to engage and provoke 
the reader, then it should be obvious from this review that this book is far indeed 
from failure. My doubts about some of the arguments used cannot overshadow the 
book’s many virtues. For those interested in Dworkin and puzzled by interpretation, 
it will be a useful tool. 


William Lucy* 


Hugh Collins, Justice in Dismissal: The Law of Termination of Employment, 
Oxford: Clarendon Press, 1992, 277 pp, hb £30.00. 


Current uncertainty concerning what a desirable employment policy should be is 
matched by difficulties in understanding the aims of employment law and the 
principles of critique. There is a danger, on the one hand, that acknowledging the 
complex, often economic, reasons behind employment policy means that criticism 
appears as the exclusive reserve of experts. Such technical criticism can often seem 
to bear little relation to notions of justice, rights and the like to which the legislation 
and case law appeals — or, indeed, to the experiences of workers at work. On the 
other hand, there is a risk that normative critique becomes little more than an appeal 
to intuitions, an exercise of persuasive force only to those who share those intuitions, 
and of limited relevance to any feasible economic strategy in this sphere. Any book 
which seeks carefully to articulate the principles that underpin employment law, 
and then to use those standards as critical resources, is to be welcomed: at once, 
it illuminates our comprehension of the law and provides powerful means of attack. 

In Justice in Dismissal, Hugh Collins engages in just such a difficult exercise 
in relation to the law on unfair dismissal, combining careful attention to a wealth 
of legal texts with more abstract theories of justice. Through an explicitly inter- 
pretative method, based upon the theories of Dworkin, he aims to establish the 
principles of justice that best explain the legislation and the cases decided under 
it. Yet Collins remains sensitive to the conflicting considerations — of efficiency 
and security of employment — at the heart of the legislation. Nonetheless, he is 
able to conclude that, as a result of this juridification of the employment sphere, 
the contractual image of this relationship is no longer viable. Instead, implicit in 
the law ‘a new concern arises for the protection of autonomy and dignity against 
the potential for abuse of bureaucratic power’ (p 272). These values then give rise, 
he explains in the Conclusion, to an alternative paradigm for understanding and 
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legitimising the employment relationship, as opposed to the traditional market-based 
paradigm. A kind of immanent critique is then used against those legal provisions 
and decisions which fail to recognise or to give effect to the claims of dignity and 
autonomy. 

The search for underlying principles is especially troublesome in relation to an 
area of law that, on occasions, expressly disavows any foundational principles, 
through treating matters in dispute as simple questions of fact for individual tribunals, 
not subject to review. Collins is careful, however, to distinguish the principles implicit 
in the law in respect of different sorts of dismissals, without lapsing into a 
particularism that would destroy the force of his critique. His categorisation of three 
broad types of dismissal provides a useful means of analysis here. 

The first of these categories he terms ‘disciplinary dismissals,’ involving the 
misconduct or incompetence of the employee. According to Collins, the requirement 
of procedural fairness has not in practice adequately expressed the underlying 
justifications of protecting autonomy and dignity. Instead, he argues, the tribunals 
give undue weight to considerations of costs to the employer (pp 123—126) — matters 
which should be disregarded if we are genuinely to guard against the abuse of 
bureaucratic power through standards of natural justice (p 140). Although the decision 
of the House of Lords in Polkey v A.E. Dayton Services [1988] ICR 142 marks 
some reinvigoration of procedural fairness, the possibility of a reduction of compen- 
sation in some circumstances, and the relaxation of the need to investigate in others, 
continue to undermine the aims of the legislation. 

The second category of dismissals is referred to as “economic dismissals’; most 
typically, these are redundancies. For Collins, neither principles based upon job 
protection, dignity, autonomy or distributive fairness, justify deterring redundancies 
or making redundancy payments compulsory (pp 141—158). Because the choice 
of whether or not to make workers redundant at all is a matter of business judgment, 
best left to management, and which the courts are ill-placed to review, this decision 
should be subject to minimal scrutiny for irrationality. Dignity only demands an 
examination of which workers are selected for redundancy. It then makes better 
sense, he argues, to consider what legal regulation will minimise the social costs 
of redundancies. His conclusion is that some regulation is desirable — a duty.to 
bargain with employees, for instance, may improve information flows on whether 
there is a need for dismissals — but that most of the costs of redundancies would 
be best met by the State (pp 170—184). 

His third category of dismissals is termed ‘public rights dismissals,’ where the 
enquiry into fairness 1s simply foreclosed because the reason advanced by the 
employer is inadmissible as a matter of public policy. The best example of such 
a dismissal is to be found in the special protection accorded to individuals against 
dismissal for trade union membership: in other areas, such as sex and race discrimi- 
nation, the claimant must (in theory at least) still show that it was unfair to dismiss 
for the proven reason. Collins contends that, because the employment relationship 
is normally classified as one of private law, interests of property entitlements tend 
to dominate over wider considerations of justice, related to general welfare and rights, 
associated with the public sphere (p 190). Attempts to legitimise this distinc- 
tion between public and private are, he convincingly argues, bound to fail; one 
must acknowledge that ‘managerial authority, organised and deployed through a 
bureaucracy, constitutes an independent source of domination in the workplace’ 
(p 197). 

Yet he does not conclude that public rights simpliciter should be protected at work, 
since different issues arise here as regards restricting and conferring rights than 
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in other areas of social life. Instead, drawing upon criteria formulated by Raz for 
deciding when a right ought to receive legal support, Collins claims that the law 
should recognise rights to trade union membership (which it does) as well as rights 
not to be dismissed for activities outside work, and (perhaps) to complain about 
practices at work (see chapter 6). To these, he adds rights to equality, going beyond 
current discrimination law, and to the protection of family life. Given the importance 
of the rights involved, his radical proposal is for punitive damages as the most 
effective means of deterring employers (p 214). At a time when proposals for 
constitutional reform tend to concentrate on safeguards against the activities of the 
State, Collins’ attention to the abuse of civil liberties at work is a forceful and 
important reminder that oppression in this ‘private’ sphere may be a greater evil. 

My brief summary should demonstrate the width, and complexity, of Collins’ 
argument, although I have ignored some of the issues to which he accords attention, 
such as which remedies should principally be available (chapter 7) and the empirical 
effects of the legislation (chapter 8). The combination of profound analysis of a 
myriad of legal sources with more abstract theories of justice represents a vast 
improvement on the majority of employment law texts, whose attention to detail 
usually results in a concomitant loss of incisive criticism. Equally, I have much 
sympathy with his method of an immanent critique, which avoids the appeal to simple 
intuitions or dubious ‘objective’ standards. But difficulties nonetheless remain in 
both his general approach and its more concrete applications, some of which I shall 
briefly mention. 

Clearly, at the most abstract level, the attempt to derive those principles which 
best justify the aims of the existing law is more philosophically problematic than 
Collins seems to concede. One does not avoid post-modern attacks on normative 
foundationalism by shifting from objective to immanent moral standards, for the 
method of interpretation itself will always give primacy to some moral view rather 
than another — and that selection will, in turn, require some sort of objective 
justification. On another level, where Collins gives attention to the possibility that 
more than one set of principles may fit the law equally well, he proposes that we 
must simply make a ‘moral’ choice between them (p 4) — without explaining what 
‘moral’ standards are to constrain this choice. Indeed, it 1s particularly odd that 
Collins should not address these problems more fully, since his earlier work on 
contract, based upon the theories of Unger, was implicitly opposed to the claim 
that one set of principles provides the best fit with the law. Although it would be 
churlish to expect a work on employment law to address in detail this protracted 
philosophical debate, some more attention to the difficulties of arriving at the 
principles immanent in the legislation would have been welcome. 

More serious problems arise, however, in relation to the substantive conclusions 
of this method. Accepting that some values can objectively be shown to underpin 
the law of unfair dismissal, it may be going a little far to claim that autonomy and 
dignity are the ones which provide the necessary justification, that the law implicitly 
recognises a right to be treated with respect. The limited guarantees of procedural 
fairness and low levels of compensation conferred by the legislation are not easily 
reconcilable with values of such depth. Perhaps the concepts themselves can be seen 
to be so thin or uncontentious that the legislation must give some implicit recognition 
- Of them. In that case their critical force is, by the same token, greatly reduced: 
very few legal provisions would ever be plainly inconsistent with them. On the other 
hand, once one gives ideas like autonomy some more concrete definition, other 
difficulties emerge. Collins, for his part, sees autonomy as concerning “each person’s 
attempt to bring meaning to his or her life through work’ (p 18). Not only is that 
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just one (contentious) definition of autonomy, but the claim that the legislation 
seriously aims to protect that aspect of human flourishing then meets many powerful 
objections, too numerous to set out here. Why, for example, is there almost no 
regulation of how work is organised if this value is taken to be important? Collins 
seems to treat efficiency as the reason for this (p 20); but ‘efficiency’ is altogether 
too vague a concept, and too intimately bound up with issues relating to power, 
to explain the actual division of labour in any society. 

It may be owing to these difficulties that Collins at times drifts into very different 
methods of critique. As I have already mentioned, when dealing with economic 
dismissals, he rejects any notion that automatic severance payments can be justified 
in terms of dignity and autonomy (pp 153—157). Yet his alternative rationale for 
the legislation — that is, minimising social costs of redundancies — not only seems 
in tension with the attempt to find one set of normative values as underpinning the 
law, but also meets problems of its own. Throughout, he accepts in an uncritical 
fashion some dubious, albeit hidden, empirical claims. He assumes, for instance, 
that the reasons for economic dismissals will be sound economic ones, such as a 
downturn in demand or vertical disintegration (pp 158—163). This assumption ignores 
entirely the possibility that management may not always act for such enlightened 
reasons, but may instead act out of its own self-interest — which is not identical 
with the most efficient outcome (and Collins is very unclear here how that is to 
be judged). Absent altogether is attention to writers such as Weber, Offe and 
Rueschmeyer and other critics of managerialism, who contend that those in command 
of bureaucratic organisations rarely manage them in accordance with the dictates 
of efficiency. Furthermore, he accepts that management knows best when it ought 
to reduce its workforce, so that this decision should not be attacked in virtue of 
its irrationality. But a strong case can be made for subjecting management decisions 
on redundancies and the like to high standards of at least procedural rationality. 
The recent decision to close thirty-one coal mines, and its subsequent revocation, 
clearly demonstrates how arbitrary and unconsidered can be the operation of an 
unrestrained management prerogative over investment decisions, particularly in those 
industries which are only subject to rhetorical market forces. 

As a consequence of his assuming that redundancies will only occur where it is 
efficient that they should do, Collins proposes that the legal definition of redundancy 
is too narrow (pp 58—65). Again, this overlooks how easily an employer with dubious 
motives can ensure that dismissals for what are really other reasons can be engineered 
to fall within the statutory concept of redundancy. Employees, for instance, can 
be replaced by independent contractors in the same numbers and doing exactly the 
same work, yet that would still be a ‘redundancy.’ Anyone with extensive experience 
of tribunals would find Collins’ claim astonishing, since it is almost impossible to 
persuade a tribunal that there is not really a redundancy if the employer says that 
there was one, even if this is supported by minimal factual evidence. As often in 
legal texts, Collins’ argument is in part a disguised empirical claim which, if it is 
to be made out, demands closer surveying of legal practice rather than of the 
exceptional reported cases. 

Once Collins acknowledges that dignity and autonomy do not justify the law in 
relation to economic dismissals, to some extent one must question whether these 
values do underpin the legislation. This question becomes all the more insistent given 
that he appears to accept that many decisions on disciplinary dismissals do not respect 
the employee’s autonomy (pp 201—204), and that the model of procedural fairness 
used by the tribunals here is best seen as based upon efficiency rather than moral 
values (pp 120—126). Similarly, in relation to ‘public law dismissals,’ Collins appeals 


© The Modern Law Review Limited 1993 275 


The Modern Law Review [Vol. 56 


to independent moral standards not obviously present in the legislation. Collins’ 
exercise is more subtle than these objections might suggest, however. At least in 
part, his approach is to oppose the aims of the legislation with the different interpreta- 
tions of the tribunals, rather than to seek to find a straightforward overall consistency 
in the law. Of course, difficulties arise in deciding what were its aims: Collins 
recognises that this is not a straightforward task. But provided some such aims can 
be derived, there are good reasons to. criticise tribunals which have misinterpreted 
them. 

But a further problem remains. It is odd to use a Dworkinian analysis in respect 
of the aims of legislation, as opposed to the decisions of courts, because aims can 
be competing or conflicting without their ceasing, for all that, to be aims. It seems 
altogether plausible that a variety of aims, which may not readily be reconcilable, 
underlie the legislation. If, howevér, one set of aims did predominate, in my view 
these would probably be macroeconomic objectives, related to the encouragement 
of mobility of labour and the like. To view macroeconomic concerns as the primary 
aims is not to deny, however, that principles of justice, like those derived by Collins, 
are more plainly implicit in the language of the legislation: overt references to 
macroeconomic policy are altogether absent. While Collins does consider the 
conflicting demands of efficiency and justice in the law, he does not address this 
inevitable tension between macroeconomic steering, on the one hand, and legitimation 
by normative values, on the other. It is precisely because law, with its necessary 
appeal to legitimation, is being used in part as an instrument of administrative policy 
that this tension arises. Collins has written a powerful exposition of the legitimating 
principles in the law; but it is important that these values remain in sight when we 
consider the economic arguments, unrelated to legitimation, which so often provide 
the driving force behind employment law, yet which are not mentioned in that law. 


Michael Ford* 


Robert Post (ed), Law and the Order of Culture, Berkeley, Los Angeles and — 
London: University of California Press, 1991, xvii + 202 pp, hb $35.00, pb $9.95. 


Originally published in the journal Representations in 1990, this collection of essays, 
edited by Robert Post, constitutes an excellent overview of various modern Anglo- 
American jurisprudential debates. Exemplary in this respect is Martin Stone’s largely 
appreciative chapter on Roberto Unger’s theory of super-liberalism. Other essays. 
— particularly Kim Lane Scheppele’s study of legal interpretation with special 
reference to Riggs v Palmer and Carla Hesse’s examination of the development 
of copyright laws in Revolutionary France — are equally impressive if rather more 
recondite studies. Especially valuable to those legal theorists interested in post- 
structuralism, one suspects, is Francois Ewald’s study of the concept of normativity 
in the work of Michel Foucault. All in all, this is a highly welcome contribution 
to the literature of modern, critical jurisprudence. 


Neil Duxbury* 
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Introduction 


Cyril Glasser and Simon Roberts 


In proposing that civil procedure and alternative dispute resolution should be discussed 
together at the 1992 W G Hart Workshop, Terence Daintith let the participants loose 
on a broad field of dispute processes. But at the same time he identified some closely 
interwoven areas of practice whose relationships had come to be obscured by the 
development of separate, parallel conversations. 

For civil procedure, that array of tools and markers scattered along the path to 
trial and judgment, the last two decades have brought major changes to the framework 
for the conduct of litigation across the whole range of civil courts in England. Here 
and there particularly notable developments stand out — the new interlocutory orders 
established in the High Court in support of plaintiffs in cases of commercial fraud, 
the introduction of the exchange of witness statements, and the small claims 
procedures introduced in the county courts from 1972 and consolidated following 
the Civil Justice Review. Overall the innovations have been such as to raise the 
question as to whether it is possible to make out a common core of ‘civil procedure’ 
at all. But against a shifting, irregular background of procedural innovation two 
general, related, trends are noticeable. First, the trial has receded, becoming a distant 
and unlikely prospect, as the focus of attention has shifted to pre-trial activity and 
disclosure, and ‘settlement’ has become more attractive. At the same time, the court 
itself has become more involved in pre-trial preparations both as a means of expediting 
progress towards the trial-and in orchestrating settlement. 

Concurrently, there has been since the 1970s a growing number of moves to 
institutionalise ‘alternatives’ to litigation. Here important examples include: the 
pioneering of mediation in family disputes by voluntary agencies following proposals 
of the Finer Committee in 1974; the importation from North America of community 
and neighbourhood mediation schemes; and similar adaptation of ‘alternative dispute 
resolution’ procedures (‘ADR’) in the field of commercial disputes. Lawyers did 
not generally take a leading part in these initiatives (although there were exceptions), 
and were at first cautious and non-committal towards them; but latterly they have 
shown an increasingly active interest, confirmed in the sponsorship of major reports 
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.by the Law Society and the General Council of the Bar.' Judges have also begun 
to commend these alternatives in unofficial utterances, and the Lord Chancellor’s 
Department has a working group looking into alternatives to adjudication. While 
the nature and institutional location of such alternatives remains extremely varied, 
and support for them has come from numerous sources and appears driven by diverse 
motivations, they have a common characteristic in that they claim to promote decision- 
making through negotiation, leading to an agreed outcome. Broadly, the mode is 
‘mediation’ and the objective ‘settlement’. So this contemporary institutionalisation 
of an age old means of intervention, recognisable across many cultures, needs to 
be distinguished from those established ‘alternatives’ to adjudication found in 
arbitration and the ‘informal’ decision-making of Tribunals. But these latter also 
fell clearly within the ambit envisaged for the Workshop. 

While litigation, with its goal in judgment, and alternative dispute resolution, with 
its emphasis on settlement, can be presented as diametrically opposed paths towards 
decision making, this opposition is misleading. Whatever else litigation may be, 
the fact that in the great majority of cases it is discontinued short of judgment and 
concluded in settlement means that, like ADR processes, it ultimately revolves around 
negotiation. So a common approach to understanding litigation and ADR seems 
essential. A further direct link between civil litigation and its alternatives is provided 
by the growing involvement of judges, particularly in the county court, in the 
sponsorship of settlement. Whether intervening to suggest further bilateral negotia- 
tion, recommend outside mediation, or to attempt mediation themselves, judges are 
becoming embroiled in the management of negotiations in a way which breaks down 
the traditional boundary between the mediator and the judge. A third link between 
contemporary developments in civil litigation and alternative dispute resolution lies 
in a common attribution of ‘informality of process’. The small claims procedure 
in the county courts, proceedings before tribunals and interventions directed towards 
the sponsorship of negotiations are depicted as ‘informal’ in contrast to traditional 
superior court proceedings. This generalisation needs to be carefully examined, as 
the nature of the claimed informality in each of these contexts is likely to be 
significantly different; and there is no necessary link at all between a tendency to 
informality and the disposition to sponsor settlement. 

In evaluating the changes taking place in these rapidly evolving areas of practice, 
we have to bear in mind the powerful critiques of ‘informalism’, and of the 
displacement of the trial through sponsorship of settlement, which were advanced 
in North America during the 1980s. The first of these critiques, associated with 
the work of Abel and Auerbach,’ points to the expansion of state power associated 
with the movement towards informality, and suggests that the position of 
disadvantaged litigants is seldom improved, and typically worsened, where state- 
sponsored informal procedures are substituted for formal adjudication. The same 
arguments have been advanced by Freeman in respect of the proposed introduction 
of a ‘family court’ in England. These arguments need to be taken seriously, 


1 Alternative Dispute Resolution, A Report Prepared by Henry Brown for the Courts and Legal Services 
Committee, Law Society, Legal Practice Directorate, July 1991; Report of the Committee on Alternative 
Dispute Resolution, General Council of the Bar, October 1991. Beside the Chairman, Sir Roy Beldam, 
the members were: Anthony Scrivener QC, Philip Naughton QC, Christopher Chandler (Chairman of 
the Law Society ADR Working Party) and Jane Hern (of the Law Society’s Legal Practice Directorate). 
See (1992) 55 MLR 258 for a comment on the Beldam Report. 

2 Richard L. Abel, The Politics of Informal Justice (New York: Academic Press, 1982); Jerold S. Auerbach, 
Justice without Law? (New York: Oxford University Press, 1983). 

3 ‘Questioning the Delegalization Movement in Family Law: Do We Really Want a Family Court?’ in 
J.M. Eekelaar and S.N. Katz (eds), The Resolution of Family Conflict (Toronto: Butterworths, 1984) p 7. 
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particularly in considering procedural changes driven by a perception of overload . 
in agencies of formal adjudication. 

Opposition to the encouragement of ‘settlement’ in preference to adjudication has 
been based upon contemplated harm to the polity as a whole, as much as upon 
disadvantage to particular categories of litigant. Here the classic argument is that 
advanced by Fisst who sees in the negotiation process itself a tendency to 
compromise key legal and political values. For him, the role of judges in resolving 
disputes is secondary to their function of re-stating important public values by means 
of judgment. Through judgment the core repertoire of norms in society is publicised 
and refurbished. With the substitution of settlement, the opportunity of the courts 
to articulate central values is lost, and as these values fall away from public attention 
the stability of the polity is threatened. Fiss’ argument is founded in some contestable 
assumptions about the nature of order and the mechanisms whereby pattern is 
reproduced in the social world. Clearly, also, there are differences — not least, 
the absence of a constitutional judiciary — between the perceived role of the judges 
in England and North America. But the general uneasiness with ‘settlement’ which 
Fiss expressed has echoes in, if it does not exactly reproduce, the concern about 
‘compromise’ voiced long ago by Jeremy Bentham, of which William Twining’s 
essay in this issue provides a timely reminder.* Overall, changes in the nature of 
courts and the judicial role, and altered patterns of resort to judgment, deserve to 
be carefully examined. 

At the Workshop, Terry Daintith’s aims in bringing together and mingling 
contemporary discussions of civil procedure and alternative dispute resolution were 
largely realised. In the papers presented, and in ensuing discussion, three broad 
subjects were addressed: the changing characteristics of civil procedure; third-party 
decision making beyond the courts; and ‘settlement’ processes in their various 
locations. But a number of common themes repeatedly ran across and connected 
these three conversations. 

The extensive discussion of civil procedure focused on transformations in the pre- 
trial phase of superior court litigation, with an emphasis upon the extent to which 
‘the trial’ has now ceased to be the centre-piece of litigation. This development 
was reflected in the contributions of Sir Leonard Hoffmann, Cyril Glasser, Adrian 
Zuckerman and Wendy Kennett. Sir Leonard Hoffmann’s address provided the best 
recent conspectus of modern developments in English civil litigation, highlighting 
the importance of the increasing adoption of new discovery techniques, especially 
in aid of the development of powerful interlocutory remedies. These were also 
emphasised by Glasser and Zuckerman, the latter calling for a more coherent policy 
towards holding the balance between the conflicting interests of the parties. What 
was unfortunately missing here was any examination of corresponding changes in 
county court litigation, where from the 1970s the heart of the action has similarly 
shifted to the pre-trial phase. 

In linking procedural structures to the relationships of the professionals 
orchestrating litigation, and noting a shift in the balance of power between barristers 
and solicitors, Glasser touched on the question of power relations between different 
professional groups which came up repeatedly in different contexts during the 
Workshop. This issue provided the explicit focus of John Flood and Andrew Caiger’s 
paper on arbitration in construction disputes, which examined the implications of 
the tensions between lawyers and other professional groups in this area of practice. 
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Similar tensions seem sure to proliferate as lawyers and others compete to provide 
alternative modes of intervention, such as mediation. 

Hazel Genn returned the attention of the Workshop to the implications of 
‘informalism’ in reflecting upon empirical studies she had made of Tribunals dealing 
with welfare benefits, immigration disputes, employment disputes and detention 
under mental health legislation. Her conclusions, particularly on the impact of 
representation on tribunal decision-making and outcomes, reinforce the findings 
of Abel and Auerbach in North America a decade ago that procedural informality 
seldom operates to improve the position of disadvantaged litigants. 

In his introductory report at the beginning of the Workshop, Mauro Cappelletti 
linked together contemporary change in civil procedure and the fashion for ‘alternative 
dispute resolution’ across a number of jurisdictions. His persistent, justified concern 
with problems of ‘access’ has particular local resonance in the context of 
contemporary proposals to change the arrangements for the provision of legal aid. 
In subsequent discussion at the Workshop participants again and again came back 
to the pursuit of ‘settlement’ and a retreat from the traditional trial as the essential 
link between ADR and contemporary strands of procedural change. Examining the 
diverse forms of intervention under the common label of ‘alternative dispute 
resolution’, Simon Roberts identified three principal locations of attempts to reach 
settlement. These were: party negotiations, early-stage lawyer negotiations and the 
threshold of the court. Each of these contexts indicated a different locus of control 
over the process — the parties, their legal representatives, court personnel — and 
had their own implications for any form of third-party intervention. Court-sponsored 
attempts at settlement provided a common interest for participants as they tend to 
be seen both as procedural innovations and as instances of ‘alternative dispute 
resolution’. The problematic nature of court-linked ADR was underlined by Richard 
Ingleby. Court-based mediation schemes in Australia provided the subject of a paper 
in which he reinforces earlier findings that mandatory mediation can seldom be 
advantageous to litigants. 

Lawyer negotiations provided a further focus of common interest around which 
both major themes of the Workshop came together. Here Carrie Menkel-Meadow’s 
paper is a forceful reminder of the close attention which negotiations have received 
in the professional and scholarly literature in North America, and of their neglect 
over here. Whatever the nature of lawyer negotiations, or their relationship to 
litigation processes, neither can be fully understood if looked at in isolation from 
the other. Overall, we know too little about lawyer negotiations. How do most lawyers 
see the relationship between settlement-seeking and litigation, given that even when 
they embark on litigation the chances are that the case will be concluded short of 
judgement? What will be the effect upon lawyer negotiations of a growing 
involvement of judges in the sponsorship of settlement? 

As the Workshop proceeded, it became clear that a variety of disparate, not 
necessarily consistent, imperatives drive procedural change and innovative dispute 
processes. These include: the desire of disputants to avoid the domination of 
professional advisers and to maintain control over decision-making; the attempts 
of classes of litigants to avoid the psychological and economic costs of proceeding 
to trial; the efforts of competing professional groups to mark out for themselves 
recognised areas of work; growing pressure of business on the courts, forcing the 
judiciary into innovative case management practices; and the ambition of governments 
to maintain control of the costs incurred in the provision of civil justice. 

There was also a recognition of the presence of apparently contradictory messages 
concerning the trend of disputing and the habits of disputants. On the one hand, 
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the volume of civil litigation seemed undoubtedly to be growing;° and the 
perception of this increase was being signalled in increasingly desperate calls from 
senior members of the judiciary for more courts and further judicial appointments. 
But at the same time there were signs of disenchantment with the traditional trial- 
oriented mode of disputing on the part of litigants, and a shift towards settlement- 
directed processes. 

Whatever the underlying direction in the volume of litigation, there is considerable 
evidence of changes in the nature of judicial involvement in dispute processes. This 
is revealed in increasingly active judicial supervision of the preparations for trial; 
if the courts once provided a potent but immobile backdrop against which parties 
prepared for trial in their own way in their own time, that is no longer the case. 
Court personnel are also assuming increasingly managerial postures in seeking to 
sponsor settlement. There are early signs that some judges would like to act as 
mediators rather than decision-makers. So even if the role of the trial itself is receding 
as the focus of the parties’ endeavours, the courts are increasingly reaching outwards 
as they involve themselves in settlement processes which once seemed firmly in 
the ‘private’ sphere. These changes make it imperative to invoke the broad labels 
of ‘informality’ and ‘settlement’ with great care. The changes now observable in 
civil procedure, and the existing procedural regimes before Tribunals represent very 
different strands of informalism; and different again is the informalism involved 
in the move away from third-party decision making towards bilateral negotiations 
and mediated processes. Processes of ‘settlement’ controlled by the parties themselves 
must also be carefully distinguished from those undertaken in lawyers offices, or 
under judicial surveillance on the threshold of the court. 

Another part of the picture reveals signs of change in the nature of legal practice. 
Even before lawyers were showing an interest in alternative dispute resolution, there 
were indications of increasing self-consciousness abut their role in settlement-seeking 
activity and lawyer negotiations generally. Now, as Roberts suggests in his paper, 
there are early moves on the part of lawyers away from traditional partisan and 
representative roles towards neutral advisory and mediatory intervention. 

Turning to alternative dispute resolution, the most important developments surround 
moves to institutionalise ‘mediation’ alongside bilateral negotiation and third party 
decision as a prominent, approved mode of handling disputes. Here the future is 
uncertain, both as to the institutional framework for mediation and as to what 
‘mediation’ is going to be. Vigorous efforts are being made to establish mediation 
as an autonomous form of professional intervention, with the carefully circumscribed 
goal of facilitating negotiations. In this connection a session at the Workshop looked 
at the increasingly sophisticated programmes for selection, training and accreditation 
of mediators which voluntary agencies are developing. But the precarious funding 
of these agencies places these programmes and the institutional arrangements for 
mediation as a whole in doubt. Government funding for a national network of 
mediation agencies, parallel to the courts, seems a remote prospect at present, even 
if a consensus were to emerge that such an institutional framework were desirable. 
This picture is complicated by parallel attempts of existing professional groups — 
for example, lawyers and probation officers — to co-opt mediation and absorb it 
into existing practice. If these efforts are successful, mediation looks set to become 
more a mode of delivering existing forms of specialist help than an autonomous 
form of professional intervention directed towards facilitating joint decisions. 





6 M. Galanter, ‘Law Abounding: Legalisation Around the North Atlantic’, ( 1992) 55 MLR 1, at p. 8—11. 
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Alternative Dispute Resolution Processes within 
the Framework of the World-Wide 
Access-to-Justice Movement 


Mauro Cappelletti* 


I shall start with a few words about the topic of this workshop. Its official title is 
‘Dispute Resolution: Civil Justice and its Alternatives’. Alternative dispute resolution 
(ADR) is usually given a strictly technical meaning, which refers to those devices 
which are intended to solve disputes, mainly out of court, or by non-judicial devices. 
This, however, is not the only meaning the conveners of this conference had in 
mind. Quite properly, they made it clear that what they had in mind was to deal 
more generally with those devices — whether judicial or not — that have emerged 
as alternatives to the ordinary or traditional types of procedures. Thus, class actions, 
for instance, would be part of the topic they envisaged dealing with, as well as access 
to justice generally, including access to information in the hands of potential litigants 
(thus, discovery devices as developed, in particular, in the USA). I will follow, 
in part at least, this broader approach, and will try to analyse the topic, within the 
framework of the world-wide access to justice movement, indeed, as an important 
feature of such a movement. 

The access-to-justice movement has been, for several decades, a most important 
manifestation of a new approach to both legal scholarship and legal reform in many 
countries throughout the world. As a new approach to legal scholarship, ie, as a 
‘theoretical movement,’ it created a new vision, repudiating the formalistic approach 
long prevailing in much of the Western world, and especially in Europe. This 
formalistic approach tended to identify the law with the ‘system of norms’ produced 
by the state. This was, in my opinion, an over-simplification of the reality; law 
and the legal system were seen exclusively in their normative aspect, whereas their _ 
real-world components — subjects, institutions, processes and, more generally, their 
societal context — were neglected. Legal realism was a first strong reaction against ` 
such an approach. As it is well known, legal realism led to what was called ‘normative 
skepticism’; with the awareness that the norms themselves, whether derived from 
statutory or from case law, are expressed in language — words and symbols — 
they require a creative interpretation from their addressees. As was pointed out by 
Oliver Wendell Holmes as early as 1899: ‘It is not true that in practice ... a given 

. word has one meaning and no other. A word has several meanings, even in 
the dictionary. ’? 

This normative skepticism was taken to extremes, especially by some representa- 
tives of the contemporary and indeed important school of thought called ‘Critical 
~Legal Studies’; they have ascribed total ambiguity, indeterminacy, to legal rules 
— whether legislative or judicial. This new approach is often inspired by such modern 
or, as they would like to consider themselves, ‘post-modern’ thinkers as Foucault, 
Derrida and Lyotard: the proponents of ‘deconstruction’ in any kind of hermeneutics 


*Stanford University and the University of Florence. 


1 Opening Report to the W.G. Hart Legal Workshop on Dispute Resolution: Civil Justice and its 
Alternatives (London: Institute of Advanced Legal Studies, 7—9 July 1992). 

2 OW. Holmes, ‘The Theory of Legal Interpretation’ (1899) 6 Harvard L Rev 365; also in Collected 
Legal Papers (New York: Peter Smith, 1952), at 203. 
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which, of course, is yet another kind of exaggeration, leading to what I have called 
‘the philosophy of catastrophe.’ 

The access-to-justice movement, as a theoretical approach, while certainly rooted 
in the realistic criticism of formalism and legal dogmatics, tends toward a vision 
more faithful to the complexity of human society. While the normative component 
of the law is not denied, it is seen as one element, and quite often not even the 
principal one of the law. The primary element is the people, with all their cultural, 
economic and psychological features. Moreover, the institutions and processes are 
prominent in this realistic vision. The result of the access-to-justice approach is 
a ‘contextual’ conception of the law. Thus, instead of a uni-dimensional conception, 
whereby the law and legal scholarship are limited to the ascertainment of the norms, 
a tri-dimensional conception is affirmed. A first dimension reflects the societal 
problem, need or demand that prompts a legal intervention or the creation of a legal 
institution; the second dimension reflects the legal response or solution and, indeed, 
a response that includes in addition to the norms the institutions and processes which 
are intended to deal with that societal need, problem or demand; and finally, a third 
dimension faces the results, or impact, of such a legal response on the societal need, 
problem or demand. The role of legal scholarship, and indeed the role of lawyers 
generally, thus becomes much more complex, but also much more fascinating and 
realistic. To exemplify, it does not limit itself to describing the rules, forms and 
procedures applying to the acts of initiating a judicial proceeding or an appeal; it 
must also consider the costs to be borne, the time required, the difficulties (including 
psychological ones) to overcome, the benefits to be obtained, etc. 

Let me now come to the access-to-justice movement as a reform movement. The 
tri-dimensional approach requires, first, that we become aware of the basic societal 
needs, problems and expectations to which a legal institution is intended to give 
an answer. Since we are concerned here with civil procedure, the question is what 
are the basic societal needs; problems, aspirations in respect of civil litigation? 

A first answer reflects the. very raison d’être of the access-to-justice movement. 
The idea of access is the historic response to criticism of liberalism and the rule 
of law. Such criticism, in its extreme expressions, maintains that the traditional civil 
and political liberties are a futile promise, indeed a deception for those who, because 
of economic, social and cultural reasons de facto, have no capacity to accede to 
and to benefit from those liberties. The access movement then undertakes to analyse 
and to search for the ways to overcome the difficulties or obstacles which make 
civil and political liberties non-accessible to so-many people. With specific regard 
to civil procedure, there are three basic obstacles to overcome. 

First is the economic obstacle, that is, the poverty of many people who, for 
economic reasons, have no or little access either to information or to adequate 
representation. Here the access movement, in its ‘first wave,’ has become the 
proponent of, and has focused its research interests on, such devices as legal aid 
and advice, a topic which is not part of our workshop,’ but indeed one in which 
this country, since at least 1949, has been a leader.‘ In addition to legal aid and 
advice, an alternative has been emerging, ‘legal expenses insurance,’ the growth 
of which in Europe has been documented for a number of years by a bilingual 





3 This statement proved to be wrong — one session of the workshop was dedicated to legal aid. 
4 See eg M. Cappelletti, J. Gordley and E. Johnson Jr, Toward Equal Justice: A Comparative Study 
of Legal Aid in Modern Societies (New York: Milan & Dobbs Ferry, 1981). 


© The Modern Law Review Limited 1993 283 


The Modern Law Review [Vol. 56 


periodical ‘L’assurance defense en Europe,’ ‘Rechtsschutz in Europa.’> This is an 
alternative that has been gaining impact in this country as well.® 

The second obstacle (the “second wave’ in the access-to-justice movement) and 
one in which this workshop is indeed deeply involved, is the one I used to call the 
organisational obstacle. I will return to this in a moment. l 

The third obstacle, most directly involved with alternative dispute resolution in 
a technical sense, is the one I propose to call procedural, because it means that 
in certain areas the traditional, ordinary types of procedure are inadequate. 

Let me deal first with the organisational obstacle, which reflects some of the 
most important features of our epoch. These features are expressed by the so-called 
‘diffuse’ or collective (group) rights and interests, which represent a phenomenon 
typical of, and of growing importance in, modern societies. One of the fundamental 
characteristics of contemporary societies is reflected in the transformation of the 
economy from one based primarily on individual relationships — one-to-one rela- 
tionships — to one in which production, distribution and consumption have become 
mass phenomena. Similarly , ‘social rights’ have emerged as most important. Now, 
social rights typically bring about, or tend to bring about, benefits for broad categories 
of formerly discriminated or weak persons: children, women, old people, racial 
or linguistic minorities, those affected by a handicap, etc. In all these cases, the 
individual alone is usually incapable of vindicating effectively the rights involved; 
since these are collective or ‘diffuse’ rights, the only really effective protection is 
one which reflects the ‘collective’ or ‘class’ character of the right. The most obvious 
illustration is that of the isolated consumer of a good produced à la chaine and 
distributed in large quantities; another example is the case of the individual damaged 
by mass pollution. The isolated individual inevitably lacks sufficient motivation, 
information and power to initiate and pursue litigation against the powerful producer 
or the mass polluter. Even if such an unlikely event should occur, the result would 
be wholly inadequate to discourage the mass-wrongdoer from continuing the 
profitable damaging activities; the individual plaintiff would be the ‘owner’ of an 
insignificant fragment of the damage involved. Hence, it has become clear that there 
is here a newer kind of ‘poverty,’ let us call it organisational poverty, which makes 
judicial protection totally inefficient, unless such poverty is overcome. The reforms 
inspired by an access-to-justice approach have designed and experimented with a 
number of devices intended to provide effective protection of these collective and/or 
diffuse interests. One example from this country is the ‘relator action’: a solution 
which relies on the idea of the Attorney General as pater patriae and, as such, 
representative of ‘public’ interests; the shortcoming of this solution, however, is 
well known because, as confirmed by the House of Lords decision in Gouriet v 
Post Office Workers,’ the Attorney General maintains full discretion on whether 
to authorise the Relator to sue and such authorisation can be withdrawn in the 
discretion of the Attorney General at any time. A different solution is to establish 
specialised governmental agencies endowned with locus standi in certain areas: typical 
and widely known illustrations are the Consumer Ombudsman in Sweden, Norway, 
Denmark and Finland, but also the Director General of Fair Trading in this country. 





5 The periodical is now in its twentieth year and is published every four months in Brussels. See also 
Erhard Blankenburg and Jean Fiedler, Die Rechtsschutzversicherung und der steigende Geschdftsanfall 
der Gerichte (Tübingen: Mohr, 1981). 

6 See the Brown Report, infra n 43, at pp 36—37. 

7 [1977] 3 WLR 300; see the comment by I.H. Jacob, ‘Access to Justice in England’ in M. Cappelletti 
and B. Garth (eds), Access to Justice, vol 1, book 1 (Alphen aan den Rijn: Sijthoff, 1978) p 417ff, 
at p 473. 
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There are many more, for instance, again in Sweden, the ombudsman to protect 
against sexual discrimination in labour relations. Here, the advantage is that the 
agency has special expertise in the area involved and can represent the entire interest, 
not only a fragment of it. The shortcoming of this solution, however, is that it tends 
to burden the state with more bureaucratic machinery and regulations. Also, as best 
illustrated on occasions, certainly under the Reagan presidency by the Environmental 
Protection Agency (EPA) in the USA, there might be a decline of the agency’s zeal 
and activism; and the agency might tend to be ‘captured’ by the very interests it 
was expected to control. Moreover, we should keep in mind that the interests involved 
are primarily private, not public in nature, even though they belong to groups or 
classes of people. Governmental agencies are not always sensitive to such collective, 
yet private interests. Thus different devices have been developed, which better reflect 
the hybrid but essentially private nature of the ‘diffuse’ rights. These devices include 
the ‘class action,’ which is especially important in the United States but also elsewhere 
in the Common Law world. This device is rarely adopted in the Civil Law countries 
(a recent exception is the class action possibility envisaged by the new code for 
the protection of consumers in Brazil’). As is well known, typical of the class 
action is that one or a few member(s) of the class — a class that might extend to 
thousands, even millions of persons — has standing to represent the entire class, 
if the court recognises him or her (or them) as an adequate representative of the 
entire class. This is all so well known that one might wonder why I have felt it 
worthy to be mentioned here. My reason for doing so is to highlight the very radical 
characteristics of the class action solution, the very characteristics that make its 
introduction into other countries so difficult, notwithstanding the remarkable efforts 
of such scholars as Per Henrik Lindblom in Sweden.’ 

The class action device admittedly breaks away from some of the traditional and, 
indeed, millennia-old principles of civil litigation: those principles that, significantly, 
are called ‘rules of natural justice.’ First, the traditional principle is that standing 
to sue belongs only to the person or persons who are, or affirm to be, the ‘owner(s)’ 
of the right vindicated in court; in the case of a class action, on the contrary, standing 
is granted to the ‘owner’ of a mere fragment of the right. Second, the rules of natural 
justice imply that all the persons for or against whom the decision will have res 
judicata effects shall be ‘heard,’ which includes inter alia duly notifying every person. 
However, this is simply impossible in class actions; consider, for instance, the famous 
case Eisen v Carlisle & Jacquellin® in which notification, even limited to those 
‘absent’ parties whose address was relatively easy to be found, would have cost 
US$225,000, and this for postage alone: an impossible cost to bear for any plaintiff. 
Thus, even the very traditional idea of res judicata, which as the ancients said, 
tertiis neque prodest neque nocet, had to be moulded to the exigencies of these ‘new 
rights.’ Of course, traditionalists have raised their voice against such developments, 


I 
8 The text of the Brazilian law can be seen in Diario Oficial Republica Federativa do Brasil, 12 September 
1990, supplement to No 176. For some comments, see Ada Pellegrini Grinover, ‘O novo processo 
do consumidor’ (1991) 16 Revista de Processo, p 141ff; also M. Cappelletti, ‘O acesso dos consumidores 

a Justiça’, ibid p 205ff. 

9 See the remarkable book Grupptalan det Anglo Amerikanska class actioninstitutet ur Svenskt Perspektiv 
(Stockholm: Norstedts, 1989), especially ch 15 where sixteen ‘myths’ are discussed, that is, the reasons 
usually presented as contrary to the adoption of class action in Sweden and more generally in Civil 
Law countries. Efforts to introduce class actions in other countries have been made, for instance, 
in Japan under the leadership of Professor Takeshi Kojima and others; in Sweden, Dean Lindblom 
is presently the chairperson of a governmental committee to study the possibility of introducing the 
class action in that country. 

10 (1974) 417 US 156. 
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invoking ‘due process’ values. However, I certainly agree with my Stanford colleague 
Kenneth Scott, that ‘it is a landmark in judicial sophistry to use the due process 
concept in the name of protecting the interests of class members, to reject the only 
litigation procedure capable of doing so.’"’ Another basic rule of millenary tradi- 
tion which also had to be set aside by the class action device is no less important: 
the traditional concept of damages implies that only damages suffered by the plaintiff 
can be restored; here, however, once again the only way to make the vindication 
of diffuse rights effective is to consider the entire damage caused by the mass- 
wrongdoer, and to find imaginative ways for the distribution of damages among 
the members of the entire class, including members not ‘present’ in the case. 

Another solution, which prevails i in Continental European countries, is the action 
collective (in France and Belgium) or Verbandsklage in Germany and Austria. 
Here, standing to sue is entrusted to associations (generally private associations, 
such as consumer or environmental associations, but also a range of other associations 
such as leagues for the protection of family interests, leagues against racial abuse, 
leagues against alcoholism, leagues for the furtherance of the rights of women, of 
children, of veterans, of the handicapped, etc). The advantages of this solution vis- 
a-vis the isolated litigator are clear: on the one hand, they are ‘specialised’ in the 
area they represent. However, unlike the ‘specialised governmental agencies,’ they 
are better suited to preserve the ‘zeal’ of the private persons involved, while at the 
same time representing the entire interest and not merely a fragment of it. They 
can also multiply the resources of isolated individuals. The shortcoming of this 
solution, vis-à-vis the class action solution, is that usually only associations duly 

‘registered’ (certifiées) and, quite frequently, only associations in existence for one 
or more years are entitled to bring actions as the representatives of the entire group 
or category. Furthermore, a statute is also usually necessary to define the requirements 
for such power of representation; of course, it will then be for the courts to verify 
the existence of such requirements in the case at hand. Obviously, this means that 
there is a certain degree of rigidity i in this solution, unlike the class action where 
any member of the class can, in a sense, appoint him or herself as the champion 
for the entire class (subject to the verification by the court that the class suitor is 
an ‘adequate’ class champion). 

A further but quite rarely adopted solution is the citizen action. Unlike the class 
action, where standing to sue can be granted only to a member of the class, here 
anybody (quisquis de populo) can claim standing. I give two illustrations: one is 
the Clean Air Act in the United States which, both in its original version (1977) 
and in its new version (1990), gives standing to everybody (as well as’ to the 
Administrator of the Act) to go to court against any violation of the law (a similar 
provision is in the Clean Water Act). A second illustration, which I find very 
interesting indeed, is provided by the Land of Bavaria, which established a 
Popularklage in case of violation of the fundamental rights proclaimed by the Land 
Constitution; here the idea is that a violation of the Grundrechte by Land organs 
is, in some indirect way, a violation of every citizen’s basic rights and expectations; 
hence, everybody is entitled to vindicate such rights against state organs. 


11 K. Scott, “Two Models of the Civil Process’ in J.H. Merryman (ed), Stanford Legal Essays (Stanford, 
CA, 1975) p 413ff, at p 420. 

12 See eg N.A. Schoibl, ‘Die Verbandsklage als Instrument zur Wahrung “öffentlicher” oder über- 
individueller” Interessen, im österreichschen Zivilverfahrenrecht’ in (1990) Zeitschrift für 
Rechtsvergleichung: Internationales Privatrecht und Euraparecht 21. 

13 SeeJ. Onarles and W.H. Levis Jr, The New Clean Air Act and the Clean Air Programme as Amended 
in 1990 (Morgan, Lewis and Bockius, 1990) p 54. 
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Some scholars have seen in the citizen action the most perfect solution of the 
problem of vindicating ‘diffuse rights.’ I have always been and remain a little 
sceptical about this solution, except perhaps when the most basic rights are concerned. 
It involves risks of abuse which might not be outbalanced by its advantages. To 
put it in blunt terms, it is my impression that an army of busybodies is less effective 
than a limited number of adequately representative persons or associations motivated 
by a personal or organisational interest. Consider also the ‘guiding behaviour effect’ 
of judicial decisions; the risk with citizen actions is to reach decisions which, because 
of the inadequacy of the popular suitor, are misleading and might be more damaging 
than of advantage to the interest involved. 

So much for the obstacle to access which is what we have called ‘organisational 
poverty.’ There is, however, a further obstacle which I have proposed to call 
procedural. By ‘procedural obstacle’ I mean the fact that, in certain areas or kinds 
of controversies, the normal solution — the traditional contentious litigation in court 
— might not be the best possible way to provide effective vindication of rights. 
Here the search must be for real (stricto sensu) alternatives to the ordinary courts 
and the usual litigation procedures. 

This idea is not new of course: conciliation, arbitration, mediation have always 
been important elements of the means of dispute settlement. However, there is a 
new element in that modern societies have developed new reasons to prefer such 
alternatives. It is important to stress the fact that such new reasons include the very 
essence of the access movement, that is the fact that the judicial process now is, 
or should be, open to larger and larger segments of the population, indeed in theory 
at least to the entire population. This is, of course, the cost of access to justice, 
which is the cost of democracy itself; a cost that advanced societies must be ready 
and happy to bear. 

Alternative dispute process is an area in which the Ford Foundation developed 
a pioneer programme as early as 1978, which launched a broad search for what 
was called ‘new approaches to conflict resolution,’!> dealing particularly with 
‘complex public policy disputes,’ ‘regulatory disputes,’ “disputes arising out of social 
welfare programmes,’ all of which were intended to “find ways to handle disputes 
outside the formal system.’ 

What has emerged in this search are especially conciliatory, non-contentious forms 
of alternatives, as well as special courts, often staffed with lay judges. In the Florence 
Access-to-Justice Project, one volume (vol 2 in two books) was entirely dedicated 
to such a search. Illustrations are innumerable and of very diverse kinds. Conciliation 
is pre-eminent. What must first be said is that, whereas — in the last two centuries 
or so — Western civilizations have glorified the ideal of fighting for one’s rights 
(Jehring’s famous Kampf um’s Recht), we should recognise that in certain areas 
a different approach — one that I used to call ‘co-existential justice’ — might be 
preferable and better able to assure access to justice. We should be humble enough 
to recognise that we might have a lot to learn from African and Asian traditions. 
Quite interesting is a recent book by our Japanese colleague Takeshi Kojima of Chuo 
University in Tokyo, entitled Perspectives on Civil Justice and Alternative Dispute 





14. See eg H. Katz, ‘Public Interest Litigation: A Comparative Survey’ in M. Cappelletti (ed), Access 
to Justice and the Welfare State (Alphen-aan den Rijn: Sijthoff, 1981) p 85ff, at p 110. 

15 New Approaches to Conflict Resolution: A Ford Foundation Report (New York, May 1978). The Report 
was based, in part, on the first findings of the Florence Access to Justice Project, the first three volumes 
of which were published in 1978—79; the Florence Project was sponsored and partly funded by the 
Ford Foundation. 
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Resolution: Japan and the USA." This is an interesting book not only because of 
its subject matter, but also because it puts in bold relief the contrast between a typically 
litigious (Western) approach and one which is geared more towards achieving 
consensus than to a rigidly conceived idea of ‘right or wrong.’ A recent statute in 
Italy, to be implemented by 1 January 1993, seems to move somewhat in that 
direction; it provides for the establishment of over 4,000 justices of the peace, 
endowing them with a limited, but nonetheless substantial power to decide cases 
on the basis of equity rather than strict law. Of course, this is but a limited 
development if one considers that, in this country, the bulk of the administration 
of justice is left to more than 25,000" lay magistrates administering, in addition 
to criminal cases, cases in civil, including family, matters. l 

As mentioned earlier, the search for alternatives has represented what Professor 
Bryant Garth and I happened to call ‘the third wave’ in the access-to-justice 
movement. !? Needless to say, there are here many hard questions and difficulties 
— perhaps contradictions, as was emphasised by Professor Abel in a well-known 
and often cited article ten years ago.'° Among the hard questions to be faced, two 
stand out. First, what are the best kinds of institutions to be promoted? Possibilities 
include arbitration, mediation, conciliation and, of course, an array of simplified 
procedures as well as small claims courts. Second, which are the best kinds of persons 
to staff such institutions? These may include lay persons and, quite often (as in the 
traditional commercial courts where merchants have been the adjudicators, as is 
still the case in the French tribunaux de commerce), persons involved with and 
personally aware of the same kinds of interests and problems as the parties in the 
case. This is typical, for instance, in labour and agricultural matters, as illustrated 
by the Conseils de Prud'hommes in France and, again in France, by the Tribunaux 
paritaires des baux ruraux.® In both of these French institutions, conciliation 
procedures are prominent.” Another hard question concerns the minimum 
standards and guarantees to be maintained even in these alternative kinds of 
adjudicatory organs and procedures. The risk, of course, is that the alternative will 
provide only a second class justice because, almost inevitably, the adjudicators in 
these alternative courts and procedures would lack, in part at least, those safeguards 
of independence and training that are present in respect of ordinary judges. And 
the procedures themselves might often lack, in part at least, those formal guarantees 
of procedural fairness which are typical of ordinary litigation. An important 





16 Tokyo, The Institute of Comparative Law in Japan, 1990. 

17 To this number, a number of lay judges in administrative tribunals has to be added. 

18 See M. Cappelletti and B. Garth, ‘Access to Justice: The Worldwide Movement to Make Rights 
Effective. A General Report’ in Access to Justice, vol 1, book 1, p 1ff, at pp 49ff, S4ff: 

19 Richard L. Abel, ‘The Contradictions of Informal Justice’ in R.L. Abel (ed), The Politics of Informal 
Justice, vol 1 (New York: Academic Press, 1982) p 287ff. What follows in the text might indicate 
that I tend to disagree with the very sharp and certainly most stimulating criticism by Professor Abel. 
The Politics of Informal Justice (at least its main philosophy as put forward by its Editor) was a strong 
and uncompromising indictment of the kind of developments which in the ‘Access to Justice’ Project 
were described as ‘the third wave’ in the movement. This was considered a ‘radical’ attack in so far 
as it challenged developments which were described as providing ‘poor justice to the poor.’ I have 
for many years disagreed with this ‘radical’ approach, which in fact seems to me quite the opposite 
from ‘radical’; indeed, extremely conservative. There are two ways to refuse change: one is simply 
to say no to reforms; the other, and perhaps a less overt one, is to pretend perfection (the all-or- 
nothing approach). However, if we want to apply ordinary procedures even to the most insignificant 
controversies (what the Germans call Bagatell-Sachen), then we might find that to be fully unrealistic 
and, indeed, unreasonable. 

20 See H. Solus and R. Perrot, Droit Judiciaire Privé, tome 3 (Paris: Sirey, 1991) pp 478ff, 518ff. 

21 See id, op et loc ult cit. 
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illustration can be provided by an ancient kind of simplified procedure, called 
Mahnverfahren in Germany and ‘procedimento monitorio’ in Italy. This is an ancient 
form of summary ex parte procedure, available in cases when the plaintiff-creditor 
has written evidence of the debt.?? In such cases, the court can make a ‘decree,’ 
ordering the debtor to pay. The debtor might choose to contest the creditor’s right, 
in which case an ordinary contentious proceeding would be initiated. In practice, 
however, the great majority of cases remain uncontested. In such cases, the court’s 
order is based on a summary ascertainment of the creditor’s right with no hearing 
of the debtor. In fact, this procedure is of extraordinary practical importance; 
statistics of some years ago in Germany indicated that the number of uncontested 
Mahnverfahren was four times as high as the total number of ordinary civil cases. 
Even though there might be serious fairness problems with this and other kinds 
of alternatives, the access-to-justice movement has found compelling reasons for 
moving in the ‘third wave’ direction. 

First, there are situations in which conciliatory (or ‘co-existential’) justice is able 
to produce results which, far from being ‘second class,’ are better, even qualitatively, 
than the results of contentious litigation. The best illustration is provided by those 
cases in which litigation is but an episode in a complex and continuing relationship; 
here, conciliatory justice or, as one might call it, ‘mending justice,’ has the potential 
to preserve the relationship treating the litigious episode as a provisional disruption, 
rather than a final break of the relationship. Further, such a procedure is usually 
more accessible, more rapid, informal and less expensive, and the adjudicators 
themselves might be better aware of the environment in which such an episode has 
arisen and more capable and eager to understand the parties’ plight. This might 
explain the extraordinary success of arbitration in commercial matters.” Indeed, 
commercial arbitration has a glorious history; merchants from such mercantile city 
states as Florence, Venice and Barcelona going to international markets and fairs 
(remember that in past centuries Europe was a Common Market as much and perhaps 
more than it is today) were unable and certainly unwilling to wait in, say, London 
for an ordinary litigation to be decided there; thus they entrusted the decision of 
the case to their peers, who could do so quickly, informally and in an expert manner. 
Let me mention that commercial arbitration and adjudication by merchants has been 
the source of remarkable developments even of the substantive law: the jus 
mercatorium (which, unlike the rest of the jus civile, was to be ‘received’ even in 
England under Lord Mansfield) was to a large extent the product of such form of 
adjudication. 

Interestingly, Japan in recent times has further developed its ‘conciliatory’ tradition, 
thus showing that even a highly industrialised society can very well adapt itself to 
‘co-existential justice.’ Information just provided to me by Professor Kojima indicates 
that new types of alternative dispute resolution devices have been introduced, both 
attached to the courts and to administrative agencies; thus, each court has set up 
its conciliation board, and statistics show that a substantial number of disputes are 
resolved in this way.” Professor Kojima also foresees further expansion in such 


see i Se 

22 See P. Calamandrei, Opere guiridiche, vol 9 (Napoli: Morano, 1983) p 1ff (a reprint of a volume 
first published in 1926). 

23 And this not only in the economically most developed countries but over the entire globe. See eg 
Jorge Fabrega, ‘Arbitraje en el área Iberoamericana’ in (1991) Revista de la Facultad de Derecho 
de México, p 33ff. 

24 As Professor Kojima indicates (in a letter on file with this writer), ‘in 1988, for instance, the litigated 
cases added up to 292,987 while the cases settled by conciliation were 56,965 plus 83,292 in family 
matters.’ 
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areas as ‘public pollution,’ ‘labour disputes,’ ‘construction disputes,’ ‘consumer 
disputes,’ ‘traffic accidents,’ etc. 

A recent visit of mine to China has provided further evidence in yet another Asian 
country of the increasing trend towards conciliatory justice, including especially 
arbitration in commercial cases.” | 

One area in which conciliatory justice has long been established, even in Western 
countries, and has been growing over the last few years, is that of disputes in family 
matters. This country is exemplary; family conciliation/mediation (the terms seem 
generally to be used interchangeably) has become well established here over the 
last decade. A National Family Conciliation Council (NFCC) was founded in 1982 
with charitable status and by mid-1992 had over fifty independent services affiliated 
to it. These services primarily offer mediation in child-related disputes, but the 
Council is operating pilot projects in which mediation is extended to property matters. 
The more recent Family Mediators Association (FMA) was set up in 1986 to provide 
‘comprehensive mediation’ (mediation in child-related and property issues). Both 
agencies run mediation training schemes.” It should not go unnoticed, however, 
that at least in Canada and the USA, a literature has grown up which is critical 
of mediation. Professor Carrie Menkel-Meadow notes in a review essay published 
in 1986, ‘growing critiques of mediation from feminist quarters, where it is'argued 
that people of disparate power will abuse each other in informal processes.’2’ This 
raises a very basic point of general application in the area of ADR and simplified 
procedures; that is, that they might be abused by the stronger party whenever there 
is no “equality of arms’ between the litigants. Thus, for instance, small claims courts 
have degenerated in some instances into debt collection agencies against poor 
people.** This is a real risk, and one not limited to small claims courts. It is, 
however, a risk that can be prevented by means of adequate ad hoc technical remedies, 
for instance by forbidding the use of small claims courts by business.” ' 

Other areas in which conciliatory justice has the potential for being a ‘better’ choice 
include litigation among neighbours and, more generally, among persons living in 
what sociologists call ‘total institutions,’ that is, institutions such as schools, offices, 
hospitals, urban quarters and villages, where people are forced to live in daily contact 
with neighbours, colleagues, etc among whom there might be grievances of many 
kinds. Here, ‘avoidance,’ that is, escaping from the institution, is too difficult because 
it would involve a change of work, of school or place of living. A contentious solution 
of grievances within such institutions might lead to exacerbation of conflicts, whereas 
conciliation or a co-existential solution might be to the advantage of all. This might 
explain the traditional preference for conciliatory solutions in some primitive societies, 
where ‘avoidance’ could mean the loss of that kind of family, tribe or village solidarity 
which, in those societies, is often a sine qua non for survival. As for modern societies, 
this can explain the trend to establish all kinds of ombudspersons in universities, 





25 See the article by Yyuan Zhou, ‘Arbitration Courts have hands full this year’, in China Daily, 5 April 
1992. According to this author China has established ‘the second largest international trade arbitration 
agency in the world.’ 

26 T. Fisher (ed), Family Conciliation within the UK: Policy and Practice (Bristol: Family Law, 2nd 
ed, 1992). 

27 C. Menkel-Meadow, ‘Review Essay’ in (1986) 69 Judicature 302. See also Grillo, ‘Mediation: Process 
Dangers for Women’ (1991) Yale L.J. 1545. 

28 A collection of studies on small claims courts in a number of countries from the USA to Europe and 
Japan provides ample information; see C.J. Whelan (ed), Small Claims Courts: A Comparative Study 
(Oxford: Clarendon Press, 1990). 

29 Foran illustration, see my study ‘The Future of Legal Education: A Comparative Perspective’ in 
(1992) South African Journal of Human Rights, pp 15—16. 
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hospitals, even prisons, as well as to establish ‘neighbourhood justice centres’ in 
urban quarters and rural areas. 

Another industrialised country where ADR has shown an impressive growth in 
recent years is Canada. A memorandum” kindly submitted to me by Professor 
Garry Watson of Toronto indicates the following developments: 


(a) The Rules of Civil Procedure and rules now ‘common to most Common Law 
Provinces’ encourage the parties to negotiate the outcome of litigation. If 
either the plaintiff or the defendant makes an offer to negotiate which is refused 
by the other party, the refusing party is ‘punished’ if the result of litigation 
is not equal or better than the negotiation offer. ‘Punishment’ is by way of 
increased costs to be paid to the other party. As a consequence, Professor 
Watson notes that ‘it is now very common for both parties to make offers 
to settle’ and it is ‘rare for cases to go to trial with no offers being made.’ 

(b) Another interesting device in Canada is ‘judicial mediation’ within a pre- 
trial conference. Watson notes that ‘pre-trial conferences are now becoming 
the norm in many, if not all, the Common Law Provinces .. . and their focus 
is almost exclusively on attempts by a judge (other than the trial judge) to 
mediate a settlement.’ 

(c) Quite important in Canada are also mediation developments in family matters, 
‘which now increasingly provide for either voluntary or mandatory mediation, 
either before judicial mediators who are part of the court staff, or before 
private mediators’ (we have already seen, however, that satisfaction with 
these developments in North America is not shared in feminist quarters). 

(d) A fourth interesting development in Canada is ‘mandatory diversion to 
arbitration.’ As noted by Professor Watson, this device, common in the USA, 
has not yet found general reception in Canada. 

(e) Although domestic arbitration is still not widely used in Canada, a ‘private 
court’ has been established in Toronto. This ‘court,’ which is said to have 
become ‘very busy,’ is staffed with senior lawyers and retired judges. 
Moreover, a new Arbitration Act has been passed in Ontario, which makes 
arbitration clauses more binding and judicial review more restricted. Also, 
the Province of Alberta has recently enacted an Arbitration Act 1991, based 
on ‘a report prepared by the Alberta Law Reform Institute and drafted in 
close cooperation with the Alberta Arbitration and Mediation Society.’*! 

(f) Noteworthy in Canada is also the substantial increase (from $1,000 to $6,000) 
in small claims courts jurisdictional limits, especially in Ontario. 


As impressive as developments in other countries might be, still it is the USA 
where ADR has become the focus of the most sensational developments. It has been 
sharply noted by the current Director of the American Bar Foundation, Professor 
Bryant Garth,” that, unlike some European countries, access to justice is not seen 
as a ‘social right’ but rather as a ‘social problem’: one solution to this problem 
being to take a lot of disputes out of the courts. Alternative dispute resolution in 
the USA has become so important as to represent the object of basic Law School 
courses. Perhaps the best known teaching book for such courses is by Goldberg, 





30 On file with this writer. 
31 This information is from (1991) 17 Commonwealth Law Bulletin, no 4, p 1141. 
32 Observation made on the occasion of a conference in Uppsala, Sweden, April 1992. 
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Green and Sander.?? It deals with negotiation, mediation, arbitration, and ‘hybrid’ 
processes, especially in family disputes, neighbourhood justice centres,’ ‘intra- 
institutional’ disputes, consumer disputes, environmental disputes, intergovernmental 
disputes and even international disputes. An array of possibilities are mentioned, 
including ‘private judging’ (‘rent-a-judge’).* A large part of the book is dedicated 
to the ‘impediments’ to and ‘problems’ in the use of ADR processes, and how to 
overcome such impediments and problems. One alternative device often used in 
the USA is the so-called mini trial, in which the parties present their case to a ‘neutral 
advisor’ or even to a ‘mock jury’ (so-called ‘summary jury trials’). 

To be especially noted is that in a number of states in the United States. almost 
every court has the arbitration possibility. Parties referred by the court to the 
arbitrator must do so; thus the assignment is compulsory, but the arbitration decision 
might be contested, thus this device has not been held unconstitutional; sanctions, 
however, eg the imposition of costs, are provided against the party who seeks a 
rehearing by the court and does not obtain a better result than by the arbitrator.” 
It should also be noted that, in the United States, ‘the American Bar Association 
and at least 120 state and local bar associations now have special ADR sections 
and committees. ’%6 

France is another country where interesting developments have occurred over 
the last fifteen years or so. First the conciliateurs: after an experiment in four 
departments (Alpes Maritimes, Gironde, Haute Marne and Loire Atlantique) in 
1978,7 conciliateurs were introduced in the entire country. From 1981 to 1987 
there was a period of relaxation, with the suspension of the recruitment of concilia- 
teurs, due to the scepticism (hard to explain!) of the ruling socialist party vis-à-vis 
that institution. However, after 1987 there has been a revival and further development 
of this institution. The conciliateurs are not magistrates but private persons, 
appointed by the President of the Court of Appeal, for a period of one year renewable 
for two more years. They are responsible for meeting the parties and trying to find 
out whether there is the possibility of arriving at a conciliation agreement (the 
conciliateur is allowed to hear testimonial evidence). As a leading French authority 
(Professor Roger Perrot) says: 


This institution deserves confidence and any mefiance corporatiste (especially from the 
judiciary, a distrust that contributed to the relaxation of this institution from 1981 to 1987) 
is unjustified. It is sure that for many persons justice is ‘psychologically remote’: in our rural 
areas, the presence of a conciliateur close to the interested persons is an interesting idea which 
deserves to be pursued.* i 


A further institution in France is that of the médiateur which, based on a Projet 
de loi of May 1990, was supposed to be adopted by all courts following a practice 
already adopted by a number of judges to refer the parties to a médiateur (who 
is considered as an auxiliaire du juge) and/or who undertake themselves such a 





33 Stephen B. Goldberg, Eric D. Green and Frank E.A. Sander, Dispute Resolution (Boston and Toronto: 
Little Brown & Co, 1985; 2nd ed, 1992). On this book, see the penetrating review essay by Carrie 
Menkel-Meadow in (1986) 69 Judicature 300. Other noteworthy coursebooks include Kanowiutz, 
Cases and Materials on Alternative Dispute Resolution (St Paul, Minn: West, 1985). In addition, 
a number of treatises are dedicated specifically to mediation, eg Riskin, Mediation (St Paul, Minn, 1986). 

34 op cit pp 280—293. 

35 Information in the Brown Report, infra n 43, at p 17. 

36 See id, at p 3. 

37 Decree N 78/381 of 20 March 1978. 

38 See Roger Perrot, Institutions Judiciaries (Paris: Sirey, 4th ed, 1992) para 489. 

39 R. Perrot, supra n 38. 
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mediation role. This practice 1s not limited to France and can be found, for instance, 
in Germany and Italy, where the judges at the beginning of a case are expected 
to try to reach a Vergleich, that is, a compromise between the parties. The French 
proposal has been widely criticised by many judges as a form of excessive ‘privatisa- 
tion’ of the judicial function; and, as a matter of fact, the bill has not or not yet 
become a law. Professor Perrot, however, once again expresses his opinion in favour 
of this institution and his conviction that the risks inherent in such an innovation 
could be easily prevented, by means of technical safeguards of easy implementation, 
for example, by forbidding the médiateur in case of failure of the mediation efforts 
to inform the judge ot the evidence collected. With such simple provisions, this 
practice of using the services of a médiateur has, in Professor Perrot’s opinion, the 
potential for being extremely useful.“ Another authoritative opinion is expressed 
by Professor Vincent and others, who note that the médiateur is already used, with 
good results in certain criminal cases, eg cases involving minors.*! 

This country also presents most interesting developments in the area of alternative 
dispute processes beyond the family sphere. These developments are presumably 
well known to this audience, but I must mention two recent reports, one prepared 
by Henry Brown for the Courts and Legal Services Committee of the Law Society, 
the other by a Committee under the chairmanship of Lord Justice Beldam for the 
General Council of the Bar.*? Apart from some brief references to other countries, 
the Brown Report focuses on developments in England and Wales, and includes 
‘adjudicatory ADR processes’ (arbitration and expert determination), ‘non- 
adjudicatory and hybrid processes’ (including mediation, mini trials, court annexed 
arbitration, neutral fact-finding experts and med-arb, that is, the amalgam of 
mediation and arbitration), plus other “hybrid forms’ (such as the ‘moderated settle- 
ment conference’). The report also includes a valuable discussion of the ‘ethical 
implications’ of ADR.* The Brown Report is concluded by a ‘five-year action 
plan’ which foresees a further and pervasive growth. The prospect for special teaching 
and training in ADR is also mentioned and forcefully recommended.“ 

The Beldam Report begins with a rapid survey of some contemporary ADR 
initiatives in Britain and overseas, and a commentary on submissions received from 
official bodies. It then concludes that ‘court-based alternative dispute resolution’ 
would be of value across a wide field of civil disputes. It approves mediated 
negotiations as the most appropriate form for ADR to take, proposes lawyers as 
the mediators and visualises the process located firmly within the courts’ system. 
The Report concludes with a proposal for pilot schemes in some county courts and 
at least one division of the High Court. 

It is noteworthy that in this country a number of organisations are involved with 
ADR processes: they are listed in Schedule 2 of the Brown Report. These organisa- 
tions are: the Centre for Dispute Resolution (CEDR); the British Academy of Experts; 


40 R. Perrot, op cit, supra n 39, paras 491—492. 

41 Jean Vincent et al, La Justice et ses Institutions (Paris: Dalloz, 3rd ed, 1991) p 505. 

42 Alternative Dispute Resolution, Report prepared by Henry Brown for the Courts and Legal Services 
Committee, July 1991, The Law Society, Legal Practice Directorate, 1991; Report of the Committee 
on Alternative Dispute Resolution, General Council of the Bar, October 1991. 

43 Inthis connection, it might be worth noting that both the National Family Conciliation and the Family 
Mediators Association have already Codes of Practice, and that the Chartered Institute of Arbitrators 
has its ‘Guidelines of Good Practice for Arbitrators.’ Confidentiality, of course, is an important element 
of the ‘ethics’ of mediators and other ‘neutrals.’ See the Brown Report, supra n 43, p 31; to the Report 
is attached in ‘Schedule 4’ a ‘Specimen’ of a ‘Code Practice’ for mediators. 

44 See the Report at pp 29—30. 
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the Chartered Institute of Arbitrators; IDR Europe Limited (a private company 
undertaking mediation and training); the Royal Institute of Chartered Surveyors; 

the Society for Construction Arbitrators; the Forum for Initiatives in Reparation 
and Mediation (FIRM), etc. CEDR is particularly interesting; although established 
quite recently (November 1990, modelled after the California Centre for Public 
Resources), it offers mini trials which are called ‘Executive Tribunals,’ ‘as the neutral 
adviser and the parties constitute an informal tribunal to hear the lawyers’ 
presentations’; also, CEDR has sponsored a number of very interesting research 
papers, for instance on ‘confidentiality.’ 

I doubt whether a conclusion would make much sense at this point. Yet one aspect 
that certainly deserves being emphasised is that of ‘privatisation,’ as one element 
of modern legal evolution, a topic recently sharply analysed by the Law: School 
Dean of Uppsala University, Per Henrik Lindblom.” Privatisation is most evident 
in the ‘second wave’ of the access-to-justice movement, where private individuals 
and associations have been gaining standing to sue for the protection of collective 
group (so-called diffuse) interests. But privatisation also emerges in the ‘third wave’: 
just consider the fact that,-in many ADR devices, lay persons have adjudicatory 
or quasi-adjudicatory functions; as well as the fact that equity rather than strict law 
is often the criterion for adjudication. 

I do not think it is my role to try to further elaborate on the development and 
sensational growth of ADR processes in the contemporary world. I have interpreted 
the conveners’ intent in entrusting to me the challenging role to be the opening reporter 
in this workshop as the intention to place such phenomenon within the broader 
framework of the access-to-justice movement. It might, therefore, be appropriate 
for me to conclude this report with some brief reflections on the significance, let 
me call it the politico-philosophical significance, of the movement of which the 
search for, and growth of, alternative dispute resolution processes is a major 
component. 

Why access to justice? What is the evaluation that we shall give to this theoretical 
and reform movement? Evaluation, I should add, always has to be a component 
of every comparative analysis; not, however, an evaluation based on values postulated 
a priori, but evaluation in light of the societal need, problem or demand that was 
at the origin of the legal institutions processes or rules involved. Now, the. institutions 
and processes involved with the ‘third wave’ in the access-to-justice movement shall 
be evaluated within the general aim and philosophy of the access-to-justice movement 
itself. 

The ideal of equality before the law was the great and revolutionary innovation 
of the ‘bourgeois’ revolution that has changed so deeply the systems of government 
of the West since the end of the 18th century. Until that time, civil societies were 
divided into social strata and to each of them a different legal order, even different 
courts, applied. What was to emerge from the liberal-bourgeois Revolution was 
the ideal of the Rule of Law state, or Rechtsstaat, where the law has a general 
character and the basic principle is that all are equal before the law. However, as 
already mentioned, the main criticism moved against this liberal ideal during the 


45 See the Brown Report, supra n 43, p 17. Also, the Chartered Institute of Arbitrators offers a similar 
possibility, called ‘Supervised Settlement Procedure.’ Similar possibilities are offered by the American 
Arbitration Association, the Australian Commercial Dispute Centre and the Chamber of Commerce 
of Zurich; ibidem. 

46 Iam grateful to my former colleague Monica Seecombe for drawing my attention to these. 

47 P.H. Lindblom, ‘Allmän domstol som alternativt tvistlédsningsorgan’ in Festskrift till Per Olof Bolding 
(Stockholm: Juristf6rlaget, 1992) pp 261—288. 
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19th and 20th centuries was that the ‘equality’ thus achieved was often more a façade 
than a reality, it was a mockery for those to whom the caustic motto could apply 
that they were all ‘free to sleep under the bridges.’ From a real equality before 
the law all those were de facto excluded who had no economic and/or cultural capacity 
to have real access to those rights which, in theory, were supposed to be equal for 
all. It was precisely the highest court of this country which, in the 1930s, stated 
that ‘poverty is a misfortune for which the law cannot take any responsibility at 
all.” The answer to such a criticism has been, at times, that of a total denial of 
the Rule of Law ideal and of the ‘liberties’ (derogatorily called traditional’) of the 
Rechtsstaat. Such a denial brought about tragic results, namely the totalitarian regimes 
in many countries, including Germany, Italy and Spain. Also it brought about those 
further, and alas still painful, disasters: the regimes of the so-called real socialism, 
in Eastern Europe and elsewhere, based on the idea that individual liberties were 
valueless, while only ‘social rights’ were to be pursued; with the consequence of 
concentrating all power, including economic power, in the hands of the political 
branches or even a political party. This inevitably brought about economic bankruptcy 
(in an economic system where politicians acted as uncontrolled entrepreneurs and 
any competition, the basic engine for economic as well as political progress, was 
wholly neglected). 

Another answer, however, has also emerged to the criticism of the ‘liberal 
revolution.’ This consists not in the repudiation of the ‘traditional liberties,’ but 
rather in supplementing them with the new ‘social rights,’ which have precisely 
the basic aim of making those freedoms accessible to all, thus making poverty relevant 
indeed for the law. The access-to-justice philosophy reflects this very answer, ie 
the attempt to add a ‘social’ dimension to the Rule of Law state, that is, the passage 
from the Rechtstaat to the sozialer Rechtstaat as proclaimed in the most advanced 
Constitutions of Europe, including the French,” the German” and, more recently, 
the Spanish*'; indeed as it is proclaimed also in such transnational bills of rights 
as the European Convention of Human Rights as interpreted by the European Court 
at Strasbourg. Thus, the access-to-justice movement and its third wave, which 
emphasises the importance of alternative dispute processes, reflects the very rationale 
of this political philosophy. The philosophy for which even the poor are entitled 
to representation and information, even the unorganised groups, classes and 
categories, should have access to effective remedies and, finally, a philosophy which 
accepts alternative remedies and processes, in so far as such alternatives can help 
to make justice fair and more accessible. Our conclusion is that the very subject 
to be discussed in this workshop is most central to the social and political ideals 
of our epoch. 

Let me add a word about our responsibility as lawyers, whether in the Academy 
or in practice. The most important intellectual battle of many jurists through our 





48 See thie reference in M. Storme, Rechtspraak in opspraak (Antwerpen: Kluwer, 1980) p 138. Anatole 
France’s caustic derision might also be mentioned, that ‘justice is made to give everyone his due: 
to the rich his richness, to the poor his poverty.’ 

49 See the Preamble to the 1946 Constitution, which is incorporated in the Constitution of 1958. 

50 See Arts 3 and 20 of the German Constitution. 

51 See Art 1 of the Spanish Constitution of 1978. 

52 In the field of legal aid, for instance, even though the Convention expressly established that legal 
aid has to be provided in criminal cases (Art 5), the Court has interpreted the general ‘fair hearing’ 
requirement as implying that legal aid shall be assured in civil litigation as well. See eg Airey v Ireland, 
a decision by the European Court of Human Rights of 9 October 1979 in Publications of the European 
Court of Human Rights, Series A, vol XXXII. 
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Changing Perspectives on Civil Litigation 
Sir Leonard Hoffmann* 


Let me begin by declaring two limitations on what I intend to discuss. Both arise 
from the fact that the paper is based entirely on my own experience as counsel and 
a judge. The first point is that when I speak of recent changes, I mean what has 
happened over the last twenty-five years or so, since the late 1960s, which happens 
to be when I came to the Bar. Secondly, I shall speak principally of actions in the 
Chancery Division. I doubt whether things are very different in the Commercial 
Court, but I can say nothing of, for example, personal injury litigation or procedure 
in the County Court. 

Twenty years ago, English civil procedure could be said to have the following 
salient characteristics. First, it was intended to enable the parties to obtain a decision 
on disputed questions of legal right. In other words, it was devised for deciding 
bona fide disputes. Second, the centre piece of the system was the trial. This meant 
a continuous session, sometimes contained within a single day, sometimes lasting 
many days, at which the parties would confront each other, call their witnesses, 
test their opponent’s evidence by cross-examination, make their submissions and 
receive judgment. Third (and this is a corollary of the last feature), the earlier 
procedural stages such as pleadings, discovery and interlocutory applications were 
ancillary to the ultimate trial and judgment. Their purpose was first, to enable the 
trial to be conducted as efficiently and economically as possible and second, to enable 
the judgment to be as effective as possible. Fourth, the proceedings were largely 
oral. The rules for the written elements of the procedure — pleadings, affidavits, 
interrogatories — emphasised the need for brevity. The rules said that pleadings 
are to be succinct and affidavits should not be prolix. But they said nothing about 
limits on oral evidence or submissions: these were open-ended, subject only to the 
general discretion of the court. 

Let me now examine the extent to which these characteristics have changed. First, 
the procedure as a method for deciding bona fide disputes. The bulk of the Rules 
in the White Book, so far as they apply to ordinary civil proceedings, are designed 
to enable the issues to be defined, the parties to prepare for trial and the trial to 
take place in an orderly and effective manner. Clearly, none of this makes any sense 
in a case in which there is no real dispute and the plaintiff only wants access to 
the coercive power of the state in order to enforce his undoubted rights. Until quite 
recently, the only way in which it was possible to short-circuit the procedure and 
go straight to judgment without pleadings or trial was by application for summary 
judgment under RSC Ord 14 or RSC Ord 86. In recent years, however, this remedy 
has been shown to be in various respects inadequate. 

First, let me consider those cases for which RSC Ord 14 was primarily designed, 
namely the money claim in a liquidated amount, where the defendant is delaying 
payment to improve his cash flow or because he is in fact unable to pay his debts 
but wants to stave off liquidation or bankruptcy. There are symptoms to suggest 
that, in this kind of case, the paradigm RSC Ord 14 case, the system is not working 
adequately. These symptoms consist in an increase in the number of cases in which 
companies deny that they owe money which the creditor claims is indisputably due 
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and the creditor, instead of following the classic procedure of issuing a writ and 
then applying for judgment under RSC Ord 14, issues a petition to wind up. For 
those more familiar with the procedure under RSC Ord 14 than procedure in the 
Companies Court, some explanation must be given as to the effect of this strategy. 
The presentation of a winding up petition is an extremely powerful weapon, the 
equivalent of firing a guided missile at the company. If the company is eventually 
wound up, all its payments and dispositions of property will be invalidated retrospec- 
tively from the date of the petition. A consequence of this rule is that as soon as 
it is known that a petition has been presented, the bank will freeze the company’s 
accounts and no one will deal with it. And since the winding up procedure requires 
the petition to be advertised, it soon becomes public knowledge. The Companies 
Court has therefore always been concerned to ensure that its procedure is not abused 
as a form of illegitimate pressure on companies to pay claims which may not in 
fact be due. The most draconian way to avoid this abuse would be to say that winding 
up was a form of execution and that unless the debt was admitted, the petitioner 
first had to obtain a judgment, either at trial or under RSC Ord 14. Many petitions 
are in fact based upon judgment debts. But the Insolvency Act does not go this far. 
A petition can be based upon a debt for which no judgment has been obtained, 
provided that it is not disputed bona fide and based upon substantial grounds. 

This formula — no bona fide dispute on substantial grounds — is very similar 
to the question which has to be decided by the judge or Master on a summons under 
RSC Ord 14. The result is that a creditor who considers that a company is refusing 
payment on spurious grounds can choose between two alternative ways of establishing 
his entitlement. He can proceed by summons under RSC Ord 14 or he can issue 
a petition to wind up. The former method is cheaper and safer. Even if it is 
unsuccessful and the Master gives leave to defend, he will usually treat the summons 
as a summons for directions, give directions for pleadings and discovery and order 
the costs to be costs in the cause. It also brings the matter before a more appropriate 
tribunal. Masters are used to dealing with Order 14 disputes. Many of the cases 
in which a company is said to be resisting payment on spurious grounds occur in 
the building industry, where the recession has imposed strains on everyone’s cash 
flow making debtors reluctant to pay and creditors desperate to secure payment. 
Under Order 14, the application comes before an Official Referee who is familiar 
with the standard forms of contract and the practices in the industry. But Order 14 
is, under present conditions, far too slow a procedure. It can take months to obtain 
a special appointment before the Master or Official Referee. A winding up petition, 
on the other hand, is an instant remedy. The creditor can advertise after eight days 
from presentation of the petition. So unless the company moves quickly to restrain 
advertisement on the ground that the petition is an abuse because the debt. is bona 
fide disputed, it may suffer irremediable commercial damage. This brings the matter 
before the court upon an interlocutory application within a week or two at the most. 
But the Companies judge is not usually familiar with the details of the JCT form 
of contract. Furthermore, the organisation of the list by which he hears all short 
interlocutory applications and contested petitions on a Monday morning makes it 
difficult for him to investigate the dispute in any depth. He is not, therefore, the 
most suitable tribunal for deciding whether the debtor is merely putting up a smoke 
screen or there is a genuine issue to be tried. As a result, the Companies Court 
has tried to protect itself against a rising tide of such applications by making the 
winding up route a high risk strategy. It is in any event more expensive than Ord 14 
and if it fails the Companies Court judge will dismiss the petition and order the 
creditor to pay the company’s costs, sometimes on an indemnity basis. 
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The points of general interest which emerge from all this are these. First, it shows 
how the system comes under pressure from market forces. If the standard procedure 
is not providing an adequate remedy, the ingenuity or desperation of the parties 
will divert the force of the current into some other procedure which may not be 
wholly appropriate. Second, it seems to me wrong in principle for the parties to 
be offered a choice of tribunals within the High Court for achieving the same result 
— in this case, recovery of a debt. In earlier times there used to be competition 
for business between different courts exercising overlapping jurisdictions. The 
earnings of the judges and officials in those courts were, to put the matter tactfully, 
related to the amount of litigation they heard. So one could regard the situation 
then as a form of healthy privatised competition which gave the customer freedom 
of choice and encouraged innovation in procedure. It is, however, quite illogical 
today, when the courts have a greater incentive to refuse jurisdiction than to attract 
it. The situation which I have described demonstrates that something is wrong and 
clearly what is wrong is that the Ord 14 procedure is not functioning as efficiently 
as it should. 

Twenty years ago, summary judgment was the only significant procedure for by- 
passing the ordinary trial procedure. But others have since come into existence to 
meet particular situations in which summary coercive action was needed and Ord 14 
was inadequate. One of these was the eviction of squatters. In theory, Ord 14 applied 
to orders for possession where the squatter had no defence in the same way as other 
actions. But in practice the growth of squatting throughout Western Europe which 
followed the Paris events of 1968 showed that Ord 14 was inadequate in two respects. 
First, it was too slow. The family whose house had been squatted while they were 
on holiday might have to live in a hotel for months while the law took its course. 
Second, the writ had to be served upon identified defendants and the squatters, when 
asked to identify themselves, tended to say Che Guevara or Mao Tse Tung. An 
ingenious attempt to solve these problems by issuing an ex parte originating summons 
and applying for a possession order in rem failed before Stamp J in Re Wykeham 
Terrace Brighton! in 1970. As a result, the rules were amended within a few 
months to introduce what is now Ord 113, enabling the court to make possession 
orders within days and if necessary against unnamed defendants. A somewhat similar 
problem arose out of the activities of vendors of counterfeit teeshirts and other 
memorabilia outside pop concerts in the 1980s. These articles incorporated the 
copyright logo, picture or design of the pop musician appearing at the concert. But 
the vendors were a shifting population whom it was quite impossible to identify, 
let alone serve, before obtaining an order for delivery up of the counterfeit articles. 
Here the problem was addressed in a makeshift way by what was probably an 
illegitimate use of the representative order. The plaintiffs would name one person 
who was likely to be selling and the court would appoint him under RSC Ord 15, 
r 12, to represent the class of vendors of counterfeit teeshirts outside the concert 
on that evening and then make an ex parte mandatory injunction, requiring delivery 
up of the infringing garments. Armed with these orders, the representatives of the 
plaintiffs would then in effect seize the counterfeit goods. This kind of order was 
approved by the Court of Appeal,? to the astonishment of Walton J, who had 
expressed the orthodox view that one could not use the representative procedure 
to make an injunction enforceable by committal against a person unknown and not 
a party to the action. I made several of these orders in the period 1987 to 1989, 
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although somewhat doubtful about their legality, until section 100 of the Copyright 
Designs and Patents Act 1988, perhaps a little surprisingly, gave copyright owners 
the right to resort of self-help and seize the teeshirts without having to obtain any 
order of the court at all. 

So far I have been talking about cases in which what the plaintiff wants is judgment 
in his favour without having to go through the normal procedures to get it. But 
the most important procedural developments of the past twenty years have concerned 
cases in which judgment was not enough. The Mareva injunction, for example, 
was developed to deal with the Liberian company which had no defence to the claim 
but proposed to avoid payment by the simple device of moving its money out of 
an account in London to an account in Zurich, leaving behind no assets upon which 
the plaintiff could execute.3 The Anton Piller order was developed to deal with the 
video pirate who had no defence to an order for delivery up of his infringing tapes 
but, if served with the writ, would simply have moved his stock into a friend’s garage 
until the dust had settled.‘ I am not going to say anything further about either of 
these orders. I do, however, want to talk about the problems which arise when, 
in addition to judgment, the plaintiff may want information in order to decide whom 
to sue, or to support a case at trial, or to locate assets against which judgment can 
be enforced. 

Traditionally, the right to information of an English litigant or prospective litigant 
has been very restricted. Once the defendant has been served and the issues have 
been defined by pleadings, the plaintiff is entitled to documentary discovery from 
other parties to the action. With the leave of the court, interrogatories can be 
administered for other parties to answer. But there is no right before trial to any 
information from a non-party. A subpoena duces tecum may be issued to’ require 
the non-party to bring specified documents to the trial and the plaintiff may issue 
a subpoena ad testificandum to require the non-party to give oral evidence at the 
trial. But that is all. | 

The rule that a non-party cannot be asked questions or required to give discovery 
in advance of the trial contrasts with the United States Federal Rules of Civil 
Procedure under which non-parties can be required to give oral depositions and 
documentary discovery. The Americans are even willing to make this procedure 
available by way of assistance to foreign courts. But allowing litigants to trouble 
third parties is so strongly felt to be un-British that in the South Carolina Insurance 
case,> when a party to an English action wished to invoke American assistance to 
obtain discovery against non-parties in the United States, the Court of Appeal issued 
an injunction to stop him. This decision was reversed by the House of Lords, but 
the attitudes it represents explain why the earlier decision of the House of Lords 
in the Norwich Pharmacal case had been greeted with astonishment in the 
profession. Lord Oliver, who was counsel for the unsuccessful Commissioners of 
Customs and Excise, once told me that when he died, Norwich Pharmacal would 
be found engraved on his heart. By resurrecting the ancient Chancery bill of 
discovery, the House of Lords created a procedure under which a class of non- 
parties, namely those who had become mixed up in wrongful acts, could be required 
to give information to identify the wrongdoers. It was said that the rule that non- 
parties could only be required to give information upon subpoena at the trial was 


3 Mareva Compania Naivera SA v International Bulk Carriers SA (1975) 2 Lloyds Rep 509. 
4 Anton Piller AG v Manufacturing Processes Limited [1976] 2 WLR 162. 

5 South Carolina Insurance Co v Assurantie Maatschappij [1986] QB 348. 
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predicated upon the assumption that there would be a trial. In Norwich Pharmacal, 
however, no writ could be issued and a fortiori no trial could take place until the 
wrongdoers had been identified. Hence the need for a remedy by which the informa- 
tion could be obtained in advance. One can in fact go further and say that in most 
of the typical Norwich Pharmacal intellectual property cases, not only can there 
be no trial until the information has been given, but once it has been given, there 
is seldom an issue to be tried. The plaintiff obtains an order against the pirate for 
delivery up or under the 1988 Act he seizes the goods himself and that is the end 
of the matter. 

Norwich Pharmacal can therefore be seen once more as a response to pressures 
in the market: to the need for stronger weapons to deal with the piracy of intellectual 
property rights. The copying of video films and records, the manufacture of counter- 
feit products from perfumes to insecticides sold under well-known names, has become 
a multi-million pound business. Of course the Norwich Pharmacal remedy, being 
a judge-made rule, could not be confined to the kind of cases for which it was 
invented. If it had been introduced by the Rules of Court, it could have been confined, 
at any rate in the first instance, to cases involving infringement of intellectual property 
rights, just as the right under the Rules to pre-writ discovery is confined to personal 
injury cases. But our system of precedent is based upon general principles rather 
than arbitrary commercial categories. The remedy therefore began almost at once 
to be used in a wide variety of cases. In Loose v Williamson,’ the owner of a 
several fishery in Norfolk obtained an order against the owners of two boats which 
had been apparently poaching in his water, requiring them to disclose the identity 
of the persons who were on board a third boat in the vicinity. Goulding J followed 
Norwich Pharmacal and made the order notwithstanding the objection that it was 
a fishing interrogatory. (The plaintiff's counsel, I may add, was Michael Fysh.) 
In British Steel Corporation v Granada Television Ltd, the House of Lords used 
the same jurisdiction to order Granada Television to disclose the identity of the famous 
British Steel mole who had leaked its confidential documents during the 1980 steel 
strike. This was an interesting development because it shows a procedural weapon 
invented to deal with one kind of commercial problem being seized upon and used 
in an entirely different context, raising issues about the freedoms of journalists and 
the press which could never have been in the minds of the judges who decided the 
Norwich Pharmacal case. 

There was a further extension of the Norwich Pharmacal jurisdiction, again in 
response to commercial needs, in a series of cases of which the best known is Bankers 
Trust Co v Shapira.° These cases authorise the interrogation of third parties, and 
in particular bankers, to try to find out what has happened to stolen money. The 
reason for this innovation, commencing with a decision of Templeman J in the 
mid-1970s, was the increase in commercial fraud and the ease with which funds 
could be transmitted from one jurisdiction to another. As a further exception to 
the rule that one could not require pre-trial information from non-parties, they could 
be justified on the same principle as Norwich Pharmacal, namely that the rule was 
predicated upon the assumption that there would be a trial and that unless the stolen 
money could be traced and secured, there would be nothing to have a trial about. 

One further weapon in the anti-fraud arsenal needs to be mentioned and that is 

the appointment of receivers of companies which have been used in the commission 
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of a commercial fraud. The court can appoint a receiver to secure the assets of the 
company and sometimes in an attempt to circumvent the confidentiality laws of foreign 
banks by enabling the receiver to ask for information in the name of the company. 
Of course, this depends upon the extent to which the foreign bankers recognise the 
jurisdiction of our court to appoint a receiver. No doubt they would recognise the 
authority of a receiver of an English company; whether a Swiss bank would recognise 
our jurisdiction to appoint a receiver to a Swiss corporation is another matter, but 
the Court of Appeal has recently decided that we have jurisdiction to appoint receivers 
of foreign companies all the same. 

We have therefore a range of weapons which have been developed over the last 
twenty years to assist plaintiffs to establish their rights in cases of commercial fraud: 
the Mareva injunction, the Anton Piller order, the Norwich Pharmacal order, the 
Banker’s Trust order, the corporate receiver. These remedies are interlocutory, but 
they are not for the purpose of preparation for trial. They are executive remedies 
of the kind one would expect the police to have, for tracking down and retrieving 
the proceeds of fraud. The plaintiff will in the first instance make his application 
ex parte; the first the defendant will hear of the matter is when his premises are 
raided under the Anton Piller, his bank accounts are frozen by the Mareva and his 
companies in receivership. He must then, if he can, struggle to extricate himself 
from these procedural toils. In many of these cases, there is no substantive issue 
to be tried. The fraud is plain and obvious and the defendant is engaged only in 
an attempt to prise some of the proceeds loose from the grip of the Mareva or to 
prevent the plaintiff from obtaining the documents or information which will lead 
him to the Liechtenstein anstalt with a numbered account in Zurich. In some cases, 
however, there is an issue to be tried and the case goes to trial on the merits. 

The introduction of this form of forensic blitzkrieg raises a number of difficult 
questions. First, is it fair? Second, is it effective? Third, have the new remedies 
been successfully grafted onto the existing system of civil procedure? Fourth, can 
it be satisfactorily controlled by judge-made principles or does it need to be codified 
by rules of court? 

First, the question of fairness. The combination of Anton Piller and Mareva is 
a double blow delivered against a defendant who has had no opportunity to put his 
side of the case. A good deal has been written about the unfair way in which the 
Anton Piller can operate — indeed, I have written some of it myself — and a 
Committee appointed by the Judges’ Council and chaired by Staughton LJ will shortly 
be reporting on whether changes are needed in Anton Piller procedure to reduce 
the risk of unfairness. But my experience suggests that the Mareva can be the really 
crippling blow, cutting off the defendant’s access to all funds except those which 
the order may allow him for legal costs and daily living. It seems to me that something 
like Staughton LJ’s Committee is also needed to look into the fairness of Mareva 
procedure. | 

The next question is whether the remedies are effective. If they are successful 
in preventing fraudulent defendants from making away with the proceeds of crime, 
the potential unfairness of their ex parte nature might be a reasonable price to pay. 
My impression is that these remedies were very effective when they were new. 
The one-ship Liberian company which had its English bank account frozen ex parte 
by the original Mareva injunction while it was waiting for the writ to arrive must 
have received a most unpleasant surprise when it discovered that it could not just 
move the funds to the Piraeus. But as in the case of antibiotics or insecticides, the 
creatures at whom these remedies are aimed will in the course of time develop 
immunities which make them less vulnerable. The fraudster against whom one obtains 
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a Mareva on the grounds that he is the sort of person likely to move assets to make 
himself judgment proof will nowadays have taken steps in advance to make himself 
Mareva proof. He will cheerfully swear a disclosure affidavit listing his sole assets 
within and without the jurisdiction as a building society account in Lewisham which 
is £250 in credit and bank account in Guernsey which is modestly in overdraft. 
He does not disclose the Liechtenstein trust of which the named settlor is an accountant 
in Hong Kong who contributed $10 and the sole named beneficiary is Cancer 
Research, but the trustees have power to nominate additional beneficiaries and hold 
in their safe a letter from the defendant expressing his wishes as to how they should 
act. Asked to explain his continuing affluent lifestyle, he says that he is living on 
the charity of friends. The same is true of the Norwich Pharmacal and Banker's 
Trust orders. These develop into an international paper chase, in which disclosure 
of documents by one respondent leads to applications for further information from 
another respondent and so on. My impression is that these exercises are often not 
cost-effective. The defrauded plaintiff employs a large City firm with instructions 
to leave no stone unturned in attempting to recover the last penny of the stolen money 
and every scrap of evidence against the defendant. Massive interlocutory applications 
for disclosure are launched. The legal costs are enormous. But the outcome is often 
no more than a few miserably small sums remaining in disused bank accounts. The 
bulk of the money has been dissipated in ill-advised commercial speculations, such 
as the Maxwell share support operation. 

The third question is the extent to which the new remedies can be integrated with 
existing civil procedure. The answer is that they often fit very uneasily together. 
There are two principal difficulties. The first arises from the fact that the judge 
who deals with the initial stages of one of these international fraud actions is not 
performing the conventional judicial function of adjudicating between the parties. 
Instead, he is more in the position of a juge d’instruction, except that instead of 
supervising an inquiry by the police, he is supervising an inquiry by the plaintiff. 
The plaintiff will come back to him with successive ex parte applications and the 
defendant will be faced with a string of ex parte orders. A judge who fulfils this 
supervisory role is not the ideal person to decide a genuine inter partes dispute, 
even an interlocutory application to discharge one of his own orders. The defendant 
could be forgiven for feeling that he would prefer to go before someone whose mind 
had not been poisoned by the plaintiff’s ex parte evidence. The position becomes 
even more complicated when a receiver is appointed. The receiver is not simply 
the agent of the plaintiff to seize the documents or assets of the defendant’s company. 
He is an officer of the court, who must be able to seek directions from the court 
on an confidential basis, without having to disclose information to either plaintiff 
or defendant. The result is that in some of these cases, three judges are required: 
one to hear the plaintiff’s ex parte applications, one to give directions to the receivers 
and one to hear disputes inter partes. 

The second problem of integrating the new remedies with the old procedure is 
to draw the line between what is permissible interrogation of third parties under 
the Norwich Pharmacal and Banker’s Trust principles and what is an illegitimate 
attempt to obtain discovery from non-parties or from parties before the proper time. 
The scope of the Norwich Pharmacal principle is easy enough. It is to obtain the 
identity of potential defendants and it therefore has no application to information 
relevant only to proceedings against a known defendant. The Banker’s Trust principle 
is less easy to confine. It is concerned with tracking down and securing assets. Does 
this mean that the plaintiff is entitled to any information which non-parties like banks 
may have about assets to which the plaintiff lays claim? Such information is often 
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sought in order, for example, to show that the defendant gave false information 
in the disclosure affidavit which he was ordered to make in support of the Mareva. 
A bank or firm of lawyers is asked to disclose documents which may show that 
he was not telling the truth about some past transaction. My own view is that unless 
teh documents are likely to reveal the existence somewhere of assets which the 
plaintiff did not know about, they do not fall within the Banker’s Trust principle. 
Otherwise the information is simply advance discovery on issues which will have 
to be decided at the trial. But whether the courts will wish to confine the principle 
in this way is at present still uncertain. It may be that in some respects at least, 
we are heading for a broadening of discovery from non-parties along American 
lines. Whether this is a good idea or not I shall briefly touch upon in a moment. 

That brings me to my fourth point, which is whether these innovations can be 
satisfactorily developed by the judges or whether they should be introduced, if at 
all, by amendment of the Rules. Changes in the Rules of the Supreme Court are 
relatively easy to carry through. There is a permanent Rules Committee which keeps 
the Rules under constant review. I remind you that when the need for a rule change 
to deal with squatters was shown by cases in 1970, the necessary change in the 
Rules was made within months. Rule changes have the advantage that they do not 
require the adoption of broad new general principles such as the Norwich Pharmacal 
and Banker’s Trust rules. They can be more experimental and ad hoc, confined, 
for example, to certain classes of litigation. Thus the exchange of witness statements 
under Order 38, r 2A, which has made far reaching changes in the way trials are 
conducted, was first introduced by way of experiment in the ome Court 
and then extended to other kinds of litigation. 

The new interlocutory orders represent a massive increase in the litigation passing 
through the Chancery Division and probably also in the Commercial Court. They 
lie quite outside the orthodox course of preparation for trial and give a plaintiff 
the opportunity to inflict a pre-emptive strike upon his opponent which may require 
him to devote enormous time and resources to fending off restrictive and intrusive 
orders made before there has been any determination of the merits. In some cases 
these burdens of cost and time, together with the restrictions imposed by a Mareva 
injunction, may force a defendant to give in without being able to secure a proper 
trial at all. The justification for the new procedures is that they constitute extraordinary 
remedies to combat international fraud and prevent plaintiffs from being robbed 
of the fruits of judgment. But I think that some empirical research is required to 
decide whether on balance the use of these remedies is cost effective or whether 
they merely encourage defrauded plaintiffs to throw good money after bad. 

Finally, let me turn to the recent changes in the nature of the trial itself. As I 
have said, the two striking features of the English trial are first its climactic nature 
as a drama played out in one continuous session and second the extent to which 
the proceedings are oral. Both of these features have undergone substantial change, 
principally by the introduction of exchange of witness statements. I want to explore 
the advantages and disadvantages of this change. 

The theatrical nature of the English trial means that it cannot produce a fair result 
unless each party comes fully prepared to deal with the other side’s case. Hence 
the need for carefully formulated pleadings and discovery. The ideal pursued by 
the Rules is that, in the hackneyed phrase, the parties should come to trial with 
cards upon the table and not take the other by surprise. In Continental procedure, 
as I understand it, there is not the same emphasis upon a single hearing. There is 
a series of hearings until such time as the tribunal considers that it has the necessary 
material to enable it to give judgment. This means that if a point comes up which 
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takes one of the parties by surprise, the proceedings can be adjourned to give him 
the opportunity to deal with it. Hearings are scheduled to suit the diaries of the 
lawyers and adjournments therefore cause relatively minor inconvenience. In 
England, an adjournment of the trial, with its assembled cast of judge, lawyers and 
witnesses, is an anathema and expense. The result is that unless there is an application 
for an interlocutory injunction of some kind, the case does not get before the judge 
until all the preparations for trial have been completed. In this respect I think that 
there is an advantage in the Continental system under which the judge sees the case 
from time to time. There is nothing so calculated to encourage settlement as for 
the judge to get hold of the case and express a provisional view. One of the 
advantages of the pre-American Cyanamid requirement that an applicant for an 
interlocutory injunction had to show a strong prima facie case was that judges were 
encouraged to express a provisional view on the strength of the plaintiff’s case. 
Thereafter in many cases the action was settled. 

In the United States, the principle of cards upon the table has been taken to the 
utmost extreme. Oral discovery by deposition and discovery from non-parties are 
designed to ensure that the parties will have the opportunity to find out everything 
possible about the case before they come to court. Besides avoiding surprise at the 
trial, this is also said to have the advantage that the parties, having found out in 
the course of discovery the strengths and weaknesses of their cases, will be more 
inclined to settle without going to trial at all. On the other hand, depositions and 
wide-ranging discovery add enormously to the cost of litigation. So there is a question, 
on which a good deal of inconclusive work has been done in the United States, 
as to whether the savings in costs from settlements which would not otherwise have 
happened is sufficient to compensate for the additional costs of operating the system. 
And additional to this macroeconomic question, there is the effect on the fairness 
of the system. The need to invest large sums up front in legal costs means that the 
procedure may operate unfairly against poor parties. Against this, it can be said 
that the contingency fee system prevents hardship to poor plaintiffs while poor 
defendants, for obvious reasons, do not have expensive law suits brought against 
them. 

English procedure has moved further to the cards on the table principle by the 
compulsory exchange of witness statements. In many cases this is a great improve- 
ment. Just before the system was introduced I heard an action brought by a German 
company against an English company claiming infringement of copyright in machine 
drawings. The pleadings were fairly unrevealing as to what the real nature of the 
defence was and the hearing lasted eight days, during which time the oral evidence 
gradually revealed to the parties what the other’s case was. The Germans lost and 
I felt embarrassed about this, not because I thought they ought to have won, but 
because under a different procedure they would never have had to go through the 
expense of an eight-day trial in order to discover the facts. I am sure that if there 
had been an exchange of witness statements, the case would have settled. 

It is usual to treat the witness statements as evidence in chief and after a few 
supplementaries to add some last minute thoughts or simply to allow the witness 
to settle down and play himself in, to proceed straight to cross-examination. This 
can considerably shorten the trial. It also means that, together with the increasing 
practice of submitting written briefs, which for some reason are known in this country 
as skeleton arguments, a good deal of what was previously done orally in open court 
is now done privately by the judge reading evidence and submissions in his room. 
In my view this is all to the good. While the judge is reading, the lawyers can be 
engaged on other remunerative work. The cost is much less than having the evidence, 
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arguments or authorities heard at length in open court, in the presence of a number 
of expensive lawyers. 

On the other hand, the new system can place a considerable burden upon cross- 
examining counsel. Instead of having time to rest and reflect while the witness gives 
his evidence in chief, he is on his feet cross-examining all the time. I find that in 
a long trial conducted under the new rules, more frequent short adjournments are 
needed to enable counsel to collect his thoughts and also for the judge to remind 
himself of what the next witness is going to say. But this is a minor disadvantage. 
Much more important is the question of cost. The need to prepare witness 
statements has added greatly to the cost of preparation for trial. They are usually 
settled by counsel and require full preparation of the case well in advance of trial. 
It used to be said that the cost of litigation was relatively low during exchange of 
pleadings, increased fairly substantially when one got to discovery and then increased 
very steeply indeed from the moment that briefs were delivered for trial. The result 
of the witness statement rule is that although it may shorten the trial, it increases 
very considerably the costs which must be incurred before trial and advances the 
time at which the bulk of those costs must be incurred. In a long trial which goes 
all the way to judgment, there may be an overall saving in costs. In a case which 
settles at the door of the court, the costs will have been much higher than if there 
had been no witness statement rule. It may be that in macro terms, this disadvantage 
is outweighed by the increase in settlements, but I know of no way to establish whether 
this is true or not. And in any case, it is no consolation to the individual litigant 
who has had to incur the additional costs. In this country, with no contingency fees, 
this means that it is much more expensive for a plaintiff to get himself into court. 
Even before the new rule, the cost of litigation and the risk of having to pay the 
defendant’s costs was notoriously a deterrent against litigation by an individual who 
was not enormously rich but did not qualify for legal aid. The new witness statement 
rule only exacerbates that problem. 

What conclusion can one draw about the procedural changes which I have 
mentioned? In each case, they were introduced because the judges or the Rules 
Committee thought that they would improve the quality of justice. In many cases 
I am sure that this is true. But I have tried to show that in each case there was also 
a price to be paid and I am not sure that sufficient account has been taken of the 
cost to the system, both in expense and potential injustice. These are questions which 
cannot be decided on principle: they require some empirical research which could 
confirm the wisdom of the changes but might instead produce some surprising results. 
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Civil Procedure and the Lawyers — The Adversary 
System and the Decline of the Orality Principle 


Cyril Glasser* 


For so long the adversary system and the principle of orality have been the dominant 
characteristics of the English system of civil litigation. Both of these features have 
now come under sustained attack and it may be that a modern approach to dispute 
resolution will require considerable adaptation, and even rejection, of existing 
procedural forms if we are to provide adequate mechanisms for the determination 
of civil claims. Such a discussion is not simply a matter of choosing alternative 
structural philosophies. It involves a search for procedures which will afford speedy, 
economic, effective and, above all, appropriate means for the redress of private 
grievances which the legal system recognises as being amenable to process. In a 
society which has become ever more socially and technologically complex, and where 
group interests have become increasingly important, the role of courts and civil 
settlement processes will become an ever more important focus of interest. In this 
country the reform of civil procedure and the litigation process has been intimately 
bound up with the social organisation of the legal profession and, in particular, with 
the status and function of the judiciary and the Bar. If our procedures need to alter 
then our lawyers will also have to change. 

The concept of English civil litigation as an adversary process does not simply 
acknowledge that the parties are opposed to each other in some formal sense. In 
his Hamyln Lectures, the greatest of our modern procedural thinkers, Sir Jack Jacob, 
has carefully analysed the historical and cultural background to the development 
of our system and concluded that the essence of such adversity lies not only in the 
relationship between the parties, but also in the function of the courts.' English 
civil litigation has always been regarded as a predominantly voluntary system in 
which the parties play a dominant role in formulating and developing the demand 
for a remedy and the presentation of the factual and legal issues for determination 
by the court. Within this framework the parties are free to bargain for settlement, 
within or without the available court procedures, and to withdraw the case at any 
stage prior to judgment. By contrast, the court, representing the wider public interest 
in the peaceful resolution of disputes, remains neutral and inactive towards the parties, 
regulating the way in which the disputants must proceed if they are to obtain finality 
in the action and responding only to interlocutory applications made to it and the 
necessity to deliver judgment after a trial has taken place. 

These generalised notions raise complex problems. In a seminal work, Mirjan 
Damaska has questioned the degree of dominance exercised by the parties in civil 
proceedings in the common law world and has doubted whether the passive role 
of the court is as necessary as appears to be the case. He raises the possibility that 
there are cases where the court is entitled to override the parties’ actual or presumed 
wishes and develop matters of its own motion by reference to some concept of public 
interest, especially where the integrity of the system may be at stake.? It is impor- 
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tant to remember that a civil procedure which regulates the behaviour of a relatively 
small proportion of cases which cannot settle without resort to the legal process 
may influence the compromise of many more disputes outside the court process 
at an early stage. 

At first sight there is no direct connection between the notion of an adversary 
system and the principle of orality. For Sir Jack Jacob, however, the two matters 
are closely intertwined. He sees the use of orality as an essential medium by which 
litigants and their advisers vindicate a system of party control, especially by the 
fostering of the physical immediacy and interaction which such orality brings. For 
Sir Jack, the cost and delays which may result from even the process of reading 
out aloud and discussing written materials in open court, may be justified by the 
demonstration of the dominance of party control which such an activity evinces, 
since it functions as a means to promote the ascertainment of truth and the production 
of the correct decision.’ 

In practice it may be unwise to generalise too much about the detail of the English 
legal system. What is applicable to the landscape and rarefied atmosphere of the 
Queen’s Bench Division of the High Court may not be true elsewhere. The country 
has many different types of statutory tribunals with procedures which are inquisitorial 
in nature, where legal representation does not exist in practice, where much of the 
work is done on paper, and where there is a lack of publicity. In the High Court 
itself, the work of the Chancery and Family Divisions may often be conducted largely 
on paper and in private. And we now have a developing alternative dispute resolution 
movement which may attempt to divert existing work from the courts or to promote 
different types of dispute solving, which may involve alternative third party 
participation, such as conciliation, mediation or arbitration. 

Nevertheless, there is a sense in which the procedure which regulates the conduct 
of litigation in the Queen’s Bench Division can provide us with a model of the aims 
and purposes of the adversary system, embodying perceptions held by elite members 
of the legal profession about the function of the procedural system. It also provides 
us with a means of assessing the extent of participation by the state in private disputes 
between citizens. This does not simply consist of an interest in the provision of 
adequate court machinery. The need to limit the cost of court services and the 
provision of legal aid has become a major preoccupation of the government depart- 
ment involved. In this context the neutrality of the court is replaced, not by a desire 
to play an inquisitorial role in the substance of the dispute itself, but by an active 
need to ensure that litigants are closely supervised in their use of public resources. 
The state is concerned to ensure that the parties move through the system as quickly 
as possible, prepare their case for trial in a tightly controlled manner and be made 
to exchange information with the other side in accordance with court-directed 
timetables. The role of the court in operating of its own motion becomes enhanced 
in this way, even extending to striking out actions which languish untried on the 
court docket for want of prosecution. 

In recent years English procedure has witnessed an erosion of the adversary and 
orality principles, marked by increasing intervention by the court in the interlocutory 
process in order to force the parties to trial and in a greater reliance on the use 
of written materials. With the recent promulgation of new Rules relating to the 
compulsory exchange of witness statements, the English system has entered a new 
phase involving a redefinition of the ability of the parties to control the progress 
of their own cases. 


3 opcitn l, pp 19—23. 
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As yet, the English system has not sought to go further by taking any degree 
of control over party domination of the settlement process itself, as this would 
undoubtedly involve a greater use of court and judicial resources which are not likely 
to be available. Instead, indirect influence has been exercised over any bargaining 
which takes place between the litigants in a number of different ways. The most 
important of these is the operation of the indemnity costs rule whereby, in general, 
losing parties pay the professional legal and court costs of winners as well as their 
own costs. Since these will normally include the major proportion of the costs of 
legal representation by solicitors and barristers, and those of other professional 
services necessarily employed, the chilling effect of such a rule can easily be 
imagined. It forces settlement of cases outside the court system and the compromise 
of cases, brought within the litigation system, before trial, the most expensive phase 
of the civil litigation process. All but the very rich will generally find it difficult 
to contemplate bringing, continuing or defending proceedings in the English High 
Court unless some financial subsidy is available from corporate funds, through 
insurance, by the provision of civil legal aid for the poor, or in some other way. 
A system which induces the very high level of attrition exhibited by the English 
civil system can hardly be said to be satisfactory, if only because the settlements 
forced thereby on economic grounds may not represent ‘fair’ outcomes for the 
disputes concerned. There is no doubt that the existence of the indemnity rule explains 
why our procedures often appear restricted in their approach to the interlocutory 
process, the operation of the discovery rules and in the joinder of non-necessary 
parties. 

The apparent harshness of the English indemnity rule is ameliorated in several 
ways by virtue of court rules and case law. Any system which imposes a very 
considerable cost sanction on the losing party must also provide a method by which 
a defendant is given an opportunity to make an appropriate offer to settle an action 
early, an offer which may be later deemed ‘reasonable’ by reference to the decision 
in the case if the offer is refused by the plaintiff. Rules of court thus provide a 
procedure by which defendants may pay a sum into court at most stages of the action 
in order to settle the claims brought. Generally, if the amount is accepted within 
a stated time, the action comes to an end and the plaintiff will recover indemnity 
costs up to that point. If the offer is refused and the plaintiff recovers the same 
or less after trial, then the defendant will gain indemnity costs for the period after 
the payment-in.* Since these will include the costs of trial, a correctly judged 
payment-in plays an important part in the pre-trial settlement considerations of both 
sides. The English rule has attracted criticism, chiefly because it can seem arbitrary 
in particular situations. The failure of a party to forecast the decision of the judge 
(or a jury where applicable) by a single penny may result in a large amount of costs 
being incurred. If the rationale for the rules relating to payment-in is to encourage 
settlement, it seems curious that a defendant can pay in at any time after proceedings 
have begun and before there has been any significant exchange of information between 
the parties sufficient to enable the plaintiff to assess whether the amount offered 
is sufficient for settlement purposes. 

A second means for encouraging settlement is the degree of confidentiality which 
is accorded to ‘without prejudice’ negotiations and correspondence between the parties 
for the purpose of settling the court proceedings. Such negotiations are shielded 
from production to the court where they fail to effect their purpose. The rationale 
for this system is to allow the parties to discuss settlement with candour and without 





4 See generally RSC Order 22. 
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fear that anything said will be held against them later if negotiations fail. Here, 
the court accords primacy to party domination of the settlement process, even though 
the information withheld from the court as a result may be highly material to the 
determination of the action. Indeed, the immunity accorded to ‘without prejudice’ 
negotiations has recently been held to extend to documents which may be relevant 
to proceedings involving strangers to the negotiations.‘ 

It is difficult to trace a recent fully articulated discussion on the movement which 
has taken place from comprehensive party control towards court regulation of every 
aspect of the conduct of the litigation, falling short of any court-based investigation 
of the facts themselves. The Civil Justice Review saw its function to reduce delay, 
cost and complexity in the courts and concluded that this could only be achieved 
by the efficient management of court resources allied to close monitoring and control 
of the progress of court actions.* Recent developments in civil procedure, how- 
ever, have not demonstrated a uniform rate of progress in separate areas of the civil 
procedural process. 


1 The Institution of Proceedings 


An essential feature of the adversary system is a requirement that a plaintiff should 
demonstrate a viable cause of action in order to issue process and the defendant 
has an immediate remedy if this proves not to be the case.’ At first sight, it seems 
entirely reasonable that a defendant should not be taken through the court machinery 
if a writ or statement of claim is unable to reach a minimum standard for legal 
purposes. In practice the position may be not quite so straightforward. Plaintiffs 
may be unable to demonstrate a cause of action because of a lack of information 
which they have good reason to believe is held by the proposed defendant or a third 
party. It may seem illogical that they should not have some limited right to obtain 
disclosure of such material which they might otherwise obtain as a result of discovery 
in the course of an action which has been properly brought. This is a particular 
problem in personal injury cases, especially those in which injuries are drug-related, 
where material known to be in the hands of possible defendants would enable a 
potential plaintiff to assess the degree of negligence involved and the adequacy of 
a settlement offer before a decision is taken to institute proceedings. Parliament 
has recognised this problem by legislating for certain types of pre-action disclosure 
of documents in such cases.’ 

These rights remain extremely limited because of a reluctance to allow the civil 
courts to be used as fishing grounds for information which might possibly be relevant 
for the successful prosecution of a civil action. However, in recent years a number 
of court decisions have gone some way towards permitting potential plaintiffs to 
obtain information necessary to commence proceedings. Thus, a defendant may 
be ordered to reveal the name of a joint-tortfeasor® and the innocent facilitator of 
a tort may be compelled to reveal the names of those responsible.'° Plaintiffs now 
regularly obtain extensive orders for the disclosure of information under the 
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Mareva" and Anton Piller? procedures. But the law has stopped short from 
permitting a potential plaintiff to obtain discovery of information which may go 
to establish a cause of action, based only on a belief that such material may exist.” 
Similarly, the courts have been reluctant to breach the ‘mere witness’ rule which 
prevents the discovery of information from a stranger to the proceedings who has 
taken no part in a breach of contract or the commission of a tort, notwithstanding 
that such a person can be compelled to give evidence at trial and produce any relevant 
material at that stage. While the present position can be justified on the basis of 
privacy and minimum interference with citizens’ rights, it is possible to imagine 
further approaches to Parliament and the courts to permit pre-action discovery, 
especially in cases such as complaints involving allegations of race and sex discrimi- 
nation, where it can be argued that such a is necessary to make legislation 
in these fields effective. 


2 The Pleadings 


Under the English system the parties define their cases, usually in summary fashion 
by written pleadings, supplemented by written requests for further particulars. After 
replacing an earlier system of oral debate between the advocates of the parties, they 
became increasingly technical and complex during the nineteenth century. Nowadays, 
pleadings are intended to serve as a convenient form of notice of each party’s case 
so that all the matters in controversy may be identified and determined.'® This 
system of ‘fact-pleading’ requires only the pleading of material facts, not the evidence 
by which those facts will be proved or the propositions of law which will be advanced 
at trial.” A decline in the art of pleading and the practice of allowing liberal 
amendments has led to the consequence that these documents are now more casually 
produced. Nonetheless, pleadings remain of considerable importance because of 
the limited nature of pre-trial discovery and the reliance which the system places 
on the parties themselves to identify relevant material and arguments which will 
be presented to the court at trial. In the United States, by contrast, the development 
of powerful pre-trial discovery whereby each side can probe the other’s oral and 
documentary evidence has led to ‘fact-pleading’ being abandoned in favour of a 
system of ‘notice-pleading,’ where a broad general statement of the claims being 
made is supplemented, during the discovery phase, by a more careful definition 
of the issues involved. 


3 Discovery 


The English system of pre-trial discovery can be described as ‘inchoate.’'® Until 
quite recently, the extent of such discovery, in addition to the service of pleadings, 


11 Mareva Compania SA v International Bulk Carriers SA (1980) 1 All ER 213. 

12 Anton Piller KG v Manufacturing Process Ltd (1976) Ch 55. 

13 Huddleston v Control Risks Information Services Ltd (1987) 1 WLR 701. 

14 Ricci v Chow (1987) 3 All ER 534. 

15 See the pre-action information obtainable under the Sex Discrimination Act 1974, s 74, and the Race 
Relations Act 1976, s 65. 

16 See Jacob, op cit n 1, pp 87—92. 

17 RSC Order 18, r 7. For matters which must be specifically pleaded, see RSC Order 18, r 8. 

18 Fora comparison between the English and United States discovery systems before the introduction 
of the exchange of witness statements in this country, see Levine, Discovery (Oxford UP, 1982). 
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particulars and interrogatories, was confined to the exchange of lists of documents 
by each side after the close of pleadings. Each party sets out the non-privileged 
documents and which are, or have been, in its power, possession or control and 
which are relevant to the issues in dispute.'? These documents can be inspected and 
copies obtained by the other side. Documents and classes of document for which 
privilege is claimed are also listed. Applications for further discovery by list can 
be made if the court can be persuaded that there is good reason to suppose that 
relevant documents have not been disclosed.” There is, however, no right of 
interrogation in the pre-trial process in order to probe a party’s own perception 
of what documents are relevant to the issues in the case. Because of this the oral 
phase at trial takes on a greater degree of importance since it must necessarily often 
involve further investigation, by way of cross-examination, of what has been 
disclosed. 

The discovery phase lies at the heart of modern litigation and it is not difficult 
to see why the pre-trial process has gained in significance. Commercial cases can 
now require large-scale manpower and technical resources to sift through huge 
mounds of documents, to mount investigations, to take evidence from witnesses 
and to prepare for trial. A system which slows or hinders this is bound to come 
under strain, and this is especially true when one side, usually a defendant, holds 
a predominant proportion of the material necessary for the other side to prove its 
case. This possibility has placed English civil procedure into something of a dilemma, 
since any addition to the obligations placed on the parties prior to trial may increase 
cost and delay and could significantly downgrade the significance of advocacy and 
the role of the trial itself. “Front-loading’ such obligations, that is, forcing the parties 
to compulsorily exchange more information at an earlier stage, could add considerably 
to the litigation expenses in many cases which settle before tiral under the present 
arrangements. It is an open question whether the settlements thus obtained will be 
perceived as being more ‘fair’ by the parties involved. 

There have been limited but important developments in this area. Until compara- 
tively recently, litigants had no alternative but to give discovery of any relevant 
documents because, subject to any questions of privilege, the procedural process 
was seen as overriding any issue of confidentiality. The House of Lords has now 
held that the ultimate test of discovery is not whether the documents concerned are 
relevant but whether they are necessary for disposing fairly of the proceedings.?! 
And the power of the courts to rule that documents should not be disclosed on the 
grounds of a public interest immunity has been extended well beyond any considera- 
tion of Crown privilege.” At first sight these decisions appear restrictive because 
they provide the courts with a new discretion to exclude material which parties would 
normally expect to be produced in connection with their claim or defence. In fact, 
they enable the judiciary to exercise a greater degree of control over the discovery 
process and to manage the extent to which inordinate demands for disclosure can 
be controlled. They deal a further blow to the principle of dominant party control 
and a greater shift towards discretionary court intervention. 


19 See generally RSC Order 24. 
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In modern times, the debate about a point in the pre-trial process when the court 
should exercise an interventionist role to assist the parties in a stocktaking to ensure 
that preparations for trial are complete has been a major preoccupation of those 
concerned with English civil procedure. A truly adversary system would simply 
allow the parties to present their cases at trial without requiring any particular degree 
of preparation. But once the expenditure of public money for the maintenance of 
the court system becomes an important preoccupation of government the need to 
move cases through to trial in an economic and effective way takes precedence over 
the parties’ preferences in organising the litigation as they wish. This is especially 
true where the state is also responsible for the provision of legal aid in civil cases. 
The Evershed Committee recognised that some degree of intervention by the court 
was necessary and made a ‘robust’ summons for directions the centre-piece of its 
proposals. At this stage, the Committee envisaged that the Master would consider 
the state of the pleadings, any outstanding Orders which were required and would 
then give directions to enable the case to be set down for trial.” The scheme 
proved to be an abject failure.” Without any serious commitment to provide the 
considerable amount of sub-judicial time required to make it effective, and lacking 
the sanctions needed to persuade the parties to complete their preparations at an 
earlier stage, the summons remained a perfunctory effort. It usually involved a few 
minutes hearing time attended by junior clerks, with no real knowledge of the case 
and whose only interest lay in obtaining a few stock directions, often including an 
Order for discovery which had not previously taken place, and permission to set 
down the case for trial. Thereafter the proceedings would often go to sleep for a 
considerable time before the case entered the Warned List and the parties began 
to negotiate frantically to achieve a settlement forced on them by lack of previous 
preparation. In retrospect, it seems surprising that six years of deliberations by the 
Evershed Committee should have brought forth such a mouse, but the proposal clearly 
represented an early effort to reconcile a belief in the classical view of an adversary 
system with the necessity to bring outside pressures to bear on litigants to move 
on their cases expeditiously. 

In the mid-1960s a more extensive discussion of the subject took place after the 
publication of Professor Rosenberg’s book describing the use of the pre-trial 
conference in the United States.2> This did not merely involve a debate about court 
intervention to force the parties to prepare for trial but raised the question of the 
extent to which the court should intervene to assist or persuade the parties to settle. 
In this country, the Winn Committee, established to look at the state of personal 
injury proceedings, an area of litigation which was notorious for the poor quality 
of plaintiff representation, made far-reaching proposals for change. It based its 
conclusions on the vital need to provide the means to ensure that fair settlements 
were reached at the earliest possible stage in a balanced negotiation between the 
parties. In order to achieve this it was vital to move away from a system which 
encouraged ‘trial by ambush’ towards one in which ‘cards on the table’ was seen 
as the main objective. This view has remained the predominant English approach 





23 Final Report of the Committee on Supreme Court Practice and Procedure, (1953) Cmnd 8878, 
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to civil procedure ever since. It enables the court to intervene in stronger and stronger 
terms to force disclosure at an early stage and to exercise increasing control over 
the parties’ desires to prepare for trial as they choose. Thus, parties who begin a 
case but do not wish to progress the action because, for example, they have learnt 
of their opponent’s lack of funds, may be given no option other than to discontinue 
or press on. 

The distinction thus established between the formal progress of the case and the 
settlement negotiations, which the English system has attempted to preserve, may 
not survive. It has come under severe pressure in multi-party cases, often funded 
by legal aid, and involving many claimants. Here, a single judge is often assigned 
to take charge of the case-management at an early stage in the proceedings and will 
rule on the extent of discovery, the exchange of experts’ reports and the selection 
of lead cases. In these situations, the judge can hardly avoid being drawn into the 
settlement process, in order that the costs and uncertainties inherent in the deter- 
mination of causation and liability may be avoided.” And there have been repeated 
proposals for court-related conciliation procedures to be adopted in matrimonial 
cases.” But there is still a reluctance to accept that the parties would benefit from 
third party intervention containing any degree of compulsion to reach a result without 
a court hearing taking place. 


5 Exchange of Witness Statements 


Some see the new provisions relating to the exchange of witness statements as the 
most important innovation in civil procedure in modern times. The Rules themselves 
are the result of proposals originally made by the Civil Justice Review established 
by Lord Hailsham to examine civil court procedure and administration which reported 
in 1988.2? The Review team saw considerable merit in the view that a ‘cards on 
the table’ system would not be fully effective without a considerable addition to 
the amount of fact discovery which was required from litigants during the pre-trial 
phase. Its main proposal to achieve this was that there should be pre-trial disclosure 
of witness statements prepared by the parties themselves. It thought that such a 
provision would render unnecessary an extended system or oral depositions which 
it regarded as time-consuming and expensive.” Within a few years, successive 
amendments to the Rules relating to witness statements have become an established 
part of pre-trial practice.*! 

Although the new provisions represent a substantial inroad into the principle that 
the work product of the parties relating to the litigation remains privileged from 
production, the formal position has been neatly preserved by permitting each side 
to choose whether it will exchange the statements of its witnesses, usually some 
fourteen weeks after the summons for directions. But the litigants are not then 
permitted to lead evidence at the trial which has not been disclosed to the other 
Side at the exchange stage. Nor do the parties have any obligation to present the 
evidence thus disclosed at trial. Curiously, the statements retain some degree of 
privilege until the witness concerned is called to give evidence, although the judge 





27 For an extraordinary example in the United States, see Schuck, Agent Orange on Trial (Harvard UP, 
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will have had the opportunity to read all the statements previously exchanged and 
contained in the bundles prepared for trial. A further incursion into the power of 
the parties to control the pre-trial process has been achieved by the novel provision 
that litigants have no power to agree any extensions of time in which exchange must 
take place but have to apply to the court in every such case.” It remains to be seen 
whether this will be successful in forcing proper preparation. 

United States observers may regard the new English Rules with some disdain. 
Under them, the parties remain responsible for the disclosure of their case through 
the discovery process and this leads to careful drafting of the statements, designed 
to emphasise the elements of the case favourable to the party concerned, while dealing 
tactfully with any weaknesses. The opposing party is given no opportunity to examine 
the witnesses concerned prior to trial or to obtain discovery of information which 
the other side does not intend to produce at trial, such as the name of an unhelpful 
witness. As yet, the new procedure has been in operation for too short a time for 
its effectiveness to be judged. There is no evidence that its use has increased the 
prevalence of settlement or altered the settlement amounts achieved. We have not 
yet had reported rulings in cases where the court has been confronted with problems 
raised by essential evidence being brought to its notice which has not been the subject 
of prior exchange. Yet the legal profession seems to have adapted to the new 
arrangements without great difficulty and to have welcomed a situation where the 
main lines of the evidence on both sides are available before trial. 

Perhaps the most noticeable effect of the new system of exchange is on the trial 
process itself. In a system where almost all trials are conducted before a judge alone, 
a statement is usually allowed to stand as the evidence in chief of the witness after 
he or she has been called and the case then proceeds with cross-examination. There 
is no doubt that this reduces the length of many trials, as well as ensuring that a 
party’s case is properly presented. The possession of witness statements also allows 
early preparation of cross-examination. Although there are provisions for the public 
inspection of such statements, there is no doubt that the Rules lead to some loss 
of the publicity aspect which Sir Jack Jacob considers to be so important. And there 
is a weakening of the element of dialogue which enables the judge to assess the 
credibility of the witness concerned under friendly examination. Overall, the new 
Rules provide a significant shift from the oral process towards a greater dependence 
on written materials. 


6 The Trial 


Since 1968 the principle of orality has further been eroded by provisions which 
give the court a wide discretion to admit written material on notice by way of 
secondary evidence and to assess the value of such evidence.” In many cases this 
has drastically reduced the need for expensive and time-consuming live evidence. 
Skeleton arguments and chronologies are frequently employed and exchanged. Rules 
provide for the preparation of trial bundles well in advance,* with the result that 
the judge may be well-informed about the issues in dispute before he comes in to 
court. A continuous trial with an oral judgment delivered at its conclusion is still 
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standard practice. But there seems no inhibition about adjourning a case part-heard, 
if there is sufficient reason, or for the delivery of a written judgment some time 
after the hearing has taken place. If the trial as a culminating event still dominates 
the civil process, its significance and effect has undoubtedly been diminished by 
the growing importance of pre-trial discovery and the preparation, collection and 
exchange of written materials. But we have not yet reached the stage in which formal 
written briefs are required for first instance trials or limitations of time are put on 
the submissions of counsel. 


7 Other Matters 


There has been surprisingly little pressure to reform the operation of the payment- 
into provisions” or the indemnity rule in order to provide a fairer allocation of the 
parties’ legal costs, although the court may now disallow or order the legal or other 
representative to meet the whole or part of any ‘wasted’ costs.2° The courts have 
sanctioned an extension to the system of ‘without prejudice’ offers ‘save as to costs’ 
in cases which involve more than simply money claims.27 


8 The Interlocutory Injunction 


Perhaps the most remarkable aspect of modern civil procedure has been the growth 
of the court’s jurisdiction in the field of the interlocutory injunction, reflecting the 
demands of contemporary commercial litigation in cases, for example, where there 
is a danger of assets being transferred abroad. The High Court now deals with a 
large volume of cases annually involving the Mareva and Anton Piller pro- 
cedures. It is interesting to observe how easily English lawyers have adapted to 
a procedure which appears to lack so many of the features of the adversary system. 
The justification for the jurisdiction is that the plaintiff may have to move quickly 
and without notice to the other side, in order to freeze assets and seize goods. The 
evidence supporting the application is given on affidavit and is presented, in the 
first instance, without the defendants or their representatives present. Orders may 
be granted requiring defendants to give extensive information on affidavit within 
a short period concerning their assets, to disclose the names of third parties or material 
facts which might not be generally available in most actions till after trial had taken 
place, if at all. A plaintiff may also be granted a wide-ranging order permitting 
the search and seizure of property. In cases where the effect of the court order is 
to freeze or severely limit the defendants’ ability to deal with their own resources, 
the court’s decision may dispose of the action by forcing an immediate settlement. 
The procedure is clearly still in its infancy and needs to be carefully regulated in 
order to ensure that a proper balance is struck between the urgent need of a plaintiff 
to safeguard the position pending trial, and the protection of a defendant from 





35 But see the new RSC Order 82, r 4, whereby a plaintiff in a defamation case can ask the court to 
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oppression before an opportunity has been given to contest the claims being 
asserted.°? 

A further issue is the requirement, common to the grant of interlocutory injunctions, 
that the court does not normally inquire into the merits on such an application beyond 
satisfying itself that the applicant has a good arguable case, but decides the matter 
on the principle of a ‘balance of convenience.’ This screening mechanism, 
like that controlling the exercise of discretion by a single judge in interlocutory 
matters,“ illustrates the limitations inherent in an adversary system with only a 
very small number of judges available to handle an expanding commercial caseload. 


Implications 


While the English system still clings to a formal adherence to the adversary model, 
a slow erosion of some basic characteristics has taken place in response to the demands 
of modern litigation and the pressure on public funds. A transition to a more 
interventionist and regulatory role in relation to the parties has been presented as 
a vindication of the integrity of the procedural system which may be perceived by 
the public as having failed, even if the costs and delays which occur are the result 
of voluntary and consensual action by litigants. This is well demonstrated by current 
judicial attitudes to applications to strike out actions peremptorily for want of 
prosecution, where there is an attempt to reconcile a policy of court disposition 
of cases which have not been pursued for a period of time with the freedom of the 
parties to decide the speed with which they shall advance their actions.” 

A more open system of litigation within the English legal process is constrained 
by the number of judges available to oversee the pre-trial process and the inhibitions 
created by the indemnity rule. The more open the system, the greater the rejection 
of the notion of orality, especially in relation to the single-event trial. In the few 
years which have passed since Sir Jack Jacob delivered his Hamlyn Lectures, we 
have moved towards a quasi-adversary system of civil procedure. Only in the sphere 
of inter-party negotiations has outside regulation remained minimal. This may change 
if court-dominated settlement is introduced to force diversion. More likely, we may 
see the emergence of a parallel settlement system, outside the court process, to which 
the parties will voluntarily resort, but which requires the intervention of third parties 
as active participants in the resolution of the dispute. This may involve a search 
for more flexible remedies than the courts can presently award. The movement 
towards a greater degree of European integration is bound to have an increasing 
effect on our procedural system, although the effects have been minimal so far. 
Whatever the speed of change, the classical model of an adversary system with its 
emphasis on the centrality of the oral process is bound to further lose its importance 
as court management of procedure increases. 





39 For judicial comment on possible abuse of the Anton Piller procedure, see Columbia Picture Industries 
Inc v Robinson (1986) 3 All ER 338, Lock International plc v Beswick (1989) 3 All ER 373, and 
Universal Thermosensors Ltd v Hibben (1992) 3 All ER 257. 

40 American Cyanamid v Ethicon (1975) AC 396. 

41 See Ashmore v Corp of Lloyd’s (1992) 2 All ER 486. 

42 See RSC Order 25, r 1, and notes to this Order in Supreme Court Practice 1993. 
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In England, the arrangements for the court system and procedure has had an important 
influence in buttressing and reinforcing the existing organisation of the divided legal 
profession. The functional division between the two halves of the profession is 
principally based on the role of barristers with exclusive rights of audience in the 
higher courts before judges who are themselves appointed solely from the ranks 
of the practising Bar. The English judiciary have never been receptive to proposals 
for procedural change, especially where these have threatened the professional 
position of barristers and the collegiate nature of the judiciary. 

The role of the barrister is to advise on the law, to draft court documents and 
to appear in court. While a special status may be accorded to the first and second 
function, it is only the third and most important which has remained largely exclusive. 
This specialism has been supported by rules of social organisation which guaranteed 
a relatively small number of barristers, probably not more than a thousand strong 
until the Second World War, access to the camaraderie of the London Inns of Court, 
where they worked and socialised, in frequent contact with the small number of 
High Court judges before whom they practised. Status and rank was also of great 
importance. A successful junior might become a Queen’s Counsel, relieved of the 
responsibility of drafting pleadings and with the prospect of enhanced fees, then 
a Bencher and ultimately might obtain a judicial appointment. There was usually 
a class and educational divide between barristers and solicitors, ‘the lower branch ` 
of the profession.’ Solicitors were never allowed into social gatherings or luncheon 
at the Inns of Court. Extraordinary precautions were taken to prevent barristers 
on circuit from mixing with their professional brethren and clients. To emphasise 
their position they were made to travel in first-class railway carriages and to live 
and eat separately in parts of a hotel reserved as Bar messes. Aside from the 
obligation to work in chambers within the Inns as lone practitioners, barristers were 
further isolated and given a peculiar kind of independence by express rules of 
professional conduct. The most important of these prescribed that barristers could 
not be approached directly by lay clients but only through their clerk by solicitors. 

The relationship with the only kind of client allowed to a barrister was circum- 
scribed by a host of conventions and unwritten rules, designed to insulate the advocate 
from outside pressures, to preserve formality and to maintain a professional distance 
and position. All matters of finance and administration, such as the fixing of fees 
in advance and the booking of court dates, were handled by the barrister’s clerk. 
A barrister was formally on the ‘cab-rank’ for work which was sent down to him. 
He could not sue for his fees but the corollary was that the solicitor was profes- 
sionally responsible for their payment. At each stage of the litigation the solicitors 
would collect the relevant papers into a bundle containing formal instructions for 
submission to counsel, either for advice or for drafting purposes. A brief marked 
with the appropriate fee for hearings would also be sent down to chambers tied 
up in red ribbon. The solicitor rarely telephoned the barrister, although counsel 
might request additional material if the instructions were not satisfactory. The barrister 
never attended at the solicitor’s office, however exalted the firm. If meetings had 
to be held between the barrister and the solicitor, with or without the lay client, 
they took place formally at the barrister’s chambers, at a time sometimes arranged 
long in advance and after court hours. The barrister was not allowed to interview 
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witnesses, nor indeed to coach the client as to the evidence in the case. When a 
silk was briefed, a junior counsel, earning two-thirds of his leader’s fees, had to 
be employed. The great majority of cases did not have fixed dates but worked their 
way up the Warned List after setting down and could come on for trial suddenly 
if the List collapsed because of settlements in other warned cases. The counsel briefed 
might then not be available because of other hearings and a new one might have 
to be brought in at short notice to conduct the case at trial. The parties and their 
advisers were tied to the convenience of the court and the judges and preparations 
for the hearing might have to be accelerated because of the sudden imminence of 
hearing.“ 

The distance imposed between the two branches of the profession inevitably had 
far-reaching consequences so far as civil litigation was concerned. The conduct of 
cases was often desultory and could drag on for many years. The barrister functioned 
in the early stages as a piece-worker, only brought into the course of the case when 
a pleading had to be drafted or some specific advice sought. He generally kept no 
record of the previous papers which he had returned to the solicitors involved. He 
was most involved at the earliest stage of the proceedings when the case was not 
fully developed, although he might attend on an interlocutory summons before the 
Master, for example, to obtain an Order for Particulars. He played no part-in the 
discovery process and did not appear on the summons for direction. After the case 
had been set down for trial he might write an Advice on Evidence, setting out his 
view of the prospects for success and the evidence which might need to be called 
at trial, as well as other preparations for trial which might need to be taken. Thereafter 
he might not see the papers again until a written brief was sent down to him shortly 
before trial containing the material for the hearing. 

At the trial, like actor-managers, the barristers dominated the proceedings. They 
made submissions of law and fact, examined and cross-examined the witnesses, 
conducted the settlement negotiations outside the court door and advised clients, 
who they may never have met before, on the prospects of an appeal. The emphasis 
on the provision of live and best evidence in court and the interaction of counsel 
and judge was necessarily derived from the restricted nature of the pre-trial process. 
The small amount of formal documentation exchanged between the parties was 
dominated by counsel-drafted pleadings. The other litigation-related material prepared 
by solicitors in the conduct of the case, such as witness statements, was shielded 
from discovery. Trial by ambush was a necessary consequence of the professional 
setting in which the courts operated. 

The role of solicitors in civil litigation was altogether different. Organised almost 
_entirely into one-person practices or small partnerships until well into the 1960s, 
they relied for their financial prosperity on a monopoly of non-contentious business. 
Litigation was usually a secondary and less productive part of their business. The 
more prominent firms, especially those specialising in commercial litigation in the 
City of London, did not carry out work which was not thought respectable, such 
as criminal defences or divorce, unless it was performed as part of a professional 
obligation to donate charitable services to the poor. Much of the real work of 
~ commercial litigation was carried on by unadmitted managing clerks, often clever 
working-class people, who did not have the resources to train as solicitors or funds 
with which to buy into the capital of practices. The main courts and the whole of 
the Bar was concentrated in London. Civil work on circuit was slow and difficult 
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and inevitably took second place to the disposal of the criminal calendar. All important 
civil work originating in the provinces was carried on in the capital by well-known 
solicitor firms of London agents. 

Except for defamation actions and the work done for the insurance market, civil 
litigation was neither dynamic nor investigative. A firm might specialise in contentious 
Chancery proceedings involving disputes over trusts or wills. This might involve 
taking instructions from clients, often other professionals, and then laboriously 
copying documentation for counsel or the court. With the arrival of telephones and 
typewriters, the opportunity for a greater degree of expedition in the conduct of 
litigation and settlement became possible. But the system remained centred round 
personal attendance at the High Court, to issue writs, file documents, issue and 
attend interlocutory summonses before the Masters, and draft and draw Orders of 
the court. Solicitors were entitled to be rewarded in costs for physical actions taken 
and documents prepared, rather than the quality of work done. The whole process 
was epitomised by the complex bills of costs which were prepared by the last 
remaining race of special pleaders, the cost draughtsmen, and the elaborate system 
of taxation. 

The course of litigation moved from fixed point to fixed point. Because of the 
high incidence of default and Order 14 judgments, and the number of cases settled 
before trial, there was little incentive to make major preparations for trial until it 
was Clear that one would take place. Pleadings would be exchanged at lengthy 
intervals with the parties’ solicitors frequently agreeing to extensions of time for 
service of court documents. Pleadings were usually drafted before the restricted 
discovery process had even taken place. Much of the collection of evidence for 
trial was not carried out until well after the case was set down. A major incentive 
to settlement arose from the fact that the barrister’s fee for conduct of the trial, 
usually the most expensive part of the case, was payable on delivery of the brief, 
whether the case was settled or not thereafter. The system thus positively encouraged 
late preparation of the case, late delivery of briefs and pressure on the parties from 
barristers to settle at the door of the court. This pressure was all the greater because 
solicitors, liable personally for counsel’s fees, would hesitate to bill regularly during 
the pre-trial process when the amounts concerned were small, but might have to 
ask for large sums to cover trial costs at short notice. The client was then faced 
with finding the amounts concerned or withdrawing, with the consequence of having 
to pay the other sides’ costs under the operation of the indemnity rule. 

The description given above was not true in every case — sometimes large litigation 
was carried out effectively and expeditiously by firms with a special reputation in 
the field who were able to combine with exceptional talent at the Bar to provide 
an excellent service for their clients. But the majority of small firms of solicitors 
containing one or two principals with the assistance of a few unqualified articled 
and managing clerks were simply not equipped to conduct major litigation in an 
enterprising way, but were content to go through the motions of a restricted pre- 
trial procedure, leaving any initiative to be suggested by counsel on the occasions 
they were instructed and in the knowledge that most cases would be settled before 
a trial for which preparation could be made at a late stage. The lack of any great 
degree of interventionism by the court to press the parties onward, except to insist 
on the importance of being available for trial when the case reached the top of the 
Warned List, assisted this attitude. The management of civil cases was well suited 
to an adversary philosophy and dependence on a degree of orality which supported 
the way in which the profession was organised. 

The transformation of the English legal profession from this position can only 
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be traced in outline. A growing consumer movement and the modern attack on 
professionalism has led to a dismantling of many of the restrictive practices which 
had formerly characterised lawyers’ work. The main effect of this has been felt 
by solicitors who provide the bulk of legal professional services. The abolition of 
scale fees for conveyancing, the ability to advertise and the formal end of the 
conveyancing monopoly has had a large influence on the way in which the profession 
now operates. A period of growth has led to the emergence of a significant group 
of large firms, both in the City of London and elsewhere, employing a significant 
proportion of all solicitors and having worldwide connection and resources.“ The 
decline of the sums derived from domestic conveyancing, representing a large 
proportion of the income of many firms, has resulted in a search for more profitable 
work. Solicitors have moved more fully into the centre of commercial life, exploring 
many new areas of work, both nationally and internationally, and now compete 
with other professionals, particularly accountants. 

The emergence of solicitors as the financially more secure and economically more 
powerful branch of the profession is to be compared to a slower degree of adaption 
by barristers. For a long time the very restrictions which had deliberately isolated 
barristers from the realities of commercial life, affirmed their social standing and 
secured their monopoly of court-related work, operated to retard any change. Faced 
with increasing pressure from solicitors to break their major monopolies, exclusive 
access to the High Court bench and the right to conduct advocacy in the higher 
courts, the Bar has now responded by attempting to reconstruct itself in a form which 
will leave it with a separate, yet important identity, and with services which will 
remain unique for its ultimate clients. 

Patterns of court work have changed too. The post-war world saw the development 
of mass litigation in particular fields such as personal injuries, divorce and criminal 
proceedings which have been largely funded through the legal aid scheme, bringing 
with it a direct involvement by the government in the control of the administration 
of justice and the payment of lawyers. By 1976 about 10 per cent of the gross income 
of solicitors (largely concentrated in a group of predominantly legal aid firms) and 
50 per cent of the gross income of barristers was derived from public funds.” 
There was a large increase in the volume of commercial litigation as well, which 
has become a much more important source of work for many solicitors’ firms. With 
the decentralisation of the legal system, formerly build around the London courts, 
many provincial firms now have large litigation departments and can conduct their 
work at local court centres. For all these firms, modern technology has played an 
important part in this transformation. The introduction and widespread use of the 
copying machine, telex, word processors, telefax, mobile telephones and now 
computer software for document indexation and control has greatly expanded the 
way in which litigation may be managed and fought and the speed in which it may 
be conducted. Huge resources can be employed in fighting multi-party or commercial 
cases and large-scale interlocutory proceedings may take place in a short period 
of time using litigation teams and hi-tech resources. No competent litigator today 
would seek to conduct litigation relying on the delays and easy progress of the past. 
Swift action and reaction is required by most litigation clients. But the cost of all 
this has been high. It is little wonder that whole classes of litigation such as divorce 
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and personal injuries has been moved out, in whole or part, to other forae, such 
as to the County Courts or outside agencies. 

All this has affected the personnel of the law. There has been a considerable increase 
in the number of full-time High Court Judges whose retiring age, fixed at 75 in 
1959, is currently being reduced to 70. A new generation of judges have quite 
different commercial and professional backgrounds to those of their predecessors. 
Solicitors have been eligible for appointment to the ranks of Crown Court Judges 
since 1971 and are now able, in theory at least, to be appointed to the High Court 
Bench. They will bring to their judicial work a first-hand knowledge of how the 
mechanics of modern litigation work. 

The Bar has adapted too, by ruthlessly jettisoning many of the restrictive practices 
of the past in order to preserve major litigation functions for barristers in the face 
of competition from other professionals.” The object has been to emphasise the 
work which counsel are specially trained to perform, especially in and around court. 
In order to provide a competitive service, barristers may now practise outside the 
Inns of Court or even recognised chambers, and there are now a considerable number 
of thriving provincial Bars. Barristers can practise abroad. They can accept direct 
instructions from certain types of professional clients and negotiate their fees 
directly in a more flexible way. They can attend at solicitors’ offices in the course 
of litigation and even, in certain circumstances, interview witnesses.* With the 
decline in the strength of the old social divisions, based on education, training and 
class, a change in habits of deference to the judicial system, and the entry into both 
sides of the profession of women and lawyers from ethnic minorities, there are many 
more social and informal working relationships between solicitors and barristers. 
Counsel may now be found advising in particular pieces of litigation on an almost 
continuous basis. And they are playing a greater role in the planning and settlement 
phases of the work, as well as often being employed to draft witness statements 
and to help to conduct discovery. 

Some would argue that the above description exaggerates the extent of recent 
changes. Many solicitors still use barristers in the traditional way as a research 
resource on the law. They send papers down to them to draft pleadings without 
involving them in the preparation of the case. They brief them, where necessary, 
for interlocutory hearings and for trial, often at the last moment and without adequate 
instructions. And some would argue that, in spite of a greater degree of informality, 
the Bar still remains cut off from the rest of the legal profession and from clients, 
retaining an unnecessary image of self-importance and privilege. It is true that some 
of the changes to the Bar Code of Conduct simply exist to provide variation for 
the exceptional. In spite of the rule that silks may now appear without juniors in 
appropriate cases, this rarely occurs. And most barristers still practise in chambers 
in the Inns, conveniently close to the courts where, for the most part, they are still 
visited by solicitors and their clients for conferences, rather than the other way about. 
Solicitors still complain that the return of paperwork can be slow, preference being 
given to court commitments. In spite of a growing practice of providing fixed dates 
for trial, there are still problems in retaining counsel of choice who may have to 
withdraw at short notice because of a clash with other engagements. 

Inevitably, any discussion of these changes must revolve around the retention 
of the advocacy function at trial. The exclusive right of audience for barristers in 
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the High Court was retained for a lengthy period by the expedient of transferring 
lower value or particular classes of case, such as undefended divorce, to the County 
Courts where solicitors had concurrent rights of advocacy with barristers. Parliament 
has now legislated a complex arrangement whereby advocacy rights in the High 
Court may be given to solicitors and other representatives upon approved terms. 
A drawn-out argument about the grant of possible advocacy rights to employed 
solicitors has slowed the process of accreditation, but there is no doubt that substantial 
numbers of solicitors in private practice will gain audience rights in the near future. 
There are differing views of what this will signify for the future of an independent 
Bar and its traditional function. On the one hand, it can be argued that skilled and 
specialist advocacy services will continue to be required from counsel who are 
retained by different firms and are constantly before the courts. A firm of solicitors 
may find it cheaper to continue to instruct a barrister in private practice because 
the firm does not have enough advocacy work to employ somebody full-time to 
perform this function. And solicitors will wish to continue to retain the option to 
employ a wide range of specialist barristers for use in court situations. 

On the other hand, it can be argued that there will be a substantial shift in the 
use of counsel when a section of solicitors obtain audience rights in the High Court. 
This may result in a reduction of the number of barristers who do general common 
law work in favour of ex-barristers who are ‘bought in’ by large firms of solicitors 
to draft pleadings and to appear as advocates at interlocutory hearings and less 
intensive trials. Some solicitor-advocates will prefer to offer clients their own services, 
at a cheaper rate, rather than brief counsel for court hearings. The position may 
become even more complex with the introduction of non-lawyer advocates in some 
types of case in due course, and by multi-disciplinary partnerships in which 
representation in litigation is part of a one-stop service. There seems to be little 
interest in the possibility of organising litigation along American lines, with firms 
either maintaining a litigation department or transferring the court case concerned 
to a firm of litigation practitioners who will handle all aspects of the case from 
institution of proceedings to judgment and appeal. 

Many commentators seem to accept that an independant Bar will retain an important 
position, albeit in a modified form. Some further organisational changes, perhaps 
involving partnerships at the Bar, may be needed for greater flexibility in the delivery 
of services. To a considerable extent, the form of advocacy services in many cases 
will be determined by the type of provision permitted by the Legal Aid Board in 
cases it funds. It is not difficult to envisage a situation in which the introduction 
of franchising for solicitors’ firms will lead to quality assurance requirements 
involving advocacy in all but the most difficult cases.” In any event, solicitors will 
increasingly be expected to deliver an all-in service from their offices for the whole 
of a case. With a greater emphasis on pre-trial work and the delivery of written 
materials, an independent advocacy service may become a luxury which few will 
require or need. 

The increase in the number of potential advocates must also have an effect on 
the whole process of court interaction. The wig as the most distinctive part of court 
dress is likely to be jettisoned ‘rather than continue to exist to mark out different 
groups of lawyers. With a mixture of barristers, who may have little opportunity 
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to gain valuable general experience before specialising, and solicitors of varying 
quality who may have limited advocacy skills and experience, judges may have to 
become more self-reliant in searching out authorities and adjourning trials for further 
work to be done. 

The changes now taking place in the organisation of the different parts of the 
legal profession are both a consequence and a cause of the revision of our civil 
procedural process. A continued shortage of judges to preside over civil business 
has meant that there is a widespread and unsatisfactory use of deputy judges in a 
considerable proportion of civil cases in the High Court. There are now serious 
delays in obtaining dates for even minor summonses, and trials may not take place 
for several years after setting down. With severe problems of resource allocation, 
it is difficult to imagine the judiciary being given a more investigatory role in civil 
proceedings or even playing a larger part in the settlement process in all but a small 
number of highly specialised proceedings. Modern technology, however, permits 
increasing alternatives to live testimony and court hearings. Greater use of multi- 
party telephone and video conferencing, the recording of statements by witnesses 
and the transmission of evidence by live video link will allow more direct contact 
between the court and the parties during the course of a case. 

The introduction of computers into court management will enable the progress 
of cases to be tracked with greater precision, and this suggests that the English court 
system will continue to exercise control over the civil process by stricter directions 
to the parties as to the way they carry out pre-trial preparation, backed by timetables, 
automatic directions, striking out penalties and the entry of judgment against those 
who do not observe time limits. A movement towards ‘notice pleading’ seems possible 
if parties gain a greater degree of freedom to explore information held by the other 
or third parties, especially if the quality of written pleadings continues to decline. 

With greater technological freedom and the ability to produce, amend and analyse 
written materials at high speed, it is possible to wonder whether an oral process, 
such as a trial, employing a race of advocates, has a future. If it is possible to employ 
a discontinuous process in a more efficient search for the truth than a single event 
hearing, then it may be that our courts will become the legal museums of the next 
century. The publicity element of the civil court process, which Sir Jack Jacob regards 
as so important, may only have a limited life. If only for resource reasons, some 
kind of adversary system, containing some elements of orality, may survive in a 
multi-resolution system. 
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Interlocutory Remedies in Quest of Procedural Fairness’ 
A.A.S. Zuckerman* 


Procedural Impartiality and Protection of Rights 


Views may differ whether the aim of civil procedure is to see to the peaceful and 
effective resolution of disputes or whether it is exclusively the ascertainment of 
truth.2 We may be divided on whether the justification for procedural rules hinges 
on their contribution to the correct application of the law or whether there are some 
inherent procedural principles that must be respected regardless.? There are, 
however, principles of elementary fairness which are universally accepted.‘ 
Prominent amongst them is the principle of impartiality. It requires, at the most 
basic level, that the court approach a dispute with an open mind and show no special 
preference for one litigant over the other.° 

The requirement of impartiality is not, however, confined to judicial eenavious: 
It demands that legal institutions generally treat competing interests evenhandedly 
and show equal concern for opposing litigants. The notion of impartiality has, 
therefore, implications for the structure of procedure, as well as for the behaviour 
of officials.© The machinery of justice, the process by which rights are enforced, 
must not, for instance, confer an advantage on one litigant at the expense of another 
litigant, who has a claim to equal respect. It must not favour defendants over plaintiffs, 
or vice versa, just as it must not favour the state over private litigants. A rule which 
required plaintiffs to establish their claim beyond reasonable doubt would treat 
litigants unequally because it would signify, to use a well worn terminology, that 
the law prefers a hundred liable defendants to go free, at a loss to their plaintiffs, 
rather than risk one non-liable defendant being found liable. 

The fact that it is largely a matter of chance whether a person will be a plaintiff 
or a defendant in any future litigation does not make discrimination between plaintiffs 
and defendants acceptable. Although litigants are not entitled to insist that the state 
provide them with the best and most accurate procedure regardless of expense,’ 
they are entitled to expect that such procedure as is adopted should be evenhanded 
and treat opponents equally. Equal treatment of opponents requires that they both 
be afforded the benefit of the same procedural safeguards. It means that both parties 
have an equal right to pursue the available procedural avenues in order to establish 
their contentions. Just as the plaintiff 1s entitled to make use of the facilities of civil 
procedure (pleadings, discovery, exchange of witness statements and trial hearing) 
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before his claim is disposed of, so is the defendant entitled to avail himself of these 
procedures before his defence is disposed of. A defendant may legitimately object, 
therefore, to court interference with his rights before exhausting these opportunities 
and receiving final judgment. Fairness, in other words, requires equal treatment, 
and equal treatment implies non-interference with the defendant’s rights before 
judgment. 

Commendable as this requirement of fairness is, unwavering adherence to it may 
itself be a source of unfairness, because a legal pre-judgment restraint could leave 
the defendant free to take action which will ensure that, by the time the court comes 
to giving judgment, nothing is left to pronounce upon. Faced with such a prospect, 
the court is presented with a difficult dilemma. If the court remains impartially passive 
until the plaintiff has proved his entitlement, the defendant might in the meantime 
destroy the plaintiff's rights. This would reflect badly on the legal process for two 
reasons. A procedure which allows a litigant to defeat his opponent’s entitlement, 
without the latter having the benefit of adjudication, is partial towards those who 
have the power to destroy rights pending litigation. Further, such procedure fails 
to give sufficient weight to the protection of substantive rights, when such protection 
must be a central object of the legal process.* However, the opposite course of 
pre-judgment interference is equally problematic. A court which restrains the 
defendant pending judgment thereby shows partiality to the plaintiffs interests. 
Moreover, such: pre-judgment interference might itself undermine substantive rights, 
due to the inevitable risk of error. Namely, the risk that it will emerge in final 
judgment that the plaintiff had no right to interfere with the defendant’s freedom 
of action, and that the interference will have harmed the defendant’s legitimate rights. 

It is essential to appreciate that this dilemma leaves no room for escape. A failure 
to restrain the defendant, as much as ordering restraint, constitutes preference for 
the interests of one of the parties.'° Neither a universal ban on pre-judgment inter- 
ference with rights, nor its opposite — a general rule of interference pending judgment 
— can provide a solution to the dilemma, because each involves either partiality 
or neglect of substantive rights or both. Given that no universal solution is available, 
answers have to be found on a case by case basis. 

Interlocutory remedies' provide the procedural means for seeking appropriate 
solutions to this inescapable dilemma. Their aim is to obtain a satisfactory balance 
between, on the one hand, the need to reduce the risk of harm to lawful rights pending 
litigation and, on the other hand, the imperative of impartiality which argues for 
non-interference prior to final judgment. The optimal balance which interlocutory 
remedies aim at is the bare minimum of pre-judgment interference consistent with 
the protection of rights. This delicate balance has to be struck in circumstances of 
uncertainty, because prior to judgment it cannot be legally known who is in the 
right. Interlocutory remedies, therefore, employ some basic fact-finding and law 
determining measures to minimise the risk of error. Inevitably, these measures are 
no more than rudimentary mechanisms dictated by the necessity of making a rough 
assessment of the facts and issues in dispute in order to find a timely solution, however 
fallible, to an inescapable and pressing problem. 

Traditionally, English law has regarded the interlocutory injunction as its principal 


8 A plaintiff too might be in a position to destroy his opponent’s rights pending trial. 
9 Bentham, 2 Works of Jeremy Bentham (London: Bowring edn, 1838—1843) 1, 6. For discussion of 
Bentham’s views, see G. Postema, Bentham and the Common Law Tradition (Oxford: OUP, 1988). 
10 J. Leubsdorf, “The Standard for Preliminary Injunctions’ (1978) 91 Harv L Rev 525. 
10A The term “Interlocutory remedies” is used to denote provisional orders designed to protect rights 
pending litigation. 
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interlocutory remedy. This injunction is confined, as we shall see, to situations where 
a party seeks to restrain his opponent from infringing his rights pending proceedings. 
There are other ways, however, in which a defendant may destroy the plaintiff s 
entitlement pending trial. A defendant may, while litigation is in progress, deplete 
his own resources so that none are left to satisfy a judgment that the plaintiff may 
obtain. The traditional position of English law has been that a plaintiff is not entitled 
to obtain from his defendant security in advance of judgment. But this position has 
been increasingly found wanting with the result that several processes have been 
evolved to deal with the plaintiff's risk of being unable to enforce judgment:. the 
risk of non-recovery. The most recent of them is the Mareva jurisdiction but it was 
preceded by the introduction of the procedure for obtaining interim payments. 

The aim here is to look at these procedures, examine their underlying policies 
and determine whether they produce a fair balance of procedural advantages between 
plaintiffs and defendants. 


Interlocutory Injunctions 


Interlocutory injunctions deal with situations where one party, say the defendant, 
proposes to take action which, according to the plaintiff, threatens to infringe the 
latter’s rights. If the circumstances are such that, unless the action is restrained before 
the court has had time to deliver final judgment, the plaintiff's rights may be harmed, 
the plaintiff may seek an interlocutory injunction to restrain the action pending 
proceedings. 

The role of the interlocutory injunction as a procedure for minimising the risk 
of harm to lawful rights has been somewhat obscured by the idea that the purpose 
of the procedure is to preserve the status quo until the court has had an opportunity 
to adjudicate. This idea has survived largely due to its ambiguity and to the limited 
practical significance that was given to it. Preserving the status quo can mean either 
preserving a physical object in dispute or preserving the legal right to that object. 
Suppose that the dispute concerns a mature tree on the border between the plaintiff s 
and the defendant’s properties. The defendant proposes to fell the tree, claiming 
that it is his. The plaintiff seeks to preserve it, also claiming property in the tree. 
If preserving the status quo refers to the physical object, clearly the status quo dictates 
a prohibition on felling. But this sense of the status quo cannot be correct in the 
present context. The law is not concerned with the material existence of physical 
objects, but with legal rights. In our example, the only right with a claim to 
preservation is the right of the lawful owner to resist interference with his freedom 
to deal with the tree, whether it be felling or preserving it. From a legal point of 
view, therefore, the preservation of the status quo can mean only one thing: preserving 
rights from injury. However, before the court has adjudicated we cannot know which 
of the contenders is the rightful owner. It follows that, as we have already seen, 
any course taken runs a risk of harming rights and, therefore, of disturbing the status 
quo. If the court does not order restraint and the tree is felled by the defendant, 
then, if the plaintiff is found to be the true owner, the latter’s rights will have been 
harmed. If, by contrast, restraint is imposed, but the defendant is found to be the 
true owner, the defendant’s rights to fell the tree at the time of his choice will have 
been harmed. The point becomes even clearer if we consider a different example. 
Suppose that the plaintiff seeks to enforce a restrictive covenant restraining. the 
defendant from taking up employment in a certain trade. The defendant argues that 
the covenant is invalid. Clearly, if no interlocutory restraint is placed, the plaintiff’ s 
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rights may be harmed, just as the defendant’s rights could be harmed from the 
imposition of a restraint. As long as the court lacks Joshua’s authority to order “Sun, 
stand thou still upon Gibeon,’" any course taken by the court may disturb the legal 
status quo. 

Although the status quo notion has been around for a long time, it did little harm 
until American Cyanamid v Ethicon Ltd.” There the House of Lords decided that 
in exercising its discretion in an application for an interlocutory injunction the court 
need not enquire into the relative merits of the parties’ claims. Had interlocutory 
injunctions been capable of preserving the status quo, such an enquiry could indeed 
be forgone; but, as we have seen, this is not the case. To ignore merits can only 
mean one thing: that the court is not prepared to reduce the risk of harm to lawful 
rights. A court which does not enquire into the prospect of winning on the merits 
would be as likely to come to the assistance of a party with no rightful claim as 
to assist a rightful party. However, recent decisions have side-stepped the American 
Cyanamid advice and have recognised the importance of a test of merits." 

A test of merits may reduce the risk of harm to lawful rights, but on its own 
it can hardly justify interference with rights before judgment. For, were it so, there 
would almost always be a case for pre-judgment interference, discounting final 
judgments, as it were. An additional element in the interlocutory injunction juris- 
diction is the necessity factor, reflected in the notion of irreparable harm. If any 
harm to rights likely to be caused pending proceeding would be remediable by 
compensation, then, regardless of the chances success on the merits, the parties 
must await judgment and seek any necessary compensation at that time. The 
irreparable harm calculus was clearly set out in American Cyanamid." It consists 
of the following steps. If the harm that might befall the plaintiff's rights pending 
trial could be remedied by compensation, and the defendant would be in a position 
to pay it, the court will not interfere. But if the harm to the plaintiff will be incapable 
of being redressed by compensation, whereas any harm to the defendant arising 
from an interlocutory injunction would be so compensable, the court will grant the 
plaintiff interlocutory relief. Where the position is such that each party is likely 
to suffer irreparable loss, a just balance has to be struck. This requires an assessment 
of relative merits in conjunction with an assessment of relative harms. Suppose, 
for example, that the plaintiff's probability of success is 70 per cent but his loss 
is likely to be only a third of the loss likely to befall the defendant as a result of 
being restrained. This would tend to make the plaintiff's claim for an interlocutory 
injunction rather less compelling. Lastly, the court may take into account the 
public interest in exercising its discretion.'® 

The courts have shown considerable acuteness and finesse in devising fair solutions 
to the procedural dilemma we have been discussing. Pre-judgment interference is 
sanctioned only in the face of clear necessity and only on the basis of considerations 
that give due weight to the parties’ conflicting interests. Even-handedness is exhibited 
not only in the decision process whether to grant interlocutory injunctions but also 


11 Joshua 10, 12. 

12 [1975] AC 396; [1975] 1 All ER 504. 

13 Rv Secretary of State for Transport, ex parte Factortame Ltd (No 2) [1991] 1 AC 603; [1990] 1 All 
ER 70; Cambridge Nutrition Ltd v British Broadcasting Authority Corp [1990] 3 All ER 523; Lansing 
Linde Ltd v Kerr [1991} 1 All ER 418; Polly Peck International ple v Nadir (No 2) 1992] 4 All ER 769. 

14 n 12 above. 

15 SeeJ. Leubsdorf, ‘The Standard for Preliminary Injunctions’ (1978) 91 Harv L Rev 525, 540 et seq; 
R. Posner, Economic Analysis of the Law (3rd ed, 1986) 522. 

16 Bonnard v Perryman [1891] 2 Ch 269; Femis-Bank (Anguilla) Ltd v Lazar [1991] Ch 391; [1991] 
2 All ER 865; cf Cambridge Nutrition Ltd v British Broadcasting Authority Corp [1990] 3 All ER 523. 
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in the terms upon which injunctions are granted. These are designed to ensure that 
the defendant has rights of compensation for the imposition of unwarranted restraint, 
comparable to the plaintiff's rights of compensation in respect of harm caused in 
the absence of interlocutory restraint. Thus, when obtaining an interlocutory 
injunction the plaintiff must provide a cross-undertaking in damages to compensate 
the defendant.” 

Despite the fact that the jurisdiction to issue interlocutory injunctions provides 
an example of a well balanced and fair procedure for dealing with the dilemma posed 
by delay pending trial, the techniques developed in this context have not, until 
relatively recently, been employed in other instances where a similar dilemma arises. 


Procedural Bias Due to the Risk of Deterioration in the 
Defendants’s Resources 


The traditional position of English law has been that a plaintiff is not entitled to 
ask the court to order the defendant to provide security, in advance of judgment, 
to underwrite his ability to satisfy such judgment as the plaintiff may obtain.'® 
However, an inflexible observance of this rule creates a procedural imbalance that 
favours defendants. The longer the lapse of time between the commencement of 
proceedings and final judgment, the greater the scope that the defendant has for 
undermining the plaintiff’s entitlement. During the pendency of proceedings, which 
the defendant has some ability to protract, he is free to employ his resources in 
risky business, hide them, or even destroy them to spite; all of which could adversely 
affect the plaintiff's chances of recovering upon judgment. 

Suppose that the plaintiff has a claim for £100,000 and that the defendant’s assets 
only marginally exceed that amount. The defendant’s defence is questionable but 
is sufficient for obtaining unconditional leave to defend. The plaintiff knows that 
the longer the proceedings drag, the greater the likelihood that the value of the 
defendant’s assets would fall below his claim. All else being equal, a rational plaintiff 
in this position will have to settle for the amount of his claim discounted by the 
probability of deterioration in the defendant’s resources. If the plaintiff believes 
that by the time of judgment only £50,000 of the defendant’s resources will remain, 
the plaintiff's baseline for settlement is now only half his claim.” As the plaintiff s 
risk of non-recovery rises, so he has to content himself with a lower settlement. 
The procedural principle of non-interference before final judgment enables the 
defendant to manipulate the plaintiff’s risk of non-recovery and thereby influence 
the plaintiff's baseline for settlement. A procedure which enables one party to 
undermine the other party’s chances of recovering offends against the principle of 


17 Ushers Brewery Ltd v P.S. King & Co (Finance) Ltd [1972] Ch 148; F. Hoffmann-La Roche & Co 
AG v Secretary of State for Trade and Industry [1974] 2 All ER 1128. For criticism of dispensing 
the Crown from the need to give an undertaking in damages, see my article “Dispensing with the 
Undertaking in Damages — An Elementary Injustice’ (1993) 12 CJQ (forthcoming). The cross- 
undertaking will also compensate the defendant in the event that the injunction was obtained by improper 
means, such as non-disclosure of material facts by the plaintiff. 

18 Mills v Northern Railway of Buenos Ayres Co (1870) 5 Ch App 621; Robinson v Pickering (1880) 
16 Ch D 660; Newton v Newton (1885) 11 PD 11; Lister v Stubbs (1890) Ch D1; Burmester v Burmester 
[1913] P 76; Scott v Scott [1951] P 193; [1950] 2 All ER 1154. 

19 This baseline will be further affected by other factors, such as the value to the plaintiff of not having 
to wait for payment and by the risk of receiving an adverse judgment, which are not material to our 
present concern. See generally R.D. Cooper and D.L. Rubinfeld, ‘Economic Analysis of Legal Disputes 
and their Resolution’ (1989) 27 Journal of Economic Literature 167. 
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fairness, which requires that both parties should have equal procedural opportunities 
to establish their respective entitlement. 

As things stand, this procedural bias cannot be redressed by interlocutory injunc- 
tions, because a plaintiff with a claim for damages, in tort or in contract, cannot 
point to a right which the defendant threatens to violate. To revert to our example, 
the plaintiff cannot claim that by investing £50,000 on the stock exchange the 
defendant will be infringing one of the plaintiff’s rights. Plaintiffs relying on causes 
of action that arise from consensual transactions could be faced with the additional 
objection that their predicament is of their own making. It might be said that a person 
entering into a contract has an opportunity to decide whether to accept a bare promise 
or insist on security in support of that promise. If he decides to rely on a bare promise, 
he has undertaken a risk and the fact that he has now to go to court to enforce that 
promise does not materially alter the risk so as to justify special treatment. 

Rhonda Wasserman has argued for extending the benefits of interlocutory injunc- 

tions to tort plaintiffs in order to protect them from any further harm that may be 
caused by lack of funds to obtain treatment for the initial harm suffered. The delay 
of giving relief to road accident victims, she explains, may deprive them of the 
means with which to seek immediate treatment for ‘their injuries and may thus result 
in aggravation of their initial injuries.” It is true, she observes, that damages in 
respect of such further injuries may not be recoverable under ordinary principles 
because they may be considered to be due to the plaintiff's own impecuniousity.?! 
But, Wasserman insists, this only goes to show that pre-judgment delay in giving 
the plaintiff relief could cause him irreparable damage and should therefore count 
in favour of giving him interlocutory relief. 
Attractive as this proposal is, it has a number of shortcomings as a general solution 
to the procedural bias created by the risk of non-recovery. The proposal is limited 
to tort cases, yet the risk of non-recovery is not confined to tort situations. Addressing 
this last point, Wasserman suggests that interlocutory injunctions should be also 
employed to prevent intentional dissipation of assets aimed at defeating judgment.” 
However, injunctions to prevent evasive dissipation may be placed on a more straight- 
forward basis, as we shall shortly see. Besides, even if these proposals were accepted, 
the problem of deterioration in the defendant’s resources, and therefore the scope 
for procedural bias, would remain unresolved as far as non-evasive dissipation goes, 
at least in situations presenting no risk of exacerbation of injury. 

More direct ways must therefore be sought to correct the present procedural bias. 
In fact, English law has already taken some steps in this direction. 


Interim Payment as a Counterbalance to Procedural Bias 


The unfairness of defendants’ procedural advantage could be most acutely felt by 
tort victims, who might see their chances of recovering compensation disappear 
while waiting for judgment. The Report of the Committee on Personal Injuries 





20 Rhonda Wasserman, ‘Equity Transformed: Preliminary Injunctions to Require the Payment of Money’ 
(1990) 70 Boston U L Rev 623-4, 634; and ‘Equity Renewed: Preliminary Injunctions to Secure 
Potential Money Judgments’ (1992) 67 Washington L Rev 257. 

21 Owners of Dredger Liesbosch v Owners of Steamship Edison [1933] AC 449. In the US, see D. Dobbs, 
Handbook on the Law of Remedies (St Paul, Minn: West Publishing, 1973) 139. 

22 She argues that such dissipation should be regarded as the kind of irreparable harm which interlocutory 
injunctions aim to prevent; ‘Equity Renewed: Preliminary Injunctions to Secure Potential Money 
Judgments’ (1992) 67 Washington L Rev 257. 
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Litigation recommended a system of interim payment to be introduced for claims 
in which a defendant’s liability, as distinguished from its extent, was undisputed.” 
One of the principal aims of this proposal was to reduce the scope for exploitation 
of the procedural imbalance. ‘An interim payment,’ the Committee explained, ‘may 
produce a greater measure of equality in the bargaining position of the parties which 
may lead to a settlement which more closely approximates to the true value of the 
claim.’ Today the interim payment procedure, which is governed by RSC 
Ord 29, rr 11—12, is not confined to personal injuries litigation, but may be invoked 
in all cases where the plaintiff can persuade the court that he is bound to obtain 
judgment for a substantial sum.” Notwithstanding some recent doubt about the 
probability of success that is required by the procedure,” the interim payment 
process reflects a policy of protecting rights to damages from the risk of non-recovery 
where the plaintiff can show a high probability of succeeding in his claim. 

Two considerations of fairness explain why the interim payment procedure has 
been confined to those situations in which the plaintiff can make out a high probability 
of success. Where the plaintiff has an impregnable claim, the need for measures 
to obviate unfairness is greatest. For the greater the probability that the plaintiff s 
claim will prevail, the more serious the risk that dissipation will bite into a legitimate 
entitlement. Further, interim payments are made over to plaintiffs who are then 
free to use the money as they wish. A plaintiff, who fails to obtain judgment to 
the extent of the interim payment, must return the balance to the defendant.” But 
there is a risk that the plaintiff may not be in a position to make restoration, as 
would be in the case where a poor plaintiff has spent the money. Hence, the 
requirement of a high probability of success reduces the risk that defendants will 
lose money paid out to plaintiffs who fail to prove their entitlement. 

It does not, however, follow that because fairness dictated limiting of the availability 
of this particular procedure to plaintiffs with an overwhelming case, plaintiffs with 
less strong claims deserve no consideration. Some concern for such plaintiffs has 
been shown by the Mareva jurisdiction. 


Fairness and Bias in the Mareva Jurisdiction 


From Evasion to Deterioration 


As already observed, English law has traditionally held that a plaintiff is not entitled 
to demand from the defendant security in advance of judgment.” A further inroad 
into this position was affected by the creation of the Mareva jurisdiction in 1975.” 





23 (1968) Cmnd 3681, para 85. 

24 id, para 81. 

25 See also Supreme Court Act 1981, s 32(1), and the County Courts Act 1984, s 50(1). 

26 Some think that it is enough if the plaintiff discharges ‘the civil burden of the balance of probabilities’: 
Shearson Lehman Bros Inc v Maclaine Watson & Co [1987] 1 WLR 480, 489; [1987] 2 All ER 181, 
187; see also Ricci Burns Ltd v Toole [1989] 1 WLR 993, 1004; [1989] 3 All ER 478, 487. However, 
in British Commonwealth Holdings plc v Quadrex Holdings Inc [1989] QB 842, 865—6; [1989] 3 All 
ER 492, 511, a higher standard was suggested, making it equivalent to the standard required for obtaining 
summary judgment. 

27 RSC Ord 29, r 17. 

28 See n 18 above. 

29 Nippon Yusen Kaisha v Karageorgis [1975] 3 All ER 282; Mareva Compania Naviera SA v International 
Bulkcarriers SA, The Mareva [1980] 1 All ER 213, decided in June 1975. The relevant statutory 
provision today is s 37(3) of the Supreme Court Act 1981. Its predecessors were s 45 of the Supreme 
Court of Judicature (Consolidation) Act 1925 and s 25(8) of the Judicature Act 1873. 
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A Mareva injunction is an order aimed at restraining the defendant, and anyone 
with control over the defendant’s assets, from disposing of the defendant’s assets 
so as not to reduce their value below a certain level, usually the value of the plaintiff s 
claim.*° 

A Mareva injunction may be obtained ex parte, before or after service of the writ, 
upon the plaintiff showing, by affidavit evidence, that there are reasons to believe 
that the defendant has assets within the jurisdiction and that there is a danger that, 
if not restrained from dissipating them, a judgment may go unsatisfied.*! The order 
is subject to a cross-undertaking by the plaintiff to compensate the defendant for 
any unwarranted damage that the latter may suffer and to indemnify third parties 
in respect of costs that they may incur in conforming with the injunction.*? On his 
part the defendant may apply to discharge or vary the order.” A Mareva injunction 
is an ad personam order which, as such, does not give the plaintiff any precedence 
over other creditors with respect to the frozen assets.* 

The justification for interfering with the defendant’s proprietary freedom before 
judgment has, from the start, rested on one rationale: the need to prevent unlawful 
evasion.» Such orders, the Court of Appeal declared, are the law’s response to 
‘the “ploy” of a defendant to make himself “judgment proof” by taking steps to 
ensure that there are no available or traceable assets on the day of judgment; not 
as a result of using the assets in the ordinary course of business or for living expenses, 
but to avoid execution by spiriting his assets away in the interim.’ It follows that . 
Mareva injunctions may be issued only to protect plaintiffs from evasion and not 
to provide them with security against simple deterioration.” 

However, the Mareva jurisdiction has not remained confined to evasion. When 
it came to defining the conditions for obtaining Mareva injunctions, the courts refused 
to require proof of a risk of intentional evasion.*® It has been held that ‘the test 
is whether, on the assumption that the plaintiff has shown at least “a good arguable 
case,” the court concludes, on the whole of the evidence then before it, that the 





30 Third Chandris Shipping Corp v Unimarine SA [1979] QB 645, 668—9; [1979] 2 All ER 972, 984—5; 
Z Ltd v A [1982] QB 558; [1982] 1 All ER 556. For a comprehensive exposition of the procedure, 
see S. Gee, Mareva Injunctions and Anton Piller Relief (London: Longman, 2nd ed, 1990). 

31 Third Chandris Shipping Corp v Unimarine SA [1979] QB 645, 651; [1979] 2 All ER 927, 976. Z Ltd 
v A [1982] QB, at p 585; [1982] 1 All ER 556, 572; Ninemia Maritime Corp v Trave Schiffahrts- 
gesellschaft mbH & Co KG, The Niedersachsen [1983] 1 WLR 1412, 1422; [1984] 1 All ER 398, 419. 

32 Searose Ltd v Seatrain (UK) Ltd [1981] 1 WLR 894; 1 Lloyd’s Rep 556. For the contents of a Mareva 
order, see CBS UK Ltd v Lambert [1983] Ch 37, 44—5; [1982] 3 All ER 237, 243. 

33 Ocean Software Ltd v Kay [1992] 2 All ER 673, 675. 

34 A.J. Bekhor & Co v Bilton [1981] 2 All ER 564, 577; [1981] QB 923, 942; Iraqi Ministry of Defence 
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Ltd v Irish Marine Management Ltd [1978] 1 WLR 966, 977; [1978] 3 All ER 164, 170-1. 

35 Av C [1980] 2 Lloyd’s Rep 200, 202; [1980] 2 All ER 347, 351; Searose Ltd v Seatrain (UK) Ltd 
[1981] 1 All ER 806, 808; Jet West Ltd v Haddican [1992] 1 WLR 487, 489; [1992] 2 All ER 545, 
547; Ghoth v Ghoth [1992] 2 All ER 920, 922. 

36 Z Ltd v A [1982] QB 558, 584; [1982] 1 All ER 556, 571. Injunctions in the early cases were issued 
by judges who were persuaded of the existence of a serious risk that the defendant would dispose 
of his assets with the aim of evading judgment: The Mareva [1975] 2 Lloyd’s Rep 509, 510; [1980] 
1 All ER 213, 215. 

37 Ninemia Maritime Corp v Trave Schiffahrtsgesellschaft mbH & Co KG, The Niedersachsen [1983] 
1 WLR 1412, 1422; [1984] 1 All ER 398, 419; Z Ltd v A [1982] QB 558, 584; [1982] 1 All ER 
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refusal of a Mareva injunction would involve a real risk that a judgment or award 
in favour of the plaintiff would remain unsatisfied.’ 

This represents a significant shift of position with the result that a defendant may 
be restrained from dealing with his own property not because there is a danger that 
he would evade judgment, but because there is a risk of deterioration in the assets 
that may be available to satisfy a future judgment.” This shift has undermined the 
fairness of the Mareva jurisdiction, because what may be reasonable as a measure 
against defendants bent on evading judgment may be oppressive, when employed 
against defendants who harbour no such intention. 


The Severity of Interference with the Defendant’s Rights 


Mareva orders may have harsh consequences for the defendant, beyond the immediate 
sterilisation of his assets. They may harm his business reputation, lead to the drying 
up of his credit, lead to loss of business opportunities and, in some circumstances, 
may even bring about the collapse of a going enterprise. Further, the jurisdiction 
involves a serious incursion into the defendant’s privacy, for he may be ordered 
to reveal the value and location of his assets.*! Such discovery is not confined to 
matters relevant to the litigation, but is akin to disclosure that may be compelled 
from a defendant who is examined as a judgment debtor.“ Whether or not the ex 
parte Mareva order contains a disclosure provision, the defendant is expected to 
make a full disclosure of his assets if he wishes to be allowed to draw from the 
frozen funds for his living and other expenses.“ 

As a concession to Mareva defendants, it has been held that injunctions must not 
interfere with the defendant’s ability to carry on business in the ordinary way, to 
continue living as he has always done, or to defend the action.“ A Mareva 
defendant will therefore be allowed to use his frozen assets to meet his living and 
legal expenses and to repay existing debts.* Important as these allowances are, 
they still leave the defendant’s proprietary freedom seriously circumscribed. In 
practice, the defendant has to come to court and ask for permission to draw on the 


39 The Niedersachsen [1983] 1 WLR 1412, 1422; [1984] 1 All ER 398, 419. Cf Ghoth v Ghoth [1992] 
2 All ER 920, 922. 

40 See, for example, Felixstowe Dock and Railway Co v United States Lines Inc [1989] QB 360; [1988] 
2 All ER 77. Polly Peck International plc v Nadir (No 2) [1992] 4 All ER 769, gives some indication 
that the courts may be revising their lax attitude to the dissipation factor. 

41 CBS UK Ltd v Lambert [1983] Ch 37, 42; [1982] 3 All ER 237, 242; Maclaine Watson & Co Ltd 
v International Tin Council (No 2) [1987] 1 WLR 1711, 1717; [1987] 3 All ER 886, 891-2. 
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frozen funds. When in court, he is obliged to disclose all his assets and show that 
he has no other funds for meeting his obligations.” Even then, the court retains 
a discretion in the matter. 


Bias in ex parte Proceedings 


Interlocutory orders are exceptional in that, as we have observed earlier, decisions 
that interfere with a litigant’s freedom are made without the normal procedural 
safeguards.** The procedural safeguards are even fewer in ex parte interlocutory 
injunctions and the scope for error and prejudice commensurably greater. In the 
absence of the opponent it is all too easy to satisfy a judge of the validity of one’s 
claim. A judge hearing only one side can do little to probe the soundness of that 
party’s claims and must inevitably tend to be swayed by it. Ex parte proceedings 
have therefore an inherent bias against the absent party. Yet, just as an inflexible 
pursuit of the principle of impartiality pending judgment creates scope for abuse, 
so would an absolute ban of ex parte proceedings. Ex parte proceedings are therefore 
available for situations of emergency in which the interests at stake would be defeated, 
were the court to postpone its pronouncement until an inter partes hearing. 

In those situations where the plaintiff demonstrates a serious risk that the defendant 
would make peremptory evasion, an ex parte asset freezing order may be justified 
as a necessary evil. But once the requirement of showing the existence of such a 
risk has been done away with, the justification for ex parte proceedings goes. Having 
been denuded of the excuse of necessity, ex parte proceedings amount to an 
unwarranted breach of a basic requirement of procedural fairness: affording the 
party affected an opportunity to be heard. 

True, some safeguards against abuse of the ex parte process exist, but they do 
not altogether remove the procedural bias. A defendant against whom an ex parte 
Mareva order has been made may apply to discharge it. However, a Mareva 
order may inflict injury on the defendant’s interests even if it is of short duration. 
More importantly, the very existence of a Mareva injunction reverses the parties’ 
positions and loads the scales against the defendant. Once an ex parte order has 
been made, it is for the defendant, in practice if not in theory, to persuade the judge 
that there is no risk of dissipation such as would justify the continuance of the 
injunction. Now that the jurisdiction is no longer confined to evasive dissipation, 
it may be difficult for the defendant to discharge this burden, because a risk of 
deterioration in the defendant’s resources is not uncommon. There is also the 
consideration that the judge who made the ex parte order may find it hard to put 
out of his mind the impression he gained from the plaintiffs ex parte and one sided 
presentation. A different judge may be less biased, but he too may be reluctant to 


47 Av C (No 2) [1981] 2 All ER 126; [1981] QB 961 (Note); Z Ltd v A [1982] QB 558, 577; [1982] 
1 All ER 556, 566. 

48 D.B. Dobbs, ‘Should Security be Required as a Precondition to Provisional Injunctive Relief?’ (1974) 
52 North Carolina L Rev 1091, 1109. See also ‘Development in the Law: Injunctions’ (1965) 78 Harv 
L Rev 944; Laycock, ‘The Death of the Irreparable Injury Rule’ (1990) 103 Harv L Rev 687; WEA 
Records Ltd v Visions Channel 4 Ltd [1983] 2 All ER 589, 593. 

49 Siporex Trade SA v Comdel Commodities Ltd [1986] NLJ Rep 538, 539; Columbia Picture Industries 
v Robinson [1987] Ch 38, 81—2. 

50 Bates v Lord Hailsham of St Marylebone [1972] 1 WLR 1373, 1380. See Bentham, Rationale of Judicial 
Evidence (1827) vol 4, 636. 

51 Ocean Software Ltd v Kay [1992] 2 All ER 673. An order may be limited from the start to a few 
days until the defendant can be heard: Z Ltd v A [1982] 1 All ER 556, 565. 
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expose the plaintiff to loss through the removal of the constraint on the defendant’s 
proprietary freedom. 

Not only is the ex parte procedure inherently biased, but the safeguards against 
its abuse are weak. One such safeguard is said to be the plaintiff's obligation, at 
the ex parte stage, to make ‘full and frank disclosure of all material facts.’ He 
must draw the court’s attention not only to facts that are favourable to himself but 
also to those that favour the defendant, such as possible defences that the latter might 
have.5 However, it is wholly unrealistic to expect an applicant to put forward an 
adequate argument for his opponent’s case.** Moreover, the sanctions for breach 
of the duty of disclosure are weak.” 


The Unbalanced Nature of the Mareva Jurisdiction 


The Mareva jurisdiction involves unequal treatment of defendants in two principal 
respects. It denies the defendant the right to be heard at the initial stage, and it imposes 
a restriction on the defendant’s proprietary freedom before he has had an opportunity 
to avail himself of the procedural facilities leading to final judgment. Equally 
important, a Mareva injunction gives the plaintiff a powerful leverage against the 
defendant. Suppose, to revert to an earlier example, that the plaintiff claims £100,000 
for breach of contract and that the defendant’s assets only marginally exceed this 
sum. The plaintiff obtains a Mareva injunction, leaving the defendant with funds 
only for living and other expenses, but otherwise denying him the use of his assets. 
This places the defendant under considerable pressure, for he risks loss of reputation 
and of business to a considerable and unpredictable extent. Furthermore, the defendant 
knows that even if he manages to withstand the pressure, litigate and obtain a 
vindicating judgment, he may be unable to secure full compensation for his losses 
in the interim, because of the difficulty of providing a causal connection between 
his loss and the freezing of his assets. A rational Mareva defendant will therefore 
reason that it is better to forego some of his legitimate entitlement in order to avoid 
the damaging and irreparable effects of the Mareva injunction. Settling under such 
constraint means paying the plaintiff not just according to the plaintiff s probability 
of success on the merits but also, and perhaps predominantly, according to the harm 
that the plaintiff may reek on the defendant’s interests. It would appear, therefore, 
that just as the defendant’s manipulation of the plaintiff's risk of non-recovery confers 
an unfair advantage on defendants, so a Mareva injunction confers a similar advantage 
on plaintiffs. 

The advantage obtained under a Mareva injunction may be acceptable as a necessary 
evil where, but for an injunction, the plaintiff s would be denied an effective and 


52 Bank Mellat v Nikpour [1985] FSR 87, 89. 

53 Lloyds Bowmaker Ltd v Britannia Arrow [1988] 1 WLR 1337. It was held in Brink’s-MAT Ltd v Elcombe 
[1988] 3 All ER 188, 192 that the ‘duty of disclosure ... applies not only to material facts known 
to the applicant but also to any additional facts which he would have known if they had made inquiries.’ 
This requirement was later softened: Behbehani v Salem [1989] 2 All ER 143, 148-9. 

54 Fia v Alexander Shipping Co [1986] QB 404, 470; Columbia Picture Industries v Robinson [1987] 

8, 75. 

55 There is an understandable reluctance to investigate, at an interlocutory stage, whether there has been 
culpable non-disclosure because of the delay and expense that such investigation may involve: Behbehani 
v Salem [1989] 2 All ER 143. See also Dormeuil Freres SA v Nicolian International (Textiles) Ltd 
[1988] 1 WLR 1362, 1369; Bank Mellat v Nikpour [1985] FSR 87, 91; Tate Access Floors Inc v 
Boswell [1990] 3 All ER 303, 317. 
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meaningful opportunity to have his rights adjudicated and enforced. But this advantage 
is plainly unfair where no serious risk of evasion has been established. 


Restoring Fairness to the Mareva Procedure 


In the interest of fairness the Mareva jurisdiction must be confined to the prevention 
of unlawful evasion and nothing else. Although we instinctively feel that the placing 
assets beyond the reach of legal process in order to impede the execution of judgment 
is improper and should be prevented, the objective of preventing unlawful evasion 
needs clarification. There are several distinct reasons why we may regard such 
conduct as improper. They turn on the defendant’s intention or motivation. 

A defendant’s purpose might be to render the plaintiff's recourse to legal action 
futile. We can imagine a defendant who believes that he owes nothing to the plaintiff 
but, having been sued by the plaintiff, wishes to impress the plaintiff with the futility 
of legal action. This defendant places his assets beyond reach in order to induce 
the plaintiff to forego litigation. The action of such a defendant is therefore designed 
to destroy not the plaintiff's substantive entitlement, which the defendant denies, 
but the plaintiff s procedural right to have his day in court. A defendant may place 
his assets beyond the courts’ reach in order to ensure that he is immune to court 
orders. Suppose that the defendant does not wish to deter his plaintiff from taking 
legal action. On the contrary, he hopes that the plaintiff will take his action to court 
so that he, the defendant, may defeat it once and for all. This defendant does not 
broadcast the fact that he has dissipated his assets becuase he is only interested in 
immunity from legal process. Such a defendant offers a challenge to the authority 
of the court. Lastly, we can imagine a defendant who is not interested in such matters 
as the court’s authority or the plaintiff’s procedural rights, but simply desires to 
evade his own undisputed liability. 

These three types of evasion are not mutually exclusive. A defendant who sets 
out to defeat the plaintiff's substantive entitlement will, not uncommonly, also be 
seeking to defeat the plaintiff s procedural right. Similarly, a plaintiff who challenges 
the courts’ authority by making himself immune to legal process might also be trying 
to destroy the plaintiff's substantive and procedural rights. Besides, in most cases 
it would be hard, if not altogether impossible, to fathom which of these motives 
is dominant in the defendant’s mind. All the same, the differences between these 
types of evasion are material to the legal response. 

A challenge to the court’s authority is typically met with criminal or quasi criminal 
sanctions, such as committal for contempt of court. Proceedings for contempt may 
need to be initiated by the civil party affected, but, once initiated, they are controlled 
by the court and a private litigant may not be able to forgive contempt. By contrast, 
a private right, whether procedural or substantive, may be freely waived by its owner. 
Further, there are significant differences between claims made in support of the 
procedural rights and claims in support of the substantive rights, that we have been 
discussing. If the defendant accepts that the plaintiff's claim discloses a cause of 
action and that it is not frivolous or vexatious,” the plaintiff's procedural right to 
seek adjudication of his substantive claim is undisputed.” But a plaintiff who 
complains that the defendant is setting out to destroy his substantive entitlement 


56 See RSC Ord 18, r 19, when he may ask for it to be thrown out of court. 
57 This procedural right is not the subject matter of the action brought by the plaintiff to enforce his 
substantive right. 
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relies on a right which, ex hypothesi, is very much in dispute by virtue of being 
the subject matter of the proceedings. Where the gravamen of the plaintiff s complaint 
is the infringement of his procedural right he need only show a case fit for the court’s 
consideration, namely, a cause of action which is tenable and not frivolous or 
vexatious. But it stands to reason that a plaintiff who complains that the defendant 
proposes to defeat his substantive entitlement ought to do more than simply demon- 
strate an arguable case. For if his entitlement is simply in the realm of the tenable, 
the defendant has a strong claim to be free from interference until a stronger case 
for such entitlement has been made. : 

The rationale of preserving the court’s authority is unsuitable because civil 
procedure is primarily concerned with resolving private disputes rather than with 
maintaining the law’s authority. The rationale of preserving substantive entitlements 
is not easily sustainable outside the traditional interlocutory injunction jurisdiction. 
As we have seen, a plaintiff whose defendant is about to make a risky investment 
cannot argue that the defendant is thereby infringing his substantive rights. The 
object of protecting access to court provides the best rationale. Pre-judgment relief 
is then justified on the basis that the procedural rights calling for protection are 
not in dispute in the action and do not have to await judgment to be established. 
It similarly explains why, as is the case at present, plaintiffs need show no more 
than an arguable case; for that is all that is necessary to support the right to haye 
one’s claim adjudicated. A Mareva injunction may thus be seen as implementing 
the plaintiff's undisputed procedural right to have his day in court. 

Lastly, attention needs to be given to the effectiveness of the defendant’s protection 
under the cross-undertaking. A cross-undertaking in damages is not simply compen- 
satory, it is also a factor in a fair procedural balance. We need to clarify for what 
exactly a plaintiff should compensate a defendant. The cross-undertaking given in 
support of an ordinary interlocutory injunction may be relied upon in two situations: 
where the injunction was improperly obtained (eg, as a result of non-disclosure of 
material facts at the ex parte stage) or when the defendant is exonerated by final 
judgment, thus invalidating the plaintiff's claim that his rights were under threat. 
If it is accepted that the object of the Mareva jurisdiction is to preserve the plaintiff’s 
procedural right, it becomes questionable whether the defendant should be entitled 
to compensation simply because he wins on the merits. A defendant, who was 
prevented from defeating the plaintiff’s right to adjudication, it may be argued, can 
hardly complain of the damage done to him by an asset freezing order, even if he 
wins on the merits.5 Lastly, if entitlement to compensation is restricted to impro- 
priety at the ex parte stage, no reason is left for postponing the inquiry of damages 
under the cross-undertaking to final judgment. 


A Model for Maintaining a Fair Balance in Non-Evasion Situations 


The extension of the Mareva jurisdiction to non-evasion situations has been the result 
of pressure to reduce the advantage that defendants possess as a result of their ability 
to influence plaintiffs’ chances of recovery upon judgment. The fact that the Mareva 
jurisdiction has proved unsuitable for this purpose does not, however, remove the 
need to find a solution to the problem. What we need is a procedure capable of 
producing a fair procedural balance. We should therefore be looking for ways to 


58 Nor is his entitlement to costs for the Mareva process clear in such a situation. 
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neutralise the procedural advantage that defendants possess in a way that does not 
unduly disadvantage them. There may be many ways of achieving this objective. 
Here it is enough to show that at least one is feasible and the following model is 
offered as an example. 

Under this model, a plaintiff will be able to apply, inter partes only, for security 
in the form of an asset freezing order.*? Orders will be limited to a proportion of 
the claim which, amongst other things, reflects the plaintiff’s chances of success. 
As a condition to obtaining the order, the plaintiff will have to give security to support 
his cross-undertaking in damages.© This security will be subject to a presumption 
of a minimum loss to the defendant, in the event that the plaintiff’ s claim is rejected 
in final judgment. A plaintiff whose claim has been rejected will forfeit his security 
at that minimal level, unless he can prove that the defendant suffered no loss.® 
Orders of security must leave the defendant with sufficient resources for his reasonable 
living expenses, existing liabilities and legal expenses.‘ However, once an asset 
freezing order has been made, the assets in question will cease to be available to 
the defendant, barring unforeseen eventualities. 

This model removes the procedural advantage that defendants have at present 
without the iniquities of the Mareva jurisdiction. On the one hand, asset freezing 
orders would reduce the defendant’s interest in delay and his control over the 
plaintiffs risk of non-recovery. On the other hand, the plaintiff would run a real 
risk ‘of losing the security that he has given to the defendant, should he lose on the 
merits. 

If this or some other similar model is adopted, consideration will have to be given 
to the effect of settlement on security for judgment. This is because some of the 
measure calculated to protect the defendant, such as compensation in the event that 
he wins on the merits, envisage a final judgment. It is possible to argue that the 
defendant’s call on the plaintiff’s security should be left to be agreed within the 
framework of the settlement, along the parties’ claims on the merits. However, to 
facilitate settlement of the defendant’s entitlement to damages on the cross- 
undertaking, the law would have to be clear. There would therefore be a need for 
an early clarification of the principles governing such compensation. 


Information About the Defendant’s Resources Before 
Commencement of Proceedings 


There is one aspect of the risk of non-recovery which we have not yet considered. 
This is the possibility that from the start a defendant has insufficient assets to meet 
the plaintiff's claim. To make a rational decision whether to sue, a plaintiff needs 


59 If ex parte proceedings are thought desirable, defendants’ rights would have to receive much better 
protection than is available in Mareva proceedings at present. Such protection may include an immediate 
inter partes hearing and the imposition of serious costs on plaintiffs who fail to justify the asset freezing 
order at the infer partes stage. 

60 An argument can be made for providing that, as a general rule, the plaintiff should pay the costs 
of the hearing. For a plaintiff who seeks security does not complain of an infringement of his rights, 
he simply wishes to improve his position in the litigation. 

61 The difficulty of identifying a causal link between an asset freezing order and some consequent losses 
may even justify an irrebuttable presumption of loss, perhaps at a minimal level. 

62 If it transpires that the defendant has insufficient assets to satisfy these needs while under an asset 
freezing order at the appropriate level, this will be an indication of insolvency and the plaintiff would 
be referred to his remedies in insolvency. 
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information about the defendant’s resources. Suing impecunious defendants is 
wasteful of the court’s resources, as well as those of claimants.“ However, neither 
the fact that the plaintiff needs information about the defendant’s resource, nor the 
fact that such information may spare resources, provide sufficient reasons for 
overriding the defendant’s privacy. 

To get an argument in favour of disclosure off the ground it has to be shown 
that without compulsory process plaintiffs are, by and large, unable to obtain the 
necessary information; otherwise, there clearly would be no case for compulsory 
process. The availability of information about the defendant’s ability to satisfy 
judgment greatly varies from case to case. Many institutions publish their accounts. 
Even where accounts are not publicly available, there are informal mechanisms for 
obtaining the information. Prior to concluding their transaction, contractual parties 
are free to ask each other for financial information. A person who had an opportunity 
require such information, but who has not done so, may be said to have chosen 
to run the risk of not having the information available later. There is therefore no 
case for compulsory disclosure in litigation arising from consensual relationships. 

This leaves us with tort victims. A plaintiff injured in a road accident cannot be 
blamed for not having information about the tortfeasor. Although in some cases 
information may be forthcoming,“ there may be many cases where the plaintiff 
is left in the dark. It is notable that tort victims already receive preferential access 
to information. Normally, before bringing proceedings a litigant has no right to 
compel disclosure of relevant information. As against an opponent, a party is entitled 
to discovery only after close of pleadings.© As against third parties, a litigant may 
only compel testimony or production of documents at the trial itself. The rules in 
respect of actions for death or personal injuries have been modified. A person 
contemplating an action in such cases may obtain some information even before 
the issue of a writ, both from likely opponents and from third parties.© At 
common law too, allowance is made for tort victims in that third parties may be 
compelled to disclose information, in advance of trial, concerning the identity of 
tortfeasors and the whereabouts of misappropriated property.® 

There is, though, an important difference between disclosure under these special 
provisions and the kind of disclosure we are considering here. The former is 
concerned with information which is relevant to the issues and simply brings forward 
disclosure to an earlier stage than would otherwise be the case. Here we are discussing 
disclosure of the defendant’s judgment-worthiness which is not and cannot be an 
issue in the case. 

There is a more serious objection to compulsory disclosure of the defendant’s 
means. To justify an incursion into the defendant’s privacy it has to be shown 
that, in the absence of such a measure, defendants are unfairly advantaged. This 
is difficult to sustain. Information about the defendant’s means is irrelevant both 
to the merits of the plaintiff s claim and to his right of access to court, whereas 


63 The Report of the Committee on the Enforcement of Judgment Debts (1969] Cmnd 3909, para 444, 
lamented that ‘[o]ne of the most unsatisfactory features of debt cases is the omission of creditors at 
any stage to obtain reliable information about the income, assets and property of the debtor.’ 

64 Defendants have an interest in convincing plaintiffs of their poverty even when it is not the case, 
so that the information provided may not be reliable. 

65 RSC Ord 24, r 1. 

66 Supreme Court Act 1981, ss 33—35; RSC Ord 24, r 7A. 

67 Norwich Pharmacal Co v Commrs for Customs and Excise [1973] 2 All ER 943; Bankers Trust Co 
v Shapira [1980] 3 All ER 353. 

68 Iam grateful to Cyril Glasser for pressing this point. 
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the interlocutory remedies discussed above rest on one or the other of these factors. 
Yet it could be said that if information about judgment worthiness is lacking, then, 
in the absence of procedural tools for obtaining such information, the entitlement 
of tort victims could be undermined. A plaintiff with limited resources, who is 
ignorant of the defendant’s means, may be as deterred from pursuing his claim as 
would one who believes that it is in the defendant’s power to render a judgment 
unenforceable by dissipation of assets. It may therefore be said that since the latter 
defendant receives protection so should the former. 

To sustain this argument, it will have to be shown, by empirical evidence, that 
the absence of such information is a serious handicap, forcing defendants to forego 
proceedings or accept lower settlements. In the absence of such evidence, however, 
the case for early disclosure of the defendant’s means to potential tort claimants 
remains weak.” Further, an obligation on the defendant to disclose his resources 
at an early stage may itself create an imbalance. For it might render defendants 
vulnerable to plaintiffs who would not shrink from exploiting the information for 
the purpose of intimidating defendants who are not wealthy. 

It should, however, be borne in mind that a procedure of obtaining security in 
advance of judgment would, if adopted, considerably improve the position of 
plaintiffs, because they would be able, soon after the commencement of proceedings, 
either to obtain security or discover that their defendant is not worth suing. 


Conclusion 


A party who, while proceedings are pending, can ensure that his opponent will be 
unable to enforce his remedy, has an unfair procedural advantage. His ability to 
rob his opponent of the value of adjudication places him at a considerable and unequal 
advantage in the litigation. 

The interlocutory injunction jurisdiction has provided a broadly fair and well- 
balanced strategy for redressing this inequality. It involves measures for reducing 
the risk of harm to rights pending proceedings, but it is limited to a situation where 
One party complains of an impending infringement of his rights by another. It does 
not apply in actions for debt or damages, where the defendant cannot be said to 
be infringing any of the plaintiff’s rights by dissipating his own, the defendant’s, 
assets. Yet the defendant’s scope for rendering the plaintiff s entitlement worthless 
may be just as great in such situations. The interim payment procedure offers 
protection to plaintiffs with an overwhelming case. The Mareva jurisdiction was 
introduced to deal with intentional evasion. But, while it is appropriate as a measure 
against defendants intent on defeating their plaintiffs’ rights, it is unfair as a strategy 
for a more general levelling of procedural advantages. Outside the confines of evasion 





69 Indeed, one of the aims of the RSC Ord 24, r 7A, concerning early discovery has been to enable 
persons contemplating actions for death or personal injuries ‘to engage in negotiations for settlement, 
or to prepare for and conduct the trial, of personal injury actions, not by proceeding in the dark, 
but in the light of the knowledge of the facts disclosed in the relevant documents.’ Supreme Court 
Practice 1993, vol 1, para 24/7A/1. 

70 Notwithstanding the fact that in one area the law already imposes such obligation; persons involved 
in road accidents are obliged to divulge information about their insurers: Road Traffic Act 1988, ss 170, 
165(a); cf s 171. 
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the Mareva injunction is capable of simply reversing the inequality so that defendants, 
rather than plaintiffs, become subject to procedural bias. 

To remove the procedural bias caused by the defendant’s scope for manipulating 
the plaintiff’s risk of non-recovery, a special procedure is suggested. This would 
provide plaintiffs security in advance of judgment in a way which is fair to both 
parties. 
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The Production of Evidence within the 
European Community 


Wendy Kennett* 


Introduction 


The purpose of this article is to consider how far the present arrangements for 
obtaining evidence abroad within the European Community are satisfactory in the 
context of an increasing amount of European litigation and greater restrictions on 
choice of jurisdiction. The European Community provides an example of dramatic 
political and social change which has already led to modification of some areas of 
civil procedure, and may be a catalyst for more radical changes. It is trite to point 
out that the European Community has had a much wider impact than was anticipated 
in the early days of its existence. Although it was assumed initially that national 
private and procedural laws would be unaffected by membership of the Community, 
increasingly European law has had an impact on these areas of domestic law. The 
Treaty of Rome required Member States of the Community to enter into negotiations 
to secure the simplification of formalities governing the recognition and enforcement 
of judgments! — a requirement that led to the negotiation of the 1968 Brussels 
Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commer- 
cial Matters (the Judgments Convention) — but there is no mention in the Treaty 
of any further harmonisation of civil procedure. As transnational business activity’ 
expands, however, the potential obstacles created by conflicting national rules have 
become more obvious, leading to calls from some quarters for harmonisation of 
broad areas of private and procedural law.? Two areas which have attracted parti- 
cular attention are the law of contract — in order to facilitate European commercial 
transactions — and the law of civil procedure. For a number of years the European 
Commission has been supporting private initiatives to examine the viability of 
harmonisation in these areas and to prepare common principles that could form the 
basis for harmonisation — perhaps through the enactment of regulations or the use 
of Model Laws.? 
Pressure for change is also likely to increase as a result of the ‘Europeanisation’ 

of law teaching that one might expect to flow from the various conferences on the 
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1 Article 220 EEC. The Article also mentions arbitration awards, but it was thought that the 1958 New 
York Convention had achieved a satisfactory degree of simplification in this area. 

2 See in particular the European Parliament’s Resolution on Action to Bring Into Line the Private Law 
of the Member States, OJ 1989 C158/400. 

3 The Commission on European Contract Law was formed in 1980 with the objective of drafting a 
set of general Principles of Contract Law to serve as the basis for a European Code of Contracts 
(the Lando Commission). In 1987 the Commission on European Civil Procedure was established (the 
Storme Commission). For recent discussion of the work of these Commissions, see Lando, ‘Principles 
of European Contract Law: An Alternative or a Precursor of European Legislation’ (1992) 56 RabelsZ. 
261, and Storme, ‘Rechtsvereinheitlichung in Europa: Ein Plädoyer für ein einheitliches europäisches 
ProzeBrecht’ (1992) 56 RabelsZ 290. 
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subject of European legal education that have taken place recently.* The confer- 
ences reflect both the greater importance of understanding other European legal 
systems following the completion of the single market, and the increasing oppor- 
tunities for lawyers to establish themselves or provide services in the European 
country of their choice.’ Lawyers who have been introduced to the structures and 
methodology of more than one legal system during their legal education may :be 
more prepared to accept change as a rational development: seeing it as a development 
within a nexus of systems, rather than as an imposition from without. 

It should also be borne in mind that other international instruments also regulate 
issues of civil procedure within Europe, in particular the Hague Conventions on 
Service of Documents Abroad and Obtaining Evidence Abroad. Taken together 
with the Judgments Convention and the Lugano Convention,® these have been 
said to form the nucleus of a newly emerging ‘European Uniform Law of Civil 
Procedure.’? However, non-EEC conventions cannot be interpreted by the Euro- 
pean Court, so that many differences of interpretation remain. Furthermore, the 
utility of such conventions is reduced by virtue of the fact that they have to be 
acceptable to states which have no incentive to make the kind of significant 
compromises that occur within the European legislative process. 

The problems of obtaining evidence abroad are of interest for several reasons.* 
First, the fact that there was international support for negotiating a convention on © 
obtaining evidence abroad within the framework of the Hague Conference demon- 
strates the significance of the subject.° If there is to be harmonisation extending 
beyond the Judgments Convention, the rules on obtaining evidence are an obvious 
target. Second, and following on from this, it is necessary to determine whether 
the existence of the Hague Convention, in spite of its limitations, obviates the need 
for legislation or other steps toward harmonisation within the European Community 
itself. Third, the problem is a particularly thorny one because of the contrasting 
approaches to proof-taking that exist within Member States of the Community. The 
issues to be considered in the following pages are therefore, on the one hand, what 
mechanisms for obtaining evidence within Europe currently exist and, on the other, 
how far disparities in national laws relating to obtaining evidence indicate that 
harmonisation may be desirable: and what steps might be taken to that end. 


4 eg Conference on ‘Legal Education in the Future’ in September 1991 at the Rijksuniversiteit Limburg 
in Maastricht (for the proceedings, see De Witte and Forder (eds), ‘The Common Law of Europe 
and the Future of Legal Education’ (Kluwer, 1992)); 1992 SPTL Conference on “The European Law 
School’; Conference at the European Court of Justice in Luxembourg in Spring 1990. 

5 Free movement of lawyers within Europe has begun to emerge as a real possibility in the wake of 
Directive 89/48 on Recognition of Diplomas and recent cases such as Viassopoulou (Case C340/89, 
[1991] ECR J-2357]. The Directive sets out the circumstances in which a lawyer trained in one 
jurisdiction may be able to use his qualifications as the basis for applying to practice in a different 
European jurisdiction. Viassopoulou achieves a similar result in circumstances in which the Directive 
does not apply. Although it is necessary to prove an adequate knowledge of the law of the jurisdiction 
in which the applicant wishes to become established, the Directive and the new line of case law mean 
that it is unnecessary to go through the whole process of requalifying in that State. 

6 A convention ‘parallel’ to the Judgments Convention which extends its principles to litigation within 
the ‘European Economic Area’ of EC and EFTA countries. 

7 Volken, ‘The Lugano Convention in the Framework of Legal Unification in Europe’ in Carpenter, 
Haymann, Hunter-Tilney and Volken (eds), “The Lugano and San Sebastian Conventions’ (London: 
Butterworths, 1990) 5. 

8 The present author has previously considered some of the difficulties arising from reliance on the 
1965 Hague Convention on Service of Documents Abroad as the sole ‘harmonising’ instrument in 
European litigation: (1992) 11 CJQ 115. 

9 Although admittedly the particular conflicts caused by the US approach to discovery were an important 
factor here. 
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Disputes relating to the production of evidence from abroad have not yet featured 
prominently in litigation within Europe, in contrast to transatlantic litigation where 
the wide discovery procedures available under the Federal Rules of Civil Procedure 
in the United States have led to clashes between the US and a number of other states, 
notably the United Kingdom, France and Germany. Arguably, there are factors at 
work within Europe that mean that obtaining evidence from abroad is never likely 
to become a prominent issue. European laws of civil procedure do not provide access 
to such a wide range of evidence as is the case in the United States. In many states 
greater emphasis is placed on the efficient settlement of disputes than on ensuring 
that the whole truth comes to light. Furthermore, the cost of obtaining evidence 
abroad may outweigh its usefulness in all but a small minority of cases, so that 
the evidence presented to the court is limited to what is most readily available. The 
absence of any contingency fee system in Europe may be a disincentive to wide- 
ranging and expensive discovery requests. '° 

In addition to these general considerations, it is also worth noting that the trans- 
atlantic cases in which discovery has been a significant issue concern personal injuries, 
intellectual property litigation and antitrust law.'! These are all areas in which 
there is as yet relatively little transnational litigation in Europe. European restruc- 
turing in the wake of the completion of the internal market may lead to more 
transnational product liability claims, but differences in the funding of litigation 
and in substantive tort rules, as well as possible problems in obtaining evidence, 
are all likely to inhibit any substantial changes. As far as antitrust litigation is 
concerned, in the past complaints have often been directed to the Commission rather 
than resulting in domestic actions, but the Commission is now encouraging litigants 
to pursue their antitrust claims in national courts with the consequent need to obtain 
access to evidence through national procedures.'? Intellectual property litigation 
involving acts in several EEC Member States already occurs, but the national 
character of intellectual property rights means that parallel claims in different states 
are normally pursued. Harmonisation of the law relating to intellectual property 
rights is in progress, however, and should make it desirable and feasible for actions 
relating to infringements in several Member States to be heard in one court." 

While the considerations outlined above suggest that the production of evidence 
is not likely to become as significant and controversial an issue in Europe as in 
the United States, there are also indications that increasing European integration 
will lead to more transnational litigation, and the consequent need to obtain evidence 
from abroad in some cases. Just as it was thought necessary to ensure the ‘free 
movement of judgments’ to facilitate integration in Europe, so access to evidence 
to promote the fair settlement of claims must be a desirable objective. 

The concept of obtaining evidence from abroad is itself not an easy one. There 
has occasionally been argument, for example, to the effect that requiring a foreign 
party or a witness to appear in court, or to produce documents within his or her 


10 Some of the differences of approach between the United States, United Kingdom and Germany are 
highlighted in Markesinis, ‘Litigation-mania in England, Germany and the USA; Are We So Very 
Different?’ [1990] CLJ 233. 

11 Born and Westin, ‘International Civil Litigation in United States Courts’ (Kluwer, 1991) 263. 

12 See, for example, the Notice on cooperation between national courts and the Commission in applying 
Articles 85 and 86 of the EEC Treaty OJ 1993 C39/6. 

13 See, for example, the provisions on jurisdiction in the Patent Litigation Protocol (OJ 1989 1 401/34). 
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possession, constitutes obtaining evidence abroad.'* The most widely accepted 
view is that the production of documents in the forum state does constitute obtaining 
evidence from abroad if the documents were initially located abroad. The position 
of parties and witnesses is less clear. 

Although one of the main ways of obtaining evidence is the obligation of discovery 
imposed on the parties to an action, this will not always be sufficient to ensure that 
the plaintiff has access to the information necessary to establish the claim. Consider, 
for example, an action brought in State A where there is evidence situated in State B 
which is likely to be destroyed or to which the defendant refuses to allow the plaintiff 
access. Often it may be possible to obtain alternative adequate evidence elsewhere, 
but this will not always be so. 

Particularly difficult is the situation where the proceedings are brought in State 
A when there is evidence in the possession of a third party in State B. The rules of 
procedure of State A may impose an obligation on the third party to produce this 
evidence, but it is more likely that the authorities in State A will refuse to issue 
a subpoena in relation to a witness abroad, seeing it as an infringement of sovereignty. 
Several theoretical possibilities for obtaining access to this evidence exist. One is 
to bring proceedings in State B to obtain access to the evidence for use in State A 
if this tactic is permissible. A second is to bring proceedings in State A requesting 
the assistance of the court in obtaining the evidence. This may result in an order 
for production of the evidence which would need to be enforced in State B, or a 
request to the competent authorities in State B to obtain the evidence required under 
the 1970 Hague Evidence Convention or one of the many bilateral conventions that 
exist. Of course, if a third party is willing to provide the necessary evidence, witness 
statements may be taken without the intervention of the courts. But even a willing 
witness may sometimes be faced with legislation in State B forbidding him or her 
to produce the relevant evidence. 6 


Adversarial and Inquisitorial Systems 


Very different procedures for obtaining evidence exist in different jurisdictions. 
Thus, in the adversarial system adopted in the United Kingdom and Ireland, it is 
the duty of the parties to obtain the evidence they need to support their contentions. 
All the potentially relevant evidence is collected by the parties before the trial of 
the action and presented in a continuous trial. Where necessary, pre-trial applications 
may be made to assist the parties in obtaining the evidence that they consider 
they need. 

The position is very different in the civil law jurisdictions that form the majority 
of the Contracting States to the Judgments Convention. Although usually responding 
to applications made by the parties, it is the court that decides what evidence is 
necessary and orders its production.” Although procedures differ from one juris- 


14 Where the document or other object can be brought into the forum State. 

15 See eg the arguments raised in the American courts in Société Nationale Industrielle Aerospatiale 
v US District Court (1987) 107 S Ct 2542; see also the discussion in Mackinnon v Donaldson Lufkin 
Corp [1986] 1 All ER 653. Also compare the views expressed by Stiirner, ‘Das ausländische 
Beweissicherungsverfahren,’ IPRax 1984, 299 with those of Geimer, ‘Internationales ZivilprozeBrecht,’ 
Rz 2102 in relation to the voluntary appearance of witnesses. 

16 See ns 28—31 below. 

17 For Germany see Jauernig, “ZivilprozeBrecht,’ § 25 (Jauernig). See also French NCPC Articles 
143—144; Italian CPC Articles 187, 117—118. 
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diction to another, the basic pattern is that the parties’ lawyers are required to come 
to a hearing at a fairly early stage, perhaps a month after service of the document 
instituting the proceedings. At this stage the court can consider the situation and 
determine whether the evidence and arguments are sufficiently clear that the case 
can be given a final hearing.'* If this is not the case, an appointed judge will 
decide, on the application of the parties or of its own motion, what evidence may 
be desirable to enable the case to be brought into a state where it is suitable for 
a final hearing. The court may decide at an early stage what it considers to be 
the crux of the dispute, and concentrate proof-taking on the issues relevant to that. 
The evidence is thus accumulated gradually in a file, or dossier, which is available 
to the court when it comes to make a decision on the case — and which is also 
passed to a higher court if the case is appealed.” 

Where the dispute turns on technical evidence, there are also differences between 
the two systems in their approach to expert evidence. Thus, in the common law 
adversarial system it is again for the parties to select expert witnesses who can explain 
to the court their opinion on the technical matters in dispute. The court is then 
potentially faced with a choice between the evidence of party-appointed experts. 
In civil law jurisdictions, an expert witness is appointed by the court and acts as 
an assistant to the court.”! He or she is authorised to undertake the necessary tests 
or make observations, and may have the right to examine parties and witnesses.” 
A report of the investigation is then sent to the court and added to the case file. 

In consequence of these differences of approach, the role of court orders in 
preparing a case for trial differs considerably as between legal systems. In common 
law jurisdictions, the court assists the parties in preparing their respective cases 
by ensuring they have access to the information they need, as far as this can be 
done consistently with the rights of third parties. Thus access to the documentary 
evidence held by the other party is in principle required without the need of any 
court order,” while access to physical evidence may be ordered as necessary.”4 
Access to evidence in the hands of third parties is restricted in varying degrees 
depending on the particular balance between opposing interests that is felt to be 
justified.” In civil law jurisdictions, it is the court which decides what evidence 
is required both from parties and witnesses. The only documents the parties are 
obliged to exchange without a court order are those referred to in their written 
arguments.” It is thus offensive to the policies of these states if lawyers retained 
by parties to an action in a common law jurisdiction interview witnesses or obtain 
access to documents within their territory: such actions usurp the function of the 
court.” Indeed, some countries have enacted ‘blocking statutes’ which prevent 





18 French NCPC Articles 758—762 (procedure for Tribunal de Grande Instance); German ZPO, §§ 272, 
273, 275; cf Italian CPC Article 168. 

19 French NCPC Article 763 et seq; German ZPO, § 272 II and § 348 et seq; Italian CPC Article 180 et seq. 

20 Jauernig, § 73; French NCPC Article 968; Italian CPC Article 347. 

21 Jauernig, § 54; French NCPC Article 232 et seg and décret 31 décembre 1974, Article 20; Italian 
CPC Article 68. 

22 French NCPC Article 232 et seq; Italian CPC Article 258 et seq; German ZPO, §§ 372, 402 et seq; 
and Stein and Jonas, ZPO II vor § 402 Rz 17 et seq. 

23 For England see RSC Ord 24. 

24 For England see RSC Ord 29, r 2. 

25 cf the much wider pre-trial compulsion of witnesses in the US than in England. English courts have 
only recently been given the power to order exchanges of witness statements before trial (RSC Ord 38, 
r 2A). Expert witnesses may also be required to disclose their reports before trial (RSC Ord 38, r 37). 

26 German ZPO, §§ 130, 131; French NCPC Articles 56 and 132 et seq; Italian CPC Articles 163 and 165. 

27 It is anyway considered improper for lawyers to interview witnesses. 
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these tactics. Some of these statutes prohibit disclosure pursuant to a foreign 
discovery order unless the order is passed through the appropriate channels.” 
Others confer a discretion on the enacting government so that-compliance with a 
particular discovery order may be prohibited.” A third kind of statute confers a 
discretion on the enacting government to prohibit disclosure of particular types of 
information or information about particular industries.*! 


The Judgments Convention 


In relation to litigation in Europe, the Judgments Convention contains certain 
provisions which might be relied on in the context of obtaining evidence. Two 
possibilities suggest themselves: the evidence may be obtained by means of protective 
measures in the State in which the evidence is situated, or an order for production 
of evidence may be made in the State of origin but require enforcement in the State 
in which the evidence is situated. These alternatives will be considered below. 


(i) Evidence Obtained by Protective Measures 


The rules on lis pendens under the Judgments Convention make it difficult, if not 
impossible, to commence proceedings in two different jurisdictions with a view to 
using evidence obtained in the proceedings in one jurisdiction in proceedings in 
the other. However, some assistance may be gained from Article 24 of the Conven- 
tion, which states: ‘Application may be made to the courts of a Contracting State 
for such provisional, including protective, measures as may be available under the 
law of that State, even if, under this Convention, the courts of another Contracting 
State have jurisdiction as to the substance of the matter.’ 

A number of issues need to be confronted to determine the utility of this provision 
in the present context. First, do provisional and protective measures include measures 
to secure evidence? Second; what measures are available? Third, if such measures 
are undertaken in secondary proceedings, how far can the evidence secured be used 
in the proceedings on the merits? Fourth, if evidence secured via protective measures 
is capable of being used in the proceedings on the merits, how should jurisdiction 





28 ‘Blocking statute’ is the term that has been coined to describe statutes that prohibit compliance with 
discovery orders (and in particular US discovery orders) that relate to evidence located within the 
territory of the State that enacted the blocking statute. 

29 eg the French blocking statute (Law of 16 July 1980), Article 1 of which states: “Without prejudice 
to international treaties or agreements, a natural person of French nationality or customarily residing 
on French territory, or director, representative, agent or official of a legal person with headquarters 
or an establishment on French territory, shall not communicate in writing, orally, or in any other 
form, regardless of place, to the public authorities of another country, documents or information of 
an economic, commercial, industrial, financial or technical nature where such communication is liable 
to threaten France’s sovereignty, security or basic economic interests or public policy, as defined 
by the administering authority when necessary.’ 

30 eg in the United Kingdom, the 1980 Protection of Trading Interests Act, s 2(1). 

31 eg the Canadian response to the uranium cartel litigation in the 1970s was the enactment of laws 
prohibiting disclosure of information relating to uranium production (Canada: Uranium Information 
Security Regulations, 1976). In other jurisdictions, special laws have been promulgated to prevent 
the production of information relating to the shipping industry: eg Germany, GWB § 11; Italy, Law 
no 488 of 24.7.1980; United Kingdom, Shipping Contracts and Commercial Documents Act 1964. 
These have often been replaced by more general blocking statutes such as the Protection of Trading 
Interests Act 1980 in the United Kingdom and the Foreign Extraterritorial Measures Act 1984 in Canada. 
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to grant such measures be determined in order to avoid usurping the role of the 
court having jurisdiction to hear the merits? 


A Definition of Provisional and Protective Measures 

The official reports on the 1968 Judgments Convention and the 1978 Accession 
Convention (by which Denmark, the United Kingdom and Ireland acceded to the 
Judgments Convention) give no indication of the kinds of measures intended to 
fall within Article 24 as being provisional and protective measures. Most cases under 
Article 24 are concerned with measures to preserve assets to enable a final judgment 
to be satisfied. Some decisions do, however, concern other types of measures. 
Arguably therefore, Article 24 can be used in relation to measures required for the 
protection of evidence which might be destroyed or otherwise become unavailable. 
It has certainly been interpreted in this way in a number of decisions of national 
courts.*4 


National Measures for Securing Evidence 
Systems of civil procedure generally contain some means of ensuring that evidence 
is preserved where there is a risk that it may be destroyed or otherwise become 
unusable.’ However, the usefulness of these procedures to the plaintiff varies 
considerably from one jurisdiction to another. Although most systems provide for 
quite intrusive orders in theory, it may be rare in practice for such orders to be 
granted. 

The German Code of Civil Procedure contains provisions on securing proof in 
§ 485, but the scope of these provisions is limited. § 485 reads as follows: . 


On the application of a party the examination of physical evidence and the questioning of 
witnesses and expert witnesses may be ordered in order to preserve evidence. Such an 
application is only permissible if the other party agrees to it or if there is reason to be concerned 
that the means of proof will be lost or its use made more difficult or if the present condition 
of an object is to be ascertained and the applicant has a legal interest in doing this. 


The situations normally cited as giving rise to the need for evidence to be secured 
are the imminent death of a witness, the fact that a witness is about to go abroad, 
or the likelihood of a change in the evidence to be examined, such as a deterioration 
in condition.** 

Where such provisional measures are ordered, enforcement may sometimes be 





32 The Jenard Report (OJ 1979 C59/1) and the Schlosser Report (OJ 1979 C59/71), respectively. 

33 For a comparative examination of the measures characterised as provisional and protective measures 
in the various Contracting States, see Heiss, ‘Einstweiliger Rechtsschutz im europäischen Zivilrechts- 
verkehr’ (Berlin, 1987). See also Rose, ‘Pre-emptive Remedies in Europe’ (Longman, 1992). 

34 See, for example, Cour d’Appel de Bruxelles, 11.2.77, JT 1977, 529; Rechtbank van koophandel 
te Brugge, 9.6.77, Rechtskundig Weekblad 1979—80, 1307; Cour d’Appel de Bruxelles, 10.4.79, 
JT 1980, 229; Cour d’Appel de Dijon, 29.1.75, Clunet 1976, 147; Cour d’ Appel de Rennes, 28.4.75, 
Dr mar fr 1975, 668; Rechtbank ’s-Hertongenbosch, 10.2.78, Ned Jur 1980, Nr 14. For Germany 
see Stiirner, ‘Das ausländische Beweissicherungsverfahren,’ IPRax 1984, 299; Meilicke, 
‘Beweissicherungsverfahren bei Auslandssachverhalten,’ NJW 1984, 2017. 

35 The measures considered here are general in scope. There are specific measures in many civil law 
jurisdictions which can be utilised in certain types of intellectual property disputes, which allow a 
bailiff or other law officer to enter the defendant’s premises and seize or take samples of infringing 
articles. It would appear that applications for orders of this kind can be based on affidavit and 
circumstantial evidence to a greater degree than in other types of proceedings: see, for example, for 
Germany BGH, VersR 1976, 928—929. 

36 See Stein and Jonas, § 485 IV Rz 7. 
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impossible. The fundamental human rights guaranteed by the German Basic Law 
include the inviolability of the home.” This has been interpreted in such a way that 
business premises are also protected if they are not normally open to the public.* 
Thus, access to the premises of a party or witness may be denied. Similarly, where 
it is necessary to examine an object in the possession of a party or witness, there 
is no general obligation to make the object available. Any obligations that do exist 
are a matter of substantive law. §§ 809—811 of the German Civil Code are 
relevant here. According to § 809: 


If anyone has a claim against the person in possession of an object in relation to that object, 
or wants to ascertain whether he has such a claim, if the inspection of the object is of interest 
to him for this reason he can require that the person in possession of the object presents it 
for inspection or permits inspection.” 


Where a party to the proceedings refuses access to premises or to an object, the 
principle of free evaluation of evidence expressed in § 286 I of the German Code 
of Civil Procedure*! means that this refusal can be interpreted as proof of the facts 
alleged by the other party. The same does not apply in relation to a similar refusal 
by a non-party witness, except in situations where their relationship with one of 
the parties has created a duty to allow access.” Furthermore, there may be reasons 
of professional confidentiality for refusing access to the requested evidence and this 
possibility will also be taken into account.* 

A wider range of measures exists in French law. Article 145 of the New Code 
of Civil Procedure establishes a référé probatoire.“ This enables a party to apply 
for certain types of evidence to be secured before an action is commenced — and 
indeed in situations where it is unclear whether an action will ever be commenced. 
Thus the procedure has been used, particularly in Paris, to enable a developer to 
have an expert appointed to examine his development plans and the proposed site 
and consider whether any difficulties may arise, such as damage to the structure 
of neighbouring buildings. By taking account of any advice given by the expert 


37 See § 13 Grundgesetz. 

38 BVerfGE 76, 83/88. 

39 See Stein and Jonas, V vor § 371. 

40 Similar considerations apply in relation to obtaining documents. The German Civil Procedural Code 
states: ‘§ 421 If the party leading evidence claims that the document is in the possession of the opposing 
party, proof is offered by means of a request that the opposing party permit the discovery of the 
document. § 422 The opposing party is obliged to produce the documents if the party leading evidence 
can require the documents to be handed over or produced under the provisions of the Civil Code. 
§ 423 The opposing party is also obliged to produce the documents in his possession to which he 
has referred in evidence in the proceedings, even if the reference was only in a preliminary written 
document.’ § 810 BGB then provides: ‘If anyone has a legal interest in seeing a document which 
is in the possession of another, he can require that the possessor permit him to see the document if 
it was drawn up in his interest or if it records a legal relationship between himself and another person, 
or if it contains negotiations about a legal transaction which have been conducted between himself 
and another party or between one of them and a shared intermediary.’ 

41 § 286 ZPO states: ‘(1) The court has to decide whether a claim of fact should be regarded as true 
or false on the basis of its own conviction, on consideration of the whole content of any hearings 
and the results of any proof taking. In the judgment the grounds are to be given which were decisive 
in convincing the court. (2) The court is only bound by legal rules relating to proof in the cases indicated 

_ in this Code.’ 

42 See Stein and Jonas, V vor § 371 3{c). 

43 See Stein and Jonas, V vor § 371 3(b). 

44 Article 145 states: ‘If there is a legitimate reason to preserve or establish, prior to the commencement 
of proceedings, the proof of facts on which the resolution of a disputed may depend, the legally admissible 
methods of proof-taking can be ordered on the application of any interested party, either inter partes 
or ex parte.’ 
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and having an official record of the state of the site and adjoining buildings at the 
time the building commenced, it is hoped to avoid later litigation by making the 
cause of any later structural damage more readily identifiable.** Similarly, where 
disputes have arisen between tenants of several different buildings about their 
respective levels of consumption of a common supply of water, an expert has been 
appointed to determine the individual rates of consumption of water and work out 
the technical changes needed to provide each property with its own individual water 
supply.“ Should the expert’s report prove insufficient in itself to resolve the 
tenants’ dispute, it would be important evidence in any later trial. Reliance by the 
courts on expert evidence is such that this is a valuable preventive measure in domestic 
proceedings. Outside the realms of property disputes, Article 145 has also been 
used to obtain the appointment of an expert to investigate the circumstances in which 
credit was extended by several banks to a company which went into liquidation. 
The company’s creditors hoped to acquire information indicating whether the banks 
could be made liable for the debts owed by the company.“ 

In situations where it is essential that the application for protective measures be 
kept secret, Article 145 also permits such measures to be sought via ex parte 
proceedings (requête). For example, a huissier may be appointed to enter a 
potential defendant’s business premises and compile an official statement of certain 
categories of documents or other items to be found there.” If the huissier is not 
permitted access to the premises, then, as under German law, the principle of free 
evaluation of evidence® means that this is normally interpreted in a manner that 
is prejudicial to the defendant unless there is an alternative explanation. Furthermore, 
where access is unlikely to be permitted, additional measures may be granted to 
assist the huissier, such as the appointment of a locksmith to accompany him!*! 

Of course, English law also has various measures to obtain or preserve evidence: 
in particular the measures in RSC Order 29 and Anton Piller Orders. Anton 
Piller Orders are narrower in scope than the measures that can be ordered under 
French law,’ but they are extensively and effectively used.” They have until 
recently had the oppressive feature that enforcement has taken place through the 
plaintiff s solicitor rather than a neutral agent of the court. Use of the safeguards 


45 eg CA Nancy 19.2.70, Dalloz 1970, 255; CA Paris 18.12.73 (unpublished); CA Paris 27.6.74 
(unpublished); CA Paris 12.7.74 (unpublished). For comment, see especially Peisse, ‘Le “référé - 
préventif” en matière de construction immobilière,’ Gaz Pal 1975, Doctrine 436. See also Ngwasiri, 
‘Some Problems of Expertise in French Civil Proceedings’ (1989) 10 CJQ 168, at 176 et seq. It might 
be thought that this procedure would only rarely be relevant in international litigation, but a recent 
English case concerned the enforcement of a French interlocutory order (considered further below, 
at 354—355 appointing an expert to examine an office block in London. 

46 TGI Toulouse 10.6.75, JCP 1976, II 18310. 

47 Cass (Ch mixte) 7.5.82, Dalloz 1982, 541 (note Cabannes). 

48 See French NCPC Articles 145 and 493 et seq. 

49 See eg CA Paris 14.11.85, Dalloz 1986, IR 55. The huissier (a court officer who has many of the 
functions of a bailiff) can be used as a ‘technicien constatant’ and commissioned by the court to make 
observations of events or a particular state of affairs (French NCPC Articles 232 et seq, and especially 
249—255; Ordonnance no 45-2592 of 2 November 1945, Article 1). Where specialist knowledge is 
required to understand the implications of the events observed, it may be necessary to employ an expert. 

50 French NCPC Article 11. 

51 Trib com Senlis 25.4.86, Gaz Pal 1986, 3, Table de Jurisprudence 1986, 77. 

52 Supreme Court Practice 1993, RSC 29; Ough, ‘The Mareva Injunction and Anton Piller Order: Practice 
and Precedents’ (London: Butterworths, 1987). 

53 Whereby inspection etc of property belonging to non-parties is apparently permissible. 

54 The use and abuse of Anton Piller Orders was examined in Dockray and Laddie, ‘Piller Problems’ 
(1990) 106 LOR 601. 
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suggested in Universal Thermosensors Ltd v Hibben*® are a step in the direction 
of oversight by a court appointed official.*%° 


Use of Evidence in the Main Proceedings 

The further question is whether the evidence obtained by these means can be used 
in proceedings in another jurisdiction. Although in civil law jurisdictions it will 
often be the case that evidence is presented in the form of the report of a court- 
appointed expert or other person to the court, it is clear that the parties must also 
have access to any such report in order to prepare their arguments.’ 

The utility of a resulting report is likely to be limited, but the reasons for this 
vary as between common law and civil law jurisdictions. In many civil law juris- 
dictions, the principle of free evaluation of evidence means that, if the foreign 
evidence is found to be admissible, the court hearing the merits is likely to attach 
considerable importance to it. Sufficiently similar procedures are adopted in most 
Contracting States for the use of such reports to be familiar and acceptable. But 
it may not be easy to establish that the report should be admissible. It has been 
suggested that the results of proceedings to secure evidence can be recognised under 
Article 25 of the Judgments Convention,** or possibly under traditional rules 
relating to the recognition of judgments.» However, the limited case law on the 
issue is less promising. In a case decided by the Oberlandsgericht, Koln, a plaintiff 
who had brought proceedings in France to secure proof for use in later litigation, 
opted to pursue the case on the merits in Germany. An order for costs was sought, 
and the plaintiff wished to obtain the costs of the French proceedings from the 
defendant. This would be possible if the proof-taking proceedings were either 
accessory to the proceedings on the merits (in the sense that the results of those 
proceedings could be used by either party in the proceedings on the merits) or if 
they formed part of the preparation for the proceedings on the merits. The Oberlands- 
gericht considered it self-evident that results of the French pre-trial proof-taking 
proceedings could not be taken into account in Germany. The proceedings were 
not Beweissicherungsverfahren within the meaning of ZPO §§ 485ff and so were 
not accessory to the German action. Furthermore, the French proceedings could 
not be seen as preparation for the German action: at the time the French proceedings 
were brought it was unclear whether any legal action at all would be commenced 
against the defendant, let alone the particular action being heard in Germany.® 

As to the position in the English courts, the court appointed experts or other legal 


55 [1992] 3 All ER 257. According to Donald Nicholls VC, a solicitor independent of the plaintiff should 
supervise the execution of the order. He should make a report of the event occurring at the time of 
execution and a copy of that report should be served on the defendants. Within the next few days 
the plaintiff should present the report to the court at an inter partes hearing. 

56 For suggestions for further steps in this direction, see Craig, ‘Anton Pillers after Universal 
Thermosensors’ (1992) 136 Sol J 1078. 

57 And see also § 493 ZPO. 

58 See Meilicke, ‘Beweissicherungsverfahren bei Auslandssachverhalten,” NJW 1984, 2017. 

59 See Stiirner, ‘Das ausländische Beweissicherungsverfahren,’ IPRax 1984, 299, and Stein and Jonas, 
§ 493, Rz 2, who consider that the rules on judgment recognition should be given analogous application 
in the case of proof-taking measures and thus the result of the proceedings should be taken into 
consideration by the court having jurisdiction on the merits if the court in the proof-taking proceedings 
had international jurisdiction (normally based on the presence of witnesses or objects or locations 
to be investigated or observed). However, these authors make no specific reference to the Judgments 
Convention. It should further be noted that orders obtained in ex parte proceedings are not entitled 
to recognition and enforcement under the Judgments Convention: Case 125/79, Denilauler v SNC 
Couchet Fréres [1980] ECR 1553. 

60 OLG Köln, 5.1.83, IPRax 1984, 315. 
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personnel who have provided expert or other reports for the courts in civil law 
countries are unlikely to come to England and be cross-examined on their evidence. 
It would be inconsistent with their position as an officer of the court for them to 
become a witness for one of the parties in another jurisdiction. But their report may 
be of little weight in determining the outcome of the case. The report would 
presumably have to be submitted as hearsay evidence under s 2(1) of the Civil 
Evidence Act 1968, and thus would presumably be accorded less weight and 
credibility than the evidence of an expert witness who was available for cross- 
examination. ® 

A further problem is likely to arise where the expert or other court officer has 
been refused access to premises. Different sanctions for or reactions to such a refusal 
exist in different Contracting States. Whatever the view of the court ordering the 
measure in question, refusal to allow access is unlikely to be seen as significant 
in the court hearing the merits of the case,“ and the fact of such a refusal might 
well not be admissible in evidence. 

Alternatively, the foreign proof-taking proceedings may have resulted in the 
acquisition of physical evidence or documentary evidence.“ Although this is likely 
to be more readily utilisable as evidence in the hearing on the merits, there may 
still be obstacles. For example, the court hearing the merits of the case may object 
to the foreign proof-taking and restrain use of the material obtained by that 
means. The foreign court may also restrict the uses to which the material 
obtained using its procedures can be put. For example, information obtained through 
English discovery procedures is normally received subject to an implied undertaking 
that it may not be used for any purpose other than the English action itself.© 
Where a party wishes to use the information in another action, he must first apply 
to be released from this undertaking.” There are certain exceptions to this rule. 
Information obtained pursuant to a Norwich Pharmacal order or an Anton Piller 
Order for the purpose of pursuing third parties is not subject to the undertaking, 
since it is understood from the start that further proceedings are contemplated. 
In addition, RSC Ord 24, r 14A provides that any undertaking not to use a document 
for any purposes other than those of the proceedings in which it is disclosed shall 
cease to apply after the document has been read or referred to in open court, unless 
the court has ordered otherwise. 


Jurisdictional Issues 

There is a small number of cases in which Anton Piller Orders have been sought 
in situations where the evidence was located outside the jurisdiction of the English 
courts. In Cook Industries Inc v Galliher,® an order was made in relation to a 


61 See Civil Evidence Act 1968, s 6(3). See also Cohn, JZ 1960, 540 (note on AG Frankfurt a/M, 
7.3.1960). 

62 Thus, for example, in England the refusal will be a contempt of court, leading to separate contempt 
proceedings. In other jurisdictions a rolling fine (astreinte) may be imposed to encourage compliance. 

63 In reality it is probable that no case on the merits will be brought because of the lack of vital evidence. 

64 As was the aim in South Carolina Insurance Co v Assurantie Maatschappij de Zeven Provincien NV 
[1986] 3 All ER 487. 

65 Presumably general principles restricting the use of material which has been wrongfully obtained could 
be employed for this purpose. 

66 See Home Office v Harman [1983] 1 AC 280. For the position in relation to overseas proceedings, 
see Bayer AG v Winter (No 3) [1986] FSR 357. 

67 Crest Homes plc v Marks [1987] AC 829. 

68 Sony Corporation v Anand [1981] FSR 398; Twentieth Century Fox v Tryare Ltd [1991] FSR 58. 

69 [1979] Ch 439. 
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flat in Paris. However, in that case the defendant was resident in England and 
therefore clearly subject to the personal jurisdiction of the English courts. Moreover, 
the order was requested in an inter partes hearing in which the defendant had been 
fully represented. Where the defendant is not present within the jurisdiction and 
leave for service has been necessary, it has been thought inappropriate to grant an 
Anton Piller Order without giving the defendant an opportunity to contest the 
jurisdiction first.” In Protector Alarms Ltd v Maxim Alarms Ltd,” an Anton Piller 
Order was refused even though the defendant was clearly subject to the jurisdiction 
of the English courts, having a place of business in England. The registered office 
and principal place of business of the defendant were in Scotland, and Goulding J 
exercised his discretion against making the order because it was ‘a highly localised 
and coercive form of mandatory order’ and should more properly be made by the 
Scottish courts. ‘If the Court of Session is able to grant and does grant such relief 
it is better ... that it should be sought there. If however the Court of Session is 
unable. or unaccustomed to grant relief of this kind, it seems to me even more 
inappropriate for the English courts to authorise a search expedition on Scottish soil.’ 

It is suggested that this view seems preferable to that adopted in Cook Industries 
Inc v Galliher. An intrusive order of this type might be found highly offensive to 
the jurisdiction in which the order was to be carried out and the defendant might 
be in breach of the criminal law of that jurisdiction in allowing the plaintiff 
access.” 

The English courts have, however, not been alone in struggling to define when 
they can order measures relating to evidence where those orders must be carried 
out abroad. In Germany it has been held that an expert or other court officer may 
be appointed to undertake investigations in a foreign jurisdiction, the jurisdiction 
of the German court to make such an order being based on the residence of the 
expert within Germany.” However, the scope of this decision is probably more 
limited than at first appears. It is doubtful whether an expert would be authorised 
to undertake investigations without resort to the procedures for international judicial 
assistance.” There has also been at least one French decision ordering an expert 
to undertake investigations at locations outside France, but this was sought to be 
enforced via the Judgments Convention procedures under Article 25 et seq.” 

To summarise, it would seem that courts in several Contracting States have proved 
reluctant to make orders relating to the production of evidence which require direct 
enforcement outside their territorial jurisdiction. 


(ii) Orders Made in the State of Origin 


The alternative would be to make an order which was intended for enforcement 
by the foreign court.” A typical example of this type of order would be an order 





70 Alertext Inc v Advanced Data Communications Ltd [1985] WLR 457. 

71 [1978] FSR 442. 

72. See ns 28—31 above for a discussion of foreign ‘blocking statutes’ that would be relevant in this context. 

73 See OLG Schleswig, MDR 1974, 761. For comment see Meilicke, ‘Beweissicherungsverfahren bei 
Auslandssachverhalten,’ NJW 1984, 2017, and Stein and Jonas, II vor § 402, Rz 21. 

74 Stein and Jonas, II vor § 402, Rz 21; and see below, at p 25 et seq. 

75 See n 83 below and accompanying text. See also Cour d’Appel de Paris, 17.11.1987, Clunet 1989, 

- 96 where jurisdiction to order a provisional measure involving an expert opinion was rejected on the 

basis that France was an inappropriate forum. 

76 Orders which require the assistance of a foreign court before they can be fully effective have already 
been introduced in relation to Mareva injunctions: see Derby v Weldon (Nos 3 & 4) [1990] Ch 65. 
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requiring an expert to undertake an investigation of the technical aspects of a case, 
where the evidence to be investigated is located outside the jurisdiction of the court 
making the order. . 

While such orders have undoubtedly been made, it is controversial whether they 
will be enforceable under the Judgments Convention. The wording of the Convention 
is ambiguous. Article 25 states that ‘a “judgment” means any judgment given by 
a court or tribunal of a Contracting State, whatever the judgment may be called, 
including a decree, order, decision or writ of execution ... .’ The scope of the 
term ‘judgment’ was considered in the Schlosser Report which, along with the other 
official reports, although not conclusive, is usually the starting point when considering 
the interpretation of the Convention in that it states the views of the authors of the 
Convention. The Schlosser Report suggested that the Judgments Convention may 
not be an appropriate vehicle for orders concerning evidence and that other methods 
of obtaining evidence, such as the Hague Evidence Convention, are more suit- 
able.” The Jenard Report does not discuss the issue directly, but does indicate that 
the Judgments Convention was intended to be limited to matters relating to property 
rights.”* Past cases have demonstrated that the European Court, relying on argu- 
ments drawn from the scheme and objectives of the Convention, sometimes reaches 
a different conclusion as to the effect of a provision from that which it was apparently 
intended to have.” However, the complexity of this area and the difference 
between national systems is such that an interpretation of ‘judgment’ to include orders 
relating to evidence is unlikely.” Certainly this is the prevailing view among the 
commentators. ®! 

There are no decisions of the European Court that deal directly with this problem. 
Interlocutory proceedings relating to the delivery up of evidence gave rise to the 
preliminary reference made in W v H,® but the subject-matter of the dispute — 
matrimonial property — was found to fall outside the scope of the Convention* 
so that it was unnecessary to determine how far proceedings of that type fell within 
the scheme of the Convention. There are also very few national court decisions 
that consider how far orders relating to proof-taking may be enforced under the 
Judgments Convention, presumably because it is widely accepted that other 
procedures are more appropriate. A rare example is to be found in the decision 
of the OLG Hamm refusing to enforce the decision of a French court by which 
an expert was appointed to undertake investigations in relation to the construction 
of a water oxidisation plant.“ More recently, Simon Goldblatt QC sitting as a 
deputy judge in the English High Court considered whether a French interlocutory 
order appointing a French expert to investigate the construction of an office block, 


77 OJ 1979 C59/126—127. 

78 OJ 1979 C59/10. 

79 A notorious example is Case 133/81, Ivenel v Schwab [1982] ECR 1891. 

80 And see also cases on service where a narrow view has been taken of the impact of the Judgments 
Convention on the procedures introduced by the 1965 Hague Service Convention and bilateral 
conventions on service: eg Isabelle Lancray v Peters & Sickert [1991] ILPr 99. 

81 Kropholler, ‘Europaisches ZivilprozeBrecht’ (Heidelberg, 2nd ed, 1987) 243—244; O’Malley and 
Layton, ‘European Civil Practice’ ‘Sweet and Maxwell, 1989) 676; Geimer and Schütze, ‘Internationale 
Urteilsanerkennung’ (Miinich, 19...) I, 987; Martiny, ‘Handbuch des internationalen Zivilverfahrens- 
rechts’ (Tübingen, 1984) Band DI/2, 32. 

82 Case 25/81, [1982] ECR 1189. References to the European Court are governed by a 1971 Protocol 
on Interpretation accompanying the 1968 Convention on Jurisdiction and the Enforcement of Judgments: 
OJ 1978 L304/97. 

83 See Article I(1). 

84 OLG Hamm, 14.6.1988, [1989] 12 ECC 442; see n 75 above and accompanying text. 
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by inspecting the building and interviewing witnesses, was capable of recognition 
and enforcement under the Judgments Convention.® The proceedings had been 
brought by a subcontractor whose work had not been accepted by the main contractor. 
The expert’s investigations were intended to determine whether the building was 
properly constructed and, if not, to determine who was responsible for the defects. 
Relying on the Jenard and Schlosser Reports, the framework provided by the Hague 
Evidence Convention and various procedural considerations concerning the practical 
enforceability of such an order, he concluded that interlocutory decisions that do 
no more than regulate procedural matters and do not govern the legal relationships 
of the parties or affect their proprietary rights are outside the scope of the Judgments 
Convention. This enabled him to accord recognition to the parts of the order which 
might be considered to govern the legal relationship of the parties or affect their 
proprietary rights, such as the provisions concerning visits by the expert to the office 
block in question, and provisions authorising the plaintiffs to carry out any emergency 
work on the building. These were matters which the English courts were in the 
best position to supervise. On the other hand, it was for the French court, if it wished, 
to use the methods at its disposal to ensure that witness statements could be obtained. 
An English court could not enforce the order in relation to third parties who had 
not been represented when the original order was made and in relation to whom 
the order purely established the procedures for the expert to follow. However, Simon 
Goldblatt QC continued: 


In so far as I have reached the conclusion that the French order is not registrable I must 
not be taken to have assented to the proposition . . . that there would therefore be some illegality 
or impropriety in the French experts carrying out the full mission laid down by the French 
court. I believe that the legal position is simply this, that to the extent that the order is not 
registrable the parties can, for the time being, look only to the French court for control or 
guidance as to its implementation. To the same extent, the English court is unable to adopt 
the order as an order of its own, and no party would be able to invoke the aid of the English 
court in support of the order, unless by some independent proceedings which have their 
independent justification in the eyes of the court.* 


Conventions Relating to the Production of Evidence 


Although the majority of writers and courts reject the idea that the Judgments 
Convention can be used to enforce orders concerning evidence,*®’ other conventions 
or methods of securing evidence do not guarantee that necessary evidence will be 
made available. 

The main multilateral convention in this area is the 1970 Hague Evidence 
Convention. The purpose of the Convention was to confront the difficulties inherent 
in the differences between civil law and common law systems. Its guiding principle 
was to devise a structure for obtaining evidence such that proof-taking would be 
tolerable in the State addressed and utilisable in the State of origin. The Conven- 
tion establishes two different methods of obtaining evidence abroad: letters of 





85 CFEM Facades SA v Bovis Construction Ltd [1992] ILPr 561. 

86 At p 578. 

87 See ns 80—81 and 84—86 above. 

88 Explanatory Report by Ph.W. Amram, ‘Actes et Documents de la Onziéme session’ (1968) tome IV, 
Part IA (Hague Conference on Private International Law). 
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request® and the taking of evidence by commissioners.” The letter of request 
procedure is adapted to the methods of proof-taking familiar in civil law countries: 
the court in the State addressed is requested to make the necessary orders. The 
commissioner procedure is more akin to methods familiar in common law countries. 
A commissioner is appointed by the court in the State of origin to take a deposition 
in the same way that might occur in domestic proceedings if a witness was unable 
to appear in court.” The letter of request procedure does, however, have the 
advantage that measures of compulsion can be applied by the court. By virtue of 
Article 18, a commissioner can only request a court of the State addressed for 
assistance to obtain evidence by compulsion if that State has declared that it will 
permit such a request. In practice, few States have made such a declaration. 

One of the advantages of the system set up by the Convention is that it enables 
States to request that particular procedures for proof-taking be adopted in order 
to ensure that the resulting evidence is utilisable in the State of origin.” Thus, the 
rules of privilege in the State of origin must be observed; provision can be made 
for verbatim transcripts of evidence, or for witnesses to be sworn in and video taping 
of the examination of witnesses may be requested. The only proviso is that the 
particular procedure must not be incompatible with the internal law of the State 
addressed, or impossible of performance. 

The Convention is nevertheless used infrequently. There are probably two main 
reasons for this. The first is the long delay that is entailed by a request for international 
judicial assistance”; the second is misunderstandings about the function and timing 
of pre-trial discovery of documents. Since civil law jurisdictions do not have the 
same distinction between trial and pre-trial as common law jurisdictions, at the time 
of the negotiations for the 1970 Convention pre-trial discovery of documents was 
thought to refer to the obtaining of documents prior to the commencement of 
proceedings. This misunderstanding led to many States making wide reservations 
under Article 23 of the 1970 Convention which allows States to declare that they 
will not execute letters of request issued for the purpose of obtaining pre-trial 
discovery of documents. However, as a better understanding of the common law 
procedures has been acquired,” these reservations have been limited and many 
States now only prevent ‘fishing expeditions.’ The UK reservation, intended to restrict 
wide US discovery procedures, has provided a model for many other States. It limits 
the letters of request which it will refuse to execute to those which require 


a person: (a) to state what documents relevant to the proceedings to which the Letter of Request 
relates are, or have been, in his possession, custody or power; or (b) to produce any documents 
other than particular documents” specified in the Letter of Request as being documents 
appearing to the requested Court to be, or to be likely to be, in his possession, custody or 
power. 


Where problems over a reservation under Article 23 continue to exist, they may 
be resolved by resort to bilateral conventions which do not contain a reservation 
of this kind. Numerous bilateral conventions relating to the obtaining of evidence 


89 Articles 1—14. 

90 Articles 15—22. 

91 cf RSC Order 39, r 1. 

92 See Articles 9 and 21. 

93 See Stiirner, ‘Das ausländische Beweissicherungsverfahren,’ IPRax 1984, 299. 

94 In particular through Special Commission meetings under the aegis of the Hague Conference. 

95 For an interpretation of ‘particular documents,’ see especially Jn re Asbestos Insurance Coverage [1985] 
1 All ER 716. i 
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exist, and these may also provide more advantageous procedures in other ways. 
For example, they may provide for direct communication of a letter of request to 
the court for the place of execution. They sometimes permit witnesses to be examined 
by a consul without the intervention of the authorities of the State in which that 
examination takes place. Furthermore, it may be possible to obtain the assistance 
of a court to compel witnesses under a bilateral convention even though the State 
has not made a declaration permitting this under the Hague Evidence Conven- 
tion.®% However, delay remains a problem whenever it is necessary to resort to 
international judicial assistance. Moreover, there is a risk that the evidence will 
not be produced in a form appropriate for use in the State of origin because of a 
lack of understanding in the requested State of the needs of the State of origin.” 


The Way Forward? 


The contrast between different systems of civil procedure is such that evidence 
obtained via one system is not necessarily readily utilisable in another system. Account 
is taken of this problem in the Conventions relating to the obtaining of evidence 
abroad. However, these Conventions are not adapted to modern litigation techniques 
which rely heavily on provisional and protective measures; nor are they negotiated 
within the framework of the European Community, with the result that Contracting 
States have been less willing to make the compromises necessary to achieve an 
effective result. Although the Judgments Convention may be of some assistance 
in obtaining evidence, its use is limited given the narrow scope of Article 24. 

Some measure of harmonisation, or perhaps of mutual acceptance,” in this area 
may ultimately be desirable, but as a first step it is important for there to be a more 
widespread understanding of how the different systems work. Particular problems 
for progress towards harmonisation or mutual acceptance are posed by differences 
in the extent of the involvement of the court in decisions about the evidence that 
it is necessary to obtain; differences in attitude towards access to physical or 
documentary evidence held by third parties; and more generally by differences in 
the balance drawn by different systems between the search for truth and the interests 
of individuals. 

It is not realistic to believe that Member States will accept proposals for harmonisa- 
tion of civil procedure on a broad scale in the foreseeable future, but more limited 
measures may prove acceptable. One possible way forward — though extending 
far beyond the problems of obtaining evidence — might be the introduction of 
‘Community courts.’ Thus, in diversity of citizenship cases it would be possible 
for one of the parties to opt for the action to be heard in a Community court, and 
there would be a single set of procedural rules for all Community courts.” This 
would not obviate the need to design rules that will be found acceptable in all Member 





96 See O’Malley and Layton, ‘European Civil Practice’ (Sweet & Maxwell, 1989) 190—191, 196—198, 
202-215. 

97 See, for example, Peters v Hagemans [1993] ILPr 38. 

98 The approach adopted in relation to free movement of goods, persons and services under EC law 
such that standards accepted in one Member State must be tolerated in another unless there are good 
reasons in the public interest why they should be rejected. 

99 This suggestion was also made in passing during a Symposium on ‘Alternativen zur legislatorischen 
Rechtsvereinheitlichung’ in Hamburg in 1991: see (1992) 56 RabelsZ 314. The establishment of 
Community Patent Courts is envisaged by the Patent Litigation Protocol (OJ 1989 L401/34), but each 
court would apply the national procedures of the State in which it is situated. 
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States, but the proposal could meet the needs of litigants while at the same time 
allowing Member States to retain their existing procedures for the majority of cases. 
The advantage of this approach would be greater certainty for litigants and the greater 
confidence that would come from the knowledge that disputes could be settled within 
a familiar system.'® Transfers of cases between Community courts, and proof- 
taking in the Community court local to the evidence, might be possible if considera- 
tions of convenience indicated that this was appropriate. On the other hand, there 
are obvious disadvantages. It is by no means certain that procedures could be 
developed that would both be acceptable to the Member States and of sufficient 
utility to litigants that they would in fact opt to litigate in the Community courts. 
Selection and training of judges for the courts would also be problematic because 
of the need for them to possess linguistic and comparative law skills. Furthermore, 
for the courts to be useful a wide range of procedures would need to be available: 
potentially ranging from those designed for major commercial disputes to those 
appropriate to family cases.” 

The current trend in European developments is away from uniformity and 
centralisation. Nevertheless, integration in Europe is only beginning to produce an 
increased volume of ‘transnational’ litigation. If potential litigants are to have access 
to a judicial system that is affordable and capable of delivering the result they desire, 
a wider debate about the problems and possibilities is necessary. A system of 
‘Community courts’ would be a radical step, but with a limited impact on domestic 
laws. 

An alternative is harmonisastion of the laws relating to obtaining evidence abroad. 
Existing conventions, such as the Judgments Convention and the Hague Conventions, 
attest to the willingness of Member States to take action in this area. Within the 
framework of the Judgments Convention, Member States have accepted considerable 
limitations on their sovereignty, but a number of difficult issues need to be addressed 
to create improved procedures for obtaining evidence. 

With regard to the examination of witnesses, it would be helpful to ensure closer 
links between the courts in the various EEC Member States. Direct communication 
between courts with the minimum of formalities should be promoted, so that the 
parties, and if necessary the judge hearing the case in the requesting State, can be 
present to hear witnesses. The reasons for resistance to common law style cross- 
examination need to be canvassed more thoroughly so that restrictions can be kept 
to a minimum: at the moment cross-examination only takes place if witnesses are 
heard before a consul or commissioner, and then there are limitations on the witnesses 
who can be called (eg not nationals of the State addressed) and on the use of 
compulsion. It should be possible to achieve greater flexibility than this within the 
Member States of the Community. Technology has also developed since the time 
that the Hague Evidence Convention was negotiated. In Garcin v Amerindo Invest- 
ment Advisors Ltd,‘ the cross-examination of witnesses via a television linkage 
was accepted by Mr Justice Morritt as permissible under RSC Ord 38, r 3. The 
possibility of more extensive use of such techniques within the European Community 
needs to be considered and the necessary facilities provided. 


100 This consideration might also be helpful in promoting trade between Europe and countries outside 
Europe if non-EEC litigants also had access to the Community courts. 

101 See on the question of conflict of laws rules and rules of jurisdiction in family law matters; Kohler, 
‘L'article 220 du traité CEE et les conflits de jurisdictions en matière de relations familiales: premières 
reflexions’ [1992] Rivista di Diritto Internazionale Privato e Processuale 221. 

102 [1992] ILPr 496. 
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Where an expert is appointed, it would be desirable if the resulting report could 
be utilised in courts other than the court that commissioned it. It might be necessary 
to set up a register of ‘European experts’ who would have to meet certain criteria 
in terms of their qualifications and experience. Collaboration between courts at the 
time an expert was appointed might also be possible to ensure that the expert had 
the fullest access to the information necessary and that enforcement of the order 
was policed by the most appropriate court.'™ Similarly, if a court officer is sent 
to observe the actions of one of the parties, or take note of the contents of the premises 
of one of the parties,'“* collaboration between courts would be desirable to ensure 
that the resulting report is admissible as evidence in States other than the one in 
which the observations were made. This is likely to be particularly important where 
the court officer is appointed on the basis of an urgent ex parte application. If the 
applicant knows where the main action is to proceed, authorisation could be obtained 
from the appropriate court in that State as well as in the State where the evidence 
is situated. Cross-examination of the court officer or expert might also be possible 
if such a system of “dual appointment’ was instituted. 

Access to documentary evidence has been the source of many misconceptions 
and problems of international judicial assistance. The reluctance of civil law courts 
to accede to requests for pre-trial discovery of documents needs to be addressed 
as part of a wider debate about the proper extent of the parties discovery obligations. 
Two different approaches are conceivable: either an approximation of laws relating 
to the production of documents, or greater acceptance of the fact that the documents 
are needed under the law of the State in which the proceedings are being heard 
and that those proceedings are not contrary to public policy and therefore cannot 
be considered offensive. The former approach would be anathema to common lawyers 
and could only find acceptance in the context of a much broader harmonisation of 
laws of civil procedure. On the other hand, some compromises might be possible. 
For example, the courts in the common law Member States could exert a closer 
control over discovery procedures in relation to defendants from other Member States, 
and harmonisation of the laws relating to privileged documents might assist in allaying 
fears about co-operation. 

These suggestions may seem rather fanciful given the jealous guard maintained 
by civil courts over their procedures, but they are in line with developments occurring 
in the fields of customs, taxation and many other branches of the administration 
where co-operation between authorities in different Member States is an obligation 
imposed by Community law. This duty of co-operation stems from ‘a more general 
principle of mutual trust between authorities of the Member States’'® and it must 
be deduced from several of the decisions of the European Court that national courts, 
as ‘authorities of Member States,’' are bound by similar obligations. In so far as 
the proper opportunity to enforce legal rights is seen as a necessary element in 
ensuring integration in Europe, a view to which the Judgments Convention attests, 
further co-operation between courts must be seen as a logical progression. 


103 If the flexible approach adopted in CFEM Facades SA v Bovis Construction Ltd [1992] ILPr 561 was 
endorsed by the European Court, this might provide much of the desired flexibility, but specific 
consideration of this issue in the context of obtaining evidence would be preferable. 

104 As may be done by the ‘technicien constatant’ under French law or the impartial solicitor employed 
to oversee the execution of an Anton Piller Order in England. 

105 Case 25/88, Wurmser [1989] ECR 1112. 

106 See, for example, Case 14/83, Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 
1891; Case C106/89, Marleasing SA v La Comercial Internacional de Alimentacion SA [1990] ECR 
I-4135. 
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One of the advantages of having EEC legislation'” concerned with procedural 
issues such as obtaining evidence abroad would be the greater certainty thereby 
obtained, making it easier to devise a litigation strategy and to enable European 
lawyers to offer a better service by ensuring that they are familiar with rules that 
apply in all Member States. The existence of a system of ‘Community courts’ would 
eventually ensure that transnational disputes could be resolved without the added 
complexity of having to litigate within two or more different legal cultures, which 
would be of particular benefit to individuals and small businesses. However, more 
limited harmonisation of particular issues, such as obtaining evidence abroad, has 
a greater chance of being accepted in the near future. 


107 A consideration of whether the Community has competence to legislation in the field of civil procedure 
and a discussion of the most appropriate legal instrument for harmonisation in this area (though with 
particular reference to family law) are to be found in Kohler, n 101 above. 
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Lawyer Negotiations: Theories and Realities — 
What We Learn From Mediation 


Carrie Menkel-Meadow* 


Introduction 


Interest in the science and art of negotiation has grown exponentially in the last 
ten years.! A wide variety of disciplines, including law, political science, psy- 
chology, economics, sociology and game theory have been used to try to develop 
theoretical and empirical understandings of the negotiation process in a multitude 
of settings. Efforts to understand and teach what lawyers actually do have facilitated 
the study and teaching of negotiation. The movement in the United States, the 
United Kingdom? and elsewhere to foster ‘alternatives to litigation’* as a way of 
resolving disputes has also increased the focus on the primary dispute resolution 
process of bilateral negotiation, particularly when conducted by party representatives 
(there still appears to be less focus on direct party transactional negotiations). Despite 
the vast outpouring of literature, theories about negotiation remain dichotomised 
or at best trichotomised into models of distributive (competitive) bargaining, 
integrative (problem-solving) bargaining or principled (or cooperative) bargaining. 

These efforts at theory building often conflate analytic properties (the type of 
substantive problem, the numbers of parties to the dispute, the voluntariness of the 
negotiation process, the ‘stakes,’ etc*) and behavioural or stylistic advice (coopera- 
tion, information sharing) — what at least one theoretician separates into the ‘science’ 
and the ‘art’ of negotiation.© Some negotiation analysts are concerned with specify- 
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ing the conditions under which particular models or theories work best.’ Others 
are concerned with evaluation of negotiation as a process on dimensions of justice, 
fairness and distributive equity, as compared to other processes in our legal 
system. 

In this paper I will review the basic elements of these alternative theories, efforts 
to understand when they may analytically be applied and recent criticisms of these 
models, particularly through empirical studies of lawyer negotiation practices that 
have implicitly, if not explicitly, challenged the theoretical models. Next I will explore 
what lawyers think they are doing when they negotiate and review what a variety 
of recent studies of actual lawyer negotiating behaviour reveals about the negotiation 
process. 

Drawing from my own work in mediating and studying lawyer negotiation 
processes in California courts, I will report on differences in conception and execution 
of negotiation processes, which may be especially dependent on mandatory versus 
voluntary settings. Finally, I will report on some recent work that has begun to 
look at race, class and gender issues as they affect the dispute resolution and 
transactional negotiation process. Given the private nature of most lawyer negotia- 
tions, questions can be raised about the efficacy of lawyer negotiation and what 
efforts can/should be made to educate and/or regulate lawyer behaviour (from both 
micro-ethical and macro-justice perspectives). 

Using the combinations of rigorous social scientific studies of negotiation and 
mediation behaviour, with teaching about negotiation and mediation, we can seek 
to narrow the gap between prescriptive theoretical models and the description of 
what actually occurs in lawyer negotiations. 

In this paper I report on some preliminary data of both party (litigants without 
lawyers) and lawyer negotiation behaviour, taken from observations in real cases 
being mediated by students in a mediation clinic. As a preliminary study, this report 
should stimulate our thinking on both processual and substantive grounds. With 
the focus on mediation skills, students observe the effects of particular behavioural 
choices made in negotiation, not by themselves, but by others, and thus may be 
less defensive in analysing and locating behavioural problems. Thus, a focus on 
one set of skills or process produces learning about another — doing mediation teaches 
us to be better negotiators at the micro behavioural level, just as judging teaches 
us about litigating. At the same time, at the macro level, aggregating the individual 
experiences of students observing and participating in negotiations allows them as 
learners and us as researchers to reconceptualise the accuracy and explanatory power 
of the models of lawyering we teach. 

At UCLA we have focused on the generation and elaboration of models of 
lawyering in trial advocacy,’ interviewing and counselling,'® fact development"! 


7 See eg Gary Lowenthal, ‘A General Theory of Negotiation Process, Strategy and Behavior’ (1982) 
31 U Kansas L Rev 69; Donald Gifford, Legal Negotiations: Theory and Applications (St Paul, Minn, 
1989); id, ‘A Context Based Theory of Strategy Selection in Legal Negotiation’ (1985) 46 Ohio St LJ 41. 

8 See eg Robert Condlin, ‘Cases on Both Sides: Patterns of Argument in Legal Dispute Negotiation’ 
(1985) 44 Maryland L Rev 65; David Luban, ‘The Quality of Justice’ (1989) 66 U Denver L Rev 381; 
Owen Fiss, ‘Against Settlement’ (1984) 93 Yale LJ 1073. 

9 See Bergman, ‘Trial Advocacy in a Nutshell’; Moore, ‘Inferential Streams’ (1988) 34 UCLA L Rev. 

10 See Binder and Price, Legal Interviewing and Counselling (1977); Binder, Bergman and Price, ‘Lawyers 
as Counsellors: A Client-Centred Approach’ (St Paul, Minn: West Publishing Co, 1991). 
11 Binder and Bergman, Fact Investigation (St Paul, Minn: West Publishing Co, 1987). 
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and negotiation,” with a view to providing prescriptions of how lawyers ought to 
act. In my view, almost all of our models are normative and have not been rigorously 
tested empirically for any accuracy in terms of how they describe the current work 
of lawyers.” We aim to improve lawyering, yet, in doing so, we must take 
account of what lawyers are actually doing. 

Learning from a clinically based study such as this, which confirms what other 
researchers have found, that many negotiators persist in wasteful and counter- 
productive adversarial or unnecessarily compromising behaviour," does not fully 
answer the question about what we should do with our models. Normative questions 
still abound for researchers and teachers — should our models conform to what 
lawyers and teachers can expect to find ‘out there’ or should we continue to hope 
that we can inoculate a new generation of lawyers to behave better, by which I mean 
more effectively, compassionately'> and efficiently, both for themselves and for 
their clients." To put the question directly to myself, how can I persist in teaching 
problem-solving negotiation when there is so much evidence of low intensity, 
simplistic compromise bargaining? Is the law school clinic a real laboratory in that 
theories are corrected by data that do not fit the model, or can the laboratory be 
used to serve normative ends — to test and refine applications of a preferred theory? 
Both as researchers and as practitioners we can learn to analyse the transferability 
of skills from structured observational as well as experiential data. Since all clinical 
learning proceeds from both a conceptual and behavioural base, it may be useful 
to test different conceptual models in analysing lawyering behaviour. In short, by 
acting as mediators, we observe negotiation behaviour on the part of both lawyers 
and parties, and can feed back into systematic study and practice of negotiation 
what we learn as mediators, facilitating the negotiation of others. 


Models of Negotiation Behaviour — Perpetuation of Polarised 
Models or the Move to Compromise 


Bargaining theory, or negotiation models in lawyering, have long been characterised 
by a polarity or dualistic categorisation alternatively construed as distributive- 
integrative, competitive-cooperative or collaborative, adversarial-problem-solving, 





12 Menkel-Meadow, “Toward Another View of Legal Negotiation: The Structure of Problem-Solving’ 
(1984) 31 UCLA L Rev 754. 

13 Though all of us make assertions in our texts about what we think lawyers do and some of us do 
cite empirical studies of lawyering in our particular fields. 

14 Iam using wasteful here in the game theoretic and economic sense of not producing efficient or wise 
solutions; see eg Raiffa, The Art and Science of Negotiation (1983); Young, Negotiation Analysis (1991). 

15 These are my normative goals (see Menkel-Meadow, ‘Is Altruism Possible in Lawyering?’ (1992) 
8 Georgia St L Rev 385), not necessarily shared by others. 

16 Those of us with strong political identifications from the early days of the clinical movement would 
add that we seek to teach students to be effective lawyers for social change who consciously challenge 
the status quo; see Bellow, “Turning Solutions into Problems: The Legal Aid Experience’ (1977) 
4 National Legal Aid and Defender Association Briefcase 6; Tremblay, ‘Toward a Community-Based 
Ethic for Legal Services Practice’ (1990) 37 UCLA L Rev 1101; White, ‘To Learn and To Teach, 
Lessons from Diefontein’ (1988) Wisconsin L Rev 699; id, ‘Subordination, Rhetorical Skills and Sunday 
Shoes: Notes from the Hearing of Mrs G’ (1990) 38 Buffalo L Rev 1; Lopez, ‘Rebellious Lawyering: 
One Chicano’s Vision of Progressive Law Practice’ (Boulder, Colorado: Westview Press, 1992). For 
an eloquent exegesis of the difficult allocation choices among clients and causes we must make in 
political practices, see Tremblay, ‘Rebellious Lawyering, Regnant Lawyering Street Level Practice’ 
(1992) 43 Hastings LJ 947. 
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positional-principled, claiming-creating value, demand-exchange, etc." Often 
conflated in these polarised descriptions of the negotiation process are the separate 
questions of what is at stake in the negotiation or what the goals should be of the 
negotiation and the particular strategies or behavioural choices that might be made 
to accomplish these goals.'* I often refer to this as the conceptualisation of the 
problem (what are the goals, what is in dispute, what transaction is to be made, 
what can be accomplished) versus the style, means or behaviours that may be called 
upon to effectuate particular purposes. Thus, a lawyer may use a competitive 
behaviour (the hiding of information) in order to creatively solve the problem (because 
of a fear that the other side might not believe the information and react adversely). 
Conversely, if one has an advantage by having the law or facts on one’s side, one 
can appear to be cooperative and collaborative by fully sharing information with 
the sole purpose of maximising individual gain. 

As one game theorist has recently said, every negotiation consists of a rationality 
problem — how will the problem rationally be solved — compounded by an often 
arational behavioural problem — can the parties behave strategically with each other 
to produce rational outcomes or will other ‘noise’ get in the way.” Of course, the 
game theorist or economist’s ‘noise’ is the stuff of which lawyering analysis consists. 
We are concerned with all of the factors that will produce particular behavioural 
choices, ranging from such facts as what res is in dispute, the relationship of the 
parties, the routineness of the transaction or dispute, the power disparities of the 
parties and/or lawyers, the role of law and facts (the bargaining endowments”), 
the public or private nature of the negotiation, accountability to and size of one’s 
constituency and the alternatives to a negotiated agreement, to name just a few of 
the possible factors which can affect negotiation behavioural choices.’ 

In an ideal world (the one in which models are made), each behavioural choice 
would have a fully articulated rationale within a larger plan to accomplish particular 
results, taking account of the strategic interaction with the other.” Distributive 
bargaining, for example, is most appropriate in two party, single issue disputes, 


17 For some of the sources of these dichotomous characterisations, see eg Bellow and Moulton, The 
Lawyering Process (New York: Foundation Press, 1981); Lowenthal, ‘A General Theory of Negotiation 
Process, Strategy and Behavior’ (1982) 31 U Kansas L Rev 69; Raiffa, The Art and Science of 
Negotiation (1983); Fisher and Ury, Getting To Yes (1983); Menkel-Meadow, “Toward Another Theory 
of Legal Negotiation’ (1984); Lax and Sebenius, The Manager as Negotiator (1988); Gifford, Legal 
Negotiation: Theory and Applications (1989); Williams, Legal Negotiation and Settlement (1984); 
Condlin, ‘Bargaining in the Dark: The Normative Incoherence of Lawyer Dispute Bargaining Role’ 
(1992) 51 Maryland L Rev 1. 

18 See Menkel-Meadow, supra n 1, at 818 (fourfold table of ends and means). 

19 See Young, Negotiation Analysis (1991). 

20 See Mnookin and Kornhauser, ‘Bargaining in the Shadow of the Law: The Case of Divorce’ (1979) 
88 Yale LJ 950. 

21 This is only a partial listing of the factors or variables that might affect negotiation behavioural choices; 
see Menkel-Meadow, ‘Legal Negotiation: A Study of Strategies in Search of a Theory’ (1983) Am B 
Res J 905, at 927, 928 for a partial specification of factors that might usefully be employed to test 
when particular models of negotiation are used. It is obviously difficult to construct a study that could 
measure all of these variables simultaneously in cases that are sufficiently similar to provide statistically 
significant results, but I am painfully aware of few studies that have attempted to test even a few 
of these variables as affecting negotiation choices. For some discussion of how difficult it is to measure 
varieties of dispute processing choices, see eg Esser, ‘Evaluations of Dispute Processing: We Do 
Not Know What We Think and We Do Not Think What We Know’ (1989) 66 Denver L Rev 499; 
Tyler, ‘The Quality of Dispute Resolution Procedures and Outcomes: Measurement Problems and 
Possibilities’ (1989) 66 Denver L Rev 419. 

22 Goffman, Strategic Interaction (1969); Schelling, The Strategy of Conflict (Cambridge: Harvard 
University Press, 1960). 
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where there is a scarce or indivisible res.” Integrative bargaining works best when 
the res in dispute can be expanded, such as by exploring the who (parties), what 
(things in dispute), when (timing of agreement and pay-offs), where (jurisdictional 
movement) or how (cash, trades, ‘real’ items of the dispute).2* Or, as some 
theorists argue, every negotiation will consist of opportunities for expanding value 
that will in turn eventually have to be divided — ‘creating and claiming value.” 

In the real world, beyond Prisoner’s Dilemma games” and clean abstract models 
of negotiation, behavioural choices in legal negotiation are often made in the moment, 
on the phone, without much forethought and deliberation. Given the legal culture 
of adversaries and zealous protection of the client’s interest,” negotiation behav- 
iours often serve as a quick ‘in your face’ response to the other side’s opening 
salvo. 

Recently, several negotiation theorists of practice? have attempted to soften the 
dichotomous distinctions by suggesting continuums of models and behavioural choices 
or suggesting that all negotiations consist of elements of both polarities.” Lax and 
Sebenius suggest that almost all negotiations consist of problems of creating and 
claiming value where the negotiators may initially seek to expand resources or seek 
complementary ends, but at some point will have to claim some finite value.*° 
Even Roger Fisher, co-author of the popular negotiation manual, Getting To Yes, 
has acknowledged that there may be problems of negotiation that will exhaust the 
strategies of principled negotiation and objective resolutions, though like me, he 
prefers to think of all negotiation problems as having some possibilities for creative 
solutions or meeting both parties’ underlying needs.?! 

Donald Gifford and Gary Lowenthal both attempt to typologise particular case 
types that might fall into mixed categories of integrative, distributive and cooperative 
bargaining, seeing in criminal plea bargaining negotiations mixed games of coopera- 
tive adversarialness due to the ongoing and repetitive nature of the interactions of 
the regular criminal bar.*? 


23 See Raiffa, supra n 1, at 35—133. 

24 See Menkel-Meadow, “Toward Another View of Legal Negotiation,’ supra n 1. 

25 See Lax and Sebenius, supra n 1, at 29—46; see also P.H. Gulliver, Disputes and Negotiations: A 
Cross-Cultural Perspective (New York: Academic Press, 1979). 

26 See eg Raiffa, supra n 1; O. Young, Bargaining: Formal Theories of Negotiation (1975); Axelrod, 
The Evolution of Cooperation (New York: Basic Books, 1985). 

27 See Code of Professional Responsibility, Canon 7, replaced by Rule 1.2, Model Rules of Professional 
Conduct (ABA, 1983). Is it significant that ‘zeal’ is reduced to a comment rather than placed in the 
text of the Model Rules? 

28 The Negotiation Journal (a product of the Harvard Negotiation Project, published by Plenum Press 
in New York) is an excellent example of theory-in-practice. It publishes short pieces, both of theory 
and of application of negotiation practice, that attempt to illuminate general theories and detailed reports 
of actuz] negotiation problems, not unlike the ‘case rounds’ approach to professional education that 
is More common in medicine. 

29 See eg Lax and Sebenius, The Manager as Negotiator (1987); Gifford, supra n 16; Lowenthal, supra 
n 7. Earlier theorists who tried to make this point include Gulliver, ‘Disputes and Negotiations’ (1979); 
Eisenberg, ‘Private Ordering Through Negotiation: Dispute Settlement and Rule-making’ (1976) Harv 
L Rev 637; Pruitt, Negotiation Behavior (New York: Academic Press, 1981). 

30 Lax and Sebenius, supra n 1, Ch 3. 

31 See Roger Fisher, ‘Comment’ (1984) 34 J Leg Ed 115. 

32 Lowenthal, supra n 7; Gifford, supra n 7, at 17; see also Gifford, ‘A Context-Based Theory of Strategy 
Selection in Legal Negotiation’ (1985) 46 Ohio St LJ 41. See also Heumann, ‘Plea Bargaining: The 
oo of Prosecutors, Judges and Defense Attorneys’ (Chicago: University of Chicago Press, 
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Robert Condlin and Eleanor Holmes Norton see the negotiator’s dilemma as 
steering between the demands of the profession’s ethics codes and the practical 
requirements of ongoing negotiators to consider both their long-term reputations 
with each other and short-term reputations with their clients. Thus, for Condlin, 
there is a tension between the practical pressures to be cooperative in ongoing legal 
relations and the ethical codes’ requirements of individual gain-seeking zealous 
representation.’ Condlin suggests, without empirical support, that the ‘move 
toward cooperativeness’ extends beyond behaviour to a substantive commitment 
to being ‘fair’ or ‘adhering to authoritative substantive norms.’** For Norton, the 
internal structure of negotiation leads to a self-enforcing level of candour and solution- 
seeking behaviour on the part of the negotiators to maintain the stability both of 
individual negotiation interactions and the ongoing stability of the process as a whole 
among legal negotiators.” 

Recently, as part of the larger intellectual and political movements to recognise 
the diversity of our knowledge base and the people who produce our knowledge, 
efforts to understand how negotiation models may be different for various kinds 
of negotiators has inspired a literature, both theoretical and empirical, which seeks 
to understand the effects of gender, race, ethnicity and power balances in negotiation 
and other dispute resolution activities. Ian Ayres has demonstrated that widespread 
discrimination in the pricing and negotiation of cars in the retail dealers’ market 
disadvantages women and non-whites, in the assumptions made about them by 
predominantly white male car salesmen.*” Others have begun to explore the effects 
of particular process choices for women, minorities and the poor,** reminding us 
that post-modernism has come to negotiation theory as well — who we are clearly 
structures how we perform lawyering and negotiating tasks, and over-generalised 
meta-theories may have to give way to more specific contextualised micro- 
explanations of lawyering behaviour.” 


33 Condlin, supra n 17. 

34 id at 26. 

35 See Norton, ‘Bargaining and the Ethics of Process’ (1989) NYU L Rev 493; but cf Wetlaufer, ‘The 
Ethics of Lying in Negotiations’ (1990) 75 Iowa L Rev 1219; White, Machiavelli and the Bar, ‘Ethical 
Limitations on Lying in Negotiation’ (1980) Am B F Res J 926; Guernsey, ‘Truthfulness in Negotiation’ 
(1982) 17 U Rich L Rev 101. 

36 See eg Sandra Harding, Whose Knowledge, Whose Science? (Ithaca, New York: Cornell University 
Press, 1991); id, The Science Question in Feminism (Ithaca, New York, 1985). 

37 Ayres, ‘Fair Driving: Gender and Race Discrimination in Retail Car Negotiations’ (1991) 104 Harv 
L Rev 817. Ayres’ study employs the methodology of fair housing — the use of mixed race and gender 
‘testers’ who attempt to negotiate deals. 

38 See eg Kolb, ‘Her Place at the Table: Gender and Negotiation’ in Breslin and Rubin (eds), Negotiation: 
Theory and Practice (Cambridge, Mass: Harvard Negotiation Project, 1991); Pruitt and Carnevale, 
‘Gender Effects in Negotiation: Constituent Surveillance and Contentious Behavior’ (1986) 22 J Experi- 
mental Soc Psych 264; Craver, ‘The Impact of Gender on Clinical Negotiation Achievement’ (1990) 
6 Ohio St J Dispute Res 1; Lloyd Burton, Larry Farmer, Elizabeth Gee, Lorie Johnson and Gerald 
Williams, ‘Feminist Theory, Professional Ethics and Gender-Related Distinctions in Attorney 
Negotiating Styles’ (1991) 2 J Dispute Res 199; Grillo, ‘Mediation: Process Dangers for Women’ 
(1990) 100 Yale LJ; Delgado et al, ‘Fairness and Formality: Minimizing the Risk of Prejudice in 
Alternative Dispute Resolution’ (1985) Wisc L Rev 1359; Sampson and Kardush, ‘Age, Sex, Class 
and Race Differences in Response to a Two-Person Non-Zero-Sum Game’ (1965) 9 J Conflict Res 212; 
Singer, Lewis, Houseman and Singer, ‘ADR and the Poor — Parts Land I’ (1992) 26 Clearinghouse 
Review, 2 and 288; see generally Brown and Rubin, The Social Psychology of Bargaining (New York: 
Academic Press, 1975). 

39 For an excellent discussion of how post-modernism has affected the development of social science 
theory and practice, see Rosenau, Post-Modernism and the Social Sciences (Princeton: Princeton 
University Press, 1992). For some efforts to incorporate post-modern theory into lawyering theory, 
see Symposium, ‘The Theoretics of Practice’ (1992) 43 Hastings LJ 717. 
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Thus, to summarise, while conventional treatments of negotiation describe 
adversarial or distributive bargainers as those who seek to maximise individual gain, 
usually using a variety of competitive tactics including dissembling, lying, 
exaggerating claims and making threats, and problem-solvers as those who seek 
to expand pies, share information, seek complementary goals and meet the mutual 
and joint needs of all parties; more recent descriptions of the negotiation process 
seem to ‘gravitate toward the mean,’ suggesting a compromiser’s route to a hybrid 
of negotiation models.” For me the conceptual ‘compromise’ is as dangerous as 
compromise in negotiation,’ by blunting what the parties really require and by 
meeting in a middle that may not accurately reflect the appropriate or actual choices 
which are both available and best for a wide range of parties and lawyers.” 

What I have criticised about conventional negotiation theory and practice is that 
traditional negotiation techniques often result in circumscribed results by modelling 
themselves on what the ‘limited remedial imagination’ of courts or form contract 
provisions will allow. In conventional adversarial negotiation, the parties most often 
seek a compromise between two extremely expressed poles of what they think they 
can be awarded from the court or what common business practice will permit.” 
The danger of compromise here is that stylised offers, most often monetised in 
litigation, hide the underlying needs, interests or goals of the parties. As my mother 
learned when cutting the last piece of chocolate cake for my brother and me, if 
I wanted the frosting and my brother the cake, we would do better with a horizontal 
cut than with the usual vertical ‘split the difference’ approach. Problem-solving 
negotiators see compromise as an unattractive solution, not as a goal to be pursued. 
By identifying underlying needs and interests, the parties may learn the important 
psychological fact“ that if people have complementary, rather than identical, value 
systems, they will be able to achieve joint gains, without having to give anything 
up. Thus, in my model of problem-solving negotiation, I ask negotiators to think 
of categories of human needs — legal, economic, social, psychological, religious, 
moral and political — to be considered in each case to maximise the number of 
interests that might be pursued and thus to avoid, as much as possible, having to 
divide single conflicting demands. In seeking to promote joint gain, rather than 
compromise, problem-solving negotiators are asked to pursue ways of expanding 
the res before dividing it, by exploring answers to the simple questions of any dispute 
— what is in dispute (can the thing be transformed, traded, or expanded), when 


40 This move in the academic an scholarly literature is paralleled in the popular literature. See the movement 
from such books as Herb Cohen, ‘You Can Negotiate Anything: Getting What You Want’ (Secaucus, 
NJ: Lyle Stuart Inc, 1980); James C. Freund, ‘Smart Negotiating’ (New York: Law & Business Inc, 
1992). 

41 See my thoughts on the dangers of compromise in Menkel-Meadow, supra n 16, at 771; see also 
NOMOS XII, ‘Compromise in Ethics, Law and Politics’ edited by J. Roland Pennock and John W. 
Chapman (New York: New York University Press, 1979). 

42 My own problem-solving theory has been criticised as suggesting that meeting the parties’ needs is 
a therapeutic goal rather than one that seeks justice; see Sarat and Silbey, ‘Dispute Processing in Law 
and Legal Scholarship: From Institutional Critique to the Reconstruction of the Judicial Subject’ (1989) 
66 Denver LJ, which strikes me as insensitive to the very goals suggested by a problem-solving approach 
— that neither side settle for something which is not considered fair and just to that party, both in 
legal and in Pareto-optimal terms. 

43 See Menkel-Meadow, ‘Toward a Theory of Problem-Solving,’ supra n 1, at 766—775. 

44 This principle is attributed to the Homans Theorem, that different parties actually value different items 
differently, rather than in the same way, so that differences may be exploited for Pareto optimal trades, 
rather than having to share and divide similarly valued items. See I. William Zartman and Maureen 
Berman, “The Practical Negotiator’ (New Haven: Yale University Press, 1982), at 13—14 citing George 
Homans, ‘Social Behavior’ (New York: Harcourt, Brace & Jovanovich, 1961). 
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must settlement occur (can timing be exploited for mutual gain and tax benefits), 
who is involved (can more parties be brought in to expand the resources available), 
how can the dispute be settled (are there less conventional, non-monetary ways of 
settling the dispute) and where must the dispute be settled (exploiting other fora 
of dispute resolution and jurisdictional variations).* 

Critics of such approaches to negotiation are concerned that a focus on parties’ 
needs and interests may avoid resolving disputes on the basis of important legal and 
political principles, or that all needs will be considered legitimate, unjudged by moral, 
legal or political standards. Further, some critics see an approach to solving party 
needs as therapeutic rather than jurisprudential. My own approach to problem-solving 
negotiation takes account of these critiques by making political and legal concerns 
part of the calculus of what should be negotiated and by recognising that some things 
are simply not negotiable.** For some, the entire process of negotiation is criticised 
on macro-justice grounds. 


Critiques of Negotiation as an Appropriate Dispute 
Resolution Process 


For many critics the negotiation process is itself jurisprudentially suspect because 
of the tendency to compromise important legal or political principles”? or because 
negotiation and other forms of dispute resolution blunt or dull more contentious 
or organised efforts to change laws or social conditions.* Critics such as David 
Luban and Robert Condlin decry the ‘lawlessness’ of negotiated agreements that 
do not track the legal entitlements or endowments that others, like Mnookin and 
Kornhauser,” believe set the legal parameters of agreements. Some critics believe 
that removing too many cases through negotiated settlements will leave an inadequate 
base of cases from which the common law system develops its precedential rulings. 
Others suggest that the negotiator’s practical requirements to consider the ‘needs’ 
or ‘interests’ of parties results in a ‘psychologising’ of what should be a principled, 
legal and political porcess.”° 

If private negotiation is to be criticised for compromising important legal interests 
then a fortiori court efforts to promote or mandate private settlements within the 
public arena are anathema to many.°! 

Yet most of these critiques ignore the fact that ours is a party-initiated system 
— one in which the parties may choose to remove their disputes from the formal 





45 Menkel-Meadow, supra, n 1, at 794—813. 

46 See Menkel-Meadow, supra n 1, at 829—840 (suggesting that inequalities of bargaining power and 
the need for precedent in some cases suggests that not all cases are ripe for negotiation). 

47 See eg Luban, Condlin and Fiss, supra n 8. 

48 See the collection of arguments in Richard Abel (ed), The Politics of Informal Justice, vols I and II 
(New York: Acadmic Press, 1982). 

49 supra n 20. 

50 See eg Susan Silbey and Austin Sarat, ‘Dispute Processing in Law and Legal Scholarship: From 
Institutional Critique to the Reconstruction of the Juridical Subject’ (1989) 66 U Denver L Rev 437. 

51 See eg Judith Resnik, ‘Managerial Judges’ (1982) 96 Harv L Rev 76; Harry Edwards, ‘Alternative 
Dispute Resolution: Panacea or Anathema?’ (1986) 99 Harv L Rev 668; Carrie Menkel-Meadow, 
‘Pursuing Settlement in an Adversary Culture: The Law of ADR’ (1991) 19 Fla St L Rev 1; id, ‘For 
and Against Settlement: The Uses and Abuses of the Mandatory Settlement Conference’ (1985) 
33 UCLA L Rev 485; Marc Galanter, ‘The Emergence of the Judge as a Mediator in Civil Cases’ 
(1986) 69 Judicature 257. 
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legal system at any time should they choose to negotiate privately. Thus, the key 
to understanding the appropriateness of any negotiation process is whether justice 
is ill-served by the processes the parties choose, be they public litigation or private 
' negotiation. Difficulties abound here — what are the appropriate baseline measures 
of what is a good settlement or a fair process? Can the parties or their lawyers make 
an intelligent choice of process? Do they understand enough about the differences 
between and among processes? Are the lawyers sufficiently skilled at either negotia- 
tion or advocative activities or both to choose the process that will work most 
effectively for their clients? Most significantly, which processes will produce the 
‘best’ solution? 


What Legal Negotiators Actually Do: The Limits of the Real World 


Despite the growing richness and increasingly subtle texture of more abstract writings 
about negotiation, empirical work on negotiation in a variety of legal contexts remains 
relatively paltry, but is depressingly consistent. The picture that is painted of actual 
negotiation bears little resemblance to the more nuanced discussions of goals and 
means alluded to above. 

As one of the earliest students of at least one negotiation context, auto accidents, 
Laurence Ross has demonstrated, often insurance adjustors will settle quickly simply 
to ‘move their dockets,’ rather than to use particular principles, or even to save 
insurance dollars. In a more recent study of tort and insurance bargaining in 
England, Hazel Genn found that most negotiations were low intensity (settled on 
the basis of first offers) and lawyers who engaged in hard bargaining achieved higher 
settlements than those who cooperated, though cooperation was a more common 
strategy, particularly where plaintiffs’ solicitors felt themselves to be in disadvan- 
tageous positions in negotiation with repeat player insurance claims adjustors.™ 
Similarly, in an analysis of the Civil Litigation Research Project, data taken from 
state and federal court cases in five American federal judicial districts, political 
scientist Herbert Kritzer found that most negotiations were characterised by low 
intensity (small numbers of contacts and offers between parties) and little bargaining 
at all. Most disputes were considered to be disputes about money (with the exception 
of civil rights cases and several other classes of cases where issues of longer term 
relationships were implicated).* Kritzer’s analysis also reveals structural factors 
that may influence the use of more conventional negotiation strategies — the fee 
structure of the lawyer. Where the lawyer is paid on a contingent basis, the incentive 


52 ‘Best’ solutions can be measured from any number of perspectives. Fisher and Ury suggest a ‘wise, 
efficient and amicable’ outcome, supra n 1; Raiffa suggests seeking a Pareto optimal solution, supra 
n 1, and I suggest seeking a ‘quality’ solution that meets the various needs of the party, supra n 1. 
For some efforts to analyse the difficulty of measuring the quality of dispute resolution outcomes 
empirically, see John Esser, ‘Evaluations of Dispute Processing: We Do Not Know What We Think 
and We Do Not Think What We Know’ (1989) 66 U Denver L Rev 499. See also Tom Tyler, “The 
Quality of Dispute Resolution Processes and Outcomes: Measurement Problems and Possibilities’ 
(1989) 66 U Denver L Rev 419. 

53 Ross, ‘Settled Out of Court: The Social Process of Insurance Claims Adjustment’ (Chicago: Aldine 
Press, 2nd ed, 1980). 

54 H. Genn, ‘Hard Bargaining: Out of Court Settlement in Personal Injury Actions’ (Oxford: Clarendon 
Press, 1987). 

55 H. Kritzer, ‘Let’s Make a Deal: Understanding the Negotiation Process in Ordinary Litigation’ (Madison, 
Wisc: University of Wisconsin Press, 1990). 
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to monetise the issues in dispute for a simple cash payment will be strong and may 
inhibit some efforts at more creative or non-monetary solutions.* 

In a rigorous attempt at social scientific study of lawyer negotiation practices in 
New Jersey, legal clinician Jonathan Hyman, working with political scientist Milton 
Heumann, has begun to uncover similar patterns of low intensity, conventional 
patterns of negotiation behaviour. In a preliminary report of their study involving 
interviews with lawyers and observations of judge-hosted settlement conferences,” 
Hyman and Heumann found little problem-solving behaviour. Like Kritzer, they 
found that tort cases were least likely to utilise non-monetary solutions as cases 
were monetised and routinised in treatment.58 Like Genn, these researchers found 
that negotiators used familiar habits of mind and practices in negotiating, rather 
than focusing on the individualised needs and interests of particular clients. These 
researchers, however, attribute such behaviour not to the power imbalances suggested 
by Genn, but rather to social psychological forces that lead lawyers to be risk averse 
and ‘lazy’ with respect to case preparation and management. Many lawyers expressed 
interest in, but ignorance about, other methods of negotiating. They saw little in 
the way of incentives to bargain in any but the most ‘efficient’ (least amount of 
work) way. There was little evidence that lawyers engaged in the sort of strategic 
interaction attributed to more competitive forms of negotiation. 

These findings are consistent with earlier work done by Gerald Williams, 
demonstrating that lawyers utilise two styles of negotiation but that cooperation is 
more common, even if both cooperative and competitive styles may be considered 
effective. Similarly, two separate groups of researchers looking at divorce 
lawyers found little evidence of hard bargaining in that context, but instead found 
a desire to settle cases quickly for the ‘going rate’ and not to bargain too hard, 
especially in contexts in which the lawyers were repeat players with each other and 
sought to reach ‘standardised solutions.” In the divorce cases in particular, 
lawyers’ roles were seen as ‘cooling out’ clients not to expect too much from the 
legal system, both in terms of legal and economic entitlements as well as social, 
emotional and moral satisfaction.” 

At the other end of the legal spectrum, in terms of case size and stake, Janet Cooper 
Alexander recently completed a study of large, class action securities cases in which 
she demonstrated that settlement value could be predicted as a function of a fraction 


56 id Ch 5; see also Kritzer, ‘Fee Arrangements and Negotiation: A Research Note’ (1987) 21 LSR 341, 
in my view the most trenchant criticism of the problem-solving model to date. 

57 The role of judges as mediators in settlement conferences is another issue subject to policy and social 
scientific debate that might usefully be studied by clinicians. For some discussion of the issues implicated 
in mandating negotiations in the presence of a judge or other settlement officer, see eg Galanter, ‘A 
Settlement Judge ... Not a Trial Judge: Judicial Mediation in the United States’ (1985) 12 JLS 1; 
Menkel-Meadow, ‘For and Against Settlement: The Mandatory Settlement Conference’ (1985) 
33 UCLA L Rev 485. 

58 Hyman and Heumann, ‘Lawyers as Problem-Solvers: Alternative Methods of Negotiation in the 
Settlement of Civil Litigation,’ paper presented at the 1992 Law and Society Association Meeting, 
Philadelphia, Pa. 

59 Gerald Williams, ‘Legal Negotiation and Settlement’ (1983). 

60 See eg Erlanger, Chambliss and Melli, ‘Participation and Flexibility in Informal Processes: Cautions 
from the Divorce Context’ (1987) 21 LSR 563; Felstiner and Sarat, ‘Law and Strategy in the Divorce 
Lawyer’s Office’ (1986) 20 LSR 93. 

61 Preliminary reports of yet another study of divorce practice indicates more variation in negotiation 
activities dependent on the gender of the lawyers and the local legal cultures, as determined by utilisation 
of mediation; see Richard Maiman, Lynn Mather and Craig McEwen, ‘Gender and Specialization 
in the Practice of Divorce Law’ (1992) 44 Maine L Rev 39; see also McEwen, Maiman and Mather, 
‘Divorce Lawyers in Maine and New Hampshire,’ paper presented at the 1992 Law and Society 
Association. 
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of the plaintiffs’ demands as cases settled for nuisance value, transaction costs or 
other economic features, including lawyer fee incentives, bearing little relation to 
the legal merits of the case. Alexander’s concerns that cases settle for reasons 
that have nothing to do with the moral and legal standards developed in the regulatory 
schemes echoes Owen Fiss’s concerns that too much unprincipled settlement may 
inevitably erode the base on which our legal precedents are determined.® If Fiss 
and Alexander are right about big or public cases, and Kritzer, Hyman and Heumann, 
and Genn are right about ordinary civil litigation negotiation,“ and Sarat and 
Felstiner and Erlanger, Chambliss and Melli are right about divorce, that cases settle 
quickly, with little negotiation intensity or bargaining of either a principled or 
unprincipled nature, as both sides try to cut a quick deal that is often ‘fairer’ to 
the lawyer’s payment incentives than to particular clients, then Mnookin and 
Kornhauser may be wrong about how law acts as a bargaining endowment or limit 
on what happens in a negotiation. Indeed, Gross and Syverud suggest that contextual 
and relational factors between the parties are far better predictors of outcomes than 
legal endowments.® 

The commonalities in most, though not all, of these studies is their methodological 
dependence on after-the-fact self reports of lawyers engaged in now completed 
negotiations. If we are really interested in understanding the micro-choices, as 
well as macro decisions made with respect to negotiation, we will have to conduct 
more observational studies.” Herein lies the irony of the present preliminary 
study. 


Mandatory Mediation as a Window on Negotiation Behaviour 


Negotiators have been notoriously difficult to study. As the studies referred to 
above make clear, the most common way to obtain information about negotiation 
is to interview lawyers after the fact, often with self-serving post hoc reports.® 
Observational studies of actual negotiations are quite rare.® 





62 Alexander, ‘Do the Merits Matter? A Study of Settlements in Securities Class Actions’ (1991) 43 Stan 
L Rev 497. 

63 Fiss, ‘Against Settlement’ (1984) 93 Yale LJ 1072. 

64 Or ‘litigotiation’ as Marc Galanter calls it; see “Worlds of Deals: Using Negotiation to Teach About 
Legal Process’ (1984) 34 J Legal Education 268. 

65 In what I consider to be among the most sophisticated studies of negotiation outcomes based on aggregate 
case data of cases tried and settled (529 state cases), Gross and Syverud have recently demonstrated 
different settlement patterns in different kinds of case types; see ‘Getting to No: A Study of Settlement 
Negotiations and the Settlement of Cases for Trial’ (1991) 90 Mich L Rev 319 (ie plaintiffs did less 
well in tort cases than commercial cases). Using a historical framework, Edward Purcell has recently 
demonstrated that parties can sometimes ‘control’ the legal bargaining chips they bring to a negotiation, 
based on their pre-contractual power to insist on particular provisions (as in consumer cases) or on 
their ability to choose the legal forum in which their claims can be heard, either by trial or other 
dispute resolution treatment: Edward Purcell, Litigation and Inequality: Federal Diversity Jurisdiction 
in Industrial America, 1870—1958 (New York, Oxford: Oxford University Press, 1992). 

66 Some of the above cited studies did have observational components, eg Hyman and Heumann, Sarat 
and Felstiner. 

67 This is where clinicians have easy access to their own cases to be systematically studied, as well as 
a greater likelihood of negotiating consent from other members of the Bar. 

68 Kritzer, for example, notes that often plaintiff and defendant lawyer reports of offer structures do 
not match; see Kritzer, supra n 56, at 20. 

69 One of the most sophisticated efforts to understand lawyer negotiation behaviour was conducted by 
a clinician, Steven Pepe, now a US Magistrate, and was never fully published. 
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Ironically, court efforts to reduce heavy caseloads, coupled with the clinical 
movement’s embrace of alternative dispute resolution,” have provided a rare 
opportunity for us to study negotiation — by practicing mediation. Mediation, of 
course, like negotiation, has been the focus of both academic and practitioner efforts 
at definition and evaluation.” In its purest form mediation is the facilitation, by 
a third party, of a negotiated agreement by two or more disputants or their represen- 
tatives in which the mediator does not decide the dispute,” but facilitates com- 
munication and problem-solving by the parties. Mediation has been supported on 
both processual grounds — that it empowers parties and improves communication, 
especially in continuing relations — and substantive grounds, that it increases the 
analytic likelihood of Pareto-optimal solutions by increasing the probability that 
more information will be shared with third party facilitation.” 

The adoption of mediation programmes by both American state and federal courts 
has been controversial” for many reasons including the distortion of the pure form 
of mediation, the lack of training and standards for mostly volunteer mediators, 
the compulsory nature of some mediation and the inappropriate allocation of some 
cases to mediation.” Nevertheless, throughout the United States, legal clinicians 
have been drawn to the opportunity to teach students how to resolve disputes by 
creating mediation clinics and often serving as the mediators in court sponsored 
mediation programmes.” While the teaching of mediation is itself an important and 
complicated subject (and is the focus of other papers by other writers including the 





70 This is an interesting and complicated story. As I have written elsewhere, the ADR movement has 
at least two contradictory historical impulses — the search for increased party participation and control 
over the dispute, manifested by a 1960s communitarian and empowerment strategy; see Menkel- 
Meadow, ‘Dispute Resolution: The Periphery Becomes the Core’ (1986) 69 Judicature 300; Menkel- 
Meadow, “Pursuing Settlement in an Adversary Culture’ (1991) 19 Fla St L Rev 1. A remarkably 
large number of clinicians have moved into the teaching of alternative dispute resolution. Why? What 
are the underlying impulses-in this move? What are the effects on students, clients? What are the 
underlying values of this coming together of two movements? Have clinicians been co-opted by this 
movement? . 

71 For the classic formulation of the role of mediation in a legal system, see Lon Fuller, ‘Mediation: 
Its Form and Its Functions’ (1971) Southern California L Rev 305. For recent efforts to provide clinical 
training in mediation, see Folberg and Taylor, ‘Mediation: A Comprehensive Guide to Resolving 
Conflicts Without Litigation’ (San Francisco: Jossey-Bass, 1984); Moore, ‘Mediation: Its Forms and 
Processes’ (1988); Rogers and Salem, ‘A Student’s Guide to Mediation’ (New York: Matthew Bender, 
1986); Rogers and McEwen, ‘Mediation: Policy and Practice’ (Rochester, NY: Lawyer’s Coop Pub, 
1989). 

72 Decisions by third parties transform the mediation into arbitration, or its hybrid form of med-arb: 
see Goldberg, Sander and Rogers, “Dispute Resolution’ (2nd ed, 1992). Unfortunately, in actual practice, 
many mediators blur the distinction and heavily impose themselves in both the process and substantive 
dimensions of the dispute resolution process. At least one mediator is quite self-conscious of this choice; 
Kenneth Feinberg, ‘A Guide to Mediation’ (unpublished memorandum, 1987). Feinberg, who was 
court appointed master in the Agent Orange case, utilises a shuttle diplomacy approach to mediating 
large and complex disputes in which the parties are seldom in the same room. It may not be pure 
mediation, but Feinberg is very effective at what he does. 

73° See eg Raiffa, ‘Post-Settlement Settlements’ (1985) 1 Negotiation J 9—12. 

74 See eg Menkel-Meadow, supra n 70. 

75 Among the policy disputes here are whether all cases belong in mediation, which many litigators view 
as a required ‘compromise’ rather than a problem-solving process, whether compulsory process is 
appropriate, access and payment of mediation services, dealing with power imbalances between the 
parties. See eg Committee on Public Policy and ADR, Society of Professionals in Dispute Resolution, 
1991; Report of the ACLU Committee on ADR (1991). See also Kenneth Kressel, Dean Pruitt and 
Associates, Mediation Research (San Francisco, London: Jossey-Bass Publishers, 1989). 

76 At this writing I am aware of mediation clinical courses (with live-client components either at the 
law school or in the courts) at Columbia, Denver, New Mexico, UCLA, Pepperdine, Willamette, 
George Mason, Ohio State, U San Diego, Missouri-Columbia, Houston, Florida State and George 
Washington law schools. 
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present author), I focus here instead on what serving as mediators can teach us about 
negotiation. 


Methods and Sample 


This preliminary study reports on what we have learned about negotiation through 
work in the UCLA mediation clinic. In a course consisting of twelve students and 
two instructors,” students mediated a total of thirty-six disputes, randomly selected 
from cases available for a two month period in the spring of 1992. Structured 
variations of student experience allowed observation of a wide variety of mediation 
case type experiences — unfortunately, this also means that cell sizes are too small 
for statistically significant findings. Mediators served in two different court settings, 
after receiving approximately forty-five hours of classroom and simulation instruction, 
including one weekend intensive workshop and two videotaped simulations of 
mediations with community people serving as disputants. 

Mediation cases were obtained from two court settings. In the local Municipal 
Court (in the City of Santa Monica), which has a jurisdictional limit of $50,000 
in controversy, mediation is offered as a voluntary service to parties who appear 
at morning civil calendar calls. Whether the parties elect to mediate or not depends 
a great deal on the sitting calendar judge’s presentation of the option and merits 
of mediation. There is a wide variation in the attitudes and support of judges for 
mediation. At the time this study was conducted, the sitting judge was a proponent 
of alternative dispute resolution and strongly promoted ‘voluntary’ mediation to 
the parties by suggesting both that they might resolve the dispute with ‘better’ 
solutions, but also that the calendar was long and they might not get a trial very 
quickly. The range of cases included all civil matters, but in this court there is a 
high incidence of unlawful detainer (landlord-tenant cases) matters that served as 
the bulk of our cases. In this setting mediation is usually provided by Dispute 
Resolution Services, an organisation funded by the Los Angeles County Bar Asso- 
ciation, which provides volunteer mediatiors (not all of whom are lawyers) who 
sit in the courtroom and are assigned cases on calendar call days. In this setting 
there are many unrepresented parties so our mediations involved negotiations between 
unrepresented parties, between represented parties on both sides and cases where 
only one side had an attorney. Agreements achieved by mediation were entered 
as court orders. 

In the second court setting, the Superior Court of Los Angeles County, mediation 
is slightly less ‘voluntary.’ This court of general civil jurisdiction now requires all 
cases below a certain monetary value to attend an arbitration hearing (the arbitrators 
are lawyers). If the parties are unsatisfied with the arbitration award they may appeal 
for a trial de nuovo as of right, but are required to attend a mediation session before 
they can move on to trial. In this setting the mediators are volunteer lawyers, trained 
and supervised by Dispute Resolution Services. Because the mediators in this setting 
are themselves usually repeat player litigators, it was our observation (confirmed 
by the lawyers and parties involved in this setting) that the standard model of 
mediation was to seek compromise amounts of the arbitration award so as to avoid 
trial. Our student mediators used a different, more participatory and solution seeking 
model that most lawyers reported was more interesting and likely to lead to more 
individually tailored solutions, but more time-consuming and unlikely to work if 


77 The second instructor was Susan Gillig, Assistant Dean for Clinical Programs at UCLA Law School. 
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one party remained adamantly committed to a particular monetary amount. This 
setting is a severe test of mediation and negotiation behaviour because of both the 
mandatory nature of the mediation and the constraints placed on it by having an 
arbitration award strongly colour the parties’ bargaining expectations. In this setting 
all parties were represented so that the negotiation behaviour we observed and 
facilitated consisted entirely of lawyer negotiation. Parties with authority to settle 
are required to attend these sessions, however, so that all mediations included both 
counsel and parties, with parties in some cases taking a more active role (for example, 
when they were insurance claims adjustors). 

In both settings mediators are not paid and consider their work pro bono contri- 
butions to the legal community. Their training, experience and commitment to 
particular mediation and negotiation models vary enormously, though Dispute 
Resolution Services which administers virtually all court programmes in Los Angeles 
courts does attempt evaluation and quality control. In some other settings, such as 
in the Family Courts in California, mediators are professionalised, full-time paid 
employees of the courts.” 

In one court setting, a local municipal court, students mediated general civil disputes 
(most commonly landlord-tenant disputes) singly with both represented and unrep- 
resented parties. Students were trained in landlord-tenant law and mediated with 
a model that included the explanation of rights as well as interests.” These cases, 
when aggregated, provided a rich matrix of party only, represented vs non-represented 
parties and fully represented cases. One repeat player landlord’s lawyer absented 
himself from all mediations in which the tenant was unrepresented on the theory 
that it was unfair for him to be present.® In one case a student mediator served 
both as mediator and language translator, a combination of roles that is often 
considered quite problematic in the mediation process. In this case (which I observed), 
translation was used masterfully to fully explain to the parties everything that was 
happening and had the salutary effect of slowing down the process, which was helpful 
to all participants and ideal for research observation. In this setting mediations ranged 





78 California has compulsory conciliation requirements in all family custody matters. In this court the 
conciliators are usually psychologists or social workers with advanced degrees and specialised court 
training. Property settlements in divorce are currently mediated by volunteer attorneys. There is an 
interesting question here about what legal matters get allocated to which professionals. 

79 In another paper J am exploring the important issue of the role of law in mediation. It should be noted 
here that in the relevant jurisdiction there are very strong rent control and other tenant protective 
devices and many tenants’ advocates are quite hostile to the mediation process. The mediation model 
with which my students are trained is infused with a strong legal rights component and thus distinguishes 
between, but tries to deal jointly with, both rights and interests issues. This is itself an issue of some 
controversy among professional mediators. 

I should also note for the record that we received access to the courts by working with Dispute 
Resolution Services, an organisation sponsored by the Los Angeles Bar Association that provides 
mediation services, through trained volunteers, throughout Southern California. This was a sensitive 
undertaking since I had earlier served as an evaluator of that programme and the services it was providing 
to the local indigent community. I gratefully acknowledge the cooperation and professionalism of the 
administrative staff and mediator coordinators with whom we worked. 

Confidentiality agreements were signed in all cases and thus no identifying names or characteristics 
of disputes will be revealed here. 

I am mindful (and am not here dealing with the important) human subjects protection issues in using 
clinical settings for social scientific research on dispute resolution or other lawyering processes. 

80 This of course raises interesting questions about his representation of his clients — we often mediated 
good settlements for tenants which he easily acceded to. No doubt this lawyer’s behaviour was as 
much affected by the economics of his fee structure (fixed fees for evictions) as by his belief in ‘fairness’ 
to the parties. 
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from 30 minutes to several hours and could have been continued to a second 
session.*! 

In the second court setting, at a larger urban court, students working in teams 
mediated general civil cases of all types (with a preponderance of personal injury 
and medical malpractice claims) in which all attorneys and parties with authority 
to settle were required to attend.*? Mandatory mediation has its problems from a 
policy perspective but, for a researcher, it assures that all negotiation behaviours 
are equally likely to be represented, as contrasted to the self-selecting process of 
parties who choose mediation and may be more likely to exhibit problem-solving 
or cooperative negotiation behaviours. . 


Findings 

The descriptive data reported here are derived from written transcripts (no taping 
of confidential mediation is permitted without party permission) taken during each 
mediation by the instructor-supervisor for purposes of instructing and giving feedback 
to the student mediators. Students were also asked to complete short evaluative papers 
of their mediative interventions and negotiation choices made by the parties or 
attorneys. 

Rough calculations of the gross data indicate that we settled less than two-thirds 
of our cases.% There were no clear patterns with respect to whether settlement was 
easier or more difficult with represented, rather than unrepresented parties.™ 
Settlement was considerably more difficult with institutional parties such as govern- 
mental agencies, insurance companies or very large landlords, often because either 
the lawyer or the principal was unwilling to look at the specifics of individual cases 
but tended to treat each legal case as a single example of a larger problem.® 
Repeat player lawyer-negotiators were slightly more likely to treat the mediation 
as a pro forma exercise, some coming dangerously close to liability for sanctions 
by bringing only one offer and failing to move.™ 





81 Mediation was strongly supported and recommended, but not required, by the presiding judge who 
has been a supporter of both ADR and clinical education. He is an alumnus of the law school. Mediation 
space was at a premium in this setting and we often mediated in the jury deliberation room of a court 
in which there was an ongoing trial, which affected the use of caucusing and breaks. 

82 This mediation, though labelled voluntary, followed from a compulsory arbitration process (in which 
at least one party was seeking the next level) and may have reflected a belief that mediation was a 
condition precedent to proceeding to a trial de novo or, at the very least, that pushing to another level 
might increase settlement offers by increasing transaction costs. In this setting we mediated in a cubicled 
conference room which permitted caucusing but endangered, to some extent, confidentiality as voices 
outside and inside of the room could be heard. Clearly the architecture of courthouse mediation has 
a detrimental effect on the processes taught in more private clinical settings at law school teaching 
facilities. 

83 A rate that is lower than the general settlement rate of Dispute Resolution Services in the courts. 
In my view this lower rate was the result of a more rights-based mediation model, less ‘coercive’ 
settlement techniques used by student mediators as contrasted to volunteer (and busy) lawyer mediators, 
our lack of need to account for settlement rates (query whether we will continue to have access if 
our settlement rates ‘fall too low’) and our ability to more easily continue mediation sessions. 

84 The analysis of these transcripts is not totally complete so these reports are preliminary. 

85 As an illustration, we mediated a group of auto accident cases, both personal injury and property 
damage, against the same insurer who claimed to be dealing harshly with an increase of ‘fraudulent’ 
claims. Though we did see some evidence of exaggerated or even trumped up cases, this insurer failed 
to exhibit any real flexibility with respect to any individual case. If institutional policy or setting precedent 
is a value of case processing, see Fiss, supra n 8, there is little evidence that repeat negotiators in 
the mediation setting were giving up on larger institutional concerns. 

86 Suggesting in their behaviour the tendency to low intensity negotiation contact and content common 
in repeat player or small stakes negotiations found by Kritzer, Genn and Ross. 
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On the other hand, lawyers were no more or less likely to engage in distributive 
or competitive behaviours than parties. To be sure, there were clearly some lawyers 
who saw the mediation process as another stage in litigation manipulation for delay 
or other strategic purposes.*” But some lawyers actually facilitated the settlement 
process by trying to develop creative solutions or to get the parties to work together. 
In one case involving a now dissolved but lengthy business partnership, both lawyers 
and the mediators were aligned in trying to work on relationship as well as monetary 
issues, while the parties aligned themselves in their desires to perpetuate their conflicts 
and refusal to settle, demonstrating that if parties want something very badly (in 
this case vengeance and retribution) they may be powerful enough to defeat their 
own lawyers and any dispute resolution process. In other cases, even landlord lawyers 
often became aligned with creating a ‘good deal’ for all by attempting to specify 
the conditions for continuing tenancies or by at least serving to facilitate the 
communication process between their clients and their tenants. For some lawyers, 
peace, even if not economically advantageous, may be more important; for other 
lawyers, fee structure (or a desire to leave the courthouse) may provide incentives 
to assist settlement efforts. 

Some lawyers (and parties) demonstrated a clear desire to develop creative 
solutions, such as the lawyers who sought to restructure a business relationship of 
over thirty years between their warring clients, using the lawsuit about a single failed 
payment to encourage a restructuring of the whole relationship. In several other 
cases, landlord and tenants creatively restructured back rent and payment schedules 
to coincide with repairs to property or to time needed to find a new apartment. In 
one case where a tenant felt embarrassed by being sued, the landlord offered to 
print an apology to other tenants in the building. These individualised ‘solutions’ 
demonstrate the best of mediation and productive problem-solving. At the other 
extreme were lawyers and claims adjustors who came to court mediation sessions 
with fixed negotiation offers that they refused to change, even after listening to new 
facts or needs from the other side, either because of larger institutional concerns 
(a policy of playing ‘hardball’ on fraud cases, or landlords who insisted on having 
complaining tenants who had failed to pay the rent leave the premises) or because 
of their own personalities. As indicated above, in some cases creative lawyers were 
limited by clients who sought retribution, punishment or vindication. Our experience 
was that lawyers were not necessarily a help or a hindrance to the negotiation process 
— as a group they demonstrated the full range of human abilities to make problems 
better or worse. The presence of lawyers did make management of the dispute process 
easier — lawyers were clearer about rules and procedures and were effective at 
informing their clients about the processes in which they were involved. 

Our most troubling observation was not that lawyers were all likely to engage 
in unproductive, competitive or distributional behaviours, but that people (including 
parties and lawyers) did seem to exhibit almost predetermined tendencies toward 
dichotomised approaches to the dispute problems they faced. Consistent with my 
more theoretical work, it seemed as if orientation to the particular problem or a 
mind-set about how to negotiate generally was the best predictor of negotiation 
behaviour, regardless of the role of the parties as principals or representatives, or 





87 See Menkel-Meadow, supra n 70, for a discussion of how ADR has become another weapon in the 
adversarial arsenal of some lawyers. f 
88 See Menkel-Meadow, ‘Toward Another View,’ supra n 1. 
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plaintiffs or defendants. This would suggest that personality plays a central role 
in negotiation behaviour, an observation long made by psychologists studying 
the negotiation process.” Thus, personality may ultimately be more salient in 
understanding negotiation behaviour than role or professional orientation. Further 
empirical work by clinicians and other dispute resolution trainers who employ either 
the Thomas-Kilman MODE conflict exercise,” Myer-Briggs Personality Inventory 
or other psychological tests,” may shed further light on the role that prior orien- 
tation plays, both in the educational and negotiation process. If personality is so 
central to negotiation behaviour, what can we hope to accomplish in negotiation 
teaching?” 

On the other hand, there was a minority of both lawyers and parties who willingly 
demonstrated openness to a new process (and one team of lawyers who reported 
that we did not mediate like most of the mediators in the courts, meaning that we 
facilitated settlements and encouraged brainstorming, rather than suggesting solutions 
and exclusively using mandatory settlement caucuses™) and who saw the mediation 
process as an opportunity to learn and improve their negotiation skills. This orientation 
of openness and willingness to learn from experience provides the justification for 
claims made by me and others that mediation can serve an educative and 
transformative function.” 

Thus, from this limited experience, we sadly conclude that there may be an 
empirical reality to the polarised models of negotiation, but that these behaviours 
are not limited to lawyers. Parties too may have polarised orientations to the world; 
seeing in each dispute or encounter with another human being an opportunity, to 
‘set mine’ or to ‘see what can be done about this problem and work things out.’ 
If, as many researchers report, most people are lazy about negotiation, that is they 
seek to ‘satisfice’ with low intensity contacts and expect to compromise in the middle, 
the two polarised orientations will, in reality, meet in a compromised middle that 
may not accurately reflect what the parties really need or what they are really entitled 
to, unless they have made explicit choices about the transaction costs of more 
involved, higher intensity negotiation processes. 





89 This is consistent with the work of Merry and Silbey who found two mediator types dominating their 
study of small claims and community mediation — advocate-mediators and peacemaker-therapeutic 
mediators, ‘Mediator Settlement Strategies’ (1987) 7 Law & Policy Quarterly 32. 

90 Dean Pruitt and Jeffrey Z. Rubin, ‘Social Conflict: Escalation, Stalemate and Settlement’ (New York: 
Random House, 1986); Morton Deutsch, ‘The Resolution of Conflict: Constructive and Destructive 
Processes’ (New Haven, Conn: Yale University Press, 1973); J.Z. Rubin and B. Brown, ‘The Social 
Psychology of Bargaining and Negotiation’ (New' York: Academic Press, 1975). 

91 Kenneth W. Thomas and Ralph H. Kilmann, ‘Conflict Mode Instrument’ (1972), described in 
K. Thomas, ‘Conflict and Conflict Management’ in M.D. Dunnette (ed), The Handbook of Industrial 
and Organizational Psychology (Chicago: Rand McNally, 1975); Roderick Gilkey and Leonard 
Greenhalgh, ‘The Role of Personality’ in Breslin and Rubin (eds), Negotiation: Theory and Practice 
(1991). 

92 See tests specified in Gilkey and Greenhalgh, op cit. 

93 A lot, in my view. Negotiation is still both a science and an art and with a little self-awareness about 
one’s personality tendencies lawyers and students can still learn to broaden their repertoires and increase 
the scope of their choices. 

94 Separate meetings with the parties. 

95 See Menkel-Meadow, supra n 70; Bush, ‘Defining Quality in Dispute Resolution: Taxonomies and 
Anti-Taxonomies of Quality Arguments’ (1989) 66 Denver L Rev 335; and Bush, ‘Mediation and 
Adjudication, Dispute Resolution and Ideology: An Imaginary Conversation’ (1989) 3 J Contemp 
Legal Issues 1. 
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Implications for Education and Regulation of N egotiation 
and Mediation 


When our students mediated disputes it caused them to become more critical of 
their own negotiation work. They asked how they could facilitate better solutions, 
how they could go beyond satisficing solutions and educate the other side about 
the advantages of deeper considerations of the goals, needs, interests and justice 
concerns of particular problems. As mediators, they became educators about the 
negotiation process and this in turn affected their own view about how they negotiated 
themselves. Perhaps it was the old saw about ‘knowing it when they saw it’? — by 
watching others behave unproductively or inefficiently and by trying to intervene 
and rechannel conflict productively they understood better the dimensions of the 
complexity of their own negotiation behaviour. Faced with an empirical reality of 
how lawyers actually behave, students saw the costs of conformity as they struggled 
to facilitate better solutions in a mediation setting.” Confronted with the reality of 
how lawyers and parties actually behave, students became motivated to learn how 
not to reflect the destructive or inefficient patterns they observed. 

For me this is the promise of education about negotiation and dispute resolution. 
In the face of strong empirical evidence that most negotiation is low intensity and 
potentially quite inefficient, not to mention unpleasant, I persist in a prescriptive 
vision that lawyering can be made better and used for better purposes. What we 
learned from this experience is that aggregations of clinical lawyering experiences, 
even when the data are ‘bad’ (that is disconfirming of what we hope to find), are 
extremely useful for the learning — both as a check on reality and as a motivator 
for the future. The clinic as social science laboratory gives us the potential for 
understanding how lawyering currently is conducted, allows us to test our theories 
and engages us in the continuing process of trying to improve the lawyers that we 
produce. Thus, if the ‘theory-practice spiral” is really to inform our work, it must 
include empirical assessments of what we see and observe in lawyering behaviour 
and, ultimately, must be turned on us as well to evaluate what differences our 
educational processes make. 

This work has further implications for regulation of the dispute resolution process. 
If we are to understand and evaluate the behaviours engaged in by lawyers who 
control the outcomes clients receive in the civil justice system, we must confront 
the important policy issues of when to privatise and when to make public the varieties 
of alternative dispute resolution processes now in use. An obvious and clear line 
is that when the public facilities of courts are used, the processes must be made 
available for scrutiny and evaluation (while protecting client confidentiality at the 
same time), especially when third parties (such as mediators or settling judges) are 
provided by the public fisc. More difficult is the issue of how to regulate private 


eee 


96 I realise the text is full of my conclusions and unsubstantiated assertions. Clearly not all students saw 
things this way. In several cases, as instructors we had to deal with student over-identification with 
particular parties. In some cases this reflected the volatility of local politics about rent control and 
students’ growing conservatism and identification with landlords rather than tenants (an example of 
projected class consciousness), but that too is a subject for another day. 

97 See Goldfarb, ‘A Theory-Practice Spiral: The Ethics of Feminism and Clinical Education’ (1990) 
75 Minn L Rev 1599; Spiegel, ‘Theory and Practice in Legal Education: An Essay on Clinical Legal 
Education’ (1987) 34 UCLA L Rev 577: Lesnick, ‘Infinity in a Grain of Sand: The World of Law 
and Lawyering as Portrayed in the Clinical Teaching Implicit in the Law School Curriculum’ (1990) 
37 UCLA L Rev 1157. 
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negotiations. Many have suggested that lawyer ethical and professional responsibility 
rules should be modified to require greater honesty, candour and good faith 
bargaining, but thus far, such efforts have failed in the United States due to the 
lack of agreement on how to specify standards for negotiation behaviour. Others 
suggest that increased continuing education requirements will teach lawyers more 
effective ways of negotiating and will move them away from the conventional, low 
intensity, compromising activity that may not be most effective for particular clients. 
Still others debate whether court-assisted ADR programmes should be mandatory 
or voluntary. In my view, even some form of mandatory programme may have 
salutary effects, if not used to ‘coerce’ a settlement. As the preliminary aspects 
of this study indicate, requiring lawyers to participate in a mediation programme 
makes visible to third parties (and to their clients) their negotiating behaviour and 
this visibility may in turn begin the kind of self-reflection and self-criticism that 
may motivate lawyers to examine their much entrenched behaviour. 

Empirical studies reveal that negotiation behaviour remains relatively simplistic 
and does not yet track the more subtle and nuanced theories of negotiation developed 
in a wide range of academic disciplines. Perhaps through greater visibility of dispute 
resolution processes we may be able to educate and then regulate lawyers to produce 
wise, efficient and amicable solutions to legal problems. 


98 See sources cited in n 35. 
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Alternative to What? Theories of Litigation, Procedure 
and Dispute Settlement in Anglo-American 
Jurisprudence: Some Neglected Classics 


William Twining* 


Concern with different institutions and methods of dispute settlement has a long 
history. But the rapid growth in lawyers’ interest in ‘alternative dispute resolution’ 
(ADR) is widely perceived to have gathered momentum in the late 1960s in the 
United States.' In the past twenty years there has indeed been a remarkable growth 
in the ‘ADR industry,’ exemplified by the development of organisations, courses 
within law schools, continuing legal education and an extensive literature. The main 
stimuli appear to have been largely pragmatic and political rather than theoretical 
or ‘scientific.’ Three particular concerns seem to have predominated: a feeling on 
the part of the American legal establishment that the court system was becoming 
intolerably overloaded by an increased volume of civil claims and criminal 
prosecutions; a felt need, on the part of professionals and others, for specialised 
private fora to serve particular interests (eg commercial arbitration); and a view 
that over and above the concomitant increase in congestion, delay and expense, 
the system was incapable in more fundamental ways of living up to the ideals of 
“access to justice’ for all. 

When a ‘movement’ relating to law develops in the United States, one outcome 
is almost invariably a massive, confusing and largely unsystematic body of literature 
of variable quality.2 The ADR movement is no exception. In so far as any general 
patterns can be discussed from the American ADR literature, perhaps three main 
strands can be differentiated: first, a body of writing that is concerned with institu- 
tional design, in which the central questions relate to the appropriateness of different 
methods of dispute resolution to various types of ‘dispute.’ The pioneering work 
of Lon Fuller in the latter phases of his career is a prominent example.? Second, 
there has been a series of essentially political debates about the desirability and 
necessity of encouraging and developing ADR on a large scale. The diagnosis, 
prescriptions and the motives of the enthusiasts were challenged by sceptics of varying 
political persuasions: for example, radical critics such as Jerold Auerbach and Richard 
Abel, while doubting that ‘justice’ was routinely achieved in litigation, argued that 
the alternatives prescribed by advocates of ADR were no more likely to enhance 
either access to or delivery of justice in practice and that the net effect of the movement 


*Faculty of Laws, University College London. 

This paper was presented to an Anglo-Soviet Colloquium in Moscow in June 1990 and is published here 
without revision or adaptation. Some of the ideas are developed at greater length in W. Twining, Rethinking 
Evidence (Oxford: Blackwell, 1990) (hereafter RE), esp chs 3, 5 and 11. 


1 egS. Goldberg, E. Green and F. Sander (eds), Dispute Resolution (Boston: Little Brown, 1985) ch 1. 
Discussions of ADR in the common law world have hitherto tended to be overshadowed by the American 
debates. 

cf the American Realist and Law and Literature ‘Movements.’ 

L.L. Fuller, ‘Mediation — Its Forms and Functions’ (1971) 44 S California L Rev 305; ‘The Forms 
and Limits of Adjudication’ (1979) 92 Harv L Rev 353. 
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would be to discourage the disadvantaged from trying to assert their legal rights. 
From a rather different perspective, Owen Fiss argued forcefully ‘against settlement’ 
not only on the grounds that negotiation and mediation tend to favour the powerful, 
but also because the development of alternatives would undermine the creative role 
of the courts in developing public policy and inventing new solutions — an optimistic 
(and perhaps prototypically American) conception of the political role and importance 
of courts.° 

A third strand of literature is specifically educational. While some of the most 
prominent educational works deal with broad issues of institutional design and its 
political implications, the main thrust is to prepare lawyers for participation in these 
alternative modes by developing ‘skills’ in respect of such matters as counselling, 
interviewing, negotiation, mediation and non-curial advocacy. 

The vast bulk of these three bodies of literature is atheoretical. By and large it 
represents a series of pragmatic and ad hoc reactions to some specific perceived 
problems in the American legal system at a particular period in history. There are 
two main exceptions to this broad generalisation: first, quite extensive reference 
is made to the specialised and generally excellent literature of legal anthropology 
exemplified by such writers as Malinowski, Llewellyn and Hoebel, Gluckman, 
Gulliver and Nader.’ Second, a substantial body of detailed empirical research has 
been done on criminal process, civil litigation and some alternative processes.? 
Most of this research has been informed-by contemporary social science methodology 
and fits within the kind of theoretical framework that is associated with ‘the process 
school’ in American jurisprudence — that is to say, a perspective that views litigation 
‘and other legal processes as a largely linear and discrete series of decisions and 
events involving a variety of participants, arenas, procedures, discourses and 
outcomes.’ 

This characterisation of a vast and complex body of American literature is, of 
course, a great simplification.'° However, in so far as it is broadly correct it 
suggests that this heritage has two characteristics that need to be borne in mind by 
outsiders. First, it focuses on concerns, institutions and phenomena that are 
specifically American, despite the de-parochialising influence of anthropology. 
Second, it is largely divorced from what is widely perceived to be ‘mainstream’ 
Anglo-American jurisprudence as exemplified, on the one hand, by English positivists 
in the tradition of Bentham, Austin, Hart and Raz, and by their, largely American, 
critics such as Rawls and Dworkin. The two main exceptions to this are, perhaps, 
Lon Fuller and Karl Llewellyn. However, there is, or at least there is generally 
thought to be, a disjuncture between these two jurists’ ‘sociological’ writings about 





4 R. Abel, The Politics of Informal Justice (New York: Academic Press, 1982); J. Auerbach, Justice 
Without Law? (New York: Oxford UP, 1983). 

5 Extracts from these debates are collected in L.L. Riskin and J.E. Westbrook, Dispute Resolution and 
Lawyers (St Paul, Minn: West, 1987) ch 1; and Goldberg, Green and Sander, op cit pp 485—503. 

6 eg op citn 5; and N. Gold, K. Mackie and W. Twining (eds), Learning Lawyers’ Skills (London: 
Butterworths, 1989). 

7 A useful survey of the literature is F. Snyder, ‘Anthropology, Dispute Processes and Law: A Critical 
Introduction’ (1981) 8 Brit J Law & Society 141. See also S. Roberts, Order and Dispute 
(Harmondsworth: Penguin, 1979). 

8 eg the work of Felstiner, Galanter, Miller and Sarat, and the Wisconsin Dispute Processing Program 
(1979—). 

9 See below, n 37. 

10 The ADR movement has been treated here as a largely American phenomenon. The ideas generated 
have been picked up and developed in common law countries, especially the United Kingdom, Australia 
and Canada. Of course, most of what is now subsumed under ADR antedates the ADR movement. 
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dispute settlement and their most memorable contributions to mainstream 
Jurisprudence. Only a tenuous connection is perceived between Fuller’s writings 
on mediation and adjudication and his attacks on positivism; similarly, Llewellyn’s 
reputation as the spokesman and interpreter of Legal Realism, the architect of the 
Uniform Commercial Code and the author of The Common Law Tradition is generally 
treated as separate from The Cheyenne Way and his ‘law jobs theory.’ I have argued 
elsewhere that Llewellyn’s thought has a greater unity than this interpretation 
suggests. The same could probably be said of Fuller. 

In so far as there is a perceived disjuncture between the literature on ADR and 
mainstream Anglo-American jurisprudence, this is puzzling because one of the most 
persistent concerns of our legal theorists has been about the nature of adjudication. 
Twentieth-century Anglo-American jurisprudence has been extraordinarily court- 
centred, with many of the main debates focusing on the role of judges and reasoning 
about questions of law in hard cases." If alternative dispute resolution is mainly 
concerned with alternatives to civil adjudication, it seems strange that mainstream 
theories of adjudication do not feature prominently in discussions of ADR. 

Two related factors may help to explain this disjuncture, at least in part. First, 
Anglo-American legal scholarship and legal education have tended to focus on 
analysis, exposition and argumentation about legal doctrine. In respect of this, the 
most visible and interesting issues tend to surface in atypical arenas, notably appellate 
courts. This sometimes obscures the obvious point that in only a tiny percentage 
of litigated cases is an adjudicative decision required; only a small percentage of 
adjudicative decisions involves disputed questions of law rather than of fact or 
disposition; and the percentage of cases that are appealed is strikingly small. The 
vast majority of civil cases is settled or abandoned before trial; and an even greater 
percentage of criminal cases involves a guilty plea which precludes an adjudicative 
decision on either the facts or the law. Accordingly, in so far as a great deal of 
Anglo-American jurisprudence focuses on the roles and reasonings of appellate judges 
on questions of law, and treats such judges as the centre-point not only of litigation, 
but of law in general, it treats statistically insignificant and atypical decisions as 
central. The phrase ‘alternative dispute resolution’ is revealing. The word ‘alternative’ 
implies exceptional or secondary or even deviant in contrast with something that 
is normal or standard or ordinary. But alternative to what? To litigation? Hardly 
— for some of the standard alternatives such as negotiation, compromise and 
mediation regularly feature as phases within litigation. To adjudication? If so, it 
is not just our theorists who are obsessed with the atypical; rather, court-centred 
thinking and discourse are deeply ingrained in our legal culture. 

For closely related reasons, those enclaves of legal theory which have focused 
more directly on non-curial legal activities and phenomena — sociology of law, 
legal anthropology and its precursor historical jurisprudence — have generally been 
marginalised in our legal culture. Thus, the main parts of our theoretical heritage 
that are seen as relevant to dispute settlement are largely outside the mainstream 
of jurisprudence. However, there are some exceptions and in this paper I shall draw 
attention to some works that help to bridge the gap between marginalised sociological 
theory and orthodox legal scholarship. 


11 The most prominent contemporary example is Ronald Dworkin and his critics. 

12 Some statistics on settlement out of court, guilty pleas and appeals in England and Wales are usefully 
collected in Michael Zander, Cases and Materials on the English Legal System (London: Weidenfeld 
& Nicolson, 5th ed, 1988). 
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Jeremy Bentham (1748—1832) is, of course, England’s most famous jurist. More 
written about than read, the general outlines of his thought are well known: a 
particular version of utilitarianism that is the foundation and driving force of all 
his thought; his ‘theory of fictions’ which contains both his general epistemology 
and his main methods of analysis; his account ‘of laws in general’ which provides 
the framework for his jurisprudence; his grand design for a ‘pannomion’, a complete 
body of codified law, including a Constitutional Code, a Penal Code and a Civil 
Code; his theory of punishment and rewards, and so on. Less well known, but among 
the most extensive of his writings, are his theories of procedure and evidence 
(adjective law) and of judicial organisation, which deal with what he saw as a crucial 
part of his grand design, the implementation of the whole system of laws founded 
on utility." 

Despite its extent, this aspect of Bentham’s work can be summarised quite 
succinctly. The object of adjudication is the implementation and application of positive 
law made by the legislator to promote utility. The direct end of adjective laws is 
rectitude of decision, that is, the correct application of substantive law to true facts. 
The collateral or subordinate end is avoidance of vexation, expense and delay. 
Conflicts between the direct and the subordinate ends are to be determined on the 
basis of utility. The system of procedure best calculated to further these ends is 
‘the Natural System’ as contrasted with the ‘Technical System.’ The former is 
characterised by an almost complete absence of artificial (ie man-made) and technical 
devices, including formal binding rules of evidence and procedure. Rectitude of 
decision is to be secured by making provision for the forthcomingness of witnesses 
and the completeness and accuracy of testimony, backed by sanctions; by placing 
responsibility for each decision on the shoulders of a single judge who is adequately 
remunerated; the main securities against misdecision are simplicity and, above all, 
publicity. Questions of fact and the weighing of evidence should be governed by 
ordinary principles of common sense reasoning. The legislator should provide 
guidance to judges in the form of ‘instructions’ addressed to the understanding rather 
than by general binding rules addressed to the will." The court system should be 
organised to provide cheap, simple, accessible, local, public justice." 





13 For details see W. Twining, Theories of Evidence: Bentham and Wigmore (London: Weidenfeld & 
Nicolson, 1985) ch 2. 

j4 See generally Theories of Evidence, cited in n 13. There is currently a debate among Bentham scholars 
as to whether Bentham thought that the judge should also treat all substantive law (including the codes) 
as being subject to the overriding principle of utility in the particular circumstances of each case — 
in short, whether Bentham had a direct or act-utilitarian theory of adjudication. The main proponent 
of this view is Gerald Postema, Bentham and the Common Law Tradition (Oxford: Oxford UP, 1986); 
three different interpretations have been advanced by J. Dinwiddy (Review of Postema) (1989) 1 Utilitas 
283; P. Kelly (Review of id) (1989) History of Political Thought 366; and W. Twining, ‘Reading 
Bentham’ (1989) LXXV Proc Brit Academy 97, at n 31. 

15 Bentham’s list of the evils of procedure as he perceived them to be, in the England of his day, is 
interesting in this context: 


In the penal branch, 

1. Impunity of delinquents. 

2. Undue punishments, viz punishment of non-delinquents, or punishment of delinquents otherwise 
than due. 


In the non-penal branch, 
3. Frustration of well-grounded claims. 
4, Allowance of ill-grounded claims. 
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A great deal of Bentham’s energy was directed to attacking the complexities and 
expense of procedure and the confusing technical rules of evidence, which were, 
he believed, sustained mainly by the sinister interests of lawyers and of judges (who 
also depended for their income on fees). In the two centuries since he wrote, almost 
all changes in procedure, evidence and judicial organisation have represented moves 
in the general direction that Bentham advocated, without going as far as he proposed 
and in a piecemeal and slow manner that he would have deplored. Similarly, the 
underlying basic assumptions about what is involved in rational adjudication and 
in proving facts have been almost universally adopted by specialist writers on the 
law of evidence. This is in spite of the fact that many of them have defended some 
of the technical rules that he attacked and even though this ideal type of ‘The 
Rationalist Tradition of Evidence Scholarship’ sits less comfortably with adversarial 
than with inquisitorial modes of procedure.'* Bentham favoured a system of pro- 
cedure that cut across the standard distinctions between ‘inquisitorial’ and ‘adversarial’ 
systems: many of his ideas fit the former model better (eg active questioning by 
the judge), but he also favoured confrontation of parties and witnesses face-to-face 
in oral proceedings and considered that cross-examination was the redeeming feature 
of the English tradition.” 

One reason for Bentham’s continuing significance is that he tended to take clear, 
unequivocal, often extreme positions on fundamental issues. His models of rational 
adjudication and of the Natural System of Procedure provide useful and rich ‘ideal 
types’ for contrasting ‘alternative’ methods of dispute resolution to adjudication. 
His attitude to compromise and conciliation are especially suggestive in this context. 
He studied the Danish Courts of Reconciliation and similar experiments in France, 
and viewed them with some ambivalence. He recognised some value in the concilia- 
tive function, especially in cases in which each side complained of a series of supposed 
wrongs.'? But this was rigidly limited by the importance he attached to full 
implementation of substantive laws, deemed to be consistent with utility. He assumed 
that reconciliation is best achieved by adjudication in conformity to law: ‘The 
increased facility of extinguishing ill-will, and at the same time rendering complete 
Justice, is among the advantages possessed by the natural system of procedure in 
comparison to the system of technical procedure.’ 

Bentham considered that the use of the pardon in criminal cases was only justified 
in exceptional circumstances and it is almost certain that he would have opposed 
institutionalised plea-bargaining. He was even more uncompromising about com- 
promise. In Scotch Reform he wrote: ‘Another mode of termination is by what is 
called compromise: which, being interpreted, is denial of justice.’ This follows 
from the high value he placed on implementation of law and vindication of rights 
(expletive justice — ie justice under the law). Compromise, even in situations of 
equality of bargaining power when parties freely consent, involves the sacrifice of 
rights and hence a cost, which is only ever justified as the lesser of two evils. He 


. Expense. 

. Vexation. 

. Delay. 

. Precipitation. 

. Complication. (ii Works 19, Bowring edition). 

16 Theories of Evidence ch 2; RE ch 3. 

17 id. 

18 For details see Theories of Evidence 94—95, 213, ns 40 and 41. 

19 J. Bentham, Principles of Judicial Procedure, ii Works 47 (Bowring edition) (Italics added). 
20 Scotch Reform (v Works 35). 
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anticipated modern commentators in doubting whether bargaining is ever really equal 
or consent truly free. On this interpretation, it seems likely that Bentham would 
have looked with deep suspicion on modern efforts to promote mediation, negotiation 
or arbitration (especially in private), and other alternatives to the kind of open, cheap, 
simple, speedy implementation of the law that would be achieved in his ideal court 
system. 

Some of Bentham’s concerns have resurfaced in modern debates, typically divorced 
from the comprehensive framework of his grand design. For example, Lon Fuller 
in developing his famous distinction between ‘monocentric’ and ‘polycentric’ tasks 
and arguing that courts should, as far as possible, not take on the latter, assumed 
a similar conception of courts to Bentham.” He saw them as institutions with 
specific characteristics only suited to applying and implementing law in respect of 
‘monocentric’ tasks. Some critics have challenged this ‘traditionalist’ view, arguing 
that courts are much more flexible institutions that have a crucial role to play in 
adapting laws and politics to changing conditions and in creative problem-solving 
generally. It is partly because of this ‘adaptationist’ view of the role of courts that 
Owen Fiss has argued forcefully ‘against settlement,’ taking almost as strong a 
position as Bentham on the basis of a view of the role of courts that Bentham 
categorically rejected.” . 

Bentham’s picture of the Natural System of procedure and his recommendations 
for access to justice may seem to be simplistic, Utopian and unworkable to some 
modern eyes; but they contain the clearest and most coherent example of a design 
theory that vests responsibility for implementation of law and vindication of rights 
almost exclusively in state courts, and his reasons for this need to be taken seriously 
in considering alternatives. 


Llewellyn’s Law-Jobs Theory and Some Successors 


Karl Llewellyn’s ‘law-jobs’ theory is rather better known than Bentham’s writings 
on adjective law, but like the latter it represents a relatively neglected part of his 
thought. It is relevant in the present context because it places dispute prevention 
and dispute settlement at the centre of a general sociological theory of law- 
government. The outline of the theory can be summarised as follows’: All of us 
are members of groups, such as a family, a club, a teenage gang, a school or 
commercial organisation, a trade union, a political party, a nation state, the world 
community. In order to survive and to achieve its aims, in so far as it has aims, 
any human group has to meet certain needs or ensure that certain jobs are done. 
The first, perhaps the most important, of these jobs is to channel behaviour and 
expectations of members of the group in order to avoid conflicts or disputes within 
it. Second, when disputes arise, they have to be resolved or, at least, be kept at 
a tolerably low level, or else the group will disintegrate or its objectives will be 
frustrated or impaired. Third, as the circumstances of the group change, so the 
behaviour and expectations of members of the group have to be adjusted to such 





21 Fuller (1979) op cit, cf Goldberg, Green and Sander, op cit ch 2. 

22 O. Fiss, ‘Against Settlement’ (1984) 93 Yale LJ 1073. The most important modern defence of 
compromise is by Stuart Hampshire, Innocence and Experience (London: Allen Lane, 1989). 

23 See especially K. Llewellyn, ‘The Normative, the Legal and the Law-Jobs’ (1940) 49 Yale LJ 1355. 

24 This formulation is adapted from W. Twining and D. Miers, How to Things With Rules (London: 
Weidenfeld & Nicolson, 3rd ed, 1991) pp 159—160. 
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changes in order to avoid conflicts and disappointments. Fourth, decision-making 
in the group needs to be regulated both in respect of who has power and authority 
to participate in decisions and in respect of the procedures by which decisions are 
arrived at. This allocation of authority and power is typically the primary function 
of a ‘constitution’ of, for example, a club or a nation state. Fifth, in any group, 
but especially in complex groups, techniques, practices, skills and devices need to 
be developed for satisfactorily meeting the first four needs. Channelling behaviour, 
settling disputes, making smooth adjustments to change and providing for acceptable 
ways of reaching decisions can often be difficult tasks, involving high levels of skill 
or quite refined or sophisticated devices and institutions. 

This last category, which Llewellyn called the ‘Job of Juristic Method,’ focuses 
attention on institutional design (eg constitution-making), specific inventions and 
devices (eg the letter of credit, the trust, mini-trials), individual skills (eg in negotia- 
tion, advocacy, fact-management) and more general craft traditions. In bare outline 
this looks like a fairly orthodox functionalist sociological theory, which provides 
a convenient characterisation of the main tasks of law, but can hardly be claimed 
as particularly original except perhaps in repect of the focus on juristic method or 
legal technology. Moreover, it has been suggested, this is an example of ‘extreme 
functionalism’ and hence is vulnerable to standard criticisms of old-fashioned 
functionalism of the kind associated with Talcott Parsons and Robert Merton.” 

This is not the place to consider such criticisms in detail. I believe that the theory 
can be interpreted in a way which exonerates it from the most damaging criticisms 
and that aspects of it are suggestive and have been fruitfully developed by Llewellyn 
and others. Here, however, I wish to advance some reasons why this provides a 
particularly helpful perspective from which to consider dispute settlement. 

First, the theory boldly claims to apply to all human groups, from a two-person 
unit (such as a motor-racing team or a one-parent family) to the world community. 
It includes submarines, prisons, clubs, tribes, villages and multinational corporations, 
and regional groupings as well as nation states. Controversy has surrounded how 
useful it is to treat all human groups as comparables,” but in so far as one can ask 
certain standard questions about how disputes are avoided and handled in any group 
its claim to comprehensiveness is particularly significant. For example, it helps to 
free legal theory from focusing exclusively on the nation state and it thus provides 
a starting point for theories of legal pluralism and ‘non-state law.’ Second, the 
theory provides one escape route from obsessive concern with the definition of law. 
For Llewellyn, ‘the institution of law-government’ was the main, but not the only, 
institution specialised to performing the law-jobs in those groups we choose to call 
‘societies’; conversely, the law-jobs are the main, but not the only, functions of 
that institution. In specific contexts for particular purposes, it may be useful to 
distinguish between the ‘legal’ and ‘non-legal,’ but these are merely secondary issues 
of taxonomy. From this perspective it matters little whether, for example, the Kpelle 
moot, a university disciplinary committee, an Ifugao ‘go-between,’ a marriage 
guidance bureau, or a ‘rent-a-judge trial’ are labelled as ‘legal’ or not — they are 
all institutionalised dispute-processing mechanisms that can be compared and 





25 A. Hunt, The Sociological Movement in Law (London: Macmillan, 1978) ch 3. For a balanced discussion 
of functionalism in the sociology of law, see R. Cotterrell, The Sociology of Law: An Introduction 
(London: Butterworths, 2nd ed, 1992) ch 3. 

26 eg Cotterrell, op cit pp 80—83; J. Frank, Courts on Trial (New York: Atheneum, 1963) p 77. 

27 J. Starr and J. Collier (eds), History and Power in the Study of Law (Ithaca: Cornell UP, 1989); Twining 
(1989) op cit n 14, at pp 129—133. 
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contrasted within a single framework. Third, Llewellyn claimed that all of the law- 
jobs are essential to group survival and successful achievement of collective 
goals.” But any particular task can be done by a variety of means, singly or in 
combination. Dispute prevention in most societies, for example, is served by a 
complex mixture of formal and informal norms, education, rewards and incentives, 

hedges, barbed wire, physical force and other means of social control. Similarly, 
in any group, one should expect dispute settlement to be achieved by a variety of 
means. In a famous passage, Llewellyn summed up the basic insight, which he 
credited to Max Weber: 


The jobs to be done are jobs to be done: modern complexity of institution serves merely 
to highlight processes which require to be gone through, in some fashion, in any group. ‘The 
jobs, therefore, get themselves done after some fashion always — or the group simply is no 
more. Hence if the officially announced imperatives fail to put themselves over, one must 
look elsewhere for the doing of the jobs ... Hence to see a Legal regulation which is not 
working is promptly to face a problem of further inquiry: What is working and how??? 


Finally, as this passage suggests, the law-jobs theory is a contextual theory which 
requires that any particular institution, device, ‘case’ or other phenomenon should 
be viewed in the context of a larger whole. Any decision or event in a process such 
as litigation should be viewed in the context of the process as a whole. Thinking 
in terms of total pictures and total processes was part of the basic methodology of 
Llewellyn’s ‘realism’. This leads naturally to one of the basic insights and truisms 
of modern dispute settlement theory: that in any given society only a tiny proportion 
of all disputes are likely ever to reach those institutions we choose to call ‘courts’ 
or even those processes which might be included within the sphere of ‘litigation.’ 
A natural starting point for the consideration of any particular dispute settlement 
method or institution is a realistic demographic total picture of all disputes in the 
society or group in question and how they are presently being resolved. 

The ‘law-jobs theory’ was developed in a number of directions by Llewellyn and 
others but, in my view, it has by no means fulfilled its potential. Apart from its 
direct influence on legal anthropology, four particular developments are of particular 
interest in the present context. 


Law-Crafts and Legal Skills 


Llewellyn in his later years elaborated a general theory of the crafts of law, which 
had both sociological and educational dimensions. It has been particularly influential 
in respect of the modern emphasis on direct teaching of legal skills (such as negotia- 
tion, interviewing, counselling and advocacy) based on systematic job analysis and 
skills analysis of lawyers’ operations and the role of law-trained people in a given 
society .* 


28 This claim can be interpreted as a useful tautology, if the concept of ‘group’ is defined in terms of 
co-ordination and absence of conflict; W. Twining, Karl Llewellyn and the Realist Movement (London: 
Weidenfeld & Nicolson, 1973), at pp 180—182. 

29 Llewellyn (1940) op cit at pp 1381—1382 (Llewellyn’s italics). 

30 Twining, ‘Talk about Realism’ (1985) 60 NYU L Rev 329, at pp 375—380. 

31 eg W. Felstiner, R. Abel and A. Sarat, “The Emergence and Transformation of Disputes: Naming, 
Blaming and Claiming’ (1980—81) 15 Law & Society Rev 631. Ee canige Rear 

32 See Karl Llewellyn and the Realist Movement, pp 353—356, 505—512. See especially I. Rutter, ;‘ uA. Be y 
Jurisprudence of Lawyers’ Operations’ (1961) 13 J Legal Education 301; Mackie, Gold and Twiting;” 
op cit n 6. caf io 
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The Parental Model of Law-Government 


Llewellyn also developed a typology of dispute settlement (parental, adversary, 
inquisitorial), initially in connection with the Pueblo Indians of New Mexico and 
subsequently in planning a project on Soviet law that was never executed. The 
idea of ‘the parental’ was later used by Professor Harold Berman in his writings 
on Soviet law% and may indirectly have influenced Mirjan Damaska’s analysis of 
comparative procedure, which more directly links different ideological structures 
to systems of legal procedure (see below).*° 


Arbitration 


Llewellyn’s wife, Soia Mentschikoff, used the law-jobs theory (including the 
‘parental’ concept) in her work on commercial arbitration, including the ambitious 
Chicago Arbitration Project that was never fully completed.*° 


Theories of Litigation 


Llewellyn was also directly and indirectly influential on subsequent theorising about 
litigation. Perhaps the most sophisticated example of work in this tradition is by 
John Griffiths, who has developed a total process model that takes account of modern 
developments in the sociology and anthropology of law.*’ His concern was to 
construct a general sociological theory of litigation, external to any particular legal 
system, for the purpose of conducting ‘scientific’ empirical research, specifically 
into divorce proceedings and administrative appeals in Holland. 

Griffiths usefully draws together some of the main lessons to be gleaned from 
the sociological and anthropological literature. For example, that concepts such as 
‘dispute’ and ‘case’ are problematic; that it is a common fallacy to assume that social 
processes are typically unilinear; that terms like ‘dispute settlement’ and ‘dispute 
resolution’ give a false impression of finality, whereas a particular agreement or 
decision may be just one phase in a longer process, or feud or story or series of 
stories; and that ‘ADR’ is often part of rather than an alternative to litigation. This 
is just one example of the sociological literature providing salutary reminders of 
complexities, which are sometimes forgotten in the optimistic discourse of a new 
movement. 


A Comparative Theory of Procedure: Mirjan Damaska 


Bentham’s theory of adjective law and rational adjudication was an integral part 
of a prescriptive design theory. It belongs to censorial rather than expository 
jurisprudence. Llewellyn and the other writers mentioned in the preceding section 
largely adopt perspectives drawn from social anthropology and sociology. My next 





33 ibid pp 363—365, 475—476. 

34 eg H. Berman, Justice in the USSR (Cambridge, Mass: Harvard UP, 2nd ed, 1963), esp at pp 421—423. 

35 M. Damaska, ‘Evidentiary Barriers to Conviction and Two Models of Criminal Procedure’ (1973) 
121 U Pa L Rev 506; The Faces of Justice and State Authority (New Haven: Yale UP, 1986). 

36 S. Mentschikoff, ‘Commercial Arbitration’ (1961) 61 Columbia L Rev 846. 

37 J. Griffiths, ‘The General Theory of Litigation — A First Step’ (1983) 5 Zeitschrift für Rechtssoziologie, 
Heft 2, 145, discussed in detail in RE ch 11. 
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example also involves Weberian ‘ideal types,’ used as tools of analysis and explana- 
tion in the comparative study of legal procedure. Mirjan Damaska’s important The 
Faces of Justice and State Authority, published in 1986, adopts the perspective and 
style of a comparative lawyer, but it has potential significance for many specialists 
whose concerns are more parochial. The author is exceptionally qualified to undertake 
the task, for he writes with authority and firsthand knowledge of the administration 
of justice in socialist, civilian and common law systems. A Yugoslav by birth, 
education and training, Professor Damaska taught and practised law in his own 
country before moving to the United States in the early 1970s. He is able to draw 
on literature in several European languages and from several disciplines. Students 
of Evidence and Criminal Procedure, and many others, will be familiar with 
Damaska’s outstanding article on ‘Evidentiary Barriers to Conviction,’ published 
in 1973. The present work is more ambitious and more abstract. It is an attempt 
to construct a systematic theoretical framework for the study and comparison of 
‘legal process’ in modern Western legal systems.*8 

Throughout, Damaska adopts the standpoint of the civis peregrinus, an outside 
observer who is relatively detached from particular internal debates and disagree- 
ments. One of his concerns is to expose some common errors and pitfalls in the 
discourse of comparative procedure: for example, the conflation of functions of 
state with structures of government; simple determinist attempts to correlate socio- 
economic organisation with procedural forms; the equation of Anglo-American 
procedure with the notion of adversarial ‘contest’ and civilian procedure with 
‘inquisitorial’ proceedings, when most actual procedural systems are hybrids 
embodying mixtures of ‘inquest’ and ‘contest’ that need to be carefully differentiated; 
the related error of treating ‘contest’ and ‘inquest’ as different means to shared ends, 
rather than as representing procedural structures which are mainly designed to serve 
different ends. 

Damaska’s method is to set up ‘ideal types’ which are sufficiently precise and 
detached from historical contingencies to serve as general tools of analysis. The 
focus is on the design of procedural systems and institutions, their structures, functions 
and architecture. The treatment is fairly abstract; even the extensive illustrative 
material is treated at a fairly high level of generality. Damaska sets up three sets 
of polar models or ‘ideal types’ relating to systems of government, structures of 
authority and systems of legal procedure respectively. His three sets of distinctions 
can be briefly restated as follows*: Systems of Government can be characterised 
by the extent to which they approximate to or diverge from pure versions of ‘the 
managerial state,’ in which the role of government is to manage all important aspects 
of social life, and “the reactive state,’ in which the role of government is limited 
‘to provide a framework for social interaction.’ This corresponds with familiar 
distinctions between ‘interventionist’ and ‘laissez-faire’ ideologies of government. 
Most modern Western societies have hybrid systems of government (and mixed 
economies) which lie somewhere between the two extremes. Even the United States 
departs in important respects from the ‘ideal type’ of the reactive state; whereas 
the United Kingdom, despite recent incursions on the welfare state, is in important 
respects somewhat closer to the managerial model. 

Structures of State Authority can similarly be characterised in terms of a distinction 


38 Damaska (1986), op cit p 2. Damaska focuses almost entirely on ‘Western’ systems, but deals with 
some aspects of the situation in the Soviet Union and the Chinese People’s Republic prior to 1985. 

39 This summary is adapted from RE, at pp 180—182. 

40 Damaska (1986), op cit p 71. 
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between hierarchical and co-ordinate authority. A reasonably clear example of the 
former is a bureaucratic state apparatus run by professionals, who are in a hierarchical 
relationship to each other, and who purportedly make most important decisions 
according to precisely defined standards. Co-ordinate authority is characterised by 
extensive /ay (non-specialist) participation, single levels of ‘horizontal’ authority 
and resort to undifferentiated community standards rather than formal rules. Again, 
most actual systems of authority are hybrids. However, there are clear examples 
in particular spheres: for example, the English jury closely fits the co-ordinate model 
in that it is composed of ordinary citizens, its findings are only exceptionally subject 
to review or appeal (‘the sovereignty of the jury’) and its decisions, within its allotted 
sphere, are governed by ‘common sense.’ Significantly, juries do not, indeed cannot, 
give reasons for their decisions. This contrasts significantly with the lower judiciary 
in countries like Italy and France, where the personnel are trained officials, whose 
decisions even on questions of fact have to be reasoned and are subject to regular 
review by and appeal to higher authority. 

The third distinction, between ‘inquisitorial’ and ‘adversarial’ systems of procedure, 
is also commonplace. But Damaska departs from common usage, which tends to 
be both ambiguous and vague, by distinguishing these categories in terms of purposes 
rather than treating them as different means to shared ends.*! The purpose of an 
‘inquest’ is implementation of state policy in order to solve a problem; the purpose 
of a ‘contest’ is the legitimated resolution of a single dispute between identifiable 
parties. It is a truism of procedural scholarship that it is misleading to equate Anglo- 
American procedure with ‘adversary’ proceedings or systems influenced by Roman 
Law with ‘inquisitorial’ proceedings. English Criminal Procedure, for example, 
viewed as-a total process, can be interpreted mainly in terms of the model of ‘inquest’ 
with a few ‘adversarial’ glosses, especially at the stage of a contested trial — an 
event which occurs in only a small minority of cases. Damaska goes further than 
this: he argues that it would be surprising to find any modern state which had only 
one kind of procedural arrangement and, indeed, that examples of particular institu- 
tional arrangements which fit the ‘ideal types’ exactly are quite exceptional.” Most 
procedural arrangements, let alone most ‘systems’ of arrangements, are hybrids. 
Nevertheless, these concepts, if used precisely, have considerable explanatory power. 

These distinctions are, of course, potentially controversial; there is also scope 
for differences in interpreting and applying them to particular examples. That serves 
to underline the point that it is not possible to give an ideologically neutral account 
of a legal system. However, Damaska’s central thesis may be less controversial. 
He argues that these different ideal types can combine in practice in a variety of 
ways: some combinations one would expect to be more ‘comfortable,’ while others 
would almost inevitably give rise to serious tensions. For example, the managerial 
state, hierarchical authority and inquest fit together quite naturally; conversely, there 
is likely to be regular tension between adversary proceedings and hierarchical 
authority. However, and this is the central point, there are many more workable 
combinations of relatively pure types than one might expect; many particular 
arrangements, as well as whole systems, represent mixes or compromises. For 
example, there is no necessary incompatibility between ‘inquisitorial’ procedure 
and a largely reactive state, on the one hand, or a largely co-ordinate system of 
authority on the other.“ Many English tribunals are concerned with implementa- 





41 id pp 3-6, 10—12; cf 69. 
42 id pp 224—225. 
43 id p 69. 
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tion of law relating to such matters as welfare, tax and immigration: cases typically 
come before them when a decision is challenged. There is in a sense a ‘dispute’ 
and hearings have some ‘adversarial’ characteristics. We live in a world of hybrids. 

Damaska’s book has been aptly described as ‘a political analysis of Procedural 
Law.’“ It brings to the fore questions about the relationship between procedural 
arrangements and political structures and goals. Damaska deals only incidentally 
with non-curial proceedings, but his sensitive analysis of the complexities of the 
relationships between types of political organisation and legal procedures has 
important implications for broader issues of dispute settlement.* 

The Faces of Justice and State Authority is undoubtedly the most significant recent 
contribution in the English language to the comparative study of legal procedure. 
It contains a number of controversial theses and interpretations which are likely 
to be debated for many years. Its immediate relevance is that it provides a useful 
bridge between the specialised and localised Anglo-American literature on dispute 
settlement and the comparative study of common law, civilian and socialist legal 
systems; it also provides a broad framework within which to discuss particular 
institutional arrangements in different political systems. Although Damaska rightly 
points to the variety of feasible institutional arrangements, he emphasises that the 
archetypal pattern for the pursuit of the goal of conflict resolution is a system of 
co-ordinate authority in a reactive state. In this view, alternative dispute resolution 
institutions will tend to fit uneasily within a managerial regime with a hierarchical 
structure of state authority. 


Conclusion 


From this highly selective survey of the stock of Anglo-American theorising that 
bears on dispute settlement, one might extract the following general obvious and 
not-so-obvious propositions: 


(a) Concepts such as ‘alternative,’ ‘dispute,’ ‘resolution,’ ‘case’ and even 
‘adjudication’ are problematic and need to be used with caution in particular 
contexts. 

(b) In common law countries not only is a tiny proportion of all disputes litigated, 
but also only a very small percentage of litigated cases is ‘resolved’ by 
adjudicative decisions (on questions of fact or law). 

(c) In so far as ADR is concerned with designing institutionalised alternatives 
to litigation or adjudication in order to reduce vexation, expense and delay, 
it should not be taken for granted that the benefits of such institutions will 
necessarily outweigh the costs. 

(d) Most systems of legal procedure are hybrids in which a great variety of 
institutions and procedural forms can be accommodated more or less “com- 
fortably,’ because the relationship between systems of government, systems 
of state authority and procedural systems is more complex than might be 
supposed. The same probably applies to institutions of dispute resolution. 

(e) A total process perspective underlines the value of looking at particular 





44 A. Stein, ‘A Political Analysis of Procedural Law’ (review of Damaska) (1988) 51 MLR 159. 

45 See especially Damaska, op cit at pp 78—79. 

46 A more comprehensive survey would include, inter alia, writings on procedural justice, economic 
analysis of law, the sociology of the legal profession and recent discussions of the reform of judicial 
administration and civil procedure. 
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(f) 


decisions and events in the context of those that precede and succeed them 
in time. So-called ‘resolutions,’ ‘settlements’ or ‘terminations’ are frequently 
not the end of the story of a particular dispute or case, especially in a situation 
of continuing relationships. 

The great bulk of the English language literature on dispute resolution has 
been stimulated by specifically American concerns and perceived problems. 
The literature of social anthropology provides some powerful warnings about 
the complexity of social processes and their relationships to specific cultural 
and historical contexts. 
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Tribunals and Informal Justice 


Hazel Genn* 


Introduction 


This article has developed out of an empirical study of the procedures, decision- 
making processes and outcomes in four different types of informal tribunals dealing 
with welfare benefits, immigration disputes, employment disputes and detention 
under mental health legislation.! A central objective of the study was to assess the 
impact of representation on tribunal decision-making and outcomes, and, within 
this context, to consider whether procedural informality represents a benefit or 
potential trap for tribunal applicants. The assessment was carried out on the basis 
of quantitative analysis of 4000 tribunal case files, observation of 500 tribunal 
hearings, and interviews carried out with tribunal chairs and members, legal and 
lay representative, presenting officers and.appellants to three of the four tribunals.? 
Appellants were interviewed at three stages in the tribunal process: before their 
hearing; after their hearing and before the decision; and after they had received 
their decision. 

The research details the activities of representatives and their effect on the outcome 
of informal hearings, the approach of tribunals to procedure and decision-making, 
and the behaviour of appellants at tribunal hearings. By looking at the dynamics 
of informal legal procedures, and attempting to understand the needs and competen- 
cies of those who bring and those who hear tribunal cases, it is possible to highlight 
some of the inherent difficulties in designing informal alternatives to traditional courts 
that satisfy the need for accessibility and simplicty, whilst ensuring the delivery 
of justice — especially for the poor and disadvantaged. 


Tribunals and Informal Justice 


Informal tribunals that review administrative decisions and adjudicate on disputes 
between individuals have been a part of the British system of civil justice for some 
time.? Their popularity with policy-makers, at least, has led to a remarkable 
proliferation in the last 50 years, and currently tribunals in the UK hear over a quarter 
of a million cases annually, representing some six times the number of contested 
civil cases disposed of at trial before the High Court and County Courts together.‘ 
New tribunals are being created all the time.° Such tribunals have historically been 
viewed as cheap, non-technical substitutes for the ordinary courts for a wide range 
of grievances and disputes, in which parties can initiate actions without cost or fuss. 


*Faculty of Laws, Queen Mary and Westfield College, University of London. 


1 H. Genn and Y. Genn, The Effectiveness of Representation at Tribunals, Lord Chancellor’s Department 
(1989). 

2 Interviews were not carried out with patients bringing cases before Mental Health Review Tribunals. 

3 Although early forms of tribunals were in existence in Tudor times, the origins of the modern tribunal 
were established at the beginning of the 20th century. 

4 Council on Tribunals, The Annual Report of the Council on Tribunals for 1990/91. 

5 cf the new Disability Appeal Tribunals and the Child Support Appeal Tribunals. 


© The Modern Law Review Limited 1993 (MLR 56:3, May). Published by Blackwell 
Publishers, 108 Cowley Road, Oxford OX4 1JF and 238 Main Street, Cambridge, 
MA 02142, USA. 393 


The Modern Law Review Vol. 56 


Tribunals in the UK have been largely overlooked by scholars concerned with 
developments in informal justice, who have tended to focus on small claims 
procedures, conciliation, mediation and arbitration.* This omission may be because 
the history of tribunals predates the contemporary trend towards informalism,’ and 
because tribunals do not represent ‘alternatives’ to courts, unlike, for example, some 
small claims procedures and arbitration hearings. Tribunals are the only mechanism 
provided by Parliament for the resolution of certain grievances against the State, 
and for some specific disputes between individuals. They are the result of deliberate 
choice, and in the early days of the Welfare State, at least, it has been argued® that 
this choice was underpinned by philosophical as well as practical considerations. 
Tribunals ought, however, to be of interest to those who study alternative dispute 
resolution mechanisms. They display many of the characteristics welcomed by 
proponents of informalism, and some of the historical and modern justifications 
for the creation of tribunals rest on presumed advantages over ordinary courts which 
echo the claims made for ADR and criticisms of conventional court adjudication. 


Defining Tribunals 


In the UK there are about 50 different types of tribunals and some 2000 tribunals 
altogether. Tribunals are supervised on a general basis by the Council on Tribunals, 
but there is no common procedure followed by these bodies, no general appeal process 
or appellate body. Some tribunals have lay members, others have specialist qualifi- 
cations. Some tribunals act in a strictly judicial fashion, while others look more 
broadly at policy considerations. It is, in fact, impossible to provide a simple definition 
of a tribunal. The label is given to many different kinds of bodies with widely differing 
functions, and covering a vast range of subject areas including private as well as 
public law issues. 

The four tribunals included in the study from which this paper has developed 
are, in effect, court-substitutes.? They do not have responsibility for making 
regulations or devising policy, but are required to act as informal courts, reviewing 
administrative decisions or adjudicating between disputing parties. There are great 
differences between tribunals in the degree of informality to be found in proceedings, 
and in their function. SSATs and hearings before immigration adjudicators, for 
example, provide a first tier of appeal from administrative decisions. Industrial 
tribunals, on the other hand, adjudicate at first instance on disputes between employers 
and employees. They are not concerned with administrative decision-making, but 
with disputes between private parties. There are also many differences in the 
composition of tribunals. SSATs and industrial tribunals are composed of a legal 


6 An exception is the work by Lempert and Monsma on Housing Eviction Boards in Hawaii which 
resemble administrative tribunals. See, for example, R. Lempert, ‘The Dynamics of Informal Procedure: 
The Case of a Public Housing Eviction Board’ (1989) 23 Law & Society Rev 347; R. Lempert and 
K. Monsma, ‘Laywers and Informal Justice: The Case of a Public Housing Eviction Board’ (1988) 
51 Law & Contemporary Problems 135; K. Monsma and R. Lempert, ‘The Value of Counsel: 20 Years 
of Representation Before a Public Housing Eviction Board’ (1992) Law & Society Rev, vol 26, no 3, 
p 627. 

7 cfR.E. Wraith and P.G. Hutchesson, Administrative Tribunals (London: Allen & Unwin, 1973) for 
a detailed history of the development of tribunals. 

8 eg Wraith and Hutchesson, op cit; B. Abel-Smith and R. Stevens, Jn Search of Justice (London: Allen 
Lane, 1968). 

9 cf Abel-Smith and Stevens, op cit, for a useful classification of tribunals. 
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chairman and two lay members. Immigration cases, on the other hand, are heard 
before a single legally trained Adjudicator. Although in each of the four tribunals 
the right to apply for a hearing before a tribunal without incurring cost is virtually 
automatic, the procedures in each tribunal thereafter are very different. Procedures 
in SSATs are very informal and defined inaccurately as being ‘inquisitorial’ with 
proceedings being conducted around a large table. Immigration hearings and industrial 
tribunals are considerably more formal and more obviously adversarial, with raised 
platforms and evidence often given on oath. 

Such similarities as there are between tribunals tend to reside in the absence of 
certain features of courts. For example, the absence of strict rules of evidence; the 
absence of court robes; the frequent absence of representatives appearing for 
applicants, etc. Indeed, it might be argued that the only common, unifying aspects 
of adjudicative institutions that bear the label ‘tribunal’ concern their superficially 
distinctive procedures and personnel. Since it is in the presumed procedural advan- 
tages over conventional courts that the most compelling arguments for establishing 
tribunals have been made, it seems appropriate that an analysis of the activities of 
tribunals should concentrate on the benefit conferred by this procedural innovation 
on those whose cases are decided by tribunals. 


Procedural Advantages: Tribunals as the ‘Preferred Option’ 


The arguments for establishing tribunals to deal with certain categories of dispute 
rather than giving jurisdiction to the ordinary courts have variously been based on 
constitutional arguments; allegations of class bias in the courts; practical arguments 
concerning lack of resources in the courts to handle new and potentially huge 
caseloads; and finally, the positive benefits of tribunals over ordinary courts in terms 
of their speed, cheapness, informality and expertise." 


The spreading jurisdiction which has been conferred on tribunals by Parliament might have 
been conferred on the courts, but the statistics demonstrate that the existing courts would 
have been totally engulfed by the flood of cases. But Parliament’s choice of a tribunal in 
preference to a court has been based on more than a desire to spare the courts from an 
unsupportable burden. The intention has been that tribunals should be cheap and accessible. !! 


In the early days of the modern tribunal system, the intention was that tribunals 
should provide easy access to specialist adjudicators at no cost to applicants. There 
was no charge for the initiation of applications to tribunals and no cost for applicants 
if they lost. The hearings were to be ‘informal’ and there was an assumption that 
the informality of proceedings would make it possible for applicants to represent 
themselves at hearings. Tribunal chairmen would take a relatively active role in 
hearings and adopt flexible procedures. The process was intended to be swift, not 
bogged down in ‘technicality’ and not bound by strict rules of evidence. Since there 
was perceived to be no need for highly trained judges, the system could be operated 
relatively inexpensively. Although tribunal chairmen would not be of the same calibre 
as judges, their concentration on specific subject areas would lead to expertise and, 
10 cf Wraith and Hutchesson, op cit; P. Craig, Administrative Law (London: Sweet & Maxwell, 2nd ed, 

1989); Abel-Smith and Stevens, op cit; H. Street, Justice in the Welfare State (London: Stevens, 2nd 
ed, 1975); Franks, Report of the Committee on Administrative Tribunals and Enquiries (1957) 
Cmnd 218; P. Cane, An Introduction to Administrative Law (Oxford: Clarendon Law Series, 1992); 


JUSTICE, Report on Administrative Justice (1988). 
11 JUSTICE Report, op cit p 212. 
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presumably, good quality decision-making. Tribunals were therefore presented as 
being ‘good’ for applicants who would often be from among the most disadvantaged 
groups in society and who, it was assumed, would be overawed and dismayed at 
the prospect of bringing their case to a court. 

These attributes of tribunals had evidently already been sufficiently established 
by 1957 for the Franks Committee to set them out as descriptive characteristics 
rather than as a set of objectives to be attained by tribunals: 


tribunals have certain characteristics which often give them advantages over the courts. These 
are cheapness, accessibility, freedom from technicality, expedition and expert knowledge 
of their particular subject. !? | 


This well-worn formulation has been repeated countless times throughout the literature 
on tribunals since the publication of the Franks Report. The confident assertions 
about the advantages of tribunals have not always been borne out by empirical studies 
of the operation of tribunals in practice.’ Nonetheless, some of the most up-to- 
date analyses of tribunals by public lawyers continue to repeat the description. For 
example: 


The[se] differences between tribunals and courts are usually seen as being advantages of 
tribunals, and as reasons for establishing a tribunal rather than a court; both because cheapness, 
speed, and so on, are good in themselves; and because, in some areas at least, many applicants 
before tribunals are poor and ill-educated, and so would find a traditional court very 
intimidating. Tribunals can be seen, therefore, as having both technical and social advantages 
over courts. '* 


Other writers, however, argue that decisions to establish rights of appeal to tribunals 
rather than courts have been based primarily on political and cost considerations, 
not in the belief that tribunals will provide greater access to justice: 


The tribunals were not established to make up for defects in the judicial system. The choice 
was never between appeal to tribunals and appeal to the courts, but between appeal to tribunals 
and no appeal. Their introduction did not represent an incorporation of the idea of legality 
into new areas of society for its own sake. The provision of a formal right of appeal ... 
was introduced as a counter-measure to political protest and as a means of making oppressive 
changes in the relief of poverty more palatable by giving a symbolic appearance of legality 
whilst ensuring that this had no real effect.!° 


The doubts expressed about the political objectives driving the growth of tribunals 
in the UK during the twentieth century are also to be found in modern criticisms 
of small claims procedures in this country and other forms of ADR abroad. 
Theoretical and empirical studies of tribunals, small claims courts, mediation and 
arbitration contain consistent themes questioning the stimulus for their creation and 
the extent to which they achieve the benefits claimed for them. 

The most commonly stated reasons for establishing informal dispute mechanisms 
outside of the administrative law field have been either that the courts are over- 





12 Franks, op cit p 9. 

13 See, for example, K. Bell, P. Collison, S. Turner and S. Webber, “National Insurance Local Tribunals’ 
(1974) 3 Journal of Social Policy 289, and (1975) 4 Journal of Social Policy 1, R. Lawrence, ‘Solicitors 
and Tribunals’ (1980) Journal of Social Welfare Law 13; A. Frost and C. Howard, Representation 
and Administrative Tribunals (London: Routledge, 1977); M. Adler and A. Bradley (eds), Justice, 
Discretion and Poverty: Supplementary Benefit Appeal Tribunals in Britain (London: Professional 
Books, 1975); L. Dickens, M. Jones, B. Weekes and M. Hart, Dismissed (Oxford: Blackwell, 1985); 
J. Peay, Tribunals on Trial (Oxford: Clarendon Press, 1989). 

14 Cane, op cit p 335. 

15 T. Prosser, ‘Poverty, Ideology and Legality: Supplementary Benefit Appeal Tribunals and their 
Predecessors’ (1977) British Journal of Law and Society 44. 
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burdened, or that the ordinary courts are in some way inappropriate for dealing 
with certain classes of dispute because their procedures and the cost of bringing 
cases before them represent an obstacle to free access to justice. There is, however, 
a critical strand in the literature on informal justice sceptical of these explanations. 
Abel's has argued that in the civil justice field at least, the modern trend towards 
informalism, based in efficiency arguments, represents a ‘downgrading’ of the 
problems of the poor and a relegation of their disputes to second-class forms of 
Justice. In Abel’s analysis, ‘informal’ tends to be synonymous with ‘inferior.’ Similar 
arguments have been made more recently in this country in relation to changes in 
court jurisdiction designed to reallocate cases down the court hierarchy. Sedley” 
argues that the recent reorganisation has been driven by a desire to free the courts 
for the resolution of international commercial disputes and in so doing individual 
rights have been trivialised and diverted to courts of ‘poorer’ quality. 

The suggestion that the problems of the poor have been relegated to inferior 
adjudicative institutions in order to free the courts for the problems of businessmen 
may be true. It must be acknowledged, however, that the business community has 
itself criticised the cost, paraphernalia and lack of speed involved in court litigation. 
Business is experimenting with alternative methods of settling commercial disputes. 
In recent years, the rapid growth of arbitration and other innovative forms of ADR 
in the commercial field in this country and abroad represents a reaction against the 
disadvantages of attempting to resolve business disputes through the courts. The 
value of ADR for businesses in long-term relationships has been recognised, in this 
country, by the establishment of a Centre for Dispute Resolution which provides 
a mechanism that will spare businesses ‘the expensive, time consuming and costly 
process of litigation. ’!8 

The desire to establish simplified methods of resolving disputes, and to improve 
access to justice for all sections of society, is a rational response to the perceived 
shortcomings of the civil courts. However, although there may be a common desire 
to search for court-alternatives for the problems of the poor and for the problems 
of commercial men alike, it is highly improbable that the solution for one group 
will necessarily be appropriate for another. In order to devise court-alternatives 
which serve the legal needs of the poor and disadvantaged, it is necessary to have 
a clear understanding of the nature of those needs, and second to appreciate how 
formal and informal legal institutions operate in practice, rather than in theory. It 
is possible that some of the shortcomings identified by critics of informal courts 
and tribunals may lie less in the principle than in the practice of informal justice. 


Tribunals in Practice 
Analysis of the procedures and outcomes of informal tribunal and court hearings! 





16 R.L. Abel, ‘The Contradictions of Informal Justice’ in R. Abel (ed), The Politics of Informal Justice 
(New York: Academic Press, 1982). 

17 S. Sedley, ‘Improving Civil Justice’ (1990) Civil Justice Quarterly 348. 

18 Law Society’s Gazette No 42, 21/11/90, p 4. 

19 There have been a number of empirical studies of various types of tribunals and informal courts in 
this country and abroad in the last few years. Good examples are C. Whelan (ed), Small Claims Courts: 
A Comparative Study (Oxford: Clarendon Press, 1990); B. Yngvesson and P. Hennessey, ‘Small Claims, 
Complex Disputes: A Review of the Small Claims Literature’ (1975) 9 Law & Society Rev 219 provides 
a useful summary of research on small claims courts. See also Lempert (1989) op cit; Lempert and 
Monsma (1988) op cit; Adler and Bradley, op cit; J.C. Ruhnka, S. Weller and J. Martin, Small Claims 
Courts: A National Examination (Williamsburg, Va: National Centre for State Courts, 1978); C. Blake 
and J. Gillespie, “The Immigration Appeal Process — A Study of Legal Ritual’ (unpublished, 1979); 
Frost and Howard, op cit; Bell, op cit. 
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suggest that, despite procedural informality, the matters to be decided at hearings 
often involve highly complex rules and case law; that procedures remain inherently 
‘adversarial’ and often legalistic; that the adjudicative function has not always adapted 
well to new forums; that those who appear unrepresented before informal courts 
and tribunals are unable sufficiently to understand the proceedings to participate 
effectively; and that decision-making processes for many types of problem remain 
traditional. The result of these shortcomings is that, in the absence of the conventional 
‘protections’ of formality, such as representation, and the rules of evidence, the 
cases of those appearing before informal tribunals and courts may not be properly 
ventilated, the law may not be accurately applied, and ultimately justice may not 
be done. 

A common characteristic of tribunals and informal courts is the relative infrequency 
with which one or both parties are represented. This absence of representation, 
especially for the weakest party, may be a deliberate design feature of the tribunal 
or informal court, and is generally justified on the grounds that the simplified 
procedures, absence of formality and, sometimes, interventionist role permitted to 
the judge or tribunal renders representation either unnecessary or inimical to the 
spirit of the hearings. All of these arguments can be found in literature concerning 
tribunals in England and Wales and in studies from abroad. For example: 


Although the point has been cogently — many would say persuasively — disputed ... 
informality is commonly thought to be not only a strength of, but also a reason for creating, 
tribunals that are not bound by the usual rules of legal procedure. One of the purported virtues 
of informal tribunals is that they are thought to allow litigants who cannot afford, or would 
be unwise to invest in, legal counsel to comprehend what is occurring and to present meaningful 
arguments to the decisionmaker.”° 


Arguments about the lack of necessity for representation in tribunals and small 
claims courts come in many different guises, but at bottom the rationale is simply 
one of resources. As Lempert and Monsma point out in a footnote: “There is nothing 
natural about people lacking counsel when they cannot afford it or when the cost 
would be greater than the amount at stake. Society could, as it does for many 
misdemeanours, subsidize counsel for everyone facing informal hearings. Such a 
decision might soon transform the informal character of such tribunals while at the 
same time making informality less necessary.’?! Informality is therefore only 
necessary when a prior decision has been taken that representation will not be 
subsidised. The resources issue that often underpins decisions to opt for ‘informal,’ 
‘non-technical’ proceedings should not, therefore, be obscured in debates about the 
drawbacks of conventional courts. The two issues are separate. 

Despite the frequent absence of representatives from informal court and tribunal 
hearings, evidence from empirical research carried out in some tribunals and small 
claims courts consistently indicates that when present, representation can give an 
advantage to the represented party.” Empirical studies in the UK on the contribu- 
tion of representation to tribunals generally suggests that represented tribunal 
applicants are more likely to achieve a favourable outcome to their hearing than 
unrepresented applicants.” However, some of the findings have been criticised for 





20 Lempert (1989) op cit p 136. 

21 Lempert and Monsma (1988) op cit. 

22 Popkin, ‘The Effect of Representation in Non-Adversary Hearings’ (1977) 62 Cornell L Rev 989; 
Ruhnka, op cit. 

23 Bell, op cit; Adler and Bradley, op cit; R. Sainsbury and T. Eardley, Housing Benefit Reviews (DSS 
Research Reports Series No 3, 1991); Frost and Howard, op cit; Dickens, op cit. 
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failing to take account of the possibility that representatives select the strongest cases. 

The research by Lempert and Monsma on Housing Eviction Boards in Hawaii 
similarly concludes that legal representation makes a difference to the outcome before 
informal tribunals.” In a study of alternatives in dispute processing procedures in 
the US, Sarat found that inequality in legal representation worked to the advantage 
of the party with legal counsel, enabling represented defendants to escape without 
suffering any loss. He concludes that: ‘Of all the steps in the process by which disputes 
develop and settlement activity occurs, none is more significant than the decision 
to retain an attorney.’ The reasons for the apparent advantage bestowed by: 
representation have not received much close scrutiny by researchers. Indeed, policy- 
makers and researchers have appeared reluctant to elaborate on such evidence, and 
the question of what it is that representatives do in hearings has received remarkably 
little attention in the literature on tribunals, informal justice or, on traditional court 
adjudication. 

One of the chief results of the official view of tribunals in this country is their 
virtual exclusion from the Legal Aid scheme, although legal or lay representation 
is permitted in all tribunals. The absence of legal aid is generally explained or 
defended on the ground that tribunal procedures have been so designed that applicants 
should be able to bring their cases in person and without legal representation. Tribunal 
procedures are generally flexible; strict rules of evidence do not apply; applicants 
are permitted to tell their story in their own words; and tribunal chairs are free 
to take a more interventionist role than judges in court. Indeed, it is argued not 
only that legal representation is unnecessary in tribunals, but that the presence of 
lawyers might undermine the speed and informality that are the hallmarks of tribunal 
procedures. Despite the absence of legal aid for representation, however, some of 
those who bring their cases before tribunals pay for legal representation or obtain 
free representation from law centres, tribunal representation units, the Free Represen- 
tation Unit and a host of specialist advice agencies across the country who provide 
a limited representation service.” Repeated calls for the extension of legal aid to 
. tribunals have fallen on deaf ears, although the research upon which this paper is 
based was commissioned specifically by the Lord Chancellor’s Department to address 
some of the arguments made about the need for representation to be available to 
tribunal applicants. 

The research looked at two broad questions: does representation increase the 
likelihood of winning at a tribunal hearing, holding other factors constant? If so, 
why? What is it about tribunal procedures, about the behaviour of tribunals, about 
the activities of representatives or the inadequacies of unrepresented appellants that 
gives represented applicants an advantage, and what, if anything, does this tell us 
about informal procedures generally? 


24 Monsma and Lempert, op cit. 


25 A. Sarat, ‘Alternatives in Dispute Processing: Litigation in a Small Claims Court’ (1976) 10 Law 
& Society Review 339. See also Bloch, ‘Representation and Advocacy at Non-Adversary Hearings: 
The Need for Non-Adversary Representatives at Social Security Disability Hearings’ (1982) 59 
Washington U Law Quarterly 349; Popkin, op cit; Yngvesson and Hennessey, op cit: ‘Most small 
claims hearings follow the adversary model. Although the process is speedy and inexpensive, it remains 
too complex for many litigants to handle on their own.’ 

26 Exceptions are the ABWOR scheme for Mental Health Review Tribunals, the Employment Appeal 
Tribunal (but not Industrial Tribunals) and the Lands Tribunal. 

27 Genn and Genn, op cit Ch 2; J. Baldwin, N. Wikeley and R. Young, Judging Social Security (Oxford: 
Clarendon Press, 1992). 
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An analysis of the effect of representation on the outcome of hearings established 
that, in all four tribunals, the presence of a skilled representative significantly and 
independently increased the probability that a case would succeed.”* In social 
security appeals tribunals, the presence of a skilled representative increased the 
likelihood of success from 30 to 48 per cent. In hearings before immigration 
adjudicators, the overall likelihood of success was increased by the presence of a 
representative from 20 to 38 per cent. In mental health review tribunals, the likelihood 
of a favourable change in conditions rose from 20 to 35 per cent as a result of 
representation. The effect of representation on the outcome of industrial tribunal 
hearings is more complicated to state since both parties to hearings are able to appear 
with a representative. If the respondent was not represented and the applicant was 
represented by a lawyer, the applicant’s success figure was increased from 30 to 
48 per cent. Where the respondent was legally represented and the applicant was 
unrepresented, the applicant’s probability of success fell to 10 per cent. 

The research indicated clearly that the presence of a representative influences 
the substantive outcome of hearings, irrespective of the process value that represen- 
tation may provide. It also showed that the type of representation used by appellants 
was very important, and that specialist representatives exerted the greatest influence 
on the outcome of hearings. In seeking to understand why representation appeared 
to have such a significant effect on the outcome of hearings that are intended to 
be ‘informal,’ the research raises questions about a number of assumptions and 
possible misconceptions concerning informal procedures in general. These can be 
summarised as: 


(a) the ‘small equals simple’ fallacy 

(b) the mismatch between informal procedure and decision-making in informal 
tribunals 

(c) the ability of appellants to prepare and advocate their own cases 

(d) the ability of tribunals to assist appellants in the absence of representation. 


(a) The Problem of Complexity — ‘Small’ is not Necessarily ‘Simple’ 


Much of the justification for establishing small claims courts or informal machinery 
for resolving low value claims rests on the reasonable assumption that such claims 
do not warrant a large investment by the claimant and, in any case, most claimants 
would not have the necessary resources to invest. It does not follow, however, that 
claims of small value are always, or ever, legally and factually simple, amenable to 
conveyor-belt resolution that would deliver substantively just outcomes.” Indeed, 
it is generally accepted that specialist tribunals are necessary because the regulations 
concerning, for example, social security benefits and immigration cases are so 
complex that generalist judges in the county court would be unlikely to be able to 
provide a high enough standard of decision-making. 

Many of the views expressed by tribunal chairs and representatives during inter- 
views were prefaced with complaints about the technicality and complexity of the 
legal framework within which the tribunals operated. Although most tribunal hearings 


28 The detailed results of a multiple regression analysis are presented in Genn and Genn, op cit Ch 3. 
29 Yngvesson and Hennessey, op cit; Whelan, op cit. 
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are more informal and procedurally more flexible than courts, such informality has 
been wrongly assumed to extend to all aspects of tribunal processes. The fact that 
hearings are conducted across a table and that an appellant may choose whether 
he puts his case first are positive characteristics that should be protected and perhaps 
extended. However, none of the procedural informality of tribunals can overcome 
or alter the need for applicants to bring their cases within the regulations or statute, 
and prove their factual situation with evidence. Nor do informal procedures relieve 
tribunals from the obligation to make reasoned and consistent decisions. 

Interviews with tribunal chairs and representatives revealed repeatedly a perception 
of, and concern about, the complexity of the law with which tribunals were required 
to deal: 


The process is very complex. I have problems understanding it all, so I don’t know how 
the appellants manage — and I am legally trained. [SSAT Chair] 


Social security law is very underrated, but it is very finicky and these are people that need 
help more than any. [SSAT Chair] 


There are so many precedents and anyone who didn’t know the ins and outs of the law would 
think ‘Ah, I can go along to an adjudicator and I can put my case.’ But unless you know 
all the pitfalls you are liable to fall flat on your face. [Immigration Adjudicator] 


Industrial law is so complex now. Joe Bloggs is not going to distinguish between whether 
we think he nicked something or whether we are looking at the employer acting reasonably. 
People just don’t appreciate these distinctions. The law has become silted up. We have 
unhappily got ourselves into a situation of high technicality. [Industrial Tribunal Chair] 


The ‘small is simple’ fallacy conveniently supports some of the justifications for 
establishing tribunals in which ordinary people might present their own cases, but 
the weakness in the argument was exposed in the statements of those whose job 
it is to decide such cases. It has also been challenged by other evaluations of 
procedures in small claims courts and tribunals.*° 


(b) Decision-making and the Limits of Informality 


Analyses of procedures in small claims courts and tribunal hearings suggest that 
the benefit of relative informality of proceedings at the hearing stage may be 
overestimated. Indeed, some have argued that informality can constitute a trap for 
those bringing or defending their cases by conveying the false impression that the 
tribunal’s decision-making processes can be carried out with the same lack of 
formality and relaxation of rules as the hearing. Almost twenty years ago in a study 
of tribunals, Farmer?! clearly identified the problem of the relationship between 
procedure and decision-making: 


[P]roceedings (in National Insurance tribunals) are fairly informal though the decision-making 
process itself is very formal as far as tribunals generally go. This is partly because of the 
emphasis which is put on the written case which is submitted by the insurance officer 
beforehand, partly because of the effect which the precedent decisions of the Commissioners 
have and partly because of the detail of the legal rules of the jurisdiction itself. The apparent 


30 See, for example, Yngvesson and Hennessey, op cit: ‘The mistaken premise that small claims are 
simple was basic to a model for court procedure in which counsel was deemed to be unnecessary.’ 
31 J. Farmer, Tribunals and Government (London: Sweet & Maxwell, 1974). 
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casualness of the hearing itself has to some extent diverted attention away from this formality 
of decision.” 


An understanding of the meaning of the ‘formality of decision’ to which Farmer 
refers is, arguably, crucial to an appreciation of why and how informal tribunal 
and court hearings may constitute a trap for applicants and thus result in decisions 
that may not do justice to an applicant’s case. 

Decision-making in tribunals is accomplished within the context of rules and case 
law which determine the existence of entitlements, or the limits of ‘reasonableness.’ 
The task of SSATs and immigration adjudicators is to scrutinise administrative 
decisions and to check that they have been made in accordance with regulations. 
Industrial tribunals are required to adjudicate between employers and employees 
on questions governed by statute and case law. MHRTs are intended to give effect 
to statutory provisions, although in practice they regard their role to be rather wider 
than this.2 SSATs, industrial tribunals and immigration hearings all have appellate 
tiers whose decisions affect future determinations, and the decisions of all tribunals 
are subject to judicial review. To succeed before such a tribunal an applicant must 
bring his case within the regulations or statute and prove his factual situation with 
evidence. Applicants do not succeed with cases for social security benefits because 
they cannot manage on their money; immigrants are not permitted to stay in the 
country because they want to; debtors are not permitted to avoid their debts in small 
claims courts because they cannot afford to pay. All must assert and establish a 
legal right, entitlement or defence: ‘the assertion of a right is a form of moral 
criticism: besides the expression of a demand, it involves an appeal to the authority 
of principle in support of one’s claims.’* This represents the ‘limit’ of informality. 

The decisions of judges and tribunals are taken on the basis of what has been 
heard or presented in relation to the relevant law. The crucial link between the process 
of receiving and evaluating information and reaching a decision ought not to be 
overlooked .*5 It is via this linkage that procedure influences decision-making. 

Lempert in his study of housing eviction tribunals in Hawaii clearly, and persuas- 
ively, identifies the limits of procedural informality and the way in which those 
appearing before tribunals can be deceived by the appearance of informality. He 
distinguishes between ‘procedural’ and ‘substantive’ informality and derives a set 
of principles that identify the circumstances which lead to the ‘trap of hidden 
legalism’: 

Whenever a party’s participation is procedurally and substantively informal and the court’s 

stance is procedurally informal and substantively legalistic, the party will believe her case 
is being heard in an informal tribunal, but we will in fact have a situation of hidden legalism. 
If one party and the judge are procedurally informal and substantively legalistic while the 
other party proceeds informally in both respects, the latter is seriously disadvantaged, for 


only her opponent in addressing the normative issues that concern the court. This is essentially 
the situation of non-payment tenants before the eviction board today. They may respond 


32 pp 108—109. 

33 Peay, op cit. 

34 P. Nonet, Administrative Justice: Advocacy and Change in Government Agencies (New York: Russell 
Sage, 1969) p 91. 

35 R. Baldwin and K. Hawkins, ‘Discretionary Justice: Davis Reconsidered’ (1984) Public Law 570: 
‘Lawyers and legal scholars have often fallen into the trap of employing a limited conception of decision- 
making that does violence to the inherent complexity of decisions which are made in a wide variety 
of legal settings.’ 
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expansively when the board asks them why they could not pay their rent, but they soon learn 
their responses do not matter.*© 


A similar situation faces appellants in tribunals who have no representation or 
who come with an unskilled representative. The relative simplicity with which 
proceedings can be initiated, the literature from tribunals stressing their informality, 
the physical appearance of hearings and the approach of the tribunal to the conduct 
of hearings can convey the impression that decision-making processes are carried > 
out in a rather relaxed and informal manner. This impression is misleading. In 
interviews with tribunals, chairs stressed the need for those appearing before them 
to ‘make their case’ by providing legally relevant factual information and evidence 
of those facts. The following statements provide typical examples of the way in 
which tribunal chairs perceive the difficulty in their own tribunals: 


People often have a generalised sense of injustice in the breakdown of relationships. They 
find it hard to appreciate that we are not concerned with a generalised sense of injustice. 
When applicants are unrepresented we get a lot of irrelevant information. It may be important 
to the applicant, but it is not important to us. We are in the business of applying the facts 
to the law. [Industrial Tribunal Chair] 


Some people feel that this is just a matter of where they are going to tell their story and that’s 
all that is necessary. They think that their story is good enough ... but without expert 
knowledge of the law, it is unwise. ... When they are not represented, either they give a 
lot of evidence which is quite irrelevant or they don’t produce the most relevant evidence 
to us. [Immigration Adjudicator] 


The importance of representation is to set the case within its legal context with a view to 
submissions on the law, and that is what patients and social workers don’t always perceive. 
[MHRT Judicial Member] 


You are dealing with rules and regulations and a person who is a lawyer or somebody who 
deals in that field will be able to know what is required; what evidence is required before 
the tribunal. It takes a long time for someone who isn’t associated with the tribunals or who 
isn’t a lawyer to understand what the regulations mean, what the words mean and what are 
the conditions under one regulation or another. [SSAT Chair] 


Thus, although unrepresented appellants are free to ‘speak for themselves’ before 
tribunals, and many value this freedom,” it has hidden dangers. As the extracts 
from tribunal chairs suggest, decision-making processes in tribunals require legally 
relevant and sufficient accounts. Applicants tell stories which may or may not be 
relevant. The result is often that they may feel satisfied with the process but ultimately 
lose their case. 

Interesting linguistic research carried out in the US describes in detail the difficulties 
facing parties to hearings in small claims courts. Although these informal courts 
allow the parties to give accounts of their case in a relatively unconstrained manner, 
problems arise when plaintiffs fail to give accounts that adequately deal with issues 
in the way that the court can test against evidence presented. O’Barr and Conley 
argue that although the freedom to speak without the assistance of representation 
and without being constrained by formal rules of evidence was welcomed by many 





36 Lempert (1989) op cit p 393. 

37 Interviews carried out with applicants at the end of their hearing, but before they had received their 
decision, often indicated relatively high degrees of satisfaction with the hearing and felt pleased at 
having been given the opportunity to tell their story in their own words. 
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litigants, ‘this may be the mechanism by which informal procedures substitute 
expressive satisfaction for the enforcement of rights.’ 

Although appellants who come before tribunals may not appreciate the importance 
of sifting and selecting material relevant to the law, representatives do. Analysis 
of the activities of representatives before hearings as well as during hearings points 
to the importance of case preparation in the outcome of hearings. The most significant 
pre-hearing function is the construction of winnable cases. Unrepresented applicants 
have difficulty in identifying the facts which are relevant to their case and they 
therefore may fail to produce the evidence necessary to prove their case. In these 
situations, it becomes the responsibility of the tribunal to elicit relevant information 
from those who appear at tribunal hearings, and even when this can be accomplished 
to the satisfaction of the tribunal, the necessary.evidence may not be immediately 
available. 

Representatives, on the other hand, can conduct a careful examination of the facts 
of the appellant’s situation, and then, within the context of the regulations or the 
statute, marshal such evidence as is necessary to convince a tribunal of the truth 
of those facts. In social security appeals this might involve provision of medical 
certificates, evidence of attempts to find work, or availability of work in the area, 
etc. In immigration cases, evidence may be required of resources or of family 
connections. In addition to documentary evidence, representatives can also arrange 
for witnesses to provide verbal evidence at an appeal hearing. Expert case 
construction requires a thorough knowledge of the law or regulations and the ability 
to sift the factual information given by the appellant in order to isolate those facts 
that will establish the appellants entitlement or case. This requires patience and 
sensitivity to the problems of anxious, inarticulate and occasionally illiterate 
applicants. 

Unrepresented appellants are disadvantaged in this respect because they cannot, 
without advice, know what facts they must prove, nor what items of evidence might 
constitute sufficient proof to establish their case. 


Different cases demand different things. In this tribunal we are very much concerned with 
fact. Cases are won or lost on fact and so really a representative can help us most by marshalling 
the facts and seeing that we get proved the facts that we need. [SSAT Chair] 


It’s the preparation of the appeal which is the most important thing. The representative has 
the opportunity which no one else has to marshal the facts: to elicit from his client all the 
facts of the case. Then the representative has to decide for himself what is relevant to the 
issues and what is not, and the manner in which to present the case. [Immigration Adjudicator] 


Case preparation and the provision of evidence is fundamental to the outcome of 
tribunal hearings. Tribunals and representatives are well aware of this fact. 
Appellants, on the other hand, are not. 


(c) Advocating the Case 


Interviews with appellants carried out while they waited for their hearing to;commence 
revealed that many were vague about what was likely to happen during the course 
of the hearing. This was especially so with appellants in SSATs who often had almost 


38 W.M. O’Barr and J.M. Conley, ‘Litigant Satisfaction versus Legal Adequacy in Small Claims Court 
Narratives’ (1985) 19 Law & Society Review 661. 

39 Our analysis of factors influencing the outcome of tribunal hearings indicated that the presence of 
witnesses significantly increased the likelihood of success; cf Genn and Genn, op cit Ch 3. 
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no idea about what ‘appealing’ actually meant. Many of those who bring their cases 
before tribunals have no accurate knowledge about the powers of tribunals or what 
the possible outcome of their hearing could be. Although tribunals issue information 
about appeals, this does little to explain what hearings will be like in practical terms. 
Most importantly, appellants are not informed in advance about their own role in 
the hearing and what they will have to do in order to persuade a tribunal to allow 
their case. 

Tribunal information tends to stress the informality of proceedings. The danger 
of this is that, in the absence of direct experience, appellants develop misconceptions 
about the nature of the hearing and the way in which decisions are likely to be reached. 
Some may presume that informality is synonymous with a quiet chat or, at worst, 
an interview. They may also take the word ‘independent’ to mean ‘on their side.’ 
These problems were found to be particularly pronounced with appellants attending 
SSATs, which are the most informal of the tribunals studied. For example: 


I’m just going to tell them the truth. 
You only need someone to speak for you if you are telling lies. 
It’s an open and shut case. It will only take me a few minutes. 


It’s the law that makes it difficult, and my case isn’t in law. 


Most of those interviewed during the course of the research were experiencing 
their first tribunal hearing. Applicants therefore have no direct experience on which 
to base their expectations of the hearing. Although a substantial number of those 
interviewed felt confident whilst waiting for their hearing, many others expressed 
anxiety and concern about what they were going to face. In the event, some found 
the experience less difficult than they had expected, but many found the process 
traumatic. Apart from an inability to understand the law and the procedure, many 
unrepresented appellants said that they found difficulty in simply explaining the details 
of their case. This was confirmed in observation when applicants who had been 
reasonably confident and articulate in the waiting room became confused and hesitant 
once inside the hearing room. Their conviction about the merit of their claim withered 
under close questioning which was often interpreted as hostile (even though in practice 
the purpose of the questioning was merely clarification). This was true of unrepre- 
sented appellants in SSATs, and even more so of unrepresented applicants in industrial 
tribunals who are cross-examined on their evidence and offered the opportunity to 
carry out cross-examination themselves. 


A common complaint amongst those interviewed was that they had not known 
how they should have put their case and had not been prepared for what was required 
of them at the hearing. In SSATs particularly, many appellants seemed unprepared 
for the importance of law: 


They said there was a clause for this and a clause for that, and that I didn’t come into such 
and such clause. What are all these clauses anyway? 


Many were dismayed at the binding nature of regulations and did not understand 
why they had to be rigidly followed. Many appellants had believed that the tribunal 
were capable of looking at the case in a different manner from the DSS, at least 
with ‘humanity and sympathy,’ and were frustrated that decisions were being made 
in accordance with regulations: 


They don’t look at you as a person. They have got the rule book there and they have got 
to go by the book. 
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They should bring a bit of humanity or common sense into the thing. All I have heard up 
until now is section this and subsection that, which are very rigid. 


I couldn’t understand what they were talking about at all because everything was schedule 
such and such, you know, different numbers, but not saying to me why. It’s hard, it’s confusing. 
I’d sooner be told point blank. It’s too complicated for me. 


Given that there is such a high level of confusion about the law and how it operates, 
it is not surprising that appellants do not comprehend the significance of case law 
and precedent: 


J just don’t understand. That Chairman kept going on about this other bloke’s case all those 

years back, and not looking at mine. I mean, I don’t care what happened to a bloke down 

a quarry however many years ago it was. [SSAT Appellant, confused by a leading case on 

industrial injuries introduced during his hearing] 

Even in SSATs, appellants found the language of the tribunal formal and difficult 
to follow, despite the efforts of tribunal chairmen to ‘enable’ appellants to put their 
case. Appellants were often inarticulate, and some had literacy problems, which 
meant that they were easily intimidated by the fluency of the DSS Presenting Officer’s 
submission and the jargon of the tribunal. 

Unrepresented appellants were often successful but, in spite of winning appeals, 
there were still complaints about the difficulties of the hearing. Those who were 
successful were more likely than those who lost their case to say that they would 
go through the process again, but only if there was no alternative: 


If you are entitled, you should get it and shouldn’t be put through a hearing. 
Even though I won, I wouldn’t like to do it again. 


Observation of hearings revealed that, despite the relative informality of surround- 
ings and procedure, and despite the fact that many chairs are at some pains to put 
unrepresented appellants at ease, they are frequently at a disadvantage. 


(d) The Role of Tribunals in Informal Proceedings 


Most of the accounts of tribunals and informal courts make claims for the special 
role of judges and tribunals in those forums. They are presumed to possess an awe- 
inspiring range of skills and qualities. They have expert knowledge of their field 
and can unravel complicated regulations and case law without the assistance of 
representation; can hear and evaluate evidence that would be excluded in conventional 
courts as unreliable (eg hearsay) and be capable of giving it due weight; they can 
assess the credibility of witnesses and the value of written evidence; assist unrepre- 
sented parties and compensate for lack of representation by interventionist (inquisi- 
torial) behaviour; and they are able to reach consistent, reasoned decisions in 
accordance with law without bias, without technicality, and with speed. The difficulty 
of carrying out all of the functions simultaneously has been authoritatively stated 
by Fuller: 


[T]he integrity of the adjudicative process itself depends upon the participation of the advocate. 
This becomes apparent when we contemplate the nature of the task assumed by an arbiter 
who attempts to decide a dispute without the aid of partisan advocacy. Such an arbiter must 
undertake, not only the role of judge, but that of representative for both of the litigants. Each 
of these roles must be played to the full. When he resumes his neutral position, he must be 
able to view with distrust the fruits of this identification and be ready to reject the products 
of his own best mental efforts. The difficulties of this undertaking are obvious. If it is true 
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that a man in his time must play many parts, it is scarcely given to him to play them, all 
at once.” , 


Although Fuller’s account is based on the role of the adjudicator in adversarial 
proceedings, it is nonetheless relevant for informal court and tribunal hearings. 
Despite relaxation of procedural rules and the greater freedom of intervention 
permitted to informal court judges and tribunals, it is clear that the majority of 
informal court and tribunal proceedings continue to follow an adversarial model. 
In SSATs which are described as being ‘inquisitorial,’ proceedings continue to 
conform to a classically adversarial model: two parties, the Department and the 
applicant who tell their story; after which the tribunal delivers a simple binary decision 
on the basis of their preference for one or other account of the law or facts and 
their own understanding of the applicable law. Industrial tribunals and immigration 
hearings are explicitly adversarial and include cross-examination of witnesses. The 
same appears to be true for small claims procedures, as Yngvesson and Hennessey 
concluded in their survey of small claims literature: 


In spite of these assumptions the typical model for small claims procedure was, and is, basically 
adversary in its orientation, although greatly ‘stripped down.’ The judge is expected to 
adjudicate disputes, and many litigants behave as though they are engaged in a contest and 
bring to bear whatever skills they have to effect a judgment in their favor ... this puts some 
unrepresented litigants ... at a disadvantage, especially in cases which are factually or legally 
complex. In such cases, a fact-finder is required, yet the role of the fact-finder cannot 
adequately be filled by a judge who first hears of a case a few minutes before he is asked 
to bring judgment.*! 


Those who appear before tribunals without assistance may be disadvantaged 
because there is an imbalance of power between the parties, because they do not 
understand the law, are unable to present their cases coherently and are unaware 
of the need to furnish the tribunal with evidence of the facts they are asserting. 
Although it is the job of tribunals to “compensate’ for these disadvantages, represen- 
tatives, and indeed many tribunals themselves, do not believe that this is possible. 
These beliefs were largely supported by observation and the results of analysis of 
tribunal outcome. 

Observations of SSAT hearings (which are the most informal and the most 
‘inquisitorial’ of all tribunal hearings) revealed. great differences in the level: of 
questioning and time spent on questioning unrepresented appellants. In some hearings, 
tribunals would painstakingly go through the submissions, checking calculations 
and questioning applicants. At other hearings, the chair would simply ask the appellant 
what she would like to say, and then, without reference to any materials or delving 
for further information, would proceed to dismiss the case. This occurred in situations 
where there were clearly arguments that could have been made on the appellant’s 
behalf. The tendency among appellants in SSATs is simply to respond to the questions 
put to them and rarely to offer additional information. The requirement that chairs 
be responsible for eliciting all of the necessary information from. appellants, for 
correctly applying the law and adjudicating the case, involves the performance of 
several different roles. Even if chairs succeed in obtaining the information they think 
they require, there may still be scope for creative argument on the application of 
regulations which they are unlikely to undertake on behalf of an unrepresented 
appellant. 





40 L. Fuller, ‘The Forms and Limits of Adjudication’ (1978) 92 Harvard L Rev 353. 
41 Yngvesson and Hennessey, op cit. 
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It is not inherently impossible for claimants to come on their own, but to be honest the type 
of people coming here are among the most disadvantaged and they are inhibited by the whole 
process. Representation is important to be fair to the claimant, to hear everything they have 
got to say and a rep can do that. Of course it is different here to any other court of law, 
because it is not adversarial, it is inquisitorial. It’s true that we can ask questions and get 
information out of appellants, but that is not going to be anything like what the representative 
could find out. [SSAT Chair] 


Even with the best intentions, tribunals are rarely able to spend the time necessary 
to elicit relevant information from the undifferentiated stream in which most appellants 
present their stories. Nor can they always know, in advance of hearing the evidence, 
what questions should be asked. 


The job of a representative is sifting out the grains from the chaff and then producing the 
evidence that can assist us. [SSAT Chair] 


The problems facing tribunals are compounded in more explicitly adversarial 
tribunal hearings. Chairs and members of industrial tribunals were well aware that 
hearings were a contest between two parties, and there were substantial differences 
in their opinion as to their proper role, especially when faced with a represented 
respondent and an unrepresented applicant. Some industrial tribunal chairs perceived 
no particular problem in adopting an active role, asking questions and intervening 
in hearings. For example: 


An applicant on his own has the advantage of being very carefully looked after by the 
Chairman. The only disadvantage is that the Chairman is only aware of the applicant’s case 
in so far as it has been written down in the document, and if the documents are very meagre 
then his case comes out as he talks and you have to go along with him. [IT Chair] 


We have a very different approach to unrepresented parties. It is much more like conducting 
a seminar. Many Chairmen see unrepresented parties as a pain. I see them as a challenge. 
They have come for their day. You have got to explain everything in very careful detail. 
[IT Chair] 


Other chairs of industrial tribunals had more reservations about their ability to assist 
unrepresented parties and the propriety of so doing. For example: 


In industrial tribunals you’ve got to be a bit careful if you are a chairman. You have got 
to be strictly impartial because it is adversarial. If somebody doesn’t put his case well, that’s 
his hard luck. You can’t put it for him or help him on his way because you have got to be 
absolutely down the centre. So you see in industrial tribunals a lot of cases get lost by default. 
You know, the applicant is shooting himself in the foot, but you mustn’t help him. It would 
be absolutely wrong. [Industrial Tribunal Chair] 


When the tribunals were set up it was hoped that it would be on a not too formal basis, but 
over the years we have had legislation, precedent and that can put the applicant at a disadvantage 
without a representative. The chairman tries to be helpful, posing questions, getting the relevant 
evidence, but he must not descend into the arena. He must not become adversarial. It might 
be better if applicants were legally represented. [IT Chair] 


A substantial minority of industrial tribunal chairs had misgivings about assisting 
unrepresented parties on a number of counts. Some felt that it was difficult to perform 
the roles of adjudicator and representative at the same time. They also feared that 
where only one party was represented, giving assistance to the unrepresented party 
might be perceived as partiality. 


We'd like to say representation makes no difference because it is a confession of failure if 
it does. On difficult points of law you have to play so many different roles with unrepresented 
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applicants. ... It is dangerous to say that industrial tribunals are cosy and informal. In fact 
they are very demanding and complex. [Industrial Tribunal Chair] 


The contribution of representatives is to overcome these disadvantages. Represen- 
tatives characterised their roles as those of advocates, enablers and translators. 


I think that they are legalistic hearings on the whole and the claimant, even if they were 
themselves an advice worker, would benefit from representation, because it is much easier 
to put somebody else’s case than it it to put your own. It is often very difficult for unrepresented 
appellants to put their case clearly, objectively and straightforwardly to the tribunal. [Lay 
Representative] 


The influence of tribunal chairs or adjudicators in informal proceedings should 
not be underestimated. In the absence of representation, tribunal chairs bear 
responsibility for the fairness of the proceedings, although there are few immediate 
controls on their behaviour and there is no formal monitoring of their performance. 
The central importance of the tribunal chair not only to the conduct of the hearings 
but, more importantly, to the outcome of tribunal hearings was clearly illustrated 
by our research. In addition to estimating the effect of representation on outcome, 
we also estimated the effect of other circumstances of hearings on the likelihood 
of winning. In SSATs and immigration hearings, and to a lesser extent in industrial 
tribunals, the identity of the tribunal chair significantly and independently affected 
the chances of a successful outcome to a hearing. In SSATs it was found that the 
identity of a chair could cause a reduction in the chance of success for a case which 
might on average have a 30 per cent chance of winning, to around 5 per cent, after 
controlling for case type and other factors. Other results suggested that the identity 
of the chair could produce a higher chance of success, in one case increasing the 
chance of winning from 30 per cent to 50 per cent after controlling for other factors. 
Analysis of outcome in immigration hearings indicated that the effective chance 
of success for a typical appellant, depending solely on the choice of adjudicator, 
lay somewhere between 5 per cent and 50 per cent after controlling for other factors. 

These figures are unlikely to surprise those who are in the habit of representing 
parties in courts or tribunals, although it is rare for the effects of differences between 
individual members of the judiciary to be quantified in this way. It is, however, 
possible that in informal proceedings, in the absence of strict procedural rules and 
in the absence of representatives, there are fewer constraints on the development 
of idiosyncratic judicial behaviour. 


The Importance of Outcome in Informal Proceedings 


I don’t care about the bloody law, I want my money. [SSAT Appellant] 


One of the conclusions of the study was that despite the appearance of informality 
in tribunal hearings, the inherently adversarial nature of proceedings, the necessarily 
‘legalistic’ nature of tribunal decision-making, the predictable inability of litigants 
convincingly to advocate their own cases, and the limited ability of tribunals to 
compensate for these disadvantages, results in hearings that may fail to do justice 
to the cases that come before them. In simple terms this means that cases with merit 
are lost by default. 

The relationship between procedure and outcomes ought to be fundamental to 


42 The analysis was not undertaken for MHRT chairs; cf Genn and Genn, op cit Ch 3. 
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any assessment of the value of alternatives to conventional courts for solving disputes 
and settling grievances. Claims for informal tribunal proceedings are based on the 
implicit assumption that, as well as being good for the public purse, they are also 
good for claimants. These assumptions are, however, problematic. Theoretical 
arguments for the benefits of informal procedure require empirical validation. One 
should not value informal procedures only because they are thought to make life 
appear easier for unrepresented appellants and because they are cheap. Informal 
procedures are advocated because they present an alternative to conventional 
adjudication which provides greater access, result in a more Satisfactory process 
and the just disposal of disputes. It is therefore necessary to assess the extent to 
which the procedures adopted in tribunals and other informal courts result in 
acceptable outcomes, judged both objectively and from the subjective standpoint 
of those who appear before tribunals. ) 

The requirement for fair process in legal proceedings has received considerable 
attention from lawyers, sociologists, psychologists and economists.“ Manifestly 
fair procedures can constitute a ‘cushion of support’ that provides protection for 
institutional decisions from the hostility that might otherwise follow unpopular 
decisions. Procedural justice is also regarded as important in fostering satisfactory 
perceptions of legal institutions which contribute to perceptions of the legitimacy 
of law and legal authority.“* However, procedures and procedural change do not 
represent ends in themselves. It is therefore questionable whether subjective percep- 
tions of fairness on the part of applicants or litigants in informal hearings should 
be a sufficient goal, or whether fair procedures must be related to just outcomes. 

In an often-quoted attack on the politics of informal justice, Abel argues 
persuasively the connection between procedure and outcome: 


[I]nformalism is said to be just a change in process. What this obscures is that every change 
in process, substance, or institutional access alters outcomes. The efforts of poverty lawyers 
in the 1960s to secure due process safeguards for welfare recipients were motivated not by 
an enthusiasm for the process itself but by the belief that it would mean more money for 
more poor people ... All processes are outcome influential, if not outcome determinative.* 


Galligan argues that there is a clear relationship between procedures and outcomes 
in both criminal and civil trials; in so far as ideas of good and fair procedures are 
concerned “procedures are instrumental to outcomes.’ A similar connection 
between procedure and outcome has been stressed more recently in a comparative 
survey of small claims courts in a number of countries. Whelan, musing on the 
paradox he finds in the desire for informal procedures, echoes the dangers expressed 
by Abel: 


Formality may in some respects be a prerequisite of justice ... the brand of justice which 
has developed in ‘formal’ courts is based upon the presentation of relevant facts to elaborate 
well-defined issues. ... It is a paradox that the same ‘procedural technicality’ which was 
established to ensure that justice was both done and seen to be done in the administration 
of justice in ‘traditional’ courts is now viewed as the obstacle to access for small claimants. 





43 eg D.J. Galligan, Discretionary Powers: A Legal Study of Official Discretion (Oxford: Clarendon 
Press, 1986); E.A. Lind and T.R. Tyler, The Social Psychology of Procedural Justice (New York: 
Plenum Press, 1988). 

44 Lind and Tyler, op cit. 

45 Abel, op cit. 

46 op cit p 336. 
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But in throwing out the bathwater of procedural technicality has not the baby of justice also 
been discarded?” 


The potential loss of protection that may accompany informal procedures has been 
robustly articulated by other writers. Cane, for example, suggests that the ‘price’ 
of informality in tribunals ‘is a certain amount of legal inaccuracy’ and that efforts 
have to be made to avoid insisting on ‘strict legal niceties’ if such informality is 
to be preserved.** The problem, however, is in establishing the nature and level 
of inaccuracy that might represent an acceptable cost of informality. Many of the 
matters heard by tribunals, for example, constitute win or lose situations because 
there is no other feasible outcome. The right to remain in the country, or to be 
released from a mental hospital, or the right to a social security benefit are all or 
nothing situations in which an ‘inaccurate’ decision means the loss of an important 
right. It is clear, however, that the degree of inaccuracy suffered in informal 
proceedings could be reduced if knowledge about the operation of informal procedures 
were used to inform decisions about when such procedures should be adopted and 
how they should be designed. This is important in the current climate. Continuing 
dissatisfaction with the cost and delay of pursuing civil claims through the courts, 
together with a dramatic decrease in the availability of legal aid for civil claims, 
is increasing the pressure to find satisfactory alternatives to the court-resolution of ` 
civil disputes. This pressure provides the conditions within which the claims made 
for ADR, by ADR ‘suppliers’ to those who can choose to purchase their own 
alternative to court adjudication, may find a receptive audience, especially within 
the LCD. There remain questions, however, about how ordinary and disadvantaged 
litigants are to achieve just and fair outcomes within informal procedures. They 
have different needs and competencies from those of commercial litigants keen to 
maintain relationships and get on with their business. 

In order to design appropriate court alternatives outside of the commercial field, 
consideration must be given to: the nature of the dispute or grievance at issue and 
the range of possible outcomes; the balance of resources between the parties in terms 
of finance, experience and competence; and the complexity of the relevant law. 
Consideration must also be given to the training of those who preside over informal 
proceedings. This study has indicated that, in the absence of representation, informal 
court judges and tribunal chairs have a difficult task. It has also shown that they 
hold the key to procedural fairness and have an important influence on the outcome 
of hearings. 


47 Whelan, op cit p 230. 
48 Cane, op cit p 334. 
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Lawyers and Arbitration: The Juridification of 
Construction Disputes 


John Flood* and Andrew Caiger+ 
Introduction: Problems and Theory 


Arbitration has for many years been the main form of dispute resolution in certain 
fields of business activity, including construction, commodities and shipping. Why 
has arbitration been the dispute resolution system of choice?! This question 
concerns the dominance of the legal profession over fields of work including lex 
mercatoria.* The issues of fields of work speak to the question of how legal 
specialists attempt to monopolise fields through the process of juridification.? The 
issue of lex mercatoria raises questions that transcend the conventionally accepted 
relationship of law and state and the cultural specificity of law.* The three fields 
of business activity mentioned above — construction, commodities and shipping 
— are key instances of the routines of lex mercatoria. Their jurisprudence, although 
solemnised from time to time in the courts, is mainly developed through the medium 
of ‘lawyers’ law’, the routine, everyday processes worked out in negotiations, 
contracts and non-judicial forums.’ These take place both within domestic and 
international transactions. We have, then, a situation that is best described as one 
of normative pluralism. 

Arbitration is not a practice uniform across all fields. In this article we concentrate 
on one field of juridical activity, namely, construction. We chose this field because 
of the volume and value of disputes; they are significant both nationally and inter- 
nationally. And virtually all construction contracts contain arbitration clauses.* Our 


*University of Westminster, fAnglia Polytechnic University. The research and fieldwork were conducted 
by Flood and Caiger, and the final drafts were written by Flood. 

We are grateful to Eleni Skordaki, Simon Roberts, Sebastian Payne and Simon Loveday for their helpful 
comments on earlier drafts. Yasmin James, law student, gave us valuable research assistance. Finally, 
we would also like to thank the lawyers and arbitrators who generously gave us their views and time. 


1 A further question we can put here is: Are we observing a struggle between the spheres of private 
and public governance, with arbitration leading in the private camp and the courts leading in the public? 
See S. Macaulay, ‘Private Government’ (1983) Working Paper DPRP 1983—86, Institute for Legal 
Studies. 

2 See M. Mustill, “The New Lex Mercatoria: The First Twenty-Five Years’ (1988) 4 Arbitration 
International 86; A. Lowenfeld, ‘Lex Mercatoria: An Arbitrator’s View’ (1990) 6 Arbitration 
International 133; and W. Craig, W. Park and J. Paulsson, International Chamber of Commerce 
Arbitration (2nd ed, 1990). See also Lando, ‘the binding force of the lex mercatoria does not depend 
on the fact that it is made and promulgated by State authorities but that it is recognised as an autonomous 
norm system by the business community and by State authorities’: O. Lando, ‘The Lex Mercatoria 
in International Commercial Arbitration’ (1985) 34 International and Comparative Law Quarterly 747. 

3 P. Bourdieu, “The Force of Law: Toward a Sociology of the Juridical Field’ (1987) 38 Hastings LJ 814. 

4 See G. Teubner, ‘Global Bukowina: The Politics of Lex Mercatoria,’ unpublished paper. See also 
J. Flood, ‘Conquering the World: Multinational Legal Practice and the Production of Law’ in E. 
Skordaki (ed), Social Change and the Solicitors’ Profession (1993); and J. Flood, ‘The Cultures of 
Globalization: Professional Restructuring for the International Market’ in D. Sugarman and Y. Dezalay 
(eds), Professional Competition and the Social Construction of Markets (1993). 

5 cf S. Macaulay, ‘An Empirical View of Contract’ (1985) Wisconsin L Rev 465. See also J. Flood, 
‘Doing Business: The Management of Uncertainty in Lawyers’ Work’ (1991) 25 Law & Society Rev 41. 

6 For example, the Channel tunnel construction project is governed by a contract that provides in the 
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research is focussed upon the perceptions of the actors in the system. As much as 
possible we let their voices speak for them.’ the research was conducted primarily 
through interviewing practitioners in the field, ie, lawyers, civil engineers, quantity 
surveyors, arbitrators, architects, and advisers and presidents of institutions involved, 
and through them we attempted to map the world of construction arbitration.* We 
wanted to know how they made sense of the division of labour within their field; 
and how they made sense of each others’ approaches to their work and its structure. 

The literature of the industry suggested that a struggle was in process between 
lawyers and non-lawyers over who should control the arbitral procedure. We know 
from other studies that occupations and professions are most insecure at their margins 
and this is the location of turf wars.? Moreover, there is a second struggle taking 
place, that between lawyers in construction and those in more mainstream fields 
of law. As we show below, construction lawyers are trying to raise their symbolic 
capital in the face of action that diminishes their status. Yet they operate as legal 
luminaries in fields that have actively distanced themselves from the centre: their 
career trajectories diverge from the normal. The two struggles intersect and reinforce 
each other. No other field of legal activity is so infused with non-lawyer adjudication 
as is the construction field. The non-lawyer members are reasonably secure in their 
practice: their central claim to signficance is by virtue of being primarily architects, 
quantity surveyors or engineers, while the role of arbitrator fundamentally derives 
from the first. For lawyers, the legal process is their whole concern. The non-lawyers 
are actively engaged as business people in the field, whereas lawyers are at best 
ancillary to that activity.” Therefore, to be pushed to the edge undercuts the basis 
of their authority, so in fields engaging both lawyers and non-lawyers and where 
control does not necessarily reside solely in the lawyers’ hands, the lawyers will 
seek to juridify the field and dominate it. 

The juridification thesis has been addressed by, among others, Pierre Bourdieu 
who argues that any social field is organised in deeply patterned ways. Within these 
orientations towards practice and practices is a struggle among actors, which can 
clearly be seen in the field of construction law. Bourdieu states, “The juridical field 
is the site of a competition for monopoly of the right to determine the law. Within 
this field there occurs a confrontation among actors possessing a technical competence 
which is inevitably social and which consists essentially in the socially recognised 
capacity to interpret a corpus of texts sanctifying a correct or legitimised vision 
of the social world.’" 

The actors in this field are broadly lawyers and non-lawyers, with the latter 
routinely being the arbitrators. For UK domestic arbitrations we have the construction 
industry’s institutional appointments of arbitrators, which for 1991 were as follows 


first instance that disputes be heard by a specially convened Disputes Panel of five experts chaired 
by a law professor. If either the contractors, TML, or the employers, Eurotunnel, are dissatisfied 
with the results, then the party can take the dispute to arbitration in Brussels under the rules of the 
International Chamber of Commerce: Eurotunnel Annual Report 1991, p 4. 

7 cfJ. Clifford and G. Marcus (eds), Writing Culture: The Poetics and Politics of Ethnography (1986). 
See also C. Klockars, The Professional Fence (1974). 

8 The institutions were the Chartered Institute of Arbitrators, the Royal Institution of Chartered Surveyors, 
the Royal Institute of British Architects and the International Chamber of Commerce. Where there 
are unattributed quotations in the text, these are drawn from our interview material. 

9 A. Abbott, The System of Professions (1988). 

10 cf R. Gilson, ‘Value Creation by Business Lawyers: Legal Skills and Asset Pricing’ (1984) 94 Yale 
LJ 239. 
il Bourdieu, op cit n 3, p 817. 
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in Table 1. This provides a means for determining the relative use of lawyers and 
non-lawyers as arbitrators. For, although the Chartered Institute has lawyers on 
its panels, the majority of arbitral appointments by the institutions are of non-lawyer 
arbitrators. 

There are, in the construction field, two types of technical expertise: that of the 
legal expert and that of scientific expert, and both like to think that construction 
disputes are focused on their particular realm of expertise. And since neither realm 
of expertise can be co-terminous with the other, confrontation results. Prima facie, 
the arbitral process in construction is most often about three types of dispute: delays 
in the construction process because of unforeseen obstacles; delays in payments; 
and problems over the technical aspects of construction. Ultimately, they all concern 
money and which party will be responsible. To the construction expert they are 
largely self-evident sets of problems, because they are already constructed within 
a discourse that these experts can practise within. For the lawyers this is insufficient. 


Table 1 Construction Industry Arbitral Appointments by Institution for 1991 





Institution Total Number of Lawyer 
Appointments Appointments (%) 
1. Royal Institution of Chartered Surveyors 467 <10 
2. Royal Institute of British Architects 150 < 1 
3. National House Building Council 89 0 
4. Chartered Institute of Arbitrators 52—60 40 
5. Institute of Civil Engineers 41 7 
6. Architects and Surveyors Institute 12 8 





Sources: M. Cato, Altin Projects Ltd and R. Morgan, Chartered Institute of Arbitrators. 


As Maureen Cain has demonstrated, ‘Lawyers are translators — that is their day- 
to-day chore. They are also the creators of the language into which they trans- 
late.’!? Thus, the step the lawyers are able to take is to translate the technical 
discourse into a legal one and thereby attempt to capture it — the appropriation 
effect, in Bourdieu’s terms. We say ‘attempt’ because the jurisdictional lines are 
anything but clear. If the lawyers alone controlled the disputing process, the war 
would be over. But in the field of construction law, although the lawyers can claim 
the monopoly of counselling and advocacy, they have deficient symbolic resources 
to claim a monopoly of adjudication. Coombe argues that Bourdieu’s guidelines 
are, ‘that we empirically examine the specific power struggles over interpretive 
competence that structure the field of legal practitioners (differential professional 
prestige and power attaching to places of practice, legal subspecialties, types of 
clientele, etc) and endeavour to determine their impact on the production of authori- 
tative representations of the social world.’'* Who then has the right to determine 
the discourses of construction disputing? 

In discussing the division of juridical labour, Bourdieu proposes a kind of faux- 
resolution to the question: 





12 M. Cain, “The General Practice Lawyer and the Client: Towards a Radical Conception’ in R. Dingwall 
and P. Lewis (eds), The Sociology of the Professions: Lawyers, Doctors and Others (1983). 

13 Bourdieu, op cit n3, p 819. 

14 R. Coombe, ‘Room for Manoeuver: Toward a Theory of Practice in Critical Legal Studies’ (1989) 
14 Law & Social Enquiry 69, 107. 
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Competition for control of access to the legal resources inherited from the past contributes 
to establishing a social division between lay people and professionals by fostering a continual 
process of rationalization. Such a process is ideal for constantly increasing the separation 
between judgments based upon the law and naive intuitions of fairness. The result of this 
separation is that the system of juridical norms seems (both to those who impose them ‘and 
even to those upon whom they are imposed) totally independent of the power relations which 
such a system sustains and legitimizes.'° 


In the construction field, the system is put under its greatest strain at the intersection 
of domestic and international business and disputing. Whereas within domestic 
business and disputing the system of juridical norms might appear independent of 
the power relations, that is, their status resides within the system, in the international 
arena it is this very appearance of independence that causes concern to states and 
practitioners, because the norms are not located within a particular system. 

Commercial markets have become increasingly globalised and the institutional 
frameworks that cope with negotiations and disputes among businesses have to 
incorporate more than mere economic values; they also embrace values of politics 
and professionalism. Business without borders resembles business within national 
boundaries, but it is more complicated, exaggerating many problems and highlighting 
some special features. Structuring modern business transactions involves longer, 
more detailed negotiations — frequently including representatives of state organs 
whose agendas might diverge from those of the contracting parties — during which 
the parties have to arrive at a common understanding of what their business is to 
be. If the parties, for example, a French construction company and a Moroccan 
company, are engaging in a venture to build a turnkey complex, then the relationship 
is one that will endure over a number of years.'* And as both internal and external 
conditions change, the parties will probably want to alter some aspects of their 
agreement.or possibly dissolve it, and that will entail a degree of conflict. 

Informal methods of dispute resolution, those that challenge the hegemony of the 
courts, occupy an ambiguous position in the domain of disputing." Arbitration is 
neither fully informal as, say, mediation, nor as fully formal as court litigation. 
From this point of view, arbitration is both antagonistic to and supportive of central 
modes of dispute resolution. Nor is it as straightforward as it appears: the world 
of arbitration varies according to the context in which it takes place. The main 
dichotomies are between subject fields, ie, whether the dispute is in shipping or 
construction, and between domestic and international arbitration. To make sense 
of these issues the topic must be studied within a particular context. 

We selected our interviewees through a variety of methods. We. first examined 
the arbitration and construction literature — both academic and trade — and identified 
those who appeared to be key players in the field. We were fortunate that virtually 
all lawyers and arbitrators we contacted agreed to be interviewed.'* Since at this 
stage we were somewhat uncertain of the contours of the field, we asked our 


15 Bourdieu, op cit n 3, p 817. 

16 In this case the contract was for more than FFr 211m. A French bank issued a performance bond 
for 20 per cent of the contract price. A dispute arose between the French construction company and 
the Moroccan company, which entered ICC arbitration. The Moroccan company sought payment of 
the guarantee from the French bank (14 ICCA Yearbook Commercial Arb 174 (1989)). Cf S. Goldenberg, 
Hands Across the Ocean: Managing Joint Ventures with a Spotlight on China and Japan (1988). 

17 Y. Dezalay, ‘“The Forum Should Fit the Fuss” — The Economics and Politics of Negotiated Justice: 
A Comparative and Historical Approach,’ unpublished paper. 

18 Ali were generous with their time. No interview took less than an hour and some interviewees gave 
us up to three hours of their time. 
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informants to suggest others to whom we should speak. This too was a successful 
tactic, especially as it led us to those who were regarded as the key players by the 
players. This form of triangulation helped us confirm or otherwise the correctness 
of original choices.!9 Our interviews were unstructured in that we used no formal 
questionnaire, but rather we employed a list of topics we explored with our 
informants. We did not use a tape recorder; instead, we preferred to take extensive 
notes during and after the interviews. With two interviewers we were able to cross- 
check the other’s perceptions. Often our interviewees would give us materials to 
read, and several sent us various materials after the interviews. 

In Section Two we examine the role and rise of arbitration. Section Three analyses 
the history of disputing in the construction industry. In Section Four we examine 
the practitioners in the field and the international domain. And in Section Five we 
discuss the relative power of lawyers and non-lawyers in construction disputing. 


The Field of Commercial Arbitration 


Arbitration is a form of dispute resolution which involves third parties and differs 
from court adjudication by its dependence on the parties’ agreement to be bound 
by the decision of an arbitral panel.” It is a creature of contract. Unless there is 
that initial contractual commitment by the parties, arbitration cannot be forced on 
the unwilling. Once the initial agreement exists, the courts will generally stay any 
court proceedings until the arbitral process has run its course. Although it shares 
some features with court adjudication, there are distinct differences. It is a creature 
of choice: the parties are able to select their arbitrators, place of arbitration, 
procedures, substantive law and time of arbitration. Park et al describe international 
arbitration as having the characteristics of universality, geographic adaptability, 
openness, institutional supervision and procedural flexibility.7'! And it has privacy 
and confidentiality. Because it derives from contract between the parties, no one 
has the right to invade the sanctum of arbitration. Even nations can be bound to 
arbitration as if they were merely private trading partners. Reasons of state give 
way to norms of commerce. A nation that wants to play in the global economy can 
in this way be forced to live up to the international norms of contract. Arbitra- 
tion business has searched out the places where freedom of contract is given 
maximum respect.% Labaton suggests American lawyers promote arbitration to 
obtain business that they could not otherwise handle: 


19 cf M. McCall, “Who and Where are the Artists?’ in W. Shaffir, R. Stebbins and A. Turowetz (eds), 
Fieldwork Experience: Qualitative Approaches to Social Research (1980). 

20 J. Allison, “The Context, Properties and Constitutionality of Non-Consensual Arbitration: A Study 
of Four Systems’ (1990) Journal of Dispute Resolution 1; S. Roberts, Order and Dispute (1979). 
The major practitioner definition is provided by M. Mustill and S. Boyd, Commercial Arbitration 
(2nd ed, 1989). Note also that, like construction law, arbitration is a marginal activity in academia. 
There exists a diploma in international arbitration at Queen Mary and Westfield College, London, 
and the City Polytechnic of Hong Kong runs an MA in arbitration. 

21 Park et al, op cit n 2, pp 3—4. 

22 It has been suggested that, of the arbitrations filed with the ICC in 1986, one-sixth involved governmental 
or parastatal entities. S. Bond, ‘ICC Arbitration in Theory and Practice’ (1986) 26 Rassegna 
dell’Arbitrato 141. 

23 cfT. Carbonneau, Alternative Dispute Resolution (1989), and W. Park, ‘National Legal Systems and 
Private Dispute Resolution’ (1988) 82 American Journal of English Law 616. But cf Mustill, who states: 


To my mind, the whole purpose of a contract being regarded as enforceable in law is that the 
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International arbitration has grown sharply as a way to resolve disputes between companies 
of different nationalities. Arbitration has displaced litigation in many instances [and] . . . enabled 
American lawyers to take a role in cases in which they would normally be excluded.” 


Western business people and lawyers mistrust legal systems other than their own, 
preferring instead what they perceive to be a neutral or at least a familiar forum. 
The following example of an international construction company’s approach illustrates 
this point: 

Weiser [General Counsel, Bechtel Corporation] pointed to the system of justice in Saudi Arabia, 

where disputes are decided according to the Koran. That system, Weiser believes, is ‘efficient, 

predictable, and well handled’ for domestic disputes. Nevertheless, Weiser continued, Bechtel 


generally opts out of local systems in favour of arbitration or some other process conducted 
in a neutral forum.” 


As third world countries enter international markets, their local legal systems are 
perceived by Western lawyers as inefficient or lacking in bona fides. One lawyer's 
characterisation of Latin America provides an example of this attitude: ‘Given its 
colonial origins, Latin America today has an abundance of codes, regulations and 
bureaucracy. There is also a lack of respect for the law. In Latin America, one 
tends to go to one’s patron, friend or representative to resolve disputes, rather than 
the courts.’ Dezalay emphasises this point in a study of business arbitration in 
France by quoting an arbitrator: ‘Arbitration first began between people sharing 
the same social background; one practises the same profession, one belongs to the 
same union; this prospered and still exists within narrow circles shut off from the 
outside like shipping or big international business.’?” The intervention, then, of a 
‘stranger’ into the club is often a cause for concern and anxiety.’ We see arbitra- 
tion as a means for a favoured, or at least familiar, club to govern commercial 
disputes. . 

Arbitration now has many devotees, as can be illustrated by, for example, the 
numbers of arbitral appointments made.” And, according to one senior quantity 
surveyor and arbitrator, 30 per cent of all construction arbitral appointments are 
privately arranged, so fail to enter the statistics. On the international front, the 
International Chamber of Commerce (ICC) receives approximately 300 requests a 
year for arbitration each year.” Construction cases are one of the largest segments 
of its docket, as Table 2 shows. 





parties can ascertain their rights and duties by reference to some external objective standard, before 
any dispute has arisen, and can be confident that if a dispute does arise those rights duties will 
be enforced as they stand. There cannot be a contract which is governed by no law at all. 
M. Mustill, ‘Contemporary Problems in International Commercial Arbitration: A Response’ (1989) 
17 International Business Law 161, 162. 


24 S. Labaton, ‘US Law Firms Expand to Reach Global Clientele,’ New York Times, 12 May 1988, p I. 

25 Center for Public Resources, ‘International ADR,’ unpublished paper. 

26 ibid. 

27 Y. Dezalay, ‘Negotiation and Legal Rationality: Business Arbitration as an Illustration of the Stakes 
of Mediation within the Legal Field,’ unpublished paper. 

28 G. Simmel, ‘The Stranger’ in D. Levine (ed), On Individuality and Social Forms: Selected Writings 
(1971). 

29 See Table 1 above. We should also add that it is difficult to calculate the number of disputes because 
of the different ways of counting them, eg, case filings, dispositions, arbitral appointments. Just because 
a case is started does not mean it will follow a kind of natural life-course to final disposition; indeed, 
it will most likely settle or simply fade away. All provide disparate answers. But, more importantly 
for arbitration, there has not been a history of systematic statistical compilation, so what figures we 
possess are fragmentary. 

30 Park et al, op cit n 2, p 5. 
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No other international arbitral forum hears as many cases as the ICC. The London 
Court of International Arbitration, the American Arbitration Association and the 
Stockholm Chamber of Commerce deal with relatively few cases.2! 

The state formal system would like to maintain control over disputing, but it is 
unable to handle all of it. It actively seeks to slough off parts of it while trying 
to keep a supervisory role which often becomes, not unnaturally, authoritarian. Courts 
are overloaded and, ideally, the judiciary would like to keep important cases to 
itself and remove the routine and technical elsewhere. Lord Justice Donaldson has 
argued: 


Arbitration is a vitally important alternative to resorting to the Courts for the settlement of 
disputes. If it did not exist, it would have to be invented, because the Courts could not possibly 
handle the sheer volume of disputes which arise in a complex modern society. But, as is 
now generally recognised, it should be a real alternative, operating to the same standards 
as do the Courts, although not necessarily employing the same approach and procedures. 
Any contrast between the alternatives offered should not be between amateurism and 
professionalism, but between two brands of professionalism.*2 


Table 2 Categories of International Chamber of Commerce Cases 





Category Percentage 
Years 1987—90 





1987 1988 1989 1990 

1. Foreign trade 31.8 26 26 27.1 

2. Licensing 13.3 17 18 16.4 
3. Joint venture and industrial 

cooperation 4.7 2.4 5.4 6.5 

4. Construction 18.5 26.4 21 18.9 

5. Agency 14.1 10.7 13 17.1 

6. Finance 6 5.2 6 5.8 
7. Other (maritime transport, 


consultancy, employment, 
etc) 11.6 12.3 10.6 8.2 


Source: International Chamber of Commerce Annual Report 1990, p 26. 


Similarly in the United States, there have been calls for relieving the courts of their 
“excessive case load.’ 

Within the field of construction law, arbitration is well entrenched but it is not 
truly secure, as it is challenged by a court that exists primarily to hear construction 
disputes: the Official Referees’ Court.” Construction lawyers work in both arenas 


31 Park et al, op cit n 2, pp 5—6. Note that within the USA the American Arbitration Association hears 
a large number of cases; its international docket is small. See also R. Graving, ‘The International 
Arbitration Institutions: How Good a Job are they Doing?’ (1989) 4 American U Journal of International 
Law and Policy 319; and R. Clow and P. Stewart, ‘International Arbitration: Storming the Citadels’ 
(1990) International Financial L Rev, March, pp 10—13. 

32 Lord Justice Donaldson, ‘Foreword’ in D. Stephenson Arbitration for Contractors (1987). It is interesting 
to note that since he retired as Master of the Rolls, Lord Donaldson has joined Essex Court chambers 
as an arbitrator. 

33 ‘As I See It — Slow Justice Is Inadequate Justice: An Interview with Chief Justice Warren E. Burger’ 
(1971) 108 Forbes, 1 July, p 21. 

34 For 1990 the Official Referees’ Court had 2,202 cases pending, of which 136 were tried and another 
986 were disposed of by way of transfer or withdrawal. Lord Chancellor’s Department, Judicial 
Statistics: Annual Report 1990, Cm 1573. 
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which are compelled to co-exist in a delicate harmony.” The London Official 
Referees’ Court suffers from the disadvantages of most courts — delay.** Accord- 
ing to the Senior Judge of the Court, the lead time to obtain a fixed date for a hearing 
is fifteen to eighteen months, during which time ‘even quite large companies can 
experience liquidity problems. ’? 


Table 3 Peak Profits and 1992 Forecast Profits of UK Top 10 Construction Companies 





Company Profits (£ millions) 
Peak year 1992 (forecast) 
1. Tarmac 393.1 (1988) 24 
2. G. Wimpey 144.5 (1988) 25 
3. Taylor Woodrow 116.9 (1989) 0 
4. Costain 91.9 (1988) 15 
5. AMEC 91.3 (1989) 40 
6. Barratt Developments 77.5 (1989) 8 
7. J. Mowlem 59.5 (1988) 0 
8. Wilson Connolly 54.0 (1989) 26 
9. Bryant Group 51.4 (1989) 20 
10. Hewden-Stuart 36.2 (1990) 12 





Source: Olins, op cit n 38. 


The History and Context of Construction Disputes 


Construction is a business that is basic to the quality of our lives. It is also one 
that is essential to the British economy. But construction is a highly contingent, 
fragile business, even more so in the depths of a recession.” Table 3 reports the 





35 The ambivalence has increased since the Offical Referees can now act as arbitrators with the powers 
given to them under the Courts and Legal Services Act 1990. i 

36 cf the situation in the Commercial Court where three judges have been promoted to the Court of Appeal, 
leaving a severe shortage of judgepower to handle the outstanding cases. The Court’s clients — corporate 
and overseas users — are already looking elsewhere for potential dispute resolution forums because 
the Court’s central advantage was speed, which has now disappeared: F. Gibb, ‘Business No Longer 
As Usual,’ The Times, 8 December 1992, p 29. 

37 A. Stewart, ‘Judgement Ways: Expert Witness: Judge John Newey QC’ (1992) Building, 13 November, 
p 36. 


38 R. Olins, ‘Building Industry Against the Wall as Profits Vanish,’ Sunday Times, 6 September 1992, 
s 3, p 4. Note also that the construction industry is divided into essentially two parts, viz, building 
and civil engineering. Whereas the former refers to buildings proper, the latter refers to projects such 
as bridges and the Jubilee Tube Line extension. It is anticipated that the Jubilee Line extension will 
account for four per cent of all civil engineering work in 1993 (A. Barrick, ‘Jubilee Line extension: 
golden jubilee’ (1992) Building, 20 November, p 63). But cf Simon Jenkins’ optimistic outlook that 
London is going through a normal phase in slump and boom and will soon prosper. S. Jenkins, “London’s 
forthcoming boom,’ LWT London Lecture, London Weekend Television, 13 December 1992. See 
also F. Kane and P. Springett, ‘Banks Suffer Property Chiller,’ The Guardian, 5 December 1992, 
p 36. It is estimated that the total UK commercial property sector is valued at between £200 billion 
and £300 billion. Because of the recession the property business is suffering high-profile insolvencies 
such as Olympia & York (Canary Wharf) and Rosehaugh (Broadgate). See R. Kynoch, “House of 
Cards’ (1990) Chartered Surveyor Weekly, 20 December, p 23; and J. Flood and E. Skordaki, ‘Corporate 
Failure and the Work of Insolvency Practitioners: Professional Jurisdiction and Big Corporate 
Insolvencies’ (1993) ACCA Research Report. Also, the JCT80 now contains an insolvency clause 
to protect jobs when a contractor ceases trading. Building, ‘In Brief’ (1992) Building, 6 November, p 8. 
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decline in the top ten construction companies’ profits.% 

Table 3 shows dramatic descents from the peak profits of the late 1980s, with 
some companies forecasting zero profits for 1992.” In addition, it is estimated that 
there are 170,000 building companies in the UK, of which 7,000 have collapsed 
in the year from late 1991 to late 1992.4 A survey by the Building Employers 
Confederation (BEC) predicted, ‘building output in 1992 could fall to its lowest 
level for six years with major contractors hardest hit ... total output this year was 
likely to fall to £30,250m, down £1,630m.’2 Another way of capturing these 
movements is to look at values of new orders obtained by contractors, as shown 
in Figure 1.” 


Figure 1 Value of new orders obtained by contractors by type of work 


ma) = housing = y\ = other new work === Ja» total 





Note: Other new work consists of commercial/industrial, public/infrastructure construction work 
Source: Department of Environment, Business Briefing 15 (February 1993) 





39 There is a problem with the concept of profits as an objective measure of value. Lukka writes: 


any concept of profit must inevitably be based on some notion of value, which itself is a socially 
constructed concept. Thus the concept of profit cannot refer to an entity existing objectively 
somewhere ‘out there.’ On the contrary, it is essentially a concept created by human consciousness 
and explicit or implicit collective agreements in society. K. Lukka, ‘Ontology and Accounting: 
The Concept of Profit’ (1990) 1 Critical Perspectives on Accounting 239. 


40 So desperate are some companies that they seek business where they can. For example: 


Last month Bovis won a £3m contract to renovate apartment buildings in Bosnia for 20,000 people 
displaced by civil war. But is convoy of 25 lorries full of generators, heaters and portable lavatories 
was overtaken by events when Vitez, Travnik and Zenice were themselves engulfed by war and 
began producing refugees of their own. 

Nothing daunted, Bovis has hurriedly despatched a man to Zagreb, on a mission to the UN to 
find other apartment blocks in need of renovation. Column Eight, ‘Builders Without Frontiers,’ 
The Independent, 13 November 1992, p 33. 


41 Kane and Springett, op cit n 38, p 36. 

42 New Builder, ‘Output Fall Forecast’ (1992) New Builder 6. 

43 We have transformed the numbers from their original tabular form into a graph which shows the yearly 
movement of the orders more clearly. 
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Figure 1 shows that values have declined progressively for housing and industrial 
and commercial work, though not at uniform rates. Industrial and commercial orders 
begin to decline a year later than housing orders. This, at least, suggests that industrial 
and commercial orders have less flexibility in their curtailment than housing orders. 

These difficulties have been exacerbated by downgrading of the top ten construction 
companies’ credit ratings.“ One such agency cut Tarmac’s rating from A+ to A, 
Costain from A— to BBB, and Barratt from BBB to BB+. Some companies — 
Costain, Tarmac, Taylor Woodrow, Wimpey — which are members of the Trans- 
Marche Link consortium are also embroiled in disputes with Eurotunnel over cost 
overruns of £1.2 billion. ‘Subbie-bashing,’ too, is rife, where the main contractor 
delays payment until the subcontractor is forced into bankruptcy.“ Moreover, the 
Office of Fair Trading is to investigate the phenomenon of ‘Dutch auctioning.’ 
Under this process, ‘major builders tendering for projects frequently cut 10—15% 
off the lowest subcontract tenders to cut the price of their own bids. If the main 
contractor wins it goes back to the subcontractors and pressurises them to lower 
their bids.”4 

There are two faces to the successful achievement of construction projects: the 
construction itself and project financing. As one construction solicitor put it: 


With project financing there is a problem because whereas the construction contract is about 
allocating risk between the players, banks are only interested in security. And here is the 
paradox: banks are trying to make secure something which at bottom is insecure. Even if 
banks [or rather their lawyers] draft a set of watertight documents, and it isn’t difficult, they 
are still dependent on the building work being done properly, which goes back to the allocation 
of risk situation. 


Some lawyers see project financing as dealing with risk. For example, the Norton 
Rose project finance group identified five types of such risk, namely, political risk, 
construction risk, operational risk, currency risk and market risk, which should 
be amenable to precautionary documentary drafting.’ Nevertheless, the combina- 
tion of project financing and construction complicates the construction process and 
can lead to diverse sets of problems depending in which area the difficulties arise. 

Perhaps the principal point about the construction industry is that disputing is 
endemic to it." In times of plenty and as well as in recessionary periods, disputing 
is a normal part of the industry’s life. Modern developments have exacerbated the 
industry’s predilection towards ‘naming, blaming and claiming’ behaviour. The 





44 Two American agencies issue credit ratings on companies: Moody’s and Standard & Poor. McCullough 
writes: “The top four grades are AAA, AA, A and BBB, any one of which means that the company 
which issued the bonds is unlikely to default on the payment of interest or principal or, in the case 
of stocks, means that the company is in fine financial shape. Anything rated BB or below is a dodgy 
investment.’ V. McCullough, The Economist Pocket Guide to the New City (1988). 

45 A. Duffy, “Credit Blow to Builders’ (1992) New Builder 13. 

46 T. Wilkinson, ‘Wimpey Attacks Government,’ The Independent, 9 September 1992, p 20. 

47 See Simcock, ‘Contracting: How Little Guys Pay for Big Companies’ Troubles: Victims of the Ripple 
Effect,’ Independent on Sunday, 5 July 1992, p 21. 

48 A. Stewart, ‘OFT to Investigate Tender Price Dispute’ (1992) Building, 20 November, p 14. 

49 ibid. 

50 Norton Rose, ‘Project Finance’ (nd). They provide examples of some projects: construction of a 
combined cycle gas turbine power station in the UK — £400,000,000; construction of paper mill in 
UK — £300,000,000; construction of LNG complex in Nigeria — US$3,000,000,000. 

51 cf B. Yngvesson, ‘Disputing Alternatives: Settlement as Science and as Politics’ (1988) 13 Law & 
Social Inquiry 113. 

52 W. Felstiner, R. Abel and A. Sarat, ‘The Emergence and Transformation of Disputes: Naming, Blaming, 
Claiming ...” (1980—81) 15 Law & Society Rev 631. 
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Banwell Report of 1963 on the placing and management of contracts for building 
and civil engineering work described the core problem as the adversarial nature 
of the industry: ‘The industry has come to regard itself as a series of different parts, 
roughly consisting of professional advisors, contractors, specialist contractors and 
suppliers and operatives of various crafts and skills. These attitudes must change.’ 
On the whole, contract cases excite less societal condemnation than, say, tort cases, 
as Engel has demonstrated in Sander County, Illinois. We hear of some of the 
big cases; the channel tunnel’s vicissitudes are reported daily in the press, but most 
disputes fail to register on society’s consciousness. 

Before World War II the large construction firms used their own labour and only 
contracted out specialist work such as lifts. Now there are no large builders. In 
the 1950s the construction industry became specialised, partly through the need for 
highly specialised services like air-conditioning. With the rise in the numbers of 
specialists — eg, flooring and foundations — it became uneconomic for large building 
firms to retain teams of specialists. Instead they became firms of large contractors 
specialising in management. The entire project is subcontracted from excavation 
to roofing.’ As subcontractors have become more important, so has the potential 
for problems between them and the managers. 

Royce argues that as a result of the change by construction companies from direct 
involvement in building to management, the construction companies’ understanding 
of the daily interaction on building sites has deteriorated.** This is exacerbated by 
architects, who are frequently the comptrollers of the site, taking a more academic 
line in their work and becoming detached from the practicalities of work. But the 
architect is in an unenviable situation. A senior architect and arbitrator put it this way: 


Although the architect is appointed by the client to look after his interests, he has a very 
real responsibility towards the building contractor and must act quite impartially and fairly 
between the building owner and the contractor. This is of the utmost importance and should 
be made quite clear to the client in the event of any dispute between the two parties to the 
contract. To maintain this impartiality will require tact and strength of character and will 
provide the greatest test of the architect’s integrity. It is only by such integrity that he can 
do his duty to both client and builder, and at the same time retain the respect of both. 

With the speeding up of contracts and regrettably the lack of enthusiasm by architects to 
take the initiative in assuming a leadership in management of contracts, a climate was created 
for management services to proliferate and for the advent of the project manager. 


The result is that the ‘natural’ chain of command from architect to building 
contractor to subcontractor has broken down. In its place the architect relies on 
a series of subcontractors and labour-only gangs.” As the system of governance 
goes awry, the possibilities for disputing rise dramatically. We can see the differences 
more clearly when cross-border comparisons are made, eg, UK and France. In France 
far fewer professionals are involved — eg, there is no quantity surveyor — there 
is less reliance on precise contract wording and there is a lower tendency to litigate 
disputes.’ Construction projects, then, are complex and complicated endeavours. 
A typical international project is Belgium’s largest private building project, Zaventem 





53 B. Grant, ‘Analysis: Starting Over’ (1992) New Builder 16. 

54 D. Engel, ‘The Oven Bird’s Song: Insiders, Outsiders and Personal Injuries in an American Community’ 
(1984) 18 Law & Society Rev 101. 

55 N. Royce, ‘How Fair are we in Dispute Resolution in the Construction Industry?’ (1991) Arbitration 103. 

56 ibid 104. 

57 ibid 104. 

58 A. Duffy, ‘EC: Road to Europe’ (1991) New Builder, 25 June, p 26. 
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Airport, which illustrates the diversity involved. Figure 2 summarises the 
project. 

The scale of the project is so vast that where normally roles would be taken by 
individual companies — eg, project manager, contractor, architect — in this instance 
they can only be carried out as joint ventures of two to six companies.” 

With the demise of the traditional system of construction governance, new ones 
have arisen. Chief among them are management contracting and package deal 
contracts. In management contracting, an idea originating in the United States, the 
main contractor is chosen early in the process to manage the construction process 
from start to finish, for which a percentage fee — which used to be ten per cent 
but is now nearer four per cent — is decided between the employer and main 
contractor who then employs whoever necessary. For example, the most vigorous 
global management contractor is Bovis, with global sales of £5,000 million.® 


Figure 2 Breakdown of complex construction project: Zaventem Airport, Brussels 


Client: Brussels Airport Terminal Company 

Architect: Group 2000, joint venture of Botinck, Jaspers, Montois, 
Van Campenhout and Willcox 

Structural Engineer: Joint venture of Verbeeck, Fraiture and Dumont/BTC 

Services Engineer: Tractebel 

Programme Consultant: Tractebel 

Quantity Surveyor: MDA (Benelux) 

Works Inspector: Seco 

Project Manager: Joint venture of Bernheim and Outremer Sobemap 

Contractor: International Airport Contractors, joint venture of Besix, 


Vanhout, Wust, Maurice Delens, ABV, and Van Reil 
& Van den Bergh 


Type of Contract: Management contract 

Contract Period: November 1990 to May 1994 (terminal building and one 
pier). Second pier opens one year later. 

Contract Cost: BFr17 billion (approx £380 million) 


Source: Ridout, op cit n 59. 


Package deal contracts are where the contractor provides all the services to design 
and build a project, so that the employer does not take on an independent architect. 
Gowan and Bolton argue that these arrangements often increase friction between 
employers and contractors: 


The common feature of [management contracting and design and build contracting] is that 
they place the contractor and the employer on opposite sides of the fence. Logic would seem 
to dictate that, to achieve an attitude of common purpose, the employer and the contractor 
need to be on the same side of the fence. One way of achieving this . . . is through construction 
management. 


59 G. Ridout, ‘Zaventem Airport: Flight Stimulator’ (1992) Building, 6 November, p 49. 

60 In part, joint ventures are used in Belgium because Belgian defect liability law imposes the responsibility 
for structural defects for a period of ten years. Therefore, the contractors and architects spread their 
risk through a number of participating parties. 

61 P. Cooper, “The Top 500: Wind in their Sales’ (1992) Building, 20 November, p 49. 

62 D. Gowan and J. Bolton, ‘Co-opting the Contractor’ (1991) DAC Reports 20. 
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But, conversely, Topping notes: 


The adversarial nature of the UK building industry is a subject of constant comment. But 
little is said about the vast number where problems are overcome as work proceeds. Many 
employers appear to be adopting the [design and build] route because it provides a single 
point of contact and eliminates much of the potential for conflict. It is interesting that 
[construction management], which was promoted as a system for avoiding conflict, has led 
to some well-publicised litigation.© 


The Rise of the Standard Form Contract 


Many situations created by contract have at their hearts a series of standard forms 
or ‘boilerplate.’ These are the stuff of normal business routine and, although they 
contain default clauses, Macaulay has shown that actual defaults do not always lead 
to legal action. Indeed, the norm is non-contractual dispute handling: business people 
are likely to continue in business with each other despite the ruptures that have 
occurred.“ Galanter and Rogers, however, argue that business people have 
become more instrumental in their disputing decision-making. Long-standing 
relationships are more likely to be broken if the benefits of so doing outweigh the 
short-term costs. Rather oddly, Duncan Wallace claims, ‘A construction contract 
is not a contract between “businessmen” ... [it] is in essence a consumer or 
end-user or retail contract.” With the intensification of competition, business 
relationships are underscored by a greater insecurity. 

The construction industry has its own specific histories of standard forms, of which 
there are essentially three types. The Standard Form of Building Contract published 
by the Joint Contracts Tribunal (SCT) became known as the RIBA contract and, 
although the Royal Institute of British Architects is now only one among several 
institutions that comprise the JCT, it is colloquially referred to by its early name.* 


63 N. Topping, ‘Procurement: Times of Change’ (1992) New Builder, 23 July, p 23. These new systems 
of governance have also increased fee competition among the players in the construction field. And 
this competition increases the potential for conflict. One architect said that for an hotel in Cyprus 
the all-in fee for the contract would have typically been ten to twelve per cent of the project’s value. 
The fee includes the services of the architect, quantity surveyor, civil engineer and others. The project 
was finally concluded for a fee of two and a quarter per cent. He said, ‘I put in my lowest possible 
bid at three and a half per cent. I don’t know how they could do it for their price. Now you even 
hear of fees of one and a half per cent! It doesn’t make sense; they can’t do it for that.’ The final 
result of competition and specialisation is the move towards multidisciplinary practice (MDP) in the 
construction industry where MDPs offer all services on a one-stop basis, eg, legal, architectural, 
surveying, engineering and project management. One industry specialist offered this view, ‘The 
architect’s role remains, but the accountant has now the vital role.’ That is, the former role of coordinator 
and regulator has given way to control by cash flow. Cf the situation of railway engineers versus 
accountants in railway mechanical engineering in D. Lawrenson, ‘Britain’s Railways: The Predominance 
of Engineering over Accountancy during the Inter-war Period’ (1992) 3 Critical Perspectives on 
Accounting 45. 

64 This idea was originally mooted in S. Macaulay, ‘Non-contractual Relations in Business: A Preliminary 
Study’ (1963) 28 American Sociological Rev 59. Since then there have been other studies which in 
part confirm Macaulay’s thesis. See S. Macaulay, ‘Lawyers and Consumer Protection Laws’ (1979) 
14 Law & Society Rev 115; and Beale and Dugdale, ‘Contracts Between Businessmen: Planning and 
the Use of Contractual Remedies’ (1975) British J of Law & Society 18. See also R. Lewis, ‘Contracts 
Between Businessmen: Reform of the Law of Firm Offers and an Empirical Study of Tendering Practices 
in the Building Industry’ (1982) 9 J of Law & Society 153. 

65 M. Galanter and J. Rogers, ‘The Transformation of American Business Disputing? Some Preliminary 
Observations’ (1991) Working Paper DPRP 10-3, Institute of Legal Studies; M. Galanter, ‘Law 
Abounding: Legalisation Around the North Atlantic’ (1992) 55 MLR 1. 

66 I. Duncan Wallace, ‘Control by the Courts: A Plea for More, Not Less’ (1990) 6 Arbitration 
International 253. 

67 J. Parris, Arbitration: Principles and Practice (1983); D. Stephenson, op cit n 32. 
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The second standard form is the Institution of Civil Engineers Conditions of 
Contract (ICE). The final type of standard form is the Fédération Internationale des 
Ingénieurs-Conseils and the Fédération Internationale Européenne de la Construction 
(FIDIC).® Its main use is in international civil engineering construction and build- 
ing work, eg, dams and bridges, and building work. Much of the construction work 
carried out under the aegis of the World Bank in Third World countries uses the 
FIDIC contract.” All the forms contain dispute resolution clauses.” 

Royce states that the standard forms of contract are a good thing in that they relieve 
the parties to construction contracts from having to create a new contract each 
time.”! One problem with this view is that the contracts are open to modification 
by the parties and they are often drafted parallel to the financing documents. And 
as Yuille points out: 


The recession is influencing the nature of legal work, say lawyers. ‘Whereas in the past people 
had jobs on standard forms, now they have heavily amended standard forms — all very much 
one-offs which need scrutiny. It comes about by people trying to shift risk,’ says Gibson 
[head of legal services, John Laing]. 


Lawyers, Non-Lawyers, Courts and Arbitration, Domestic 
and International 


In the field of construction the numbers of lawyers are few. Arbitrators too are 
few, at least those in demand. Their interaction is fraught: they are aware of their 
own areas of expertise but find it difficult to accept the authority of the other. Their 
roles vary according to the context in which they function. In UK construction 
arbitration work, lawyers adopt fundamentally a representative role with non-lawyers 
as arbitrators. In international work the distinctions are blurred, with lawyers taking 
both representative and arbitral roles but non-lawyers appearing either as experts 
or arbitrators. 


Lawyers 


The growth of lawyers’ involvement in construction arbitration appears to be linked 
to the development of the standard forms of contract. However, in the period before 
the Second World War, as one arbitrator described it, ‘There was little awareness 
of substantial involvement of lawyers in construction arbitration. The arbitration 
process was less legalistic and arbitrators operated by the seat of their pants.’ Judicial 
policy towards arbitration in the 1920s was permissive, especially with regard to 





68 Stephenson, op cit n 32. 

69 ibid p 48. 

70 These contracts are used according to the type of project. In the construction of an airport, for example, 
the runways would be built under an ICE form because the nature of the work is fundamentally 
engineering; but the hangars would be built under a JCT form because the work is primarily building. 
FIDIC is used in construction projects within the UK where the major contracting party is a foreign 
entity. Each standard form uses arbitration as its mode of dispute resolution. The first two standard 
forms, JCT and ICE, are within the ambit of the Arbitration Acts 1950, 1975, 1979, and generally 
focus on ‘Arbitration London.’ FIDIC incorporates the provisions of the Rules of Conciliation and 
Arbitration of the International Chamber of Commerce (ICC), and arbitral proceedings are protected 
from the ‘special case’ procedure by the 1979 Act. See D. Stephenson, op cit n 32; and also M. Kerr, 
‘Forum London’ (1989) Counsel, July/August, p 16. 

71 N. Royce, op cit n 55. 

72 M. Yuille, ‘Construction Hit by Even Harder Times’ (1993) The Lawyer, 19 January, p 13. 
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procedure. Despite this licence, the courts sharpened their control over errors of 
law because non-lawyer arbitrators were deciding cases without reference to legal 
principles. The courts wished to protect the use of English law in arbitration against 
the developing pollution of quasi-law.” 

Most of the lawyers we interviewed emphasised the small number of solicitors’ 
firms that specialised in construction work. One said, “There are no more than half 
a dozen serious players’ [referring to firms]. Another referred to a ‘penumbra group’ 
of up to 25 firms that undertook some work in the field. The smallest concentration 
is found in the bar with two sets of chambers specialising in construction work, 
with another 20 or so barristers scattered around.” This aspect of concentration 
can be illustrated by looking at the legal advisers of the top ten construction 
companies. 


Table 4 Top 10 Construction Companies and their Legal Advisers 


Company Legal Adviser 
1. Tarmac Mr R. Tupper 
2. G. Wimpey McKenna & Co/Slaughter & May 
3. Taylor Woodrow Norton Rose/Mr D. Patterson 
4. Costain Slaughter & May 
5. AMEC Laytons/Linklates & Paines 
6. Barratt Developments Slaughter & May 
7. J. Mowlem Mcfarlanes/McKenna & Co 
8. Wilson Connolly Not available 
9. Bryant Group Eversheds 
10. Hewden-Stuart Maclay Murray & Spens 


Source: Crawford’s Directory of City Connections 1991. 


Even though the same firms repeat in Table 4, a distinction must be drawn between 
the types of legal work construction companies require. We can broadly characterise 
the work as ‘front-end’ and ‘back-end.’ The former is concerned with putting the 
deal together, including project financing. For example, the Legal 500 notes: ‘a 
recent report suggested that Slaughter and May was the third-most-used firm by 
construction companies; that rating was, of course, a tribute to its undoubted strength 
in general corporate law, as opposed to construction law.’”> The latter is involved 
in managing disputes when they arise. And the same firm may not necessarily be 
hired to do both tasks. The relational mode of lawyer-client relations waned during 
the 1980s as companies became more selective in their searches for expertise.” 
The result of this dramatic change in the nature of the lawyer-client relationship 


73 Mustill and Boyd, op cit n 20, pp 450—51. See also R. Merkin, Arbitration Law (1991). 

74 Toa large extent, although barristers are independent practitioners, their chambers are reaching such 
proportions that they are closely akin to law firms, and for purposes of this article they are treated 
as such. This tendency was highlighted by the Law Society president’s speech to the 1992 Bar conference, 
where he warned his audience ‘not to attempt to become full-service legal providers like solicitors.’ 
The implication was clear. 

75 The Legal 500, 1992 A-262 (1992). 

76 cf J. Fitzpatrick, “Legal Future Shock: The Role of Large Law Firms by the End of the Century’ 
(1989) 64 Indiana LJ 461. See also Flood, ‘Conquering the World: Multinational Legal Practice and 
the Production of Law,’ op cit n 4. 
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has been a move towards transactional relationships where law firms are taken on 
for a specific set of tasks. The complexity of the lawyer-client relationship can be 
illustrated by the example of Mowlem’s claim against the Carlton Gate Development 
Company (CGDC) which became insolvent during arbitration.” Mowlem had been 
dismissed as management contractor over a dispute about certificates. Not only was 
Mowlem locked into an expensive arbitration, but it was compelled to start court 
action against the Eagle Star insurance group when it increased its holdings in CGDC 
from 25 to 50 per cent. CGDC’s solicitors were McKenna & Co, who were normally 
advisers to Mowlem (see Table 4). Mowlem was using the city firm of Clifford 
Chance. These kinds of developments militate against the generalist and foster the 
growth of boutique or niche law firms. One beneficiary here has been the law firms 
and chambers that have grown to handle construction disputes, a number of which 
have been spin-offs from the established firms. The construction law firms are mostly 
located in the second tier of corporate law firms below the top ten firms, as Table 5 
shows. 


Table 5 The Key 20 Construction Law Firms 


Law Firm Number of Specialists 
1. Masons 43 
2. McKenna & Co 40 
3. Rowe & Mawe 16 
4. Berwin Leighton 8 
5. Bristows Cooke & Carpmael 12 
6. Fenwick Elliott & Burns 10 
7. Lovell White Durrant 32 
8. Nabarro Nathanson 22 
9. Winward Fearon and Co 8 
10. Baker and McKenzie 10 
11. Beale and Company 13 
12. Berrymans Solicitors 15 
13. Denton Hall Burgin & Warrens 6 
14. Herbert Smith 9 
15. Barlow Lyde & Gilbert 10 
16. Clifford Chance 13 
17. D.J. Freeman 11 
18. Davies Arnold Cooper 5 
19. Freedman & Co 13 
20. Glovers & Co 4 


Sources: The Legal 500, 1992 A-260 (1992), and Chambers and Partners Directory 
90-1 (1992). 


When we asked lawyers why they were working in the construction field, most 
said that it was hard work but lucrative. One senior lawyer remarked: ‘I charge 
£350 an hour and that’s at the top. Mind you, there is [XX XX] in Paris; he charges 
about £400.’ All said it was uneconomic to take on a case worth less than £50,000. 
The standard mode of charging for all work was by the hour for solicitors. Barristers 
quote a brief fee and refreshers for domestic work, but for international work they 
too charge by the hour. The subtleties of how to charge were summarised by a lawyer 
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who said, ‘Once I did a fourteen-day hearing compressed into seven days, so I was 
glad I quoted on an hourly rate and not daily!’ 

Lawyers in the construction field have established an extensive corpus of knowledge 
and institutions within which this knowledge is created. The lack of core academic 
institutional support — construction law is not found in the curriculum of conventional 
UK law degrees — reinforces the field’s peripheral nature, yet in the fields of 
arbitration and alternative dispute resolution (ADR), it is the construction lawyers 
who lead the way. One key academic institution supporting construction law is the 
Centre of Construction Law and Management at Kings College London. But here 
the distance between core and periphery is emphasised by the director being a 
practising barrister at one of the two construction barristers’ set of chambers rather 
than a full-time academic. Not untypically, the centre has strong links with 
practitioners. 

The production of knowledge in the construction law field relies almost entirely 
on practitioners. They produce the textbooks, seminars and the samizdat literature 
on the topic that circulates through the construction community.” Many of the 
court decisions are not reported, especially those in the Official Referees’ Court, 
so individuals will create unofficial law reports that are then passed around by 
hand.” At least these refer to specific public events, court hearings, but as most 
of construction disputing occurs before an arbitral panel, there is usually no record. 
At this level, arbitral decisions, which effectively have no precedential value, circulate 
by word of mouth and become part of the mythology of the field.® This is an 
integral part of the struggle to determine the discourses of construction disputing 
between the lawyers and non-lawyers. 

Not only is the construction field marginal, but its main court, the Official Referees’ 
Court, has low status.*! Two sets of courts have construction cases within their 
jurisdiction, namely, the Official Referees’ Court and the Commercial Court. The 
latter is an elite institution within the High Court, with 50 per cent of its docket 
involving international disputes with international parties, but it never hears 
construction cases. Its judges are selected for their skills in commercial matters, 
and over time they have developed procedures for avoiding delay. And to ensure 
they respond to client demand, the court established a users’ committee which consists 
of lawyers and others who make extensive use of the court. The Official Referees’ 
Court, by contrast, although part of the High Court, is staffed by judges who are 
of comparable status and pay to circuit judges.** This deters successful construc- 





78 The trade journals, both legal and construction, always contain flyers advertising courses and seminars 
on various topics: construction, property and arbitration are frequently seen. These courses tend to 
be expensive, with tuition fees ranging from the hundreds to the thousands of pounds. 

79 We were given at least two such reports during the fieldwork. And, of course, cases are reported 
in the construction trade press. 

80 International arbitral decisions are sometimes reported in a denatured way where the parties identities 
have been stripped out. 

81 In 1984 the Attorney General, Sir Michael Havers, commented on the Official Referees’ Court as, 
‘an important part of the administration of justice, although clearly one about which not much is known.’ 
Havers here attempted the impossible: to place an institution at the periphery and centre at the same 
time. See E. Fay, Official Referees’ Business (2nd ed, 1988). 

82 For example, a High Court judge is called ‘Mr Justice Smith’ and is usually given a knighthood on 
being promoted to the bench, whereas an Official Referee is called ‘Judge John Smith QC’ and does 
not receive a knighthood. The Beeching Commission report caused much resentment at the time because 
it recommended that Official Referees should become circuit judges, not members of the High Court 
(Fay, op cit n 81). 
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tion barristers from becoming judges in this court, with the result that the Official 
Referees are not directly skilled in construction work. As Fay puts it: 


A practitioner at the specialist patent bar, or Admiralty bar, or commercial bar may be attracted 
to become a judge of the court wherein he is skilled; the attraction for members of the 
construction bar is far less, or some might say non-existent in view of the fact that the leaders 
in this field are among the top earners at the bar today. 


The court has since established a users’ group, modelled after the Commercial Court. 
One lawyer who was a member of the group told how he had unsuccessfully 
recommended to the Lord Chancellor’s Department that there should be two types 
of Official Referee: one, the OR (technical) who would handle the technical issues; 
the other, the OR (judicial) who would deal with the legal matters. 

There are other types of institution mainly concerned with modes of dispute 
resolution rather than the production of construction law knowledge. Two of these 
institutions are the Chartered Institute of Arbitrators (CIA) and the Centre for Dispute 
Resolution (CEDR), and both are dominated by construction lawyers.* The CIA 
maintains lists of arbitrators and will act as an appointing authority; it also trains 
members in arbitration. CEDR has a similar remit but concentrates on ADR.® 

The law firms working in the area have begun to develop differentiated expertises 
within the field of construction law. There are firms which generally act for 
employers, or for contractors, or for engineers. For example, the brochure of Beale 
and Company says: 


It was Beale and Company’s historical association with the railways that prompted relocation 
of the firm to offices just off Victoria Street, which is still the traditional home of the 
engineering profession. That move could be said to have foreshadowed the concentration 
of experience in building and construction matters which exists within the firm. But the 
development of this side of our practice has occurred principally during the last twenty years, 
with a succession of major international and domestic projects on which the firm has been 
asked to advise. 

Our service to the building and civil engineering industry advising on contractual, partnership 
and company matters and questions of liability is comprehensive.* 


Other firms market themselves as generalists in the construction field. Freshfields 
describes itself this way: 


Modern construction and engineering projects are becoming increasingly complex — 
technically, financially and legally ... Freshfields has a long-established practice and wide 
experience in advising on all types of domestic and international construction and engineering 
projects; and in the resolution of construction claims and disputes, pursuing them through 
arbitration or proceedings in Court if this should ultimately become necessary.®’ 


83 Fay, op cit n 81, p 137. 

84 The CIA’s journal Arbitration usually has a preponderance of articles by construction practitioners 
— lawyers and others. Note that there are other organisations such as the Society of Construction 
Law and the Official Referees’ Solicitors’ Association. 

85 CEDR was started by a small group of construction lawyers who believed in the efficacy of ADR. 
Their original aim had been to situate it at the construction law centre of Kings College, to give it 
academic respectability and independence, but the college was unable to fund it. One of the lawyers 
who was involved in the founding of CEDR said, ‘There was much distrust about setting up CEDR 
because many lawyers thought it would be another trick in lawyers’ armoury.’ CEDR promotes dispute 
resolution through mediation, conciliation or minitrial. 

86 Beale and Company, Beale and Company 10 (nd). 

87 Freshfteld, Construction & Engineering Group 2 (nd). 
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The development of expertise recognises competition as a necessary element of 
the field. These firms and lawyers compete intensely with each other as well as 
with other firms that attempt to break into the market. Moreover, the competition 
is not bound by national borders. One senior Queen’s Counsel said, ‘The Americans 
are much better at marketing advocacy than the British, even though they’re not 
as good as us.’ He added, “We charge less than the Hong Kong or Australian lawyers. 
It’s much cheaper for a client to hire a UK silk, fly him out first class to Hong 
Kong, and put him up in the Mandarin hotel than hire one of theirs.’ 

Out of the competition there has developed a rank ordering of work. At the apex 
is the big international construction arbitration where the claims can run into billions 
of dollars or pounds. At the base is the everyday disputing between contractor and 
subcontractor in the UK. And all the lawyers we talked to said claims under £50,000 
were not worth the costs involved and thought there ought to be a ‘small claims’ 
system for these cases. International work is uncoupled from state norms yet enjoys 
high status, but domestic work is closely linked to state norms yet is peripheral. 
Table 1 indicated that the UK engages in disputing with some zeal. Given that this 
field of juridical activity is largely marginal to the work of the courts (and academia) 
and takes place in an arbitral forum, lawyers have been engaged in a struggle to 
shift the procedures and style of arbitration from the informal to the formal end 
of the spectrum. That is, their aim is to reproduce the court within the arbitral forum. 
A debate, ‘Are Lawyers Killing Arbitration?’ at the Chartered Institute of Arbitrators 
in 1991 demonstrated some of the dimensions of the struggle. The speaker for the 
motion said: 


There was no doubt that lawyers were killing arbitration, the question was why. The answer 
— because they were not trained for it. They took shelter under the safety of court procedure 
because they did not understand the quicker techniques of arbitration. They were afraid of 
short cuts in case they were sued for negligence. And they were encouraged in this by some 
arbitrators who liked being treated as judges.®8 


The speaker opposing put forward his view thus: 


Lawyers had made an enormous contribution to arbitration laws and working practices. They 
developed the 1979 Arbitration Act which had made British arbitration popular overseas by 
protecting foreign parties from UK courts. A client was better represented by a lawyer than 
by a lay advocate or appearing in person. Lawyers helped the efficiency of the tribunal by 
accurate information on the law.” 


Many of the lawyers we interviewed disliked arbitration and preferred the 
procedures of the courts. The courts were predictable, reliable and public. A 
construction lawyer at a large firm said: 


I prefer the courts to arbitration because the judges are good, it’s cheaper and there is some 
right of appeal. But unfortunately the ORs’ court has only very limited rights of appeal. The 
six or so firms that work regularly with the ORs get on well with them. This makes for an . 
informality which allows the judges to take a more proactive line in cases. 
_ It’s a gamble whether you get a good arbitrator or not. If it’s a money case you want a 
good QS [quantity surveyor]; if it’s a substance case you want a good contracting engineer. 
But often in arbitration cases change and what started out as one kind of dispute could change 
into another. 

Ten or fifteen years ago ORs weren’t so good and cases were taking a long time. Most 


88 Arbitration, ‘Are Lawyers Killing Arbitration?’ (1991) 58 Arbitration 128. 
89 ibid. 
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ORs don’t have construction law backgrounds. There were moves to speed things up, which 
has happened. And now it’s ludicrous that ORs are paid less than high court judges. 


A Queen’s Counsel based his preference on the perceived lack of legal knowledge 
of arbitrators: 


I’m not keen on lay arbitrators because they get bullied by the lawyers and have no incentive 
to pull the case to a close. Nor do they understand legal points. If two QCs are arguing legal 
points before an arbitrator, how on earth is he to decide which is correct? He can’t possibly 
know. 


Another barrister expostulated about an arbitration, before a non-lawyer arbitrator, 
he currently had in his chambers: ‘I’ve got a case that’s been going for sixty-three 
days over £43,000: it’s bloody ridiculous!’ This he believed would not have occurred 
in court under a judge’s direction. Norman Royce, an architect and senior arbitrator, 
quoted John Uff QC on the necessary judicialisation of arbitration: 


Only in the 20th century have construction disputes grown to appreciable numbers. These 
disputes differ from other commercial disputes in that issues of law tend to be intermixed 
and not readily severable from the facts. 

It is one of the great weaknesses in arbitration in the construction industry that so much 
time is wasted by calling expert witnesses to explain elementary aspects of building to an 
engineer or architect arbitrator. 

The whole process of arbitration has become far too legal and complicated, with the formal 
High Court procedure involving one side calling witnesses to be cross-examined by the other, 
and then the other party following suit. The arbitrator, like a judge, is required merely to 
sit and listen to the case advanced by each party and then decide which of the rival versions 
of facts, opinion and law, he accepts. 

Thus, the role of the arbitrator is immediately reduced to one of an adjudicator, a task 
for which lawyers are better trained than engineers and architects.” 


A senior construction solicitor believed there was almost equal competition between 
the courts and arbitration because the courts had improved their waiting times and 
had therefore become more accessible to disputants. Therefore, the reputation of 
arbitration had to improve. One means whereby this could be accomplished, he . 
thought, was in procedural matters: ‘Lawyers tend to overjudicialise the arbitration 
process. A certain amount of procedure is necessary, but on the whole the procedure 
should be simple and efficient.’ Another way in which this tension was expressed 
was by the feeling among lawyers that arbitrators tended to ‘split the difference’ 
between claimants and respondents, relying on false notions of equity rather than 
logical determination.” 

The tension over construction arbitration and litigation is a twofold one concerning 
differential expertises, those of technical and procedural matters. As one solicitor 
put it: 


I’m cynical about litigation. Look at the McDermott and sic aa case where each side 
spent three-quarters of a million pounds on costs! 
ee and judges don’t understand what most construction cases are about, so they look 


| 


90 N. Royce, ‘Conciliation in Business Disputes: Has it a Future?’ (1989) 5 Construction LJ 35—36. 

91 Despite this frequently mentioned criticism of lay arbitrators, their arbitral awards are extensive 
documents. The title page of a tunnel construction arbitration conducted by a civil engineer illustrates 
this. Part one contained the analysis and decision in 22 sections over 88 pages. Part two containing 
the award ran from pages 89 to 95. A. Shilston, ‘The Framework of an Arbitral Award’ (1991) 
Arbitration 167. 
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for legal issues to base the case on. And these aren’t usually the central issues. In a classic 
case technical issues are — lots of variations in design and squabbles over payments. Lawyers 
and judges get bored by all the numbers and technical points and, because they don’t understand 
them, the cases drag on and on.” 


A barrister said, ‘My practice is concerned with construction law and technical 
expertise isn’t important.’ 

The consequence of this apparently irreconcilable tension is that, as one engineer 
put it, ‘the lawyers have hijacked arbitration; it’s no different from going to court.’ 


Figure 3 Breakdown of a typical five-day arbitration 


Action Amount (in £s) 

Preparation 
Solicitor 20,000 
Counsel’s brief and other pre-hearing counsel fees 9,000 
Expert witnesses 4,000 
Stationery and administration 1,000 
Total 34,000 
Hearing 
Counsel’s refresher fees at £800 per day (first day covered 

by brief fee) 3,200 
Solicitor l 5,000 
Expert witnesses 1,000 
Arbitrator’s fee 2,500 
Room hire 500 
Miscellaneous 800 
Total 13,000 
Preparation plus Hearing 47,000 


Source: F. Elliott, “The Price of Justice’ (1992) Building, 20 November, p 41. 


Cases, in arbitration, can run for months with large costs. One lawyer told us about 
a statement of claim he prepared which resulted in twenty feet of box files of 
documents. He even had a photograph of them. He said that whereas he had had 
six months to prepare his case, the other side would only have twenty-eight days 
to respond. It was part of the case tactics. He combined this with his knowledge 
that he could compel the arbitrator to let him have virtually unlimited discovery, 
which would considerably extend the proceedings. To illustrate the price of 
arbitrations, Elliot created a hypothetical breakdown of a straightforward, five-day 
arbitration in Figure 3. 

However, we compared the arbitration costs with the cost of a typical five-day 
court case. It shows that arbitration is a more expensive process than straightforward 
litigation. Even though many of the costs are the same, the parties receive the services 
of the judges and their rooms free, thus reducing the costs by at least £4,000. 


92 A senior barrister lamented about one arbitration that lasted 242 sitting days. 
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Figure 4 Breakdown of a typical five-day court case 


Action Amount (in £s) 

Preparation 
Solicitor 20,000 
Counsel’s brief and other pre-hearing counsel fees 9,000 
Expert witnesses 4,000 
Total 33,000 
Hearing 
Counsel’s refresher fees at £800 per day (first day covered 

by brief fee) 3,200 
Solicitor 5,000 
Expert witnesses 1,000 
Miscellaneous 800 
Total 10,000 
Preparation plus Hearing 43,000 


Source: S. Loveday, Vizards. 


In response to the criticisms of over-legalisation of arbitration, the Chartered 
Institute of Arbitrators set up a working party on complaints about arbitration. One 
of its members said: 


The potential of the domestic market for arbitration has never been so good yet never, in 
my experience, have the criticisms been so strident. The ADR lobby has seized on some 
of the criticism in order to promote their own services. This, together with the fact that one 
never hears of the satisfactory performance of the vast majority of arbitrations because of 
the privacy of the process, means that criticisms have to be given more attention than they 
would perhaps otherwise merit if viewed against the backdrop of the successes. 


The chairman wrote, ‘On procedure, evidence before the working party has ranged 
from that of a leading lawyer whose complaint was that arbitrators were insufficiently 
aware of the details of the Rules of the Supreme Court to that of another who 
considered excessive adherence to those same Rules to be at the heart of his 
complaint.’ Another member, a lawyer and arbitrator, said: 


The main recurring complaint I receive is about the cost of arbitrations, but it’s a complaint 
particularly associated with the extension of time. Arbitrations take much longer and therefore 
cost more because of discovery of documents . . . It’s responsible for clients to instruct laywers 
to have the arbitration anywhere other than in the UK ... English law is welcome, as long 
as the place of arbitration isn’t here. And the reason is the dreadful habit of asking for discovery 
of hundreds of documents ... ‘Very few arbitrators are strong’ is a comment I’ve heard 
on several occasions recently, by which is meant they are intimidated by counsel who demand 
more and more documents. Two ‘very strong’ arbitrators, who are able to deal with such 
applications ... These were thought by two solicitors to whom I was listening, to be very 
good indeed, “but there were few like them.’ 


A senior barrister summed it up this way: 


British procedures are too conservative because arbitrators are always looking over their 
shoulders at the courts. If arbitration wants to break away from high court procedures the 
lawyers and arbitrators must be sure of the support of the judges, to whom the losing party 
may go. They would get such support in the commercial court not in the official referees’ 
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court. The ORs have old-fashioned attitudes to arbitrators whereas the commercial court will 
support them. 


It is clear that lawyers wish to colonise arbitration and convert it to a court-like 
procedure. What holds them back, besides the parties’ wish to resolve conflict by 
contract and business-based methods, is their apparent unfamiliarity with the details 
of construction work. They are not able to create a smooth translation process that 
turns hard detail into legal argumentation. 

Construction lawyers are aware of the contingencies of selecting the ‘correct’ 
arbitrator. Most would like to arrange a satisfactory choice between the parties, 
but here the tactical advantage is to be chased if possible. One lawyer said, ‘We 
always put our preferred arbitrator third on the list [out of five], because they’ll 
never give you your first choice.” Another lawyer said, ‘Sometimes the clients don’t 
like the lawyers haggling over the choice of arbitrator because they mistrust lawyers 
generally and don’t like the other side coming up with choices.’ An international 
lawyer said he spent far more time on the selection of arbitrators than fifteen years 
before. When it came to analysing arbitrators, one lawyer said his firm had developed 
a computerised database in which they stored the details of all their cases, including 
a description of the matter, types of client, types of expert witnesses, amounts claimed 
and so forth. This allowed them to choose ‘the right horse for the right course.’ 
If the parties cannot agree they will take a presidential appointment from one of 
the appropriate bodies, which could be the RICS, RIBA, CIA, ICE and so forth.” 
Most lawyers preferred to avoid this type of selection process if they could. One 
lawyer said, “You can say what types of qualities you want in an arbitrator — quantity 
surveyor with engineering experience, for example — but the final choice is theirs.’ 
We asked what happened if the appointee was not an effective one. The instinctive 
reply was, ‘You settle, quickly.’ As a solicitor put it, ‘There are good and bad 
arbitrators and counsel, and bad arbitrators and counsel may cause the parties to 
settle more readily.’ 

A senior lawyer said there were no ‘cross-influences’ between domestic and 
international arbitrations, but that may be an illusion as some of the lawyers that 


Table 6 The Key 12 International 
Arbitration Law Firms in London 


Law Firm 


. Freshfields 

Wilmer Cutler & Pickering (US firm) 
S.J. Berwin 

Allen & Overy 

. Clifford Chance 

. Herbert Smith 

. Masons 

. Bryan Cave (US firm) 
. Linklaters & Paines 

. Norton Rose 

. Slaughter & May 

. Whitman and Ransom 


— 


p— pà 
Ny =e 


Source: The Legal 500, 1992 A-259 (1992). 
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started their practices in UK domestic arbitration work as well in the international 
arena. Certainly, the club of lawyers and arbitrators was more exclusive. There 
are no more than twelve law firms of whom three are key players, as Table 6 
illustrates. | 

The table shows that two key construction firms are players in the international 
arbitration field, namely, Masons and Whitman & Ransom. And as befits the 
international nature of the field, two American firms are listed. In Paris the American 
firms are present in even greater numbers because of the location of the ICC. Some 
law firms market themselves directly to the international market, as Freshfields has 
done: 


Freshfields’ reputation in the field of international commercial arbitration has been growing 
steadily since the 1960s, when partners Alan Redfern and Martin Hunter first became involved 
in a series of arbitrations for various governments, oil companies and international corpora- 
tions. Thirty years later, Freshfields’ prominence in the field is acknowledged worldwide, 
and its practice and expertise now extend to all forms of consensual procedures for dispute 
resolution.” 


The field is more highly dominated by lawyers, as advocates and arbitrators, with 
market pressures apparent: ‘If it wasn’t for international arbitration, there wouldn’t 
be much work around,’ commented one lawyer. However, another long-established 
international arbitration lawyer said, ‘I’ve done six or seven arbitrations this year 
and I could easily do more. It’s not growing fast.” Even a non-lawyer arbitrator 
admitted this field was more lawyer-driven than UK arbitration. 

The competition in the international sphere is of a different order compared to 
that of the domestic. It is not competition between arbitration and courts but rather 
that between the arbitral centres of the world. One lawyer argued thus, ‘I look for 
permanence in an arbitral centre because if it ceases to exist what do the parties 
do when they get into dispute? If it were, say, the Nigerian government and an 
American construction company, then they could end up in court in Nigeria, which 
of course you don’t want.’ The competitive element perhaps receives its starkest 
relief through the battle for arbitration laws.” Before the 1979 Arbitration Act, 
appeals from arbitrations to the courts were not difficult to achieve. The result 
was that business people began to seek more business-friendly environments. Then, 
in the dying days of the Labour government, a group of American lawyers persuaded 
the government to pass a new arbitration statute that would cure this defect. Various 
lawyers we interviewed felt the 1979 statute was at best a partial cure and a thorough 
revision was needed. This is currently being undertaken, financed by a ‘large group 
of law firms, chambers and institutions including the Chartered Institute of Arbi- 
trators.’® But as one lawyer commented, ‘The British are very slow when it comes 


94 The table might have changed. S.J. Berwin could be replaced by Coudert Brothers’ English arm, 
since three of the main international partners moved from Berwins to Coudert. K. Dillon, “That Difficult 
Age’ (1992) Legal Business, October, p 26. 

95 Freshfields, International Arbitration Group (1992). Two out of the three partners who form the 
international arbitration group are also members of the firm’s construction and engineering group, 
which shows how dominant construction law can be. 

96 See M. Rowe, ‘Arbitration — Getting the Best Deal’ (1988) International Financial L Rev 26. 

97 See A. Hermann, ‘Lawyer-dominated Arbitration’ in Law v Business: Business Law Articles from 
the Financial Times, 1983—1988 (1989); and A. Samuel, ‘Arbitration in Western Europe — A 
Generation of Reform’ (1991) 7 Arbitration International 319. Cf J. Steyn, “Towards a New English 
Arbitration Act’ (1991) Arbitration International 17; and R. Goode, ‘The Adaptation of English Law 
to International Commercial Arbitration’ (1992) 8 Arbitration International 1. 

98 M. Kerr, op cit n 70, p 17. 

99 J. Steyn, op cit n 97, p 17. 
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to this kind of thing. It will be years yet before we see the new act.’ 

The work in this field is largely focused on one arbitral institution, the International 
Chamber of Commerce. Those who conducted arbitrations under its auspices 
responded to it according to whether they were acting as advocates or arbitrators. 
The advocates, especially those from the UK or the US, felt handicapped because 
of the reliance on civil law procedures, especially where those procedures were 
perceived as a choke on lawyers’ desire for extended orality. For example, one 
advocate told of one arbitration: 


It was an arbitration between an African country and a European country [concerning a 
hospital]. We had 23 witness statements, but the arbitrators gave us only four days to present 
the case, two days for each side. So I had to select my best witnesses and ended up examining 
seven witnesses in one day! 


Another barrister spoke of the mixing of legal traditions in big complex construction 
arbitrations: 


I’m sitting as an arbitrator in a case involving a man-made river that went wrong. It’s worth 
billions of dollars. In this case the two selected arbitrators are English QCs and our umpire 
is French. The lawyers are American and English. And we have decided to use French 
procedure. 


Another UK barrister/arbitrator said: 


Although it’s fun being an arbitrator in international arbitrations, as you are paid according 
to the amount in dispute and not by time, it isn’t so good being an advocate. English barristers 
are renowned for being flexible and adaptable, but we have to put much more of our case 
in writing than we’re used to. 


For some lawyers, the only requirement was that the language of the construction 
contract be English, the substantive and adjectival law could be anything. If the 
first requirement was met then all subsequent proceedings would be in English. 


Arbitrators 


In domestic arbitration the vast majority of arbitrators are non-lawyers — engineers, 
quantity surveyors, architects — though some are lawyers. The ones we interviewed 
were aware of what was being said about them and arbitration in general, but their 
common view was that arbitration existed for the benefit of the construction industry 
not the lawyers. One leading arbitrator put it forcefully when he said, ‘It takes a 
lifetime to learn the construction industry.’ The lawyer’s lifetime is spent in law 
not construction. Another arbitrator wrote: 


English law, tucked away in the crevices of its precedents, has several cases where the 
arbitration clause of a party included the words ‘the arbitrators shall be commercial men’ 
or words of like effect. Donaldson J'® considered that the words ‘commercial men’ were 
apt to exclude those whose experience was as practising members of the legal profession. 
Indeed, he went on to say that, while a ‘commercial lawyer’ served the commercial world, 
he was not of it.!°! 


Becoming an arbitrator is not a straightforward career path. It is usually ancillary 
to another career, such as that of architect or engineer. As a result, potential arbitrators 
grow slowly into arbitration. A senior arbitrator explained how his career began 


100 Pando Compania Naviera SA v Filmo SAS [1975] QB 742. 
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and developed: 


I began my career as an architect in the 1930s. I had been to the Architectural Association 
because you couldn’t qualify by going to university in those days. I worked on a building 
site, bricklaying and labouring. It was all good experience, you see, because the architect 
has to understand the way a building site works in order to make good decisions. Before 
the war I was lucky enough to sit at the feet of [XX XX] and begin my apprenticeship in 
arbitration with him. He insisted every architect should be an arbitrator. I did a couple of 
small arbitrations on my own; disputes over fees. Then, of course, the war intervened. 

After the war I returned to being an architect and arbitrator. Of course, the industry had 
changed enormously by then. An arbitrator must know the trade otherwise he can’t decide 
what’s right or wrong. He must know some law: some evidence and contract, not too much. 
And he must have the ability to weigh evidence. This can be learned. What can’t be learned 
is how to conduct proceedings. You’ve got to have a bit of personality. These lawyers can 
be tough eggs, you know. I had one who was bullying witnesses and then he tried it on with 
me. I almost laughed at him. 


A young arbitrator described his way into arbitration thus: 


I’m qualified as a barrister and a quantity survey and I work in a multidisciplinary practice 

which manages complex projects for the building industry. I’ve appeared as an expert witness 

a number of times and recently I’ve been nominated in several cases to be arbitrator. These 

have all been in this country; I haven’t done any international ones yet, though Pd like to 

... My legal qualification helps me when I have to handle the lawyers. 

All arbitrators started as part-timers: it is their expertise in their original fields 
of knowledge that makes them valuable in the field of arbitration. And all started 
with relatively small cases building up to the big cases. Most of the small construction 
cases are arbitrated by appointees of the construction industry institutions. With 
the larger, more complex cases, institutional appointments play a diminishing role. 
Here there is an exclusive club of senior arbitrators. One, in construction, said, 
‘There are only about half a dozen of us at the top.” Another senior arbitrator said, 
‘I never accept institutional appointments; all of mine are made privately.’ The clear 
view was that one had to be known to have established a reputation as ‘a sound 
man.’ One arbitrator said, ‘I was chairman of the [appointing institution] panel for 
years and made thousands of appointments. That plus my own arbitration work made 
me well-known. To the extent that now I don’t take institutional appointments, but 
I do advise on them for people who want them.’ Another arbitrator said, “The 
successful arbitrators are in heavy demand. You see, the parties like to choose busy 
people.’ And another arbitrator commented, ‘It helps to have a bit of snow in 
your hair.’ 

One essential requirement of achieving such a reputation was to have served an 
‘apprenticeship’ with an experienced and renowned arbitrator. Another, especially 
in the international field, was to have been a successful lawyer or expert witness 
in arbitrations. One arbitrator said, ‘Some parties do request expert witnesses who 
are also arbitrators so that their reports can be couched with the right tilt to them.’ 
But as we alluded to above, even this career pattern is changing as judges retiring 
from the High Court bench seek new careers as arbitrators.'” 

In international arbitration, arbitrators are both non-lawyers and lawyers. There 
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is a career progression from domestic construction arbitration to international 
construction arbitration. The international sphere is far more rewarding in status 
than UK arbitration work. Arbitrators are not bound by state norms in the same 
manner as they are within their own countries. Their roles are more flexible: they 
can use lex mercatoria; they can be amiables compositeurs. Their arbitral awards 
are sanctioned by the New York Convention on Arbitral Awards. And the work 
is lucrative. The ICC, for example, remunerates arbitrators according to the amount 
in dispute. However, one English lawyer/arbitrator remarked: 


I was in an ICC arbitration between English and Indian parties with myself, an Indian and 
a Swede as the panel. We had the first payment for our fees from the parties, but the Indian 
respondents didn’t pay the second payment, so the arbitrators weren’t paid their full fee. 
And there was nothing we could do about it. 


Virtually all the international construction cases are large, complex disputes such 
as bridges, hospitals, creating artificial rivers, and dams. This means they can take 
long periods of time to bring to resolution. One arbitrator joked, ‘Arbitrations can 
be held in exotic places, but you do want to make sure they’ve got good restaurants.’ 

In addition, unlike UK domestic construction arbitrations, most international 
arbitrations, and especially ICC arbitrations, are heard by three arbitrators. One 
arbitrator described one of his cases in the following way: 


One of the difficulties is getting people together. I had a case in Kuwait, a turnkey contract 
case, with Dutch, French and English arbitrators (I was the English one) which went on for 
five years. One year’s delay was admittedly because of the Gulf war. 


Other arbitrators talked of the language and cultural barriers in international arbitral 
work. Language can create problems for the arbitrators. Each side tends to nominate 
an arbitrator of its own nationality with the umpire being of a different nationality. 
But when this happens, as one lawyer said: 


There are problems with the arbitrators’ levels of comprehension of English, if they’re foreign. 
How do you pitch your argument so that one doesn’t fall asleep because he’s bored because 
you’re going too slow, and you don’t want to go too fast because the other one doesn’t 
understand? 


Goodman-Everard captures the cultural dilemma of international arbitration when 
she writes: 


all international lawyers and arbitrators are firmly rooted, sometimes unwittingly so, in a 
national framework of law, culture, economic and social circumstances, political and/or 
religious values and convictions, providing them with a cultural baggage which largely colours 
their way of thinking and reasoning. This rootedness may cause misunderstandings or false 
understandings, as much between extremes as between neighbours: similarity and dissimilarity 
of cultures may in equal measure be enemies of a proper understanding of the, parties’ 
viewpoints. !% 


An English senior engineer/arbitrator gave this example of a cultural hurdle in 
international construction work: 


I was chairing an ICC panel with a French lawyer and a French engineer. The case was about 
a standard form of contract concerning subcontractors. The French didn’t understand sub- 
contracting. I had to explain it as we went along. It makes conducting cases quite difficult. 


103 R. Goodman-Everard, ‘Cultural Diversity in International Arbitration — A Challenge for Decision- 
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As for the international lawyer arbitrators, the non-lawyer arbitrators found no 
difficulty handling foreign systems of law. One non-lawyer arbitrator said: 


I was appointed as sole arbitrator under Pakistani law to arbitrate a dispute over fees between 
an architect and the owners of a hotel in Pakistan. The technical issues were the same whether 
they were in Pakistan or England, so the law didn’t matter too much. 


Across their work and their roles, arbitrators and lawyers hold divergent views 
that are unlikely ever to converge. 


Conclusion: Who Runs the Show? 


Some arbitrators did feel that lawyers run the cases. More than one remarked that 
sometimes the lawyers had ‘sewn up the case beforehand’ by deciding what 
procedures, evidence and witnesses would be used, and that there was little the 
arbitrator could do to affect this. An experienced non-lawyer arbitrator expressed 
a similar view: 


Lay arbitrators, when confronted by QCs and solicitors, won’t push points. The result: 
arbitrations are run by lawyers. In one case I was arbitrator in I was told by a QC, ‘I told 
the president of the nominating body there was a difficult point of law involved and therefore 
we wanted a proper arbitrator, one who was a lawyer.’ In the end there was no point of law. 


The more experienced the arbitrator, the less he or she feared the lawyers. One said: 


There’s a tendency for laymen to be fearful of the legal process. It’s most unfortunate because 
judges are saying they won’t interfere unless arbitrators are demanding money from the parties! 

I was talking with Michael Mustill [now a Law Lord] recently and he said he wouldn’t 
interfere with an award unless there was manifest injustice. 


Another made his feelings clear: 


I never have any problems with lawyers. I call them over early on and say ‘Now, this is 
how I’d like to do it. Let’s not have any bother,’ and usually there isn’t. But sometimes you 
get barristers like Lord [XXXX] when he was at the bar: he was an absolute shit and would 
make your life a misery. 


One arbitrator said the problem was that lawyers in the UK believed they had 
a unique system of thought which acted to exclude others as valid actors in an 
arbitration. He said, ‘The lawyer can be like a magician in a cloak and say, “It 
may be read that way, but it doesn’t mean that”.’ He compared his feelings about 
English lawyers with continental lawyers with the following example: 


I was an expert in an arbitration in Geneva. I was called over to assist the Swiss lawyers 
in their final submissions, which is usually done by the lawyers alone in England. I was an 
integral part of the team. In England there’s a barrier rather like that in the legal profession 
itself. 


Hartwell, an engineer and arbitrator, wrote of the difference from his point of 
view in these terms: 


If there is a difference between the scientific and the legal approach it is that the scientific 
approach relies on relatively simple rules that are more or less axiomatic and weighs all 
evidence in the light of those rules, while the legal approach relies on a more complex system 
of rules by which only a restricted class of evidence requires to be considered at all. The 
problem with such complex sets of rules is that they are continually in a state of change 
according to current perceptions of what is necessary in the practical context. 

It may be that the scientist’s natural approach is a little closer to that of the civil lawyer 
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than to that of the common lawyer. His instincts are, after all, investigative. Nevertheless, 
no one familiar with the spectacle of scientists or engineers in discussion would suggest that 
there is no adversarial element in their methods of testing the truth of new propositions. '™ 


The idea that merchants are the best judges of their own affairs has existed since 
at least the middle ages. That tradition has created its own forums for dispute 
resolution taking account of industry norms and culture. In recent times a struggle 
has emerged, as lawyers seeking new areas of work have sought to capture some 
of these areas from business people, the architects, engineers and others who have 
a deep involvement in the construction industry. It results from an amalgam of causes 
— responses to economic cycles, demand creation, supply control, and the culture 
of legalism. And lawyers are in a strong position to effect colonisation because of 
their power over the discourse of legalism. They have the power of appropriation. 

Construction arbitration is locked into an ineluctable struggle through its 
practitioners as they try to dominate and monopolise the field. Construction, however, 
is a strongly patterned field with long traditions, which not all players are yet willing 
to give up. Nevertheless, lawyers are succeeding in juridifying construction arbitration 
to an extent that was never envisaged by its initial promoters. With the globalisation 
of business and professional services, the practices of the international field are 
beginning to influence the domestic arbitration market as its practitioners move 
between the two. It is at the peripheries of the domestic and transnational where 
the juridification thesis is put to its strongest test, for it is here that practitioners 
may create their discourses uncoupled from firmly anchored juridical norms and 
monopoly is not easily achieved. 





104 G. Beresford Hartwell, op cit n 101, p 239. 


440 © The Modern Law Review Limited 1993 


May 1993] Court Sponsored Mediation: The Case Against Mandatory Participation 


Court Sponsored Mediation: The Case Against 
Mandatory Participation 


Richard Ingleby* 


Introduction 


One response to the perception of a crisis' in contemporary legal systems has been 
the promotion of mediation as an alternative form of dispute resolution. Although 
informal modes of dispute resolution have been under critical examination for some 
time,? the debate has been given fresh life by the converging interest in sponsoring 
mediation of court administrators, or more precisely, court budget and legal aid 
administrators, and mediation interest groups.’ This is not to suggest any formal 
alliance or joint strategy,* but rather that the two groups have a common interest 
and interdependency in cases being diverted from the legal system to mediators.° 
Court administrators have too many cases and mediators too few. For these two 


*Faculty of Law, The University of Melbourne; Gadens Ridgeway, Lawyer, Melbourne. 
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groups the merit of mediation is an article of faith.‘ They argue that, in relation 
to litigation, mediation is quicker and cheaper, more accessible, more flexible, 
produces solutions which are more durable and preserves continuing relationships.’ 

The uncritical sponsorship of mediation is problematic from two angles. First, 
is ‘settlement’ always desirable?® Should we necessarily assume that failure to 
settle or achieve settlement is a negative, dissonant feature in an otherwise well- 
ordered and satisfactorily functioning world?’ On the contrary, some conflict may 
be constructive and the submersion of at least some types of conflict harmful. ° 
Second, even if these goals are deemed desirable, is there any evidence that mediation, 
and in particular, mandated mediation, can meet them? The assumptions underlying 
this paper are that arguments in favour of voluntary mediation should be treated 
with caution. Much of the research about voluntary mediation is carried out on self- 
selecting samples, where there are reasons for settlement beyond the elements of 
the mediation process.'' More broadly-based studies have been cautious about the 
alleged benefits of mediation in relation to costs," the preservation of continuing 
relationships,” and the impact on court backlogs.'4 Indeed, there seems to be wide 
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agreement with the proposition that ADR programmes have unanticipated effects," 
and may indeed increase the costs and formality of dispute processing. It should 
also trouble the advocates of mediation that the public has so far shown a limited 
demand for such services.'® 

Mandation in relation to mediation may take a number of forms. The clearest 
is a requirement that parties attend mediation before they are entitled to a court 
hearing. Less directly, it may be the financial compulsion constituted by the 
withholding of legal aid if mediation is not attempted; or the inability to afford any 
other form of dispute resolution. But what of a judicial question as to the possibility 
of parties attempting mediation?” Parties, or more particularly their counsel, might 
feel constrained to respond positively so as to maintain the support of the court." 

In this paper, I discuss three sets of arguments against compulsory participation 
in mediation: 


— Definitional arguments — mediation loses its defining characteristics if the 
parties do not enter of their own volition or the process is institutionalised. 

— Lack of justification — the arguments in favour of compulsory mediation 
are based on unwarranted extrapolations from data about voluntary mediation. 
Indeed, compulsory mediation may increase the costs and formality of dispute 
processing. 

— The rule of law — compulsory mediation represents a challenge to many 
of the ideas comprehended by the rule of law. 


Two preliminary points must be made. First, I have selected mediation, and in 
particular interest-based mediation," as the primary focus of my analysis for two 
reasons: the arguments against its institutionalisation are stronger than those in relation 
to other ADR procedures; and interest-based mediation is perhaps the archetypical 
ADR mode.” By interest-based mediation I refer to a form which is based on 
‘principled negotiation,’ with the parties’ common interests, rather than their legal 
entitlements, as the basis for settlement.”! This would cover, for example: 


the process by which participants, together with the assistance of a neutral person or persons, 
systematically isolate dispute issues in order to develop options, consider alternatives, and 
reach a consensual settlement that will accommodate their needs;” 





15 MacCoun et al, cited at n 1, pp 95, 113. Unanticipated effects would be anticipated by those who 
deny that any programme of reform should be taken at face value. Gordon (ed), cited at n 4, p 248; 
Hunt, cited at n 4, p 14; Sarat, cited at n 1, p 335. 

16 Pearson, cited at n 14, p 439; Merry, cited at n 14, p 182; Tomasic, cited at n 4, pp 229—230; 
Cameron, cited at n 12, p 293; Roehl and Cook, ‘The Neighbourhood Justice Centres Field Test’ 
in Tomasic and Feeley (eds), cited at n 2, p 106; McEwen and Maiman, cited at n 12, p 722. 

17 s 19B(1) of the Family Law Act 1975 (Cth) provides that ‘the Family Court ... may, with the consent 
of the parties ... make an order referring any or all of the matters in dispute in the proceedings for 
mediation.’-See also the Federal Court provision discussed at n 28. 

18 Note the argument that ‘decision-making on court premises can never have a genuinely mediatory 
character’; Davis, ‘The Halls of Justice and Justice in the Halls’ in Dingwall and Eekelaar (eds), cited 
at n 6, p 109, and Roberts, ‘Mediation of Family Disputes’ (1983) 46 MLR 537, pp 555—556. 

19 Silbey and Sarat, cited at n 4, p 483. 

20 Goldberg et al, Dispute Resolution (Boston: Little, 1985) pp 8—9; Folberg and Taylor, Mediation: 
A Comprehensive Guide to Resolving Disputes Without Litigation (San Francisco: Jossey-Bass, 1984) 
p 7. 

21 See generally Fisher and Ury, Getting to Yes (New York: Penguin, 1983) and the useful discussion 
in Astor and Chinkin, cited at n 6, pp 83—87. 

22 Folberg and Taylor, cited at n 23, p 7. 
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and 


the intervention into a dispute or negotiation by an acceptable, impartial, and neutral third 
party who has no authoritative decision-making power to assist disputing parties in voluntarily 
reaching their own mutually acceptable settlement of issues in dispute.” 


The use of this ideal-type as a point of departure should not be taken to suggest 
that it is ever realised in practice. Neither should my use of interest-based mediation 
as a focus for discussion be taken to suggest that there are conceptually distinct 
dispute resolution mechanisms.” 

The second preliminary point is that the discussion is based primarily on my 
research into the institutionalisation of ADR in Australia.” This project, sponsored 
by the Australian Institute of Judicial Administration, involved participant observation 
of 89 alternative dispute resolution sessions in three institutional settings, the Family 
Court, the Federal Court and the Small Claims Tribunal. Section 79(9) of the Family 
Law Act 1975 (Cth) provides that there cannot be a contested hearing in relation 
to property unless “the parties to the proceedings have attended a conference in relation 
to the matter to which the proceedings relate.” Parties must attend in person, 
bring with them ‘all relevant and significant documents’ and ‘make a bona fide 
endeavour to reach agreement on relevant matters in issue between them.’ They 
may (as all but one of the observed parties was) be legally represented at the 
conference.’ At the time of the research, there was no set format for these confer- 
ences, and considerable variation between the practices in the four observed 
Registries. The Federal Court procedure arose from a Practice Direction providing 
that: 


The Federal Court offers litigants a system of Court annexed mediation, Assisted Dispute 
Resolution (ADR), should they wish to avail themselves of it. Parties may request mediation 
or the Judge might suggest it at the directions hearing. The Federal Court’s system of ADR 
consists of reference to a Registrar of the Court who sits as a mediator in a confidential 
conference with the parties.”® 


The Small Claims Tribunal was established by the Small Claims Tribunal Act 
1973 (Vic). Its jurisdiction is over claims by consumers against businesses.”” The 
claimant proceeds by filing the prescribed claim form at the tribunal which then 
serves the claim on the respondent and sets a date for a hearing. Legal representation 
is barred in all but a limited category of cases, none of which applied in the observed 
hearings, and there is no power to make orders for costs against either party. The 
tribunal is not bound by the formal rules of evidence, but must have regard to the 
requirements of natural justice.3! The referees have a duty to attempt to bring the 


23 Moore, The Mediation Process: Practical Strategies for Resolving Conflict (San Francisco: Jossey- 
Bass, 1986) p_ 14. 

24 MacCoun etal, cited at n 1, p 96; Sarat, ‘The “New Formalism” in Disputing and Dispute Processing’ 
(1988) 21 Law & Society Rev 695, p 708. 

25 Ingleby, Jn the Ball Park: Alternative Dispute Resolution and the Courts (Carlton: Australian Institute 
of Judicial Administration, 1991). 

26 The exceptions to this requirement in s 79(9)(b), (c), discussed in In the Marriage of H.B. Schokker 
and E.E. Edwards (1986) 11 Fam LR 446, are not relevant for the purposes of this paper. 

27 Family Law Rules, Order 24. 

28 Practice Note No 8, ‘Assisted Dispute Resolution’ dated 7 May 1990. Despite the provision for parties 
to initiate mediation themselves, I was informed that mediation was invariably at the suggestion of 
the judge. 

29 Small Claims Tribunals Act 1973 (Vic), s 12. 

30 Small Claims Tribunals Act 1973 (Vic), ss 30, 33. 

31 Small Claims Tribunals Act 1973 (Vic), ss 31, 34. 
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parties to a settlement, and it is only if this attempt fails that they are to proceed 
to arbitrate the claim.” 

Access to the conferences was secured by a process which commenced with a 
letter from the Chairman of the Australian Institute of Judicial Administration, asking 
if the respective courts would be prepared to discuss the project with the Principal 
Researcher. Issues of confidentiality were dealt with by the usual assurances as to 
non-identification. I recorded the interactions by taking notes, with the result that 
the records are not always precise transcripts. The total number of 89 observed 
conferences comprised 50 from the Family Court Registries at Melbourne, Sydney, 
Dandenong and Parramatta, 25 from the Small Claims Tribunal in Melbourne and 
14 from the Sydney Registry of the Federal Court. 


Definitional Arguments 


Although some features of mediation, such as proceedings being held in private, 
may remain if the parties are compelled to participate, does mediation remain the 
sort of process comprehended by the descriptions offered in the introduction if 
participation in the process is compulsory? There has always been some ambivalence 
as to the justifiability of coercion into ADR. Although some would go no further 
than education? or encouragement,» others have seen coercion as unproblematic, 
especially if the parties maintain the right to reject whatever solution emerges from 
the process.” The right not to settle in mediation stems from the legal inability of 
the mediator to impose a settlement on the parties, one of the features which 
distinguishes mediation from, and therefore constitutes it as an alternative to, 
adjudication. The importance of the term ‘alternative’ in the ADR label% is to 
create a dichotomy between litigation and mediation.” The writer’s observations 
suggest that the dichotomy may be a false one, and that the practice is some way 
from the ideal-type.** 

One of the variables between the three observed processes was the extent to 
which they attempted to comply with the interest-based mediation model. The 
procedure closest to this was that employed in the Federal Court. This was also 
the only procedure where participation formally depended on the consent of both 





32 Small Claims Tribunals Act 1973 (Vic), s 9(1). 

33 Roehl and Cook, ‘The Neighbourhood Justice Centres Field Test’ in Tomasic and Feeley (eds), cited 
at n 2, pp 102, 109—110. 

34 Street, ‘The Court System and Alternative Dispute Resolution Procedures’ (1990) 1 Australian Dispute 
Resolution Journal 5, p 10. 

35 Heher, ‘Compulsory Judicial Arbitration in California: Reducing the Delay and Expense of Resolving 
Uncomplicated Civil Disputes’ (1978) 29 Hastings LJ 475, pp 507, 517; Goldberg er al, cited at n 20, 
p 490. 

36 The usefulness of this label is discussed by Roberts elsewhere in this journal. 

37 Derrida, ‘Differance’ in Kamuf (ed), A Derrida Reader: Between the Blinds (New York: Harvester, 
1991); Bottomley and Roche, cited at n 5, pp 91—92; Silbey, ‘Making a Place for Cultural Analyses 
of Law’ (1992) 17 Law and Social Inquiry 39, p 46; Fitzpatrick, cited at n 5, pp 200—201; Fineman, 
‘Dominant Discourse, Professional Language and Legal Change in Child Custody Decisionmaking’ 
(1988) 101 Harvard L Rev 727, pp 754—758. 

38 See the more critical reaction to Getting to Yes in White, ‘The Pros and Cons of Getting to Yes’ 
(1984) 34 Journal of Legal Education 115; Yngvesson, ‘Disputing Alternatives: Settlement as Science 
and as Politics’ (1988) 13 Law and Social Inquiry 113, pp 123, 126. 

39 Participant observation is one way of meeting the requirement, stressed by Yngvesson, cited at n 38, 
that decision-making processes be considered in their contexts and not as discrete entities. 
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parties to the dispute. Here the Registrars made no comments on the merits of either 
of the parties’ cases, and acted in a ‘chairing’ capacity, controlling the flow of the 
discussion by devising and maintaining an agenda with the parties and their legal 
representatives. The Small Claims Tribunal employed a ‘med/arb’ model, with the 
same referee acting both as mediator and arbitrator. The mediation phase of the 
interaction was constituted by the referee leaving the room to give the parties an 
opportunity to discuss the case. If no settlement emerged from this, then the referee 
proceeded to hear the evidence from both sides and make a determination. In the 
Family Court the Registrars started the conference by meeting the parties’ legal 
representatives,” and then proceeded, using the techniques set out below, either 
with the parties alone, or one of the parties and their solicitor. Despite their different 
formats, the observed conferences all revealed departures from the ideal-type of 
mediation as a voluntary and non-adjudicative dispute resolution process. 

First, there are three features which need to be taken into account in considering 
the voluntary nature of the processes. The third party invariably stated that the purpose 
of the conference was to ‘achieve’ settlement. This immediately creates the notion 
that settlement is something which is of itself worth pursuing, an image which 
was strongly reinforced by the way that the third parties promoted the benefits, 

d deprecated the alternatives to, settlement.“ Agreements were said to be desir- 
able because the parties were the best-placed to decide what was in their own 
interests.” The alternative was to have a decision imposed by someone who knew 
nothing of the parties’ needs. In the Small Claims Tribunal, where the mediator 
would arbitrate in the event of the mediation failing to produce a settlement, the 
threat was of their own decision. In the Family Court and Federal Court, the threat 
was of a judge. Settlement was portrayed as a way of keeping control. In litigation 
or arbitration, no-one knew what was going to happen. Even if a litigant were to 
obtain everything to which they thought they were entitled, a costs order could not 
fully compensate for the energy expended. The financial costs of litigation were 
constantly emphasised in the Family Court and the Federal Court, the Registrars 
invoking their experiences as taxing officers to justify their authority to make such 
statements. Litigation was also said to be emotionally traumatic, and depicted as 
synonymous with cross-examination. 

There was a certain amount of inconsistency in the arguments used to promote 
settlement. In the Small Claims Tribunal and the Family Court, the third parties 
used the fact that both parties had attended the conference as evidence of their 
goodwill, when such attendance may have been equally, if not more likely to reflect 
the fact that the parties were legally obliged to be there. One Family Court Registrar 
tried to reassure the parties by telling them they were not obliged to pursue settlement, 
despite the fact that the parties are (notionally)“ under such an obligation. The 
court is presented as unpredictable, yet at the same time the intervener predicts the 
range of possible decisions.“ The dangers of a ‘final’ court decision were stressed 





40 Note the finding of litigant dissatisfaction with being ‘cut-out’ of the process in MacCoun et al, cited 
atn 1, p 108. 

41 Ingleby, cited at n 25, pp 49—53; Silbey and Merry, ‘Mediator Settlement Strategies’ (1986) 6 Law 
and Policy 7, p 13. 

42 This argument was not convincing for disputants who: (i) regarded settlement as capitulation and would 
have preferred a decision to be imposed; (ii) wanted an authoritative determination of their entitlement; 
or (iii) lacked confidence in their capacity to negotiate because of language difficulties. 

43 See also Silbey and Merry, cited at n 41, p 13. 

44 See the discussion at n 28. 

45 Ingleby, cited at n 41, p 65; Silbey and Merry, cited at n 43, p 12. 
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as a disadvantage; but to evidence the inability of a court decision to be tailored 
to the parties’ needs, it was stated that parties often vary a judge’s decision by consent. 
The failure to acknowledge the inconsistencies in these statements is deceptive. The 
portrayal of settlement as the norm is ambiguous. Does normality mean that departure 
from the norm is deviant or different? . 

In addition to the coércive aspects of these processes, further departures from 
the ideal are found in adjudicative statements made by the third parties in some 
of the observed conferences. Although the Federal Court Registrars did not make 
any statements which directly related to the merits of the parties’ cases, the Small 
Claims Tribunal referees made comments about starting points for settlement without 
having read the file or heard any of the evidence. In the mediation phase of the 
hearing, they suggested that the parties take the mid-point of their respective positions 
as a starting point for their negotiations. If they returned to the room to find that 
the parties were closer to settlement, then they would suggest that this difference 
be split as well.“ In the Family Court, this approach was employed when the 
parties were close to settlement, and there were no reasons to support one particular 
position above the other. There were other situations where some Family Court 
Registrars tried to move the parties towards settlement by using the suggestion of 
an appropriate settlement figure“; where neither of the parties produced an offer; 
where they were pressed for time and unwilling to let the parties or their representa- 
tives discuss the matter; where one or both of the parties was maintaining a position 
which the Registrar considered to be completely unreasonable; and as a response 
to an offer by one of the parties which was considered close to the bracket of 
acceptable solutions. Such suggestions took a number of forms, including: “the answer 
is other than zero or $10,000,” to say that something more than a nominal sum would 
have to be offered to buy out a partner’s share of the equity in the home; ‘maybe 
you’d have difficulty persuading the court to take that view’ to dismiss an argument 
in relation to certain items of personal property; ‘on the authorities she won’t get 
more than $5,000 . . . essentially a nuisance case’; ‘she’s worth 65%’; ‘would your 
client accept $200,000?’; ‘Being totally rude, any potential for house and holiday 
home and walkaway?’; and ‘Why not 60-40(%)?’ These sorts of statements are made 
about the merits of the case by a third party who is constituted with authority. It 
is difficult to resist the classification of such ‘suggestions’ as quasi-adjudicative, 
and therefore correspondingly difficult to sustain a rigid taxonomy of dispute 
resolution processes. 

A third departure from the ideal-type arose where covertly judgmental third party 
activity incorporated implicitly quasi-adjudicative features. One of the ways that 
the legitimacy of mediation is constituted is by asserting that the third party’s control 
is over the process and not the substance of the dispute. The observations of the 
conferences suggested that this dichotomy is difficult, if not impossible, to maintain. 
The third parties controlled the content and structure of the discussion between the 
parties by using a number of techniques.‘ These included: translating the parties’ 
claims into remedies capable of being granted by the legal system; clarifying the 





46 Ingleby, cited at n 41, pp 84—85; Notz and Starke, ‘Arbitration and Distributive Justice: Equity or 
Equality?’ (1985) 72 Journal of Applied Psychology 359, pp 359, 364—365; Galanter, ““A Settlement 
Judge, not a Trial Judge”: Judicial Mediation in the United States’ (1985) 12 Journal of Law and 
Society 1, p 5; Menkel-Meadow, ‘For and Against Settlement: Uses and Abuses of the Mandatory 
Settlement Conference’ (1985) 33 UCLA L Rev 485, p 508; Gulliver, Disputes and Negotiations: 
A Cross-Cultural Perspective (New York: Academic Press, 1979) p 163. 

47 Ingleby, cited at n 41, pp 86—87. 

48 Ingleby, cited at n 41, pp 59—67, 69—79. 
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parties’ positions during negotiations; confirming that the parties were negotiating 
within appropriate brackets; disqualifying what were stated to be irrelevant considera- 
tions”; selecting particular areas to pursue; using hypothetical questions; dis- 
missing obstacles to settlement; and controlling the negotiation constellations by 
including or excluding parties or their legal representatives. All these techniques 
can be described in terms of empowerment and facilitation, but they can also be 
seen in terms of controlling the substance of the discussion and imposing, or 
supporting, one view of the dispute above another. Once it is accepted that the 
description of an activity as ‘controlling the process’ can mask the extent to which 
it relates to the substance, the boundary between mediation and adjudication is blurred. 

These three features suggest that official third parties who enjoy the authority 
of the court and are accorded expertise as settlement professionals in fact exercise 
a quasi-adjudicative authority. It may be less than the formal authority of a judge, 
but it is certainly more than the facilitation referred to in the mediation literature.” 
Further, it is quasi-adjudication without judges and without the safeguards of the 
judicial process.*2 

One response to these observations might be, and indeed has been,” to suggest 
that what was observed was not ‘proper’ mediation, and that more care needs to 
be taken when mediation is used in court. But if one re-examines the motives of 
court administrators and mediation interest groups, the reason why mediation is 
favoured by court budget administrators is primarily to divert cases away from the 
courtroom, so that judicial resources can be preserved for those cases where they 
are deemed most necessary. If such diversion is to significantly alter the delays 
which characterise contemporary western legal systems, then it must take place on 
a large scale. Such mass-production of dispute resolution processing will necessarily 
involve a dilution of the ideal. It was only because the Federal Court process was 
used in such a comparatively small number of cases* that the Registrars had the 
resources to offer a boutique service. They conducted series of conferences for each 
case which was referred to them and had a close knowledge of all the relevant facts. 
In the Family Court the Registrars dealt with two or three conferences a day and 
considered themselves to be well-prepared if they had had a chance to read the file 
before the conference started. It was not unusual for two conferences to be conducted 
concurrently, if the first conference of the morning had not terminated by the time 
that the second one was due to start. Likewise in the Small Claims Tribunal, the 
referees were assigned cases shortly before the hearing and dealt with at least two 
or three a day. The third parties were more likely to act in an adjudicative manner 
when they were under pressure to dispose of the case.* In other words, it is the 


49 Silbey and Merry, cited at n 41, p 15. 

50 This might be done on the basis of which issues were the most important, which were the most easily 
resolved (Silbey and Merry, cited at n 41, p 16) or which issues were chronologically the most pressing. 

51 The notion that there could ever be an absence of coercion is a curious one. See Hawkins, ‘On Legal 
Decision-Making’ (1986) 43 Washington and Lee L Rev 1161, p 1169; Tomasic, cited at n 4, 
pp 225—227; Erlanger et al, ‘Participation and Flexibility in Informal Processes: Cautions from the 
Divorce Context’ (1987) 21 Law & Society Rev 585. 

52 Delgado, cited at n 9, pp 151-152; Cain, in Matthews (ed) cited at n 5, p 76; Roberts, ‘Three Models 
of Family Mediation’ in Dingwall and Eekelaar (eds), cited at n 6, p 146. 

53 David, ‘Urgent Change in Courts is Needed’ (1992) 27 Australian Law News 19 (May), p 19. 

54 The Federal Court mediation process applied to 333 cases compared to 10,084 Family Court conferences 
in a similar period. These figures apply to the whole of Australia. The Victorian Small Claims Tribunal 
dealt with 3,577 cases in the equivalent period. 

55 Carnevale and Conlon, ‘Time Pressure and Strategic Choice in Mediation’ (1988) 42 Organizational 
Behavior and Human Decision Processes 111, pp 112, 130. 
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use of mediation as a case-management device which is responsible for the 
objectionable features of institutionalised mediation. 


Lack of Justification 


The second set of arguments against mandated mediation is based on the lack of 
authoritative evidence to support the claims made in favour of mediation. General 
reservations about such claims were made in the Introduction. In this section I expand 
on those themes, using data based on observation of such processes to argue that 
compulsory mediation may actually increase the costs and formality of processing 
disputes. Where mediation is institutionalised within legal settings, the process has 
to be described and its relationship with other proceedings clarified. If settlement 
results, this has to be formalised and if there is no settlement the parties have to 
be redirected into the preparations for a court hearing. In other words, the observed 
conferences revealed a less informal process than that which the mediation profes- 
sionals might have envisaged and a less easily organised world than court managers 
might desire. Parties do not always attend conferences.*’ Whether the reason for 
non-attendance is a deliberate refusal to negotiate or a genuine misunderstanding 
as to the date or purpose of the conference, the party who does attend has incurred 
the costs of so doing and received no benefit. A party might attend the conference 
but without the authority to settle.5* The lack of authority may be a legal impedi- 
ment, or may result from the need to take into account the decisions of third parties, 
such as family members or company partners.” Parties might attend the conference 
but not have made the required disclosure beforehand.® The party who has made 
disclosure will have incurred those costs and will incur further costs if the pre- 
conference preparation has to be repeated for trial. One party may deliberately 
obstruct the settlement process to prolong the relationship.*' There is scope for 
practitioners to exploit the ‘without prejudice’ aspects of the conference by making 
strategic use of its procedures.” 

One way of overcoming such obstacles to settlement would be to create and enforce 
obligations to attend the conference and pursue settlement.® But the definition of 
what constitutes ‘bona fides’ is not an easy question. Once the obligation to make 
reasonable attempts at settlement was enforced, it would be only a matter of time 
before it was litigated, creating the paradox of satellite litigation,“ where court 
time is used to decide issues about a process which was designed to save court time. 
These obligations to settle would be situated in a context where there is already 
considerable formality, despite the aim of informality in ADR. 

The matching argument, that cases be allocated to the most appropriate mechanism, 
is an attempt to retrieve ADR from arguments about the unsuitability of particular 
processes to particular cases. Yet there is no satisfactory theory of ‘rational alloca- 
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tion’® whereby ADR mechanisms could be directed to those cases which might be 
resolved more cheaply as a result of their use. The notion of matching processes 
to disputes is based on two unsustainable notions: that it is possible to create a 
categorisation of ADR mechanisms; and that a dispute is a single entity. What 
constitutes a dispute is the perceptions of at least two parties. What is appropriate 
for one may be more or less appropriate for another. To mandate referral to a process 
which does not treat the parties’ legal entitlements as the most important consideration 
is to officially privilege one party. The legitimacy of litigation is its relationship 
with the rule of law. The alternatives, as discussed in the next section, have no 
such claims. 


The Rule of Law 


In this section, the argument is that compulsory mediation represents a challenge 
to the ideas comprehended by the rule of law. The contention is not that formal 
adjudication is ideal, but the more modest claim that ‘professionalised justice’ is 
preferable to the ‘incorporated justice’® which is represented by the increasing 
institutionalisation of ADR. For the present discussion the most important distinctions 
are between: the objective rules and acknowledgement of opposing interests of 
professionalised justice’; and the absence of publicly stated rules and denial of 
Opposition in incorporated justice.® 

Two ideas comprehended by the rule of law are that ‘the law should conform 
to standards designed to enable it effectively to guide action’ and ‘the legal machinery 
of enforcing the law should not deprive it of its ability to guide through distorted 
enforcement.’® The challenge which mediation and other forms of alternative 
dispute resolution pose to these two ideas has already been the subject of extended 
discussion, which has concentrated on the publicity of adversary proceedings,” the 
diversion of cutting-edge cases from the formal justice system,” the protection of 
disputants and third party interests,” and the separation of powers.” In addition 
to these considerations, the data raise a third rule of law argument, an attitudinal 
one, that the effect of compulsory mediation is to create rules against litigation, 
to replace the habit of settlement in ‘professionalised justice’ with a rule in favour 
of settlement in ‘incorporated justice.’ The habit of settlement is converted into a 
rule in favour of settlement” when individuals are no longer constituted as bearers 
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of rights but as components of a problem, when litigation is deviant rather than 
different behaviour. The danger in compulsory mediation is that this particular 
‘interplay or even interpenetration of law and discipline’® will lead to “disciplinary 
power’ being exercised without judicial restraint.” Although, in institutionalised 
ADR proceedings, settlement is purveyed as a pragmatic response to the prohibitive 
costs of litigation, those who choose not to be pragmatic are punished (with costs 
rather than incarceration) for the deviance constituted by standing on their rights,” 
their ‘wasting’ of public resources, comparably with defendants in criminal trials 
who are given heavier (or not lighter) sentences for disputing their guilt by a plea 
of not guilty. 

Lest this prognosis be dismissed as fanciful, it is worth remembering that even 
in the ‘pure’ mediation process observed in the Federal Court, it was possible to 
detect quasi-adjudicative features. The habit of settlement in professionalised justice 
exists because of the costs, delays and trauma of the court, and the rules protecting 
without prejudice discussions and payments into court. Its existence does not depend 
on being reiterated by court officials. It is difficult to see how much more promotion 
of settlement can or should be brought to bear, especially when such moves take 
place under the guise of voluntary processes. The implications of court officials 
or court-sanctioned mediators warning disputants against the financial and emotional 
costs of insisting upon their rights seem to have past unnoticed. If it really is the 
case that ‘there’s no point in looking for justice, you should just settle for what’s 
on offer,’ then why have courts at all? 


nn 


75 Hunt, cited at n 4, p 23; Harrington and Merry, cited at n 5, p 713. 

76 Fitzpatrick, ‘The Rise and Rise of Informalism’ in Matthews (ed), cited at n 5, p 76; Freeman, “Towards 
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Alternative Dispute Resolution and Civil Justice: 
An Unresolved Relationship 


Simon Roberts* 


When we try to identify the practices associated with ‘alternative dispute resolution,’ 
we at once sense that here is a fugitive label attached to a range of disparate and 
contradictory, but entangled, projects.! Each of them has attracted its own sponsors 
at a political level, making it appear that ADR enjoys the support of almost everyone 
from conservative fundamentalists? to liberal utopian reformers and the modern 
left.* But this political consensus must not distract attention from the diversity of 
interests which is apparent behind it. While ADR offers to sustain disputants who 
seek to recover control by disengaging from the attentions of legal specialists, it 
also attracts a range of professional groups wanting to secure new areas of work: 
and the ensuing competition inevitably extends the range of interventions to which 
disputants are potentially subject. At the same time, a contemporary perception of 
crisis in the civil justice system has led judges to see ADR as a way to ease 
the present weight of judicial business,* while government is attracted to active 
sponsorship as a means of reduced spending on the courts.’ So what promises to 
be a move to institutionalise alternative modes of dispute management, is at the 
same time part of the project to renovate litigation, potentially extending govern- 
mental provision and control into areas of dispute hitherto firmly in the ‘private’ 
sphere. These apparently inconsistent demands on ADR, and the seemingly 
identical prescription — the availability of ‘mediation’ — with which all are met, 
make it imperative to re-examine closely the forms of intervention which ADR might 
take, and their potential institutional locations, particularly the proximity to civil 
justice. 

Whatever content is found behind the label of ‘alternative dispute resolution,’ 
it has to be seen in the context of a wider conversation about dispute processes. 
Lawyer negotiations and the process of litigation, as well as the whole range of 
adjudicatory procedures — courts, tribunals, arbitration — are presently under 
re-examination.® So interest in ‘alternatives’ comes at a moment when there is a 


*London School of Economics and Political Science. I thank Marian Roberts for helpful comments on 
an earlier draft of this paper. 
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America are examined in R.L. Abel (ed), The Politics of Informal Justice: The American Experience, 
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1992). 

3 A. e H. Harman and P. Hewitt, The Family Way (London: Institute of Public Policy Research, 
1990). 
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renewed self-consciousness about processes which are already ‘there.’ At the same 
time, alternatives themselves are as much about devoting new energy and attention 
to familiar phases in dispute processes preceding the resort to judgment as about 
the emergence of novel modes. These interventions converge upon three separate 
moments: the private efforts of parties to reach agreement at a point before resorting 
to specialist legal help; upon attempts to ‘settle’ somewhere along the path to the 
court once ‘litigation’ has formally commenced; and upon what happens in lawyers’ 
offices. Where novelty is found, it tends to reside: in the development of new 
institutional locations for ancient lay forms of intervention, such as the growth of 
independent agencies offering mediation in party negotiations; in changing 
understandings as to the range of interventions which it might be appropriate for 
courts to undertake; and in shifts in established professional conventions as to the 
sort of capacities in which lawyers can properly act. 

So discussion of ADR necessarily begins with, and continues to be located around, 
the foundational processes of ‘settlement’ and ‘adjudication,’ with their respective 
goals in negotiated agreement and imposed decision. Here, despite the analytical 
clarity of the distinction between negotiated agreement-and imposed decision, and 
the considerable gulf which separates them in terms of both ‘meaning’ and the location 
of power, they cannot be seen as polar spheres in processual terms, as much of 
the time they represent different destinations ranged sequentially along a single route, 
‘litigation.’ Similarly, although ‘settlement’ in a narrow technical sense is some- 
thing lawyers do, many disputes arise in locations remote from legal specialists and 
are attended to in the first instance by the parties themselves. Often, perhaps typically, 
a negotiated outcome is explored and the dispute passed to lawyers only when 
negotiations have broken down. Even when lawyers do come into the picture, the 
passage from ‘party control’ to ‘lawyer management’ of a dispute may be a gradual 
process rather than a clearly marked transition; and the same will be true of any 
subsequent move towards adjudication. 

While the boundaries between the analytically clear-cut spheres of party control, 
lawyer management and judicial intervention remain indistinct in practice, I argue 
here that these spheres do nonetheless represent the locations within which different 
strands of ‘alternative’ intervention can be identified. Only by looking separately 
at processes supportive of party negotiations, innovative processes on the threshold 
of the court and novel forms of intervention by lawyers, can we get a clear view 
of what ADR might be and of its relationship to civil justice. 


I ADR and the Field of Party Negotiations 


Party negotiations provide one important site around which alternative forms of 
intervention are presently developing. An aspiration to party control presupposes 
a range of disputes which arise in contexts relatively remote from the attention of 
lawyers, away from the public justice system. It assumes that such disputes can 
and should be handled at this level through bilateral exchanges between the parties, 
pursued within a universe of meaning peculiar to them and concluded in a negotiated 
outcome. So this aspiration towards a realisation and expansion of ‘private ordering’ 
quite explicitly involves a retreat back from professional management, an escape 


7 M. Galanter, ‘World of Deals: Using Negotiation to Teach Legal Process’ (1984) Journal of Legal 
Education 268. 
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from the forms of dependency associated with resort to lawyers and litigation. 
Correpondingly, any third party intervention would be confined to sustaining and, 
if necessary, reviving party negotiations. So ADR in this context suggests some 
form of minimal, facilitatory intervention, directed towards orchestrating communi- 
cation and an exchange of information, leaving the parties as far as possible 
unconstrained in reaching an outcome informed by their own understandings and 
objectives. 

The apparently simple and attractive idea that disputants should want, and be 
encouraged, to “manage on their own,’ reaching for a negotiated understanding with 
a minimum of outside help, has provided a major impetus for the growth of supporting 
institutions in North America since the 1960s. Similar growth has taken place in 
Britain since the late 1970s, notably in the family and community spheres, and looks 
set to continue. But the appearance and imminent expansion of agencies claiming 
expertise in supporting party negotiations raises some fundamental questions. 


— In what sense can we speak of a discrete sphere of ‘party control’ over 
disputes? 

— What limitations would one want to see upon the development of a culture 
in which voluntary party negotiations are seen as the primary and best means 
of resolving disputes? 

— What forms of third party intervention can be compatible with, and supportive 
of, party negotiations? 

— What professional group might offer such support? 

— Within what kind of institutional framework could this support be provided? 
In particular, what might be the role of the state in such provision? 


Some categories of dispute can certainly be viewed as originating at a distance 
from legal specialists and potentially running their course without attracting the 
attention of lawyers. Disputes within the family, between neighbours, those involving 
individual consumers and small suppliers of goods and services, even disputes in 
some work contexts, may well reach some kind of conclusion without more than 
bilateral exchanges between the parties primarily involved. But a clear-cut distinction 
between the parties’ universe of meaning, and a corresponding universe furnished 
by legal norms and understandings is problematic. In any context, bilateral exchange 
must take place against a background in which legal norms have some place. What- 
ever reservations there may be as to the extent to which Mnookin and Kornhauser’s 
argument can be taken, bilateral negotiations inevitably involve, to a greater or lesser 
extent, “bargaining in the shadow of the law.’8 It is also impossible to view all 
disputes as originating, and having the potential to remain, in an ‘extra-legal’ arena. 
In the corporate sphere particularly, disputes are unlikely to escape the attention 
of at least in-house legal specialists, and may well originate in their activities. In 
such a context, ‘party control’ and ‘party negotiations’ can mean no more than 
bilateral exchanges between senior executives, under the eye of their respective legal 
teams. 

On one level, reservations about the institutionalisation of private negotiations 
as a preferred, primary means of dispute management might seem unnecessary, 
even absurd. It could be argued that in many respects a ‘culture of negotiation’ is 
already in place. The search for an agreed solution is widely seen as the first step, 
and resort to outside specialists and the assertion of legal rights through litigation 





8 R. Mnookin and L. Kornhauser, ‘Bargaining in the Shadow of the Law’ (1979) 88 Yale LJ 950. See 
the reservations about their argument by Menkel-Meadow at p 371 above. 
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very much a matter of last resort. But there is no general consensus on the beauty 
of freely negotiated settlement. As Twining shows (p. 384 above), Bentham 
vigorously opposed ‘compromise’ on the ground that it involves the denial of ‘justice’. 
From one quite different perspective come concerns such as those expressed by 
Fiss, that the very foundations of the polity are endangered if disputes are deflected 
from the courts.° From another arises the worry that a growing fashion for 
mediated negotiations may operate to the disadvantage of weaker parties where 
significant imbalances of power are present. Although the warnings of Abel and 
his fellow contributors to the Politics of Informal Justice? centred upon informal 
processes sponsored by government, non-governmental agencies can also be seen 
as subject to covert regulation and co-option,'' and the concerns expressed there 
touch upon any form of mediated negotiation where disparities of power exist. Nor 
is the feminist critique of mediation confined to state sponsored agencies.” It is 
also noteworthy that many mediators are reluctant to intervene in disputes where 
large imbalances of power are obviously present, or where any agreement reached 
might leave significant third party interests unprotected. Both of those indicators 
might serve as useful guides to the field within which private negotiations should 
enjoy third party sponsorship. 

Looking to the possible nature and shape of any third party intervention in private 
negotiations, there is inevitably tension between the very idea of ‘party control’ 
and intrusion from outside which must inevitably transform the bilateral exchange. 
But where the communication essential to the conduct of negotiations is impossible 
without external help, the form of third party intervention most closely compatible 
with private negotiation is some form of minimal, facilitatory intervention, which 
brings the parties into contact in a secure context and is directed towards orchestrating 
communication and an exchange of information between them, but which leaves 
them as far as possible unconstrained in constructing an outcome within their own 
universe of meaning. 

In Britain today there is already a number of agencies seeking to support private 
negotiations by offering ‘mediation.’ Many of these specialise in ‘family disputes. 
The most extensive example is provided by the range of local agencies grouped 
together under the umbrella of the National Association of Family Mediation and 
Conciliation Services.” These fifty-seven services are self-consciously devoted to 
the support of parties who wish to retain control over their own disputes, fashion 
their own agreements and avoid surrendering responsibility for the conduct of the 
dispute to lawyers. They encourage parties to use lawyers in an advisory capacity 
and recognise that where negotiations are unsuccessful more extensive reliance upon 
legal expertise will probably follow. Other important, but more localised, initiatives 
are taking place in the community and neighbourhood sphere." 


9 O. Fiss, ‘Against Settlement’ (1984) 93 Yale LJ 1073 discussed at p 279 above. 

10 R.L. Abel (ed), The Politics of Informal Justice, cited at n 1 above. 

11 B. De Sousa Santos, ‘Law and Community: The Changing Nature of State Power in Late Capitalism’ 
(1980) 8 International Journal of the Sociology of Law 379. 

12 A. Bottomley, “What is Happening to Family Law? A Feminist Critique of Mediation”, in J. Brophy 
and C. Smart (eds) Women in Law (London: Routledge, 1985). 
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14 eg the Southwark Mediation Centre founded in 1984. This agency offers mediation in neighbourhood 
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Mediation is also offered across a broad range of disputes by a number of other 
agencies, most prominantly by IDR (Europe) Ltd, a company established in 1989 
to offer private mediation.'* The Centre for Dispute Resolution (CEDR) also lists 
mediation as one of the principal forms of intervention which it offers in’commercial 
disputes.’ But mediatory intervention in the commercial field almost invariably 
involves orchestrating the negotiation of teams which include legal specialists on 
both sides, giving the notion of ‘party control’ a different meaning. The whole milieu 
of intervention is thus far removed from that in the family or neighbourhood context. 
But the motivation to avoid too great a degree of control passing to legal specialists 
remains, as does the common goal of reaching an acceptable outcome without the 
financial cost of litigation. 

While facilitatory intervention of the kind outlined above constitutes the declared 
core of ‘mediation’ offered by the agencies so far discussed, there is not yet a general 
consensus as to the scope and boundaries of what might be appropriate in support 
of party negotiations. Alongside mediation, in the narrow sense of supplying help 
with communications in support of bilateral negotiation, more active, directive styles 
of intervention are widely observable under which additional information and advice 
are fed into the process, influencing the content of ensuing negotiated agreements. 
Such intervention involves at least three further tasks: obtaining and assessing 
information about the disputants and their quarrel; identifying and evaluating the 
options available to them; and persuading the parties to adopt the courses of action 
which the intervener considers, in the light of professional experience, to be best 
suited to the particular circumstances. This form of intervention may even be cast 
in the form of an evaluation of the ‘merits’ of the case and a forecast of what a 
court might do if confronted with it. In the promotional writings on ADR, these 
forms of active, directive intervention are labelled ‘evaluative’ as opposed to 
‘facilitative’ mediation.” Combining ‘advice’ with the less intrusive project of help 
with communication and so claiming to be an authoritative specialist, knowing better 
than the parties how the issues confronting them are to be resolved, an intervener 
thus significantly alters the universe of meaning within which any agreement is 
reached, coming to share control over the outcome with the parties. 

A departure in a different direction is observable in the sphere of family disputes, 
where attempts are made to combine help with joint decision-making and some form 
of therapeutic examination of relationships within the family. The intervener 
undertakes an assessment of the parties’ relationship and uses, openly or covertly, 
specialist therapeutic techniques to reveal and correct pathological elements before 
promoting joint decision-making in the light of the transformations thus achieved. '2 
Here again, in aiming at a break with the original conversation in which the parties 
are engaged and invoking or imposing a new situation, the intervener inevitably 
shares control over the outcome with the parties. 

The loss of definition which goes with attempts to combine help with communica- 
tion and other forms of specialist intervention, has serious implications from the 





15 IDR Europe’s mediators are solicitors, drawn from a network of twenty four member firms, and given 
mediation training by the company. 

16 The Centre was founded in 1990 under the sponsorship of the Confederation of British Industry and 
several large commercial law firms. 

17 See, eg, the Report cited at n 34 below, p 14. 

18 J. Walker and M. Robinson, ‘Conciliation and Family Therapy’ in T. Fisher (ed), Family Conciliation 
within the UK (Bristol: Familiy Law, 1990). Here the authors insist that ‘one of the theoretical bases 
which informs the practice of conciliation is the systems theory of family therapy,’ at p 61. 
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consumer’s perspective. There is potential tension between the aspiration to party 
control and any institutionalised third party help. While this tension remains at a 
minimum so long as that help is confined to assistance with communication, it 
increases sharply once efforts are made to combine the provision of specialist advice 
with the primary responsibilities of the mediator. Directive or ‘evaluative’ mediation, 
or attempts to combine help with communication and therapeutic forms of inter- 
vention, must tend immediately to draw the parties back into a sphere of specialist 
control. Thus, parties opting for mediation to escape the attention of lawyers may, 
while retreating from one form of professional domination, become entangled in 
another. Further, it is obvious that interveners adopting directive or therapeutic 
approaches, while purporting to orchestrate joint decision-making, exercise enormous 
power over the parties. This power is potentially covert, in the sense that it may 
not be experienced as such by the parties; and unregulated, in that these private 
processes are not attended by any of the procedural safeguards which surround 
litigation. 

The coexistence of this broad range of interventions under the generic label of 
‘mediation,’ and the ensuing lack of clarity as to what mediation really is, in part 
simply reflects the diverse backgrounds from which emergent groups of mediators 
are drawn. But it also signals a struggle between these emergent groups and 
established professions; the former anxious to secure professional status, the latter 
to absorb mediation as part of existing practice. As long as established professional 
groups are successful in holding themselves out as providing mediation — 
accountants, family therapists, lawyers and social workers are already seeking to 
do so — the core component in the promised intervention is likely to remain 
submerged. There is also potential incompatibility between the mediator’s achieve- 
ment of professional status and the limited role for the intervener which party control 
over dispute processes requires. Could an aspiring professional group remain content 
with the modest task of providing the communications arrangements for other peoples’ 
decision-making? 

The institutional location for the provision of mediatory help with decision-making 
must depend on the outcome of the struggles just referred to. So far, voluntary 
agencies, almost wholly dependent on private and charitable funding, have achieved 
only patchy, localised provision. Even the network of fifty-seven agencies currently 
forming the National Association of Family Conciliation and Mediation Services 
provides very uneven cover across the country and many member agencies are 
precariously funded. Similarly, the mediators associated with IDR (Europe) Ltd 
and CEDR offer only localised specialist mediation. 

What conceivable role could government play in sponsoring the institutional 
framework here? Can we imagine a state sponsored network of agencies providing 
facilitatory mediation? At first sight there is incompatibility between the aspiration 
to private ordering and such governmental sponsorship, given that government — 
alongside the Law Society and the Bar — is the major sponsor of the specialist dispute 
management complex which it is the central objective of this strand of ADR to 
disengage from. Such a project would vastly increase government’s reach into an 
area which, with the small but important exception of its support for ACAS, it has 
hitherto made no attempt to enter. It would constitute an archetypal agency of 
‘informal justice,’ representing from the consumer standpoint all the hazards of which 
commentators such as Abel have warned us." Historically, government’s centuries 


19 Seen 1 above. 
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old financial investment in dispute management through its provision of adjudication 
has never been a simple matter of providing neutral help for those subjects who 
have happened to quarrel with each other. In England, at least since Norman times, 
adjudication has been a central mode of government, and it is perhaps hard to imagine 
that any agency which government invested in to provide mediation would not be 
drawn into the governmental project, even if the opportunities for control were less 
visible and indirect. 

Whatever these reservations, the ultimate test must depend upon the nature of 
the intervention sponsored and whether this could remain of a minimal facilitatory 
character. There are already signs, in the family sphere, that government might 
wish to combine any provision it made for ‘mediation’ with a multi-function 
information and advice agency of first resort, closely linked to “the family court.’ 
At first sight the generalisation of this idea might look attractive. But, as argued 
above, there may be a problem in trying to make available necessary information 
and advice, alongside help with joint decision-making, without there developing 
out of those diagnostic and assessment activities a route leading back to professional 
domination of the dispute process. 

From goverment’s standpoint, the provision of a general network of mediation 
agencies, parallel to the courts, must presently be almost unimaginable on grounds 
of cost. But there do not seem to be fundamental reasons of principle why it should 
not move in this direction. Government has professed a lifelong interest in dispute 
management. Paying for alternative modes would be just another way of intervening 
in a field where it has already asserted an extensive claim, hitherto realised through 
the provision of adjudication. 


If ADR on the Threshold of Adjudication 


By the end of our work we were convinced that the case was made out for the courts themselves 
to embrace the systems of alternative dispute resolution. ... We believe that ADR has much 
to offer in support of the judicial process. (Beldam Report, p 1) 


This growth of independent agencies offering to mediate party negotiations exists 
alongside a parallel development in which ADR appears as part of the judicial 
repertoire of dispute management. Despite the powerful scholarly condemnation 
which ‘informalism’ received at the beginning of the 1980s, the linkage of ADR 
to the courts retains consistent advocates. In North America, for example, Frank 
Sander and others have long been arguing for the ‘integration of alternative dispute 
resolution processes into the public justice system.’ 

The ‘Multi-door Courthouse’ experiments which Sander proposed have now been 
realised in experimental form,?! and increasingly numerous initiatives can be found 
right across the common law world, under which procedures are being set in place 
on the threshold of courts which the parties are required to traverse before they 
can get at adjudication. These procedures auxiliary to adjudication vary widely as 
to the form of intervention involved; their advisory or mandatory nature; whether 
they are conducted in or around the court, or involve reference to some outside 


20 F.E.A. Sander, ‘Alternative Dispute Resolution in the United States: An Overview’ in Justice for 
a Generation, Papers of the 1985 London Meeting of the American Bar Association (St Paul, Minn: 
West Publishing Company, 1985) p 260. 

21 L.J. Finkelstein, ‘The D C Multi-Door Courthouse’ (1986) 69 Judicature 305. 
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agency. They have in common that they are directed towards ‘settlement’ and involve 
postponement of access to adjudication as long as that objective is pursued. 

In North America these experiments take place against a long history of judicial 
sponsorship of settlement,” while in Britain judges have been much more wary of 
involvement in negotiations. But there is already a number of examples of such 
procedures associated with English courts, of which the most widely publicised are 
the experiments which district judges have been making in the Divorce County Courts 
in proceedings relating to property and children. These procedures are used by 
different district judges in a variety of ways, all going beyond the traditional objective 
of the early appointment to review the preparations which parties, or their legal 
representatives, have made for the forthcoming trial. Some procedures involve no 
more than a meeting at which the advantages of settlement are drawn to the parties 
attention, together with the suggestion that further attempts to negotiate a settlement 
might be appropriate. Others involve a brief review of the case, following which 
the legal representatives are told bluntly that further efforts must be made to reach 
a settlement. In other courts these occasions are used as opportunities to forecast 
for parties and legal representatives the likely direction of adjudication, offering 
them the chance to reflect upon whether they want to experience it, and giving them 
an implicit push back into further party or lawyer negotiations. Elsewhere, the 
appointment is used to initiate mediatory intervention. The potential advantages of 
mediation may be drawn to the attention of the parties, it being left to them as to 
whether this avenue should be pursued. Alternatively, there may be direct attempts 
to mediate on the spot between the parties or their representatives, or an explicit 
reference to an outside mediation agency. 

Procedurally, these interventions are extremely varied; sometimes they are 
managed by the judges themselves, but in cases involving children they may be 
left entirely in the hands of Divorce Court Welfare Officers. There is also no 
consistent pattern as to the category of actor towards whom these interventions are 
directed. In some cases, legal representatives are the chosen focus of intervention, 
but elsewhere the parties themselves represent the preferred primary audience. 

A well-publicised example here is the ‘in-court and financial property conciliation 
scheme’ which has been operated at the Edmonton and Brentford County Courts 
since 1990.23 Under this scheme, a ‘general’ or ‘pre-trial’ review is held some two 
months after the application for financial relief is made, but before formal discovery. 
The claimed objective of the review is to get ‘the parties thinking positively about 
settlement at the earliest possible moment.’** Prior to the appointment, the parties 
are required to complete a questionnaire about their financial circumstances, support 
it with recent vouchers, passing it to the other party and to the court. The district 
judges concerned describe what then happens’: 


At the review itself, both parties and their legal advisors are expected to attend and the round- 
table discussions take place, often first between the district judge and the advocates, and 
thereafter with the clients. Such discussions would be informal and without prejudice. The 


22 See, for example, M. Galanter, ‘The Emergence of the Judge as Mediator in Civil Cases’ (1986) 
69 Judicature 257; M. Galanter, ‘A Settlement Judge ... Not a Trial Judge: Judicial Mediation in 
the United States’ (1985) 12 J of Law & Soc 1. 

23 See generally the accounts provided by the District Judges administering this experiment: G. Rose 
and S. Gerlis, ‘Conciliation for Family Finance’ (1991) 21 Fam Law 92; S. Gerlis and G. Rose, 
‘Financial In-Court Conciliation — An Update’ (1992) 22 Fam Law 280. 

_ oe and G. Rose, ‘Financial In-Court Conciliations — An Update,’ cited in n 23 above, p 280. 
ibid. 
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district judge strives to encourage settlement, if necessary by suggesting to the parties the 
kind of order he thinks the court would be likely to make. In the event of settlement an order 
would be made on the spot . . . If, after full discussion, attempts at settlement fail, the district 
judge gives directions for trial. 


The district judges operating this scheme claim that about 40 per cent of cases are 
‘settled’ at the pre-trial review and that, of the cases listed for trial, a significant 
number are settled later. 

Directions Appointments in proceedings under section 8 of the Children Act, 1989, 
are also widely used in Divorce County Courts as occasions for orchestrating 
negotiations towards settlement. In pursuit of that general objective, these appoint- 
ments appear to be used in a variety of ways, with important differences observable 
from one court to another as to the personnel involved, the manner in which 
‘settlement’ is pursued and the procedural character of what takes place. Generally, 
four broad routes lead out of these appointments: a welfare report as a prelude to 
an order; a reference away to further lawyer negotiations; some kind of conciliation 
of a more or less coercive nature by a judge or divorce court welfare officer on 
court premises; or a reference from the court to some outside mediation agency. 

The management of these appointments is exemplified by the procedures adopted 
at the Croydon County Court in the months after the Act was brought into operation. 
There the parties and their legal representatives went on arrival to a meeting with 
a divorce court welfare officer before seeing a district judge at all. At this meeting 
the case was briefly ‘reviewed’ by the DCWO and in some instances an agreement 
reached. If this was not the case, the availability of ‘conciliation’ was explained 
to the parties and, if there seemed to the DCWO any chance that this would produce 
an agreement, the parties were offered a future appointment with a ‘conciliator’ 
from the South East London Family Mediation Bureau.” If this proposal was 
rejected, the DCWO told the parties that a welfare report would be recommended 
to the district judge. In either case, the parties then moved to another room for a 
meeting with a district judge who had available the DCWO’s note of what had just 
taken place. If conciliation had been agreed to, the district judge informed the parties 
that he was taking no action and that further proceedings were postponed to 
conciliations outcome. If not, a welfare report was ordered and a tentative date for 
the trial fixed. 

The recent Report of the Committee on Alternative Dispute Resolution, estab- 
lished by the General Council of the Bar under the chairmanship of Lord Justice 
Beldam,?’ argues for the generalisation of these kinds of threshold procedures in 
proposing a scheme of court-linked mediation across a wide range of civil disputes. 
The proposal is that ‘facilitatory mediation,’ in which ‘the mediator would be expected 
to help the parties to reach solutions rather than suggesting them’ (p 10), should 
be offered to litigants at an early point in the court process. A pilot experiment 
is advocated in the first instance, covering a number of county courts and at least 
one division of the High Court. As a preferred means of introducing the parties 
to the possibility of mediation, the Committee suggests either an ‘entirely voluntary’ 
scheme, triggered by a notice sent out with the originating process; or that, in suitable 
cases identified by the judge, a letter should be written to the parties ‘suggesting’ 


26 Based in Bromley and founded in 1979, this is one of the pioneer out of court mediation agencies 
in Britain. 

27 Report of the Committee on Alternative Dispute Resolution, General Council of the Bar, October 1991. 
Besides the Chairman, Sir Roy Beldam, the members were Anthony Scrivener QC, Philip Naughton 
QC, Christopher Chandler (Chairman of the Law Society ADR Working Party) and Jane Hern (of 
the Law Society’s Practice Directorate). 
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mediation (p 11). Where the offer of mediation is taken up, it is proposed that, 
under the pilot, a mediator should be chosen ‘from lawyers with at least seven years’ 
post qualification experience’ (p 10). Only in the event of mediation failing to yield 
a settlement would the case continue further in the court process. 

These novel procedures growing up or being advocated in the vicinity of the court 
represent a sharp break with recent English practice in that they involve active judicial 
sponsorship of ‘settlement’ and postpone adjudication while such sponsored negotia- 
tions are pursued. Beyond that it is difficult to know how we should characterise 
them at this point. Should we see them as beginning to represent a new, relatively 
discrete, procedural phase interposed between lawyer-negotiation and the trial, during 
which an institutionalised search for settlement takes place? Or should we see them 
as part of the process of adjudication, radically transforming it, even making us 
re-examine our basic understandings of what a ‘court’ is? What should the critical 
response be to these embryonic schemes and proposals which seek to institutionalise 
settlement processes in the final run in to adjudication and implicate the courts actively 
in those processes? Can we join commentators like Karl Mackie who extend a general 
welcome to the increased readiness of judges to become directly involved in 
sponsoring settlement?” 

While a number of justifications may be offered for court sponsorship of settlement, 
including financial and psychological advantages to the litigant flowing from an 
agreed solution, one driving force consistently found behind these experiments lies 
in the desire of the judges to control their caseloads. In conversation, district judges 
make enthusiastic claims as to the ‘success’ of these procedures in reducing the 
number of cases coming to trial. 

Worries about court-linked schemes of ‘alternative dispute resolution’ have been 
widely articulated, notably in North America. These fall into two broad categories: 
those anticipating that general harm will come to the polity if the integrity of 
adjudication is damaged through judges’ involvement with ADR; and those fore- 
casting that disadvantage will be suffered by individual litigants or particular classes 
of litigant if judicial authority is lent to informal processes. Looking at the first 
of these worries, the argument is that judicial authority can be compromised if judges 
involve themselves, or even are perceived by the public to be involved in, the 
sponsorship of settlement through the management of negotiations. Historically, 
common law judges have presented themselves as remote, authoritative superiors 
with a rather narrow function in hearing argument and then formulating and imposing 
a decision. They have not on the whole become involved in the management of 
negotiations, or shown much eagerness to sponsor settlement. The authority which 
courts necessarily enjoy in the context of adjudication could be weakened if roles 
become blurred through judges being drawn into managerial activity and themselves 
‘strive to encourage settlement.’ 

There is a specific problem where the form of settlement-directed intervention 
involves the judge seeking to act as a mediator when a dispute first comes before 
the court. Facilitatory mediation demands a posture of the intervener, and a 
relationship between the intervener and disputants, quite different from those 
prevailing where the third party is authorised to make an imposed decision. It remains 
unclear whether it is feasible to shift back and forward between these two roles, 
even if it is understood that no intervener may exercise more than one role in a 
particular dispute. 


28 A Handbook of Dispute Resolution: ADR in Action (London: Routledge, 1991) p 281. 
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The contemporary experiments in English courts with threshold procedures directed 
towards achieving settlement potentially compromise the integrity of adjudication. 
Whether this harm is realised will depend upon the direction in which these novel 
procedures develop. If they crystallise into a distinct, relatively autonomous phase 
in litigation, prior to ‘the trial,’ in which specialist personnel attempt to orchestrate 
settlement at a distance from the court, the compromise of judicial authority seems 
unlikely. But the harm envisaged may well materialise if these procedures become 
an integral part of the trial, with court personnel actively involved in the pursuit 
of settlement. The present picture remains unclear: while the contemporary practice 
of some district judges reveals a potentially damaging conflation of mediatory and 
adjudicatory roles, the Beldam proposals — apart from the suggestion that mediation 
be carried out on or near court premises — point towards the growth of a relatively 
discrete procedural phase. 

The general hazards which court-sponsored ADR processes represent from ` 
the litigant’s standpoint were identified long ago by scholars like Abel?’ and 
Auerbach” in North America, and by Freeman?! here in Britain. The establishment 
of alternative agencies and the ensuing informal procedures, which enjoy the authority 
of the court but which are stripped of the procedural safeguards of adjudication, 
carry the risk of unregulated coercion and manipulation of weaker parties by stronger 
ones, and of both parties by the intervener. Attempts by courts to oversee and regulate 
hitherto private settlement-directed negotiations present the same dangers. These 
dangers flow from the nature of the authority which successful courts must of 
necessity enjoy. Courts are places where dominant seniors tell us what to do and 
judges are equipped with coercive powers in the event of our failure to comply with 
their orders. This circumstance in itself makes court sponsored negotiatory processes 
potentially problematic; and evidence so far available in Britain suggests that parties 
subject to such processes experience them as coercive.*? It must be doubted 
whether uncoerced negotiations are possible at all under the supervision of court 
personnel. At the very least, there is a serious risk that meanings will become muddled 
in the minds of disputants if processes over which they supposedly retain control 
are conflated with those which are essentially directed towards the delivery of an 
imposed decision. 

In this respect there does seem a crucial difference between allowing the looming 
prospect of a trial to encourage the parties towards a negotiated settlement and active 
steps on the part of a court to promote one. Once the court seeks to sponsor settlement, 
the difference between the self-constructed, negotiated outcome and the imposed 
third-party decision becomes blurred. The beauty of adjudication, if we can call 
it that, is that we know unambiguously what we are experiencing — the imposed 
decision of an authoritative superior. That clarity is lost once courts begin to involve 
themselves in the sponsorship of settlement. 


HI Lawyers and ADR: The Pretension to Neutrality 


That strand of alternative intervention which focuses upon the provision of support 
for party negotiation implies a changed and diminished role for lawyers in some 


29 Cited in n 1 above. 

30 Cited in n 1 above. 

31 ‘Questioning the Delegalization Movement in Family Law: Do We Really Want a Family Court?’ 
in J.M. Eekelaar and S.N. Katz (eds), The Resolution of Family Conflict (Toronto: Butterworths, 
1984) p 7. 

32 G. Davis and K. Bader, ‘In-Court Mediation: The Consumer View’ (1985) 15 Fam Law 42. 
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areas of dispute. At the very least it suggests that in the case of successful bilateral 
negotiations, lawyers would typically be confined to an auxiliary, advisory position, 
rather than a central managerial, representative role. The second strand, represented 
by the embryonic processes which are now developing around the threshold of the 
court, challenges the lawyer in other ways. The insertion of a phase of court- 
supervised negotiations — in which clients are potentially directly involved — in 
the period immediately before trial represents a major upheaval in existing procedure. 
It threatens the lawyer’s control over both client and settlement process at a crucial 
moment, enforcing reconsideration of established habits surrounding late-stage 
negotiations. 

It is much too early to suggest with any confidence what all this will mean for 
lawyers. But the early features of their response are already visible. First, they are 
becoming, and will continue to become, much more self-conscious about established 
aspects of their traditional partisan roles, notably settlement-directed lawyer negotia- 
tions. Second, they are beginning to develop new forms of practice. Here, early 
moves have led to the emergence of a third strand of alternative intervention. Under 
an explicit ‘ADR’ banner, lawyers are mapping out for themselves some novel modes 
of action in which the common theme is a pretension to neutrality. The Beldam 
Committee’s proposal that lawyers should act as mediators, discussed above, here 
reinforces a direction of development that is already in train. 

For some lawyers, increased self-consciousness about ‘settlement’ will involve 
no more than the continuation of established practice under which early settle- 
ment through negotiation remains the primary, preferred means of dealing with 
business. For others it will mean a subtle, but fundamental, reorientation in the 
traditional partisan role. While settlement has always been the outcome of the vast 
majority of cases coming into the hands of lawyers, for some this has tended to 
be a late-stage affair, reached only after a lengthy journey along the path towards 
the court. For them the pressure to shift from later to early-stage settlement will 
constitute a major cultural change. 

Some consequences for lawyer negotiations of the growing disposition of the courts 
towards active sponsorship of settlement are becoming visible in the context of 
Directions Appointments in applications under s 8 of the Children Act 1989. At 
the Croydon County Court, for example, the use of these appointments to promote 
settlement by the district judges quickly revealed the directions in which change 
might come about in negotiation behaviour. In the early months of the Act’s operation, 
both clients and lawyers appeared in some confusion when confronted on arrival 
at Directions Appointments with Divorce Court Welfare Officers briefed to probe 
the possibilities of settlement. It was obvious that clients had not been prepared 
for this novel hurdle in front of the trial and that lawyers themselves had not given 
thought to the reality of their own participation in a phase of supervised negotiations. 
But very quickly the same lawyers began to appear at these meetings with agreement 
mapped out in areas where this had proved possible; and where it had not, the firm 
response that settlement had been thoroughly explored without success and the client 
wanted to come quickly to trial. Faced with the prospect of explaining to a client 
that a forthcoming trial may well be preceded by supervised negotiations, and with 
the loss of control involved in allowing clients to submit to mediation under court 
supervision, it seems probable that lawyers will quickly see to it that ‘settlement’ 





33 Preference for early-stage settlement does not necessarily imply a reluctance to begin legal proceedings; 
the prompt commencement of litigation may be part of the strategy to achieve settlement. 
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is pursued earlier and under their own auspices. So the immediate consequence of 
the introduction of threshold procedures of this type may well be to push settlement 
back to an earlier stage rather than for the procedures themselves to provide the 
immediate arena for negotiation. 

Alongside this renewed attention to the achievement of settlement through 
negotiations, lawyers are now rapidly beginning to show an active, propriatorial 
interest in ADR. IDR Europe’s pool of mediators are solicitors drawn from a network 
of twenty four law firms. Both Bar and Law Society were initially cautious towards 
the ADR movement; but both organisations hastened to sponsor major reports during 
1991. These Reports, prepared by Henry Brown for the Courts and Legal Services 
Committee of the Law Society,* and the Committee under Lord Justice Beldam 
for the Bar Council, heralded ADR as something new and important, and 
identified central roles for lawyers in ADR processes. 

The Reports confirm earlier exploratory initiatives which suggested that ADR 
for lawyers would come to involve a move towards adopting neutral roles in dispute 
processes. While in North America lawyers have long presented themselves in neutral 
capacities alongside their traditional adversarial roles,3° in Britain this novel 
pretension to neutrality represents a fundamental departure from established habits 
of work, which for both barristers and solicitors have generally involved providing 
partisan support for a particular client. This shift to a neutral posture is observable 
in at least two kinds of intervention which lawyers are offering to embark upon. 

First, there are early signs that lawyers are anxious to enter joint consultancy 
roles under which they offer expert advice to both parties, from a neutral standpoint, 
in contrast to providing partisan support for one side or the other. An early example 
of this radical departure was provided by an announcement in 1985 of the Family 
Law Bar Association that it was establishing a ‘Conciliation Board’ to administer 
a ‘Recommendation Procedure’ designed ‘to give the parties the benefit of an 
impartial, confidential and economical recommendation how to settle their differ- 
ences.’ Under this procedure, barristers offer neutral opinions on financial issues 
submitted to them by the solicitors to the respective parties. This procedure conceived 
‘in the hope that the intervention of a neutral and experienced outsider might nudge 
the parties towards a settlement’ has not been widely used; those operating it indicate 
that advisory opinions have been sought in no more than a handful of cases a year. 

Another context in which lawyers are presenting themselves in a neutral consultancy 
role is variously known as the ‘mini-trial,’ ‘executive tribunal’ or ‘modified settlement 
conference.’** Here the legal teams of the respective parties present their cases to 
the parties themselves, sitting together with a ‘neutral adviser,’ with the objective 
of enabling them (in the case of corporations, senior executives) ‘to assess the 
strengths, weaknesses and prospects of the case, and then have an opportunity to 
enter into settlement discussions on a realistic, business-like basis’ (Brown Report, 
p 16). Executive tribunals can take place at any stage in a case: ‘some disputants 
prefer to wait until after the pleadings have closed’; but the procedure can be followed 
at “a very early stage of the dispute to maximise cost savings’ (Brown Report, p 16). 





34 Alternative Dispute Resolution. A Report Prepared by Henry Brown for the Courts and Legal Services 
Committee, Law Society, Legal Practice Directorate, July 1991. 

35 Cited in n 20 above. 

36 See eg S.E. Purnell, ‘Attorney as Mediator’ (1985) 32 UCLA L Rev 986. 

37 The Family Law Bar Association Conciliation Board: Ancillary Relief and Family Provision, brochure 
of the Family Law Bar Association. 

38 Described in the Brown Report, cited at n 27 above. 
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The neutral adviser is seen as a key figure in the process, assisting the parties 
to question the lawyers, explaining aspects of the case to them and, ‘if required, 
giving an opinion on the case.’ The neutral adviser may be any person ‘with authority 
in the field of the dispute,’ but is typically a ‘neutral lawyer’ or retired judge (Brown 
Report, p 16). 

Although the neutral adviser is presented by proponents of this procedure as the 
central figure, it is a drama in which the respective legal teams play a major role. 
They conceive the performance, propose it to their clients, and ultimately present 
it to them. This is a collaborative exercise through which the partisan lawyers, 
alongside the neutral adviser, are subtly transformed into caring neutrals who wisely 
but tactfully reveal to their clients the folly of the ultimate step into the judicial 
domain. So, in the executive tribunal, there is a dual transformation of the lawyer 
towards neutrality — as ‘neutral adviser’ and as presenter of a drama, the self- 
conscious objective of which is to coax the clients to settlement. 

It is difficult to know what to make of this device. Proponents clearly see it as 
a means of instilling realism into clients, helping them to pull back from the 
catastrophe of adjudication. They argue that even in disputes between multinationals, 
clients ‘get so involved and stressed that they won’t give way despite lawyer 
advice.’ Yet it is not clear why all this cannot be achieved in the traditional 
‘settlement conference,’ which has been widely used for just the same purpose with 
a high degree of success. Philip Gulliver’s important insight, that partisan 
supporters in bilateral negotiations often play a crucial role in guiding their respective 
principals to a mutually acceptable settlement, articulates explicitly something we 
have all subconsciously understood and practised in everyday life. Here the question 
must be how far the executive tribunal, with its neutral adviser, is in reality a means 
of damping down unrealistic expectations which the legal teams themselves have 
recklessly nourished, even created, at an earlier stage in the dispute process; and 
how far it is, as lawyers present it, a last ditch effort in a long drawn out struggle 
to bring impassioned and litigious clients to their senses? 

The idea that lawyers might offer themselves to potential clients in neutral roles 
is also realised in contemporary moves by lawyers to act as mediators. The ‘executive 
tribunal,’ just considered, is one context where this is taking place. Once the ‘neutral 
adviser’ has acted as a consultant while the drama is being presented, he may then 
‘also adopt a facilitative or mediating role in any settlement discussions which follow’ 
(Brown Report, p 16). 

The idea of the lawyer as mediator is also central to the ADR pilot scheme proposed 
in the Beldam Report.*! There it is suggested that litigants in a wide range of civil 
disputes coming before selected county courts should be encouraged by the court, 
either at the stage when the originating process is sent out or after the pleadings 
have been closed, to attempt a negotiated solution with the help of mediation. The 
form of intervention envisaged here is of a minimal facilitatory kind (see p 460 
above). But in identifying ‘mediation’ as the appropriate form of ADR for a court 
linked scheme and drawing in a carefully circumscribed form of intervention, the 
Beldam Report concludes that in any pilot scheme this role would most appropriately 
be filled by lawyers. Despite noting the impressive achievements of non-legally 
qualified ACAS conciliators, the Committee offers the view that ‘it may be preferable 
to choose the mediators from those with litigation experience who are barristers 


39 A commercial QC speaking privately about his version of the ‘modified settlement conference.’ 
40 In Social Control in an African Society (London: Routledge and Kegan Paul, 1962) pp 134—140. 
41 Cited at n 27 above. 
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or solicitors and to arrange their supplementary training in mediation so far as may 
be necessary’ (italics supplied) (p 11). The Report concludes: ‘We would suggest 
that legal mediators should be chosen from lawyers with at least seven years’ post 
qualification experience’ (p 11). 

There is an obvious tension here between the Committee’s identification of a 
minimal form of facilitatory intervention as what is meant by ‘mediation’ and the 
immediately ensuing proposal that seasoned litigation specialists are likely to make 
good mediators. It is difficult to avoid the impression that, in their eagerness to 
embrace mediation as part of legal work, the Committee members have disregarded 
the considerable gulf which exists between the conduct of partisan advisory and 
representative roles and the delicate, complex task of orchestrating negotiations. 

It is also unclear what these lawyer mediators are going to be doing. The Report 
does not address the question as to whether the mediatory intervention contemplated 
is to be focused upon reviving lawyer negotiations or upon re-establishing a dialogue 
between the parties themselves. These two routes imply such widely different 
policy objectives, and the idea of interposing a mediator between negotiating lawyers 
is such a novel one that some clarification here is imperative. Under what general 
conditions might mediation be necessary between legal specialists engaged in 
negotiations? Are battle hardened trial lawyers the right sort of people to intervene 
in party negotiations? Again, it is hard to avoid the conclusion that lawyers are here 
rushing in to colonise an apparently promising area of work without pausing to 
consider what sort of role they could sensibly be performing. 

While ‘advisory’ and ‘mediatory’ roles are analytically distinct, they appear in 
combination in some areas of contemporary practice. This is certainly the case in 
the field of family disputes where lawyers already claim to be acting in médiatory 
roles. Under the scheme operated by the Family Mediators Association (FMA), 
a solicitor may co-mediate with another professional ‘with experience in marital 
or family work’ in helping ‘couples cope with the legal, financial and emotional 
problems of separation and divorce, as well as arrangements for children.’ This 
includes assisting parties ‘to work out proposals for settlement’ and reach joint 
decisions in the context of family breakdown. 

While the FMA has given the label of ‘mediation’ to this innovatory form of lawyer 
intervention, it does not appear to be by any means limited to facilitating the 
communication between parties necessary to joint decision-making. Rather, at the 
core it is a matter of providing expert advice — to the parties jointly — upon the 
arrangements regarding children, finance and property necessitated by family 
breakdown; and providing the parties with the framework within which to put these 
arrangements in place. Although the Association has shown considerable reticence 
about the exact nature of the service offered, it thus appears that this is a form of 
divorce consultancy under which spouses seeking consensual disengagement are 
helped to put together a comprehensive package covering children, income and capital 
property. This form of intervention raises in an acute way fundamental questions 
as to the conditions under which advisory, mediatory and therapeutic interventions 
can be safely combined. 

In aspiring to act as mediators, lawyers are already competing with a number 
of other professional groups — accountants, family therapists, social workers, 





42 Nothing is said in the Report directly on this point beyond the cryptic aside: ‘Legal representation 
in the mediation process should be available at the wish of a party’ (p 10). 
43 Publicity brochure, Your Questions Answered, Family Mediators Association. 


466 © The Modern Law Review Limited 1993 


May 1993] Alternative Dispute Resolution and Civil Justice 


surveyors — each intent on laying claim to this ancient lay method of dispute 
resolution. But so far, the Law Society and the Bar have hesitated to claim mediation 
as an existing part of legal practice. So although the Family Mediators Association 
is very much a creature of the Law Society and enjoys that body’s enthusiastic 
support, it is clear that mediation is not yet seen formally as part of a solicitor’s 
work. The Law Society’s Guide to the Professional Conduct of Solicitors specifies 
that where a solicitor acts as a mediator ‘this is a separate professional activity and 
not part of his legal practice.’ Nonetheless, the tone of the Beldam Report, with 
its easy assumption that this is something that seasoned litigation specialists can 
take on, with perhaps a dash of training, is certainly proprietorial. Individual 
practitioners have not been so cautious. In a recent article in Family Law, a solicitor 
argues for the promotion of ‘mediation by solicitors as a system which can reduce 
costs and animosity while maintaining client confidence,’ claiming that mediation 
‘is an area of legal practice’ which is ‘being hijacked by other disciplines.’“* 

The presentation of mediation as part of legal practice, as opposed to something 
which lawyers might do on the side, has profound implications which lawyers should 
perhaps think carefully about. As with the forms of joint consultancy considered 
earlier, this aspiration to occupy a neutral role appears at odds with the image which 
the lay public has of lawyers, and with the image of the trusty partisan which lawyers 
themselves have chosen to cultivate. How far can these different personae be 
concurrently sustained? The blurring of these images could be much more costly, 
to the public and the profession, than any damage that might be caused to lawyers 
by ADR acquiring a life at a distance from the legal profession. 


IV The Accommodation of ADR in Civil Justice 


By incorporating ADR as part of the judicial repertoire of dispute management and 
approving the claim of lawyers to re-present themselves as mediators, the Beldam 
Report brings together what have been presented here as two separate strands of 
alternative intervention. The Committee makes no secret of what is happening. The 
language of co-option is absolutely explicit in the conclusion that the case is made 
out ‘for the courts themselves to embrace the system of alternative dispute resolution’ 
(p 1). In proposing that the courts should oversee and regulate the process of 
negotiation conducted by parties and their legal representatives in the period leading 
up to trial, the Committee seeks to extend judicial control over an area of activity 
hitherto in the ‘private’ domain. 

The novel threshold procedures presently growing up in the County Courts, and 
this more extensive scheme envisaged by the Beldam Committee, thus inevitably 
recall the powerful concerns of the early critics of informal justice. But while we 
may feel extremely uneasy about any move towards judicial surveillance of settlement 
attempts in the pre-trial period, there are a number of different directions which 
oversight and regulation might take. Not all of these are equally vulnerable to the 
criticisms which have been advanced. So far, the use made of initial appointments 
by district judges in the county courts has been extremely varied; and out of these 
experiments a number of patterns seem to be emerging which are suggestive of 
possible models for a general scheme. Three broad possibilities can be outlined: 
a reference away for further bilateral negotiation; a reference to some form of out 
of court ‘mediation’; and direct attempts by court personnel to promote settlement. 





44 P. Raby, ‘Mediation v Solicitors? The Reason for Concern’ (1993) 23 Fam Law 10. 
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A pre-trial appointment, at which court personnel make a preliminary review 
of the case, draw the attention of parties to the financial and other costs of 
proceeding with the trial and recommend that the parties make further attempts 
to achieve a negotiated outcome before presenting themselves for trial. 


Such an early stage appointment, at some point between the originating process 
being sent out and the pleadings being closed, might involve no more than a proposal 
of further attempts to settle, implying deflection from trial for as long as such attempts 
continue. The style of intervention at this point could be more or less homiletic 
in nature. The judge might go as far as to advise the parties of their options as he 
sees them; even forecast the probable result of adjudication. Such a reference away 
could be advisory, a suggestion without pressure to comply; or mandatory, requiring 
further attempts to settle as a preliminary to adjudication. Compliance could be 
indirectly mandated through manipulation on the part of the judge of the date in 
the future at which trial would commence. 

The potential for coercion and, manipulation presented to the court even where 
the tone of such an appointment remains muted should not be underestimated. Even 
the ‘suggestion’ of further negotiation on the part of a judge must weigh heavily 
with many parties. Such an occasion vigorously handled would impose enormous 
pressure on the parties to settle. A regime of this kind coerces the parties towards 
settlement, delays their access to judgment; but the spheres of ‘settlement’ and 
‘adjudication’ remain distinct. 


Model II 


A similar pre-trial appointment involving reference away for further negotiations, 
this time ‘mediated’ by some third intervening party. 


Such a reference could again be advisory, or made mandatory. Its implications would 
depend upon the nature of the third party to whom reference is made for mediation 
and the style of intervention practised. Currently, at preliminary appointments in 
family disputes coming before-the county courts, the reference for ‘mediation’ is 
sometimes to a Divorce Court Welfare Officer, sometimes to some out of court 
agency offering family mediation. The most cursory survey also suggests that the 
forms of intervention involved vary from minimal attempts to provide communica- 
tions between the parties in order to facilitate their negotiations, to active, directive 
interventions of an extremely intrusive kind. 

On the whole, references away to out of court agencies, such as those affiliated 
to the National Association of Family Mediation and Conciliation Services, are to 
a form of intervention limited to facilitating negotiations between the parties; although 
anecdotal evidence suggests that some parties referred to out of court agencies by 
the courts experience the reference as an ‘order’ to participate in mediated negotia- 
tions. Intervention by Divorce Court Welfare Officers, often working on or 
immediately adjacent to court premises, are in their nature more problematic as 
the “boundary’ between DCWOs and court personnel may be much less clear to 
the parties. It is also clear that some DCWOs use techniques drawn from family 
therapy in providing ‘conciliation,’ leading to a combination of advisory and 
therapeutic help with assistance in joint decision-making. Where parties are referred 
for welfare reports or conciliation from the Wandsworth County Court, they are 
required to participate in a ‘joint family meeting.’ This is a therapeutic encounter 
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which follows the medical model of the Milan school of systemic family therapy, 
an approach devised for dealing with patients with severe mental disorders. It involves 
the use of machinery (video cameras and one-way screens) and methods which include 
hidden surveillance and manipulative questioning techniques. The central point here 
is that, in being referred by the court for welfare reports or conciliation, parties 
are exposed unknowingly and involuntarily to therapy, realising one ultimate 
nightmare which critics of ‘informal justice’ warn against. 

The proposals of the Beldam Committee fall broadly within this model. While 
the idea of a minimal, facilitatory form of intervention suggests uncoercive help 
with joint decision-making, the proposal that mediation should take place on or close 
to court premises, and the suggestion that lawyers might be the most appropriate 
mediators, seems to convey a contradictory message. I have argued elsewhere that 
seasoned litigation specialists accustomed to occupying partisan advisory and 
representative roles are likely to experience difficulty in adapting to the low-key 
posture of impartial facilitator of other peoples’ decision-making. 


Model III 


A procedure under which mediation is built directly into the litigation process, 
and which involves attempts by court personnel to mediate in negotiations on 
court premises before the dispute moves on to trial. 


How we view direct judicial involvement in settlement attempts must depend in 
part upon the nature of the audience toward whom these efforts are directed. A 
central ambiguity of the Beldam proposals lies in the fact that it is unclear whether 
the Committee envisage their lawyer-mediators intervening directly between the 
parties, or between their legal representatives. While there must be a question mark 
over the circumstances under which it is appropriate to interpose a mediator between 
negotiating lawyers (see p 466 above), the most serious worries about the possibility 
of coercion and manipulation fall away if the intervention is directed towards 
professional representatives, rather than the parties themselves. For the court to 
make sure that legal representatives have fully explored the possibility of settlement, 
attempting to push back the date of an agreement which would in statistical terms 
have materialised anyway at the door of the court, is quite a different matter to 
forcing on the parties themselves late-stage negotiations, at a moment when the parties 
anticipate that they are about to move to trial and judgment. 

If there is to be a general move away from the traditional use of preliminary 
appointments as a means of making sure parties or their representatives have done 
everything they need to do in order for the trial to go ahead smoothly, this needs 
to be set up in such a way as to leave the distance between settlement and adjudication 
intact. This distinction is blurred once court personnel make direct efforts to 
orchestrate settlement by acting as mediators at some stage prior to judgment. Even 
where these efforts are self-consciously limited to facilitating communication between 
the parties, rather than helping to fashion the shape of the settlement, any distinction 
between the self-constructed, negotiated outcome and an imposed decision is 
problematic. The efforts which Judges Gerlis and Rose describe as they ‘strive to 
encourage settlement’ are clearly the honest attempts of enthusiasts who passionately 
believe what they are doing is in the best interests of litigants; but they cannot in 
their nature provide the backdrop to uncoerced decision-making. The authority of 
the court, historically deployed in the delivery of ‘judgment’ becomes linked to 
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‘settlement,’ so eroding the line between negotiated outcome and imposed decision 
which it has hitherto been in the hands of the parties to cross. 


V Conclusion 


Alternative dispute resolution presently has more than one ‘life’ in the sense that 
this label has become attached to areas of evolving practice in three significantly 
different locations. One of these lives, around the provision of support for party 
negotiations, is at a distance from civil justice; another, involving innovative forms 
of legal practice, is adjacent to it; a third, constituted of novel procedures on the 
threshold of the court, is part of civil justice itself. All three lives are linked 
rhetorically in laying claim to the shared objective of ‘settlement’ and a common 
mode of intervention in ‘mediation.’ They are also connected by struggles for 
professional identity and control which spill across their boundaries. While at present 
it appears that some vigorously independent groups of professional mediators will 
establish themselves, concurrent attempts are being made to absorb ‘mediation’ as 
part of the practice of accountants, lawyers, social workers, family therapists and 
the like. 

This paper reasserts the importance of two naive distinctions: between party control 
over dispute processes and the sphere of professional management; and between 
negotiated outcomes and imposed decisions. While some strands in the ADR 
movement sustain these distinctions, others break them down; and ADR’s 
polymorphous quality disguises the fact that this is taking place. 
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( 


The single good deed Robert Maxwell has done for pensioners generally is to ensure that 
the issue of the.ownership and control of pension schemes is now high up on the political 
agenda. ' 


The perceptiveness of this observation is illustrated by the response of.the Government 
to the valuable report of the House of Commons Select Committee on Social Security, 
under the chairmanship of Frank Field MP, into the ownership and control of pension 
funds. In particular, the Committee recommended and the Government subsequently - 
accepted? that an inquiry should be established to review the legal basis on which 
pension funds operate. The strong preference of the Select Committee was for a 
new legislative framework to replace primary reliance on what it perceived as an 
inappropriate law of trusts. Indeed, the Committee found it hard to understand why 
‘the political parties have allowed a system of pension provision to arise for which 
the legal basis is medieval trust law’ (emphasis added).° It is that casual reference 
to ‘medieval trust law’ that prompted this article. 

It could be inferred from the tenor of the criticism that it is the antiquarian nature 
of trust law, comprising a set of rules derived from and devised for facilitating family 
financial dispositions, that renders it unsuitable as a legal basis for pension funds. 
But although references to ‘medieval trust law’ may provide fodder for tabloid 
editorial writers or inspiration for cartoonists,‘ they hinder rather than help 





*School of Law, University of Warwick. : _ 
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1 House of Commons Select Committee on Social Security, Session 1991—92, Second Report, The 
Operation of Pension Funds (1992) para 13, HC 61. 

2 A Committee of Inquiry, the Pensions Law Reform Committee, has been set up with a wide-ranging 
brief under the chairmanship of Professor Roy Goode QC. See HC Deb vol 209, col 19 (8 June 1992). 
The Goode Committee is expected to publish its recommendations in mid-1993. 

3 The Select Committee’s Report is but the latest in a line of reports stretching back to 1976 expressing 
scepticism about placing reliance on the law of trusts. See Occupational Pensions Board (OPB), The 
Role of Members in the Running of Schemes (1976) Cmnd 6514; Committee to Review the Functioning 
of Financial Institutions, Report (1980) Cmnd 7937; OPB, Greater Security for the Rights and 
Expectations of Members of Occupational Pension Schemes (1982) Cmnd 8649; Gower Report, Review 
of Investor Protection (1984) Cmnd 9125. Cf, though, government affirmation of support for the law 
of trusts expressed in a consultation paper issued by the Department of Health and Social Security 
(DHSS) in 1984, and the OPB’s apparent volte face in a 1989 report, Protecting Pensions, Cm 573, 
where it accepted (para 8.14) that ‘Trust law should continue as the legal basis for pension schemes.’ 

4 See eg the cartoon by Kippa Williams, The Guardian, 10 March 1992, p 15, delightfully depicting 
a pith-helmeted archaeologist discovering the hieroglyphics of pension fund law inscribed on cave walls. 
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attempts to formulate a considered judgment on the supposed weaknesses of trust 
law. Such remarks obscure both the extent to which common law rules are subordinate 
to the precise terms of trust deeds and also the legal and financial difficulties likely 
to confront disgruntled members of pension schemes seeking redress through the 
courts.> More important for the purposes of this article, the criticism appears to 
assume the existence of a body of rules and of standards of interpretation common 
to all non-charitable express trusts. 

The assumption of a high degree of homogeneity in the law of trusts is under- 
standable though questionable. The domain of occupational pensions has, with one 
or two notable exceptions,‘ attracted scant critical attention from the legal academic 
community when compared with other areas of commercial activity where equitable 
concepts have intruded.’ One explanation for this lacuna has been the conspicuous 
absence until recently of case law, the stuff of traditional academic scholarship. 
Moreover, when the question did surface in litigation in 1984, a judgment of Sir 
Robert Megarry simply reinforced the view that the basic principles of the law of 
trusts applied without modification to trusts of pension funds.* Although the case, 
strictly speaking, relates only to the investment duties of trustees, the tenor of the 
judgment supports a broader sweep for the proposition.’ On the other hand, with 
an almost stubborn insistence doubts about the appropriateness of the law of trusts 
have been rekindled,” although in the different context of surpluses in pension 
funds. The roller-coaster performance of the UK economy during the last decade 
left its mark here as elsewhere. For reasons to be described shortly, many pension 
funds appeared to possess a notional surplus of assets over liabilities. 

Not surprisingly, given the sums involved,'! the question of ownership of such 
surpluses became ‘the hottest issue in pensions law.’ So contentious is it now that 
the Select Committee on Social Security felt unable to come to a conclusion on this 
key issue, recommending instead that it should be a primary concern of any committee 
of inquiry. Questions of ownership, though, do not deign to wait on deliberations 
of committees or on actions of governments. Instead, disputes about ownership of 





5 cf Select Committee Report, op cit n 1, paras 41, 50 and minutes of evidence where these issues 
are canvassed. 

6 See, in particular, Nobles, ‘Who is Entitled to the Pension Fund Surplus?’ (1987) 16 ILJ 164; and 
‘The Exercise of Trustees’ Discretion under a Pension Scheme’ [1992] Journal of Business Law 261. 

7 See generally Goodhart and Jones, ‘The Infiltration of Equitable Doctrine into English Commercial 
Law’ (1980) 43 MLR 489; Austin, ‘Commerce and Equity — Fiduciary Duty and Constructive Trusts’ 
(1986) OJLS 444; Finn (ed), Equity and Commercial Relationship (Sydney: Australia Law Book Co, 
1985); Rickett, ‘Different Views on the Scope of the Quistclose Analysis’ (1991) 107 LQR 608; 
Mckendrick (ed), Commercial Aspects of Trusts and Fiduciary Obligations (Oxford: Clarendon Press, 
1992). 

8 ‘Ican see no reason for holding that different principles apply to pension fund trusts from those which 
apply to other trusts. Of course, there are many provisions in pension schemes which are not to be 
found in private trusts, and to these the general law of trusts will be subordinated. But subject to 
that, I think that the trusts of pension funds are subject to the same rules as other trusts.” Cowan 
v Scargill [1984] 2 All ER 750, 763. 

9 cf Sir Robert Megarry’s subsequent extra-judicial comment that ‘[p]ut into a nutshell, the case on 
principle was simply that trustees are trustees even if they are trustees of a pension fund, and they 
are subject to the established rules for trustees’ in Youdan (ed), Equity Fiduciaries and Trusts (Toronto: 
Carswell, 1989) 149, 155. 

10 cf the criticism expressed by Farrar and Maxton in (1986) 102 LQR 32, 33 and more generally Moffat 
and Chesterman, Trusts Law: Text and Materials (London: Weidenfeld, 1988) Ch 14. 

11 In 1990—91, 1,789 schemes were reported as having surpluses at an estimated aggregate value of 
£4,159 million. f 

12 Nobles, ‘Who Owns a Pension Surplus?’ (1990) 19 ILJ 204. 

13 Select Committee, op cit n 1, para 284. See also Occupational Pensions Board (1989), op cit n 3, 
which declined to formulate any general doctrine of ownership of surpluses. 
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surpluses were to surface in the courts.'* A key legal issue in these disputes derives 
from the fact that decisions about ownership almost always hinge on the exercise 
of a discretion. Yet although a surplus of the nature outlined above is a feature peculiar 
to pension trusts, the law surrounding the exercise of discretions has developed almost 
exclusively in the context of the family trust. Whether this law should be applied 
to pension trusts without modification is, therefore, a matter of paramount importance 
to the resolution to disputes about the ownership of surpluses. 

The purposes of this article are, therefore, to review how the courts have responded 
to the need to apply familiar legal concepts from the law of trusts in the unfamiliar 
territory of employment relations; to assess whether the law of trusts imposes 
conceptual and practical limitations to the protection of the interests of the members 
of pension schemes; and to discuss the doctrinal implications of legal change with 
particular reference to the recognition, or otherwise, of a distinctive law of pension 
trusts. First, however, it is necessary to appreciate the ambiguous nature of the 
concept of the pension fund surplus. 


A Hard Facts and Slippery Concepts 


Unless treated with caution, the very word surplus is apt to mislead in the context 
of defined benefit pension schemes. At first blush it carries connotations of real 
assets that are available for distribution because they exceed actual liabilities. In 
fact this position could only be reached in an ongoing scheme once all the beneficiaries 
had died. Until then, a ‘surplus’ is an abstraction derived from an actuarial valuation 
of the assets and liabilities of a pension scheme.'* It simply represents ‘the excess 
of the actuarial value of assets over the actuarial value of liabilities on the basis 
of the valuation method used.’” 

For present purposes, two sources of uncertainty inherent in the valuation process 
need to be emphasised. In preparing a valuation an actuary estimates what flows 
of money can be expected into and out of the pension fund. Clearly this involves 
a number of assumptions about future economic and demographic conditions. As 
regards demographic factors, the actuary will assess, for instance, the probability 
of members leaving the scheme or taking early retirement, of their leaving dependants 
and the probable longevity of both groups. The economic assumptions will include 
estimates of members’ salary increases and of the anticipated investment return on 
pension fund assets. Given the unpredictability of events, actuarial calculations are 
likely to be undermined between one valuation and another by changes in the actual 


14 See, in particular, Re Imperial Foods Ltd Pension Scheme [1986] 2 All ER 802, Re Courage Group’s 
Pension Schemes [1987] 1 All ER 528, Icarus (Hertford) Ltd v Driscoll [1990] 1 Pension Law Reports 1, 
Mettoy Pension Trustees Ltd v Evans [1991] 2 All ER 513, Davis v Richards and Wallington Industries 
Ltd [1991] 2 All ER 563, Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991] 2 All ER 597. 

15 A defined benefit scheme is one under which the pension benefit is commonly defined by reference 
to the scheme member’s earnings at or near the date of retirement or on leaving the employment covered 
by the scheme. A typical example would be where a pension of 1/60th of final salary is paid for each 
year of membership of the scheme up to a maximum of 40/60ths. Defined contribution or ‘money 
purchase’ schemes — under which contribution rates, but not benefit levels, are defined — do not 
normally give rise to surpluses. 

16 Actuarial valuations are now statutorily required for various purposes. See, in particular, Income and 
Corporation Taxes Act (ICTA) 1988, s 603 and Schedule 22, and the Pension Scheme Surpluses 
(Valuation) Regulations 1987 (SI No 412), Regulation 4. 

17 Pensions Research Accountants Group (PRAG), Pension Fund Surpluses (Croydon: Tolley Publishers, 

1988) para 2.2. 
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economic or demographic conditions. Thus, any subsequent valuation will probably 
produce a provisional estimate of either a surplus or a deficiency in the fund. 
Moreover, there is scope for debate between actuaries about the content of these 
assumptions. Perfectly reasonable changes to the assumptions made could, therefore, 
lead to a different outcome in the valuation of a scheme. 

Even if actuaries were agreed about the appropriate economic and demographic 
assumptions, it would still be possible to produce different valuations for a particular 
scheme. The second potential source of uncertainty is the method of actuarial 
valuation adopted. There are various methods, each of which incorporates a different 
valuation of liabilities and which can generate widely differing contribution rates 
and levels of funding. 

The scope for legitimate variation can best be illustrated by reference to the 
valuation of liabilities. A key variable here is the extent to which benefits can be 
accrued from future service. Consider, for instance, some possible alternative 
methods of valuing the present liability (ie at valuation date) of a 35-year-old member 
of a pension scheme which provides 1/60th of final salary for each year of 
service.'® Let us assume that on the relevant valuation date, 10 years of service 
have been completed and pensionable earnings are then £8,000 per annum. If the 
member stayed in that employment until the normal retiring age of 65, 40 years 
of service would have been completed with an accrued pension entitlement of 40/60ths 
of final salary. Assuming salary increases over that period of about seven per cent 
per annum compound, the final salary would be £64,000 per annum and the pension 
entitlement would then be 40/60ths of this figure, ie £42,667 per annum. On the 
other hand, if the member were to leave the employment the day following valuation, 
the pension payable from age 65 would be 10/60ths of the current salary of £8,000, 
ie £1,333 per annum. In fact this figure must? be uprated by an annual rate, 
depending on the rate of increase in the Retail Price Index (RPI), of up to five per 
cent per annum compound, which could increase the ‘deferred pension,’ as it is 
called, to £5,758 per annum by age 65. These figures do not exhaust the valuation 
possibilities. An alternative view is that the liabilities at valuation date should be 
calculated as a proportion of £42,667 per annum based on the service completed 
compared with the projected service, £10,667, ie 10/40ths of £42,667. Others still 
may prefer to reduce the figure to somewhere between £5,758 and £10,667, let 
us say £9,000, to take account of the possibility that the employed member might 
leave the employment before retirement date and thereby become entitled only to 
a deferred pension. The lower figure of £5,758 apart, there is an important feature 
common to the other valuations. They are all methods of assessing actuarial liability 
which assume that a fund is continuing, and that benefits will continue to accrue 
to a large proportion of the current members until their retirement. 

So it is that even if the economic and demographic assumptions underpinning 
each valuation method were proved accurate in the short term, a surplus could still 
be created in two distinct ways. First, a corollary of having different methods of 
calculating accrued liabilities and funding levels is that technically a change from 
one valuation method to another can transform a surplus into a deficit or vice versa, 
or alter the size of any such surplus or deficit. The second technical way of creating 
a surplus derives from a distinction between the valuation of a fund on a continuing 


18 This example is drawn from a more detailed illustration in Pensions Research Accountants Group, 
op citn 17, para 2.3. 

19 Social Security Act 1985, s 2 and Schedule 1, para 3, as amended by Social Security Act 1990, 
Schedule 4, para 4. 
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basis and on what is called a discontinuance basis, that is if the scheme was to be 
wound up on the valuation date. In the latter instance, in our example, the accrued 
liability for our 35-year-old could at one admittedly improbable extreme change 
from £42,667 to at most £5,758. Thus, assuming no discretionary increases are 
to be paid and that past funding levels have been adequate, in our illustration the 
benefits purchased for the member on winding-up are relatively cheap and likely 
to leave a surplus in the fund. To emphasise the point, it would even be possible 
to have a scheme in surplus on a discontinuance basis, yet be technically in deficit 
on an ongoing funding basis.” This distinction would be trivial were it not for the 
fact that schemes will contain a winding-up clause to be invoked by an employer 
(sometimes subject to the consent of the trustees).?1 For reasons to be outlined, the 
interpretation of terms providing for the application of any assets remaining after 
the discontinuance benefits have been secured then becomes crucial. 

Notwithstanding the uncertainties inherent in the valuation process, the emergence 
of controversy about ownership of surpluses is at first sight puzzling. After all, 
any periodic valuation of a pension scheme is likely to reveal either a technical surplus 
or deficit which will need to be corrected in the way appropriate to the particular 
actuarial valuation method. But, as indicated previously, the imbalance widened 
in the last decade. Contribution rates into pension schemes in the 1980s were based 
on demographic and economic assumptions which, with the benefit of hindsight, 
were too conservative in actuarial terms. During that period there emerged a 
combination of larger than anticipated withdrawals from pension schemes (often 
caused by redundancies), lower than anticipated growth in pay and historically high 
levels of return on investments.”2 The consequence was that periodic valuations 
revealed the existence of substantial surpluses within many schemes. It was, therefore, 
the sheer quantum rather than the existence of surpluses which was to intensify the 
debate about their ownership and use. 


B The Conflict Crystallised 


The conflict over surpluses has come to focus on three distinct sets of circumstances. 
One concerns attempts by existing employers to benefit from surpluses in continuing 
schemes, whereas the others involve amendments to pension schemes following 
changes in corporate ownership and control. 

Controversy about ownership and use of surpluses in continuing schemes intensified 
after statutory intervention in 1986. The Government became concerned at the 
possibility that pension funds might be used as significant tax havens by employers. 
It therefore introduced measures designéd to ensure that pension schemes would 
suffer partial loss of tax relief unless surpluses deemed excessive on a statutory 
prescribed basis were reduced over a maximum period of five years to an acceptable 
figure.22 The statutory restriction rendered inactivity in the face of a surplus an 





20 The adoption of a different basis of funding for liabilities could, equally unsatisfactorily, lead to the 
converse applying. 

21 Such clauses commonly specify the provision of a notice period of three or six months. 

22 The combination of these last two factors, in particular, increased the rate of real return of investment 
over earnings, a key statistic for pension funding. The average annual return on pension fund investment 
during the period 1980—89 was 19.6 per cent, whereas average annual increase in earnings for the 
comparable period was 9.4 per cent: see Income Data Services, Focus 58, March 1991, p 13. 

23 To sidestep the different approaches to identifying a surplus, the regulations contain a definition 
applicable solely to the statutory purpose. It provides that a surplus is deemed to be excessive when 
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expensive option, yet did not purport to resolve the controversy over entitlement 
to it. The statute simply indicates, but does not require, that surpluses in a continuing 
scheme which exceed the statutory guidelines may, subject to the rules of the scheme, 
be reduced by: improving benefits; by reducing contribution rates for employers 
and/or employees or even by allowing suspension of contributions — a ‘contribution 
holiday’ — for a specified period; by making a refund to the employer; or by a 
combination of these methods. 

Thus ample scope is left for negotiation between employers and members. 
Moreover, the apparent freedom of the employer to take a refund is not unfettered. 
Inland Revenue approval is a prerequisite where a refund is proposed either in a 
continuing scheme or where a scheme is being wound-up and replaced by a similar 
one. Such approval is unlikely to be forthcoming unless the value of the assets exceeds 
that of liabilities by five per cent on the statutory basis.” Also, refunds are not 
cost-free exercises, as any refund will be subjet to a tax charge of 40 per cent.” 
The upshot is that in a continuing scheme where the parties in dispute are current 
employer and present scheme members, a common phenomenon has been for schemes 
to Suspend or temporarily to reduce employers’ contributions and, less commonly, 
employees’ contributions. Fiscal reasons do not wholly explain this outcome 
since, in so far as a ‘contribution holiday’ increases the profits of a company, these 
profits will be subject to tax. An important consideration is that an alteration in 
the rate of contributions has long been seen as an acceptable response to surpluses 
and deficits, and, therefore, does not put in issue the question of ownership in the 
way that seeking a capital refund does. Lastly, as we will see, the rules of a scheme 
may prohibit refunds being made where the scheme is intended to continue. Whatever 
the reason, the number of employers taking refunds from schemes has, in practice, 
been relatively low.?’ 

It is unnecessary for present purposes to explore the full array of pension rearrange- 
ments that may be brought about by changes in corporate ownership and control.” 
There are, though, two particular arrangements that command attention because 
they raise in acute fashion the controversy about ownership of a surplus. The first 


the scheme’s total assets exceed 105 per cent of its liabilities calculated according to criteria specified 
inICTA 1988, Schedule 22. It could be argued that these provisions merely clarify a general discretionary 
power to deal with overfunding that the Inland Revenue exercised under the Finance Act 1970, s 19; 
see eg the letter from H. Thompson, Controller of the Superannuation Funds Office (SFO), published 
in Pensions World, July 1984, p 408, and House of Commons Written Answers, J. Moore HC Deb 
vol 83, col 875 (26 July 1985). 

24 See Superannuation Funds Office and Occupational Pensions Board Joint Memorandum No 82, paras 
4(ii), (iv) and, for replacement schemes, para 19(i), where it is stated that ‘failure to observe this 
requirement will normally prejudice approval of the replacement scheme.’ 

25 In.addition, the Social Security Act 1990, s 11(3) requires, before any repayment is made from a 
pension fund to an employer, that provision must be made for pensions in payment to be increased 
each year by up to 5 per cent or the increase in the RPI, whichever is the tess. In practice, however, 
many large schemes are already funded on the assumption that pensions in payment will be increased 
by a similar figure. 

26 In 1990—91, according to Inland Revenue statistics, 1,793 schemes reported a reduction or suspension 
of employer contributions. In contrast, just 52 schemes introduced comparable reductions for employees, 
although in a further 332 schemes increases in benefits were introduced. See House of Commons 
Public Accounts Committee, Session 1991—92, 17th Report, Control of Tax Reliefs on Occupational 
Pension Schemes, Table 6.5, (1992) HC 149. 

27 The Superannuation Funds Office approved 44 refunds in 1987—88, 47 in 1988—89, 55 in 1989—90, 
and an estimated 69 in 1990—91. 

28 See, in general, the Occupational Pensions Board 1989 Report, op cit n 3, Ch IV; Bennett, Pension 
Fund Surpluses (London: Longman Intelligence Reports, 1990); and Garner, Thornton and Wise, 
‘Pension Aspects of Takeovers: A Review of Practice’ (1986) 113 Journal of the Institute of Actuaries 23. 
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involves the floating-off of a subsidiary following a takeover of a corporate group. 
Under Inland Revenue rules the employees of a subsidiary can remain as members 
of the original pension scheme for a transitional period only. Arrangements will, 
therefore, commonly be made under the terms of a sale agreement to transfer 
employees from the existing scheme — a ‘partial wind-up’ of a scheme — to the 
scheme of the new employer. An issue which then arises is what proportion of the 
original pension scheme assets should be transferred with the employees. Where 
a surplus is present, the question takes on an added complexity and emphasis.”° 
Should the transferees take with them, for instance, an aliquot share of the fund 
or a share based on their accrued entitlements and, if the latter, on what basis of 
actuarial calculation? Such calculations must implicitly, if not explicitly, incorporate 
some notion of entitlement to a surplus.%° 

Where a total wind-up of a scheme is contemplated, the ownership question assumes 
even starker proportions. While winding up a scheme for the purpose of enabling 
the purchaser to acquire the benefit of the surplus?! could in theory occur following 
a takeover, it is in practice more likely to be implemented because of the insolvency 
of the employer. Then the dispute is no longer between employer and scheme 
members only. Instead, in will come the liquidator anxious to maximise the assets 
available for creditors. Hovering in the background may even be found the Crown, 
eager to invoke the doctrine of bona vacantia to claim any surplus assets. What 
lends an even sharper focus to the entitlement question here is the probable divergence 
between the actuarial valuation of a surplus on an ongoing scheme basis and that 
on a discontinuance basis. 

As indicated previously, liabilities on the discontinuance basis are substantially 
determined by the valuation of the members’ rights at the date of discontinuance. 
Notwithstanding the statutory protections introduced for deferred pensions, these 
‘rights’ are likely to fall short of what members could have expected ultimately 
to receive had the scheme continued in force. There are two reasons for this shortfall. 
One is that benefits at the date of discontinuance will be related to past service and 
salary at that date rather than prospective salary at retirement. It is, though, the 
latter that will normally have provided the basis for calculating contribution rates. 
Secondly, non-statutory increases in deferred pensions or pensions in payment, reliant 
on the continuing exercise of a discretion under the rules of the scheme, may now 
not be forthcoming. The irony here is that the actuary may have allowed for the 
advance funding of such payments even if technically they were to be made on an 
ex gratia basis. 

In short, an insolvency can highlight a discrepancy in a pension scheme between 
members’ ‘rights,’ explicitly delineated in the rules, and their ‘expectations,’ whose 
fulfilment is frequently contingent upon the exercise of a discretion. It is the members’ 
appreciation of this discrepancy that can lend such vigour, indeed acrimony, to the 
debate about ownership of the surplus. Members may feel particularly aggrieved 
to discover, for instance, that their expectation of cost of living increases to pensions 





29 See Re Imperial Foods Ltd Pension Scheme, op cit n 14, and Stannard v Fison’s Pension Trust Ltd 
[1992] IRLR 27. 

30 In Stannard, op cit n 29, Staughton LJ commented (at p 32) that trustees, in deciding how to divide 
the fund, should bear in mind ‘the likelihood that the existing employees and pensioners would receive 
some benefit from [the] surplus in the future.’ 

31 The Occupational Pensions Board 1989 Report, op cit n 3, notes that ‘we have received no evidence 
which indicates beyond doubt that pension schemes have, as a rule, been a major consideration in 
many takeovers and mergers’ (para 10.34). 

32 See Davis v Richards and Wallington Industries Ltd [1991] 2 All ER 563, 589—593. 
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in payment is being frustrated by asset strippers or by the claims of the employers’ 
creditors. One response to any such assertion of grievance would be to point out 
that the members are, after all, receiving their full entitlement under the rules of 
the scheme. But this essentially formalist response is inadequate for two reasons. 
First, the emergence of surpluses on the unprecedented scale of the 1980s was most 
unlikely to have been foreseen when those rules were being drafted.” Second, the 
response begs the key question. Is members’ entitlement to be defined solely in 
terms of ‘rights’ or should ‘expectations’ founded on the favourable exercise of 
discretion also be taken into account? Only where the rules of the scheme provide 
no discretion either to augment benefits or to amend the rules to allow for this could 
the response, ‘you have received your entitlement,’ be given convincingly. 

The initial difficulty in resolving the issue of entitlement is that the competing 
claims to a surplus start from different social and economic assumptions about the 
nature of the pension bargain. On the one hand, there has never been any legal 
compulsion on private sector employers to provide occupational pensions.” From 
this standpoint, the provision of a pension could therefore be seen as an ex gratia 
paternalistic reward for employees’ long service.** This perception was reflected 
in the absence, before 1973, of any statutory minimum legal entitlement for ‘early 
leavers’ beyond that contained in the rules of a scheme. Employees, on the other 
hand, might argue that the motive, paternalistic or otherwise, for setting up the scheme 
is irrelevant to the issue of ownership. Once established, the scheme is there to 
provide pensions for the members. It must follow, so the argument might run, that 
the beneficial ownership of the fund belongs to those members, or at least those 
that qualify under the rules. To this basic proposition can be added the refinement 
that an occupational pension is a form of ‘deferred pay,’ earned through service 
with the employer. 

Indeed, the courts have now accepted in a variety of contexts that both employers’ 
contributions and pension benefits do represent a form of deferred pay.” To 
conclude from this line of authority, however, that pension surpluses should belong 
to the members is, it can be claimed, to make 2 + 2 = 5. The conclusion leaves 
out of account the flexibility of the employer’s contribution rate, a key element in 
the funding of most pension schemes. The employer commonly undertakes to 
contribute the balance of cost, as determined by the actuary, over and above the 
fixed contribution rate payed by the members. The contribution level will be 
determined, subject to one modification mentioned below, by reference to defined 
benefit levels. If it is subsequently discovered that the employer has paid in more 
than was needed to secure those benefits, then the ‘over-payment’ should, so the 
employer might claim, rightfully revert to the employer and not be used to provide 





33 This view was expressed in an unpublished paper given by the Finance Director of the Electricity 
Supply Pension Scheme to a conference ‘Pension Surpluses: Uses and Abuses,’ 28 June 1990. 

34 The converse was true of nationalised industries; see eg Coal Industry Nationalisation Act 1946, s 37. 

35 The Occupational Pensions Board noted in 1981 that ‘at one time the few employers outside the public 
sector who provided occupational pensions specifically preserved them for long-serving employees’ 
and ‘the older schemes were frequently initiated by employers without pressure from employees,’ 
Improved Protection for the Occupational Pension Rights and Expectations of Early Leavers, Cmnd 
8271, paras 1.11 and 1.12. 

36 It was common practice for scheme rules to provide for a refund of employees’ own contributions 
only, but not those made by an employer on their behalf. 

37 See Parry v Cleaver [1969] 1 All ER 559, 560 per Lord Reid, followed by Brandon J in ‘The Halcyon 
Skies’ [1976] 1 All ER 856, 863—864 with respect to employers’ contributions and, inter alia, Barber 
v Guardian Royal Exchange Assurance Group [1990] IRLR 240 with respect to pension benefits for 
the purpose of equal treatment under Article 119 of the Treaty of Rome. 
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fortuitous benefit improvements to the members. Moreover, it can be claimed that 
it is only equitable that the employer should receive the benefit of any surplus because 
the employer is in principle liable to remedy any deficiency disclosed on a valua- 
tion.** From this perspective, the deferred pay argument is valid only in relation 
to the level of contribution necessary to achieve the benefits promised in the rules 
of the scheme. This apparently straightforward conclusion is itself flawed for two 
reasons. First, it ignores the consequences of different methods of valuation. 
Contribution levels will usually have been fixed on an ongoing scheme basis, whereas 
variations in levels of benefit ‘promised’ — on the ‘discontinuance’ and the ‘ongoing 
scheme’ bases respectively — can affect the quantum, or even existence, of a surplus. 
Second, the contribution level may actually have been fixed to take possible ex gratia 
payments into account. 

It is unnecessary for present purposes to examine the competing arguments in 
detail.” It is sufficient to emphasise that they are all principally post-hoc rational- 
isations, reflecting different perceptions of what the parties might have regarded 
as an acceptable bargain had the extent of the surplus problem been foreseen. The 
different perspectives cannot, therefore, be reconciled on a basis of any mutually 
acceptable let alone objective criteria. What the parties might have agreed is as much 
at large as the outcome of annual wage negotiations. 


C Formulating the Legal Issues 


The issue the courts have to resolve, however, seems clear enough. It could be 
formulated as follows: who amongst the competing parties in these different contexts 
has the superior legal claim to the surplus? Yet, as the practitioner of pension law 
would quickly point out, that would be a disingenuous if not irrelevant way to pose 
the question; and the issue is not presented to the court in that form. The reason 
is simple. A surplus is initially an abstraction whose realisation and subsequent 
allocation commonly involves the exercise of a discretion, usually in the form of 
a power contained in the trust deed. The questions litigated are, therefore, normally 
couched in terms seeking directions from the court as to the proper exercise of, 
or interpretation of, a discretion conferred under the rules of the scheme on trustees, 
on employers or on both jointly.” 

Here we are on familiar conceptual territory. Formally the law of trusts provides 
a set of established standards, derived principally from litigation over family 
settlements, against which to monitor the performance of those in fiduciary positions, 
such as trustees. Briefly, they are under duties to act honestly and in good faith, 
to act solely in the best interests of the beneficiaries, to be impartial between different 


38 In fact, there is some uncertainty about the extent to which employers did, in practice, either increase 
contribution rates or make lump sum payments to remedy immediately a deficiency on an actuarial 
valuation. See Occupational Pensions Board (1982), op cit n 3, paras 6.10 and 6.14; Nobles, Controlling 
Occupational Pension Schemes (London: Institute for Employment Rights, 1992) p 22; and Thornton 
and Wilson, ‘A Realistic Approach to Pension Funding’ (1992) 119 Journal of the Institute of 
Actuaries 229, 264. Cf, though, evidence from P.T. Davis, Chairman of Reed International, to the 
Select Committee, op cit n 1, Appendix 2. 

39 For an elaboration of the deferred pay proposition in the context of the winding-up of a scheme through 
employer insolvency, see Nobles, op cit n 12. 

40 See eg Bullard v Randell (unreported), 22 May 1989, in relation to a power of amendment in Vauxhall 
Motors Pension Fund Scheme, and Mettoy and Icarus, op cit n 14, on the exercise of discretion to 
augment benefits under a discontinuance clause. 
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classes of beneficiaries and to avoid capriciousness in the exercise of any discretion, 
acting only upon relevant considerations and for proper purposes. 

We are also here on the familiar territory of relativist standards. A sceptical 
bystander might comment that there is some opacity about terms such as ‘good faith,’ 
‘fairness,’ ‘capriciousness’ and ‘relevant considerations.’*! “Tell me the context’ 
he or she might aver ‘and I will tell you whether conduct is “fair” or what considera- 
tions are “relevant” .’ This suggestion makes the question originally posed — who 
has the better claim to the surplus? — appear less disingenuous. It is not wholly 
fanciful to imagine judgments being influenced, where the rules in question are 
sufficiently flexible, by the court’s perception of the competing merits of the parties’ 
claims to the surplus.” Yet this seemingly trite proposition assumes that the courts 
not only recognise a jurisdiction to intervene, but also are willing either to adjudicate 
on the substantive exercise of a discretion or to indicate for whose benefit a discretion 
should be exercised. There is, however, a countervailing consideration. Courts are 
equally likely to weigh in the balance their perception of the nature of the judicial 
function in controlling the exercise of discretion in this area. Historically, both 
authority and conceptual signposts from the law of trusts point towards a minimalist 
approach to intervention on the part of the courts. But is such an approach justifiable 
or inevitable? 

A helpful starting point for understanding this approach is provided by Gardner’s 
notion of trusts being seen as ‘self-contained, autonomous, institutions, zones of 
self-regulation into which judges positively should not intrude themselves.’® 
Support for this analysis can be found in those decisions which excused the trustees 
from any obligation to disclose reasons for exercising their discretions in a particular 
way.“ On the one hand, these decisions could be seen to reflect such practical 
considerations as the need not to interfere with the personal nature of the obligation 
or, more prosaically, not to discourage people from becoming trustees by the spectre 
of a judge monitoring their every decision. On the other hand, as Gardner points 
out, there may be at work here a strong attachment to a deeper value, to some notion 
of communitarianism. After all, rules and standards of trusts law bear the strong 
imprint of values derived from the historically dominant paradigm of the family 
trust. The proposition can be put this way. The legal system provides the means 
to facilitate the making of legal relationships within the realm of family and friendship. 
But it is then assumed that in these ‘love orientated contexts,’ to adopt Gardner’s 
term,* considerable reliance should be placed on a communitarian value, trust, to 
control the workings of the relationship. Consequently, legal intrusion should be 
restrained to a low level, thereby encouraging and enhancing autonomy and self- 
regulation. Not surprisingly, there are cases in the law reports which do not fit too 
comfortably with the non-interventionist model*; however, broadly speaking, the 





41 There is certainly academic support for a view that the standards are flexible; see eg Cullity, ‘Judicial 
Control of Trustees’ Discretion’ (1975) 25 U Toronto LJ 99, especially at p 103 where mala fides 
is described as a ‘notoriously elastic’ term. 

42 See the comments of Gardner, ‘Fiduciary Powers in Toytown’ (1991) 107 LQR 214, 215 in relation 
to Warner J’s judgment in Mettoy and, extra-judicially, the opinion of Lord Browne-Wilkinson in 
a paper ‘Equity and its Relevance to Superannuation Schemes’ given to the Law Council of Australia 
(Canberra, April 1992). 

43 An Introduction to the Law of Trusts (Oxford: Clarendon Press, 1990) p 192. 

44 eg Re Beloved Wilkes’s Charity (1851) 3 Mc & G 440, and Re Londonderry's Settlement [1965] Ch 918. 

45 op cit n 43, p 17. 

46 The decision in Klug v Klug [1918] 2 Ch 67, for instance, and dicta in the Scottish case, Dundee 
General Hospitals Board of Management v Walker [1952] 1 All ER 896, 905 hint faintly at a more 
expansive jurisdiction for the courts. 


480 © The Modern Law Review Limited 1993 


July 1993] Pension Funds: A Fragmentation of Trust Law? 


approach adopted by the courts has been consistent with the proposition. What 
purchase, though, should this line of reasoning have on the interpretation of trust 
law in the context of pensions? Even if one were to hold steadfastly to the view 
that pension provision is an ex gratia act by an employer and, therefore, analogous 
to a gift by a settlor, its social realm is now indisputably the distinctive one of the 
work relationship: a fortiori if one accepts pension provision as being some form 
of deferred pay. But should the change of social context necessarily require the 
courts in litigation about pensions to adopt a different approach to the exercise of 
discretion? 


D The Judicial Response 
Clearing the Ground 


It is, perhaps, not surprising that the cases have sounded a rather uncertain note 
in the novel context of attempts to crystallise the abstract and inherently ambiguous 
notion of a surplus and to determine entitlement to it.” To reiterate, my concern 
here is whether a distinctive law of pension trusts is emerging, and with the pressures 
or influences which inform and limit the process of legal change. Before considering 
aspects of the judgments that cast most light on these specific questions, three 
preliminary points that emerge from the cases require emphasis. First, the courts 
have tended to sidestep the inadequacies, indeed almost total disarray in some cases, 
of the documentation® by adopting a broad brush approach to interpretation.” 
Second, there is now extensive judicial recognition that members of pension schemes 
are not volunteers in the equitable sense, as their rights spring from a source different 
to that of beneficiaries of the private family trust. Warner J in Mettoy Pension Trustees 
Ltd v Evans put it as follows: 


(The members’) rights have contractual and commercial origins. They are derived from the 
contracts of employment of the members. The benefits .. . have been earned by the service 
of the members under those contracts and, where the scheme is contributory, pro tanto by 
their contributions.*° 


The trust instrument must therefore be construed against the background of the 
contractual origins of the members’ rights. However, the consequence of this 
approach for the destination of a surplus is unclear because of the implications of 
the third preliminary point. A contrasting line of authority appears to accept that 
where the basis of funding is balance of cost, as it usually is, two specific 
consequences follow regarding entitlement to a surplus. These are, in the words 
of Millett J in Re Courage Group’s Pension Scheme: 


First, employees have no legal right to ‘a contributions holiday.’ Second, any surplus arises 
from past overfunding not by the employer and the employees pro rata to their respective 
contributions but by the employer alone to the full extent of its past contributions and only 
subject thereto by the employees.?! 


47 For detailed commentary see Nobles, op cit n 12 and (1990) 53 MLR 377; Martin [1991] Conveyancer 
364 and Gardner (1991) 107 LQR 214. 

48 Especially noticeable in Icarus, Mettoy and Davis, op cit n 14. 

49 In Mettoy, op cit n 14, Warner J accepted counsel’s contention that the court’s approach ‘should be 
practical and purposive, rather than detached and literal’ (at p 537). 

50 [1991] 2 All ER 513, 537 following dicta in the Court of Appeal cases Kerr v British Leyland [1986] 
CA Transcript 286 and Mihlenstedt v Barclay’s Bank International Ltd [1989] IRLR 522. 

51 [1987] 1 All ER 528, 545. 
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This does not quite trump the hand. The apparent corollary of this position — that 
without more ado the surplus belongs in principle to the employer — was not endorsed 
explicitly in Courage. Moreover, in Mettoy Warner J accepted that ‘[o]ne cannot 
in my opinion, in construing a provision in the rules of a “balance of cost” pension 
scheme relating to surplus, start from an assumption that any surplus belongs morally 
to the employer.’ 

Ownership of the surplus therefore seems to be left perplexingly in limbo. For 
further enlightenment it is necessary to turn to the legal heart of the matter, the 
control by the courts over the exercise of discretion in pension schemes. 


Providing a Bargaining Foothold 


It will be recalled that trustees must act only in the best interests of their beneficiaries 
and ensure that discretions are exercised only according to their purpose. These 
standards normally operate in harness, although it is conceivable for a trust deed 
to permit a specific discretion to be exercised in a way that runs counter to what 
might objectively be construed as the best interests of the beneficiaries.“ None- 
theless, in an ongoing scheme the standards initially appear to weight the scales 
heavily in favour of the members’ interests, as does the fact that in pre-1986 schemes 
a power to repay a surplus to an employer was quite rare in the absence of a winding- 
up of a scheme. In a continuing scheme, therefore, an employer’s right to a surplus 
would at first glance appear to be as abstract as the notion of surplus itself. 

Protection of the members’ interests afforded by these standards is, though, 
essentially negative and transitory. In a balance of cost scheme with a fund in surplus, 
they do not positively provide employees with entitlement to enhanced benefits or 
to any reduction in contributions. On the contrary, under the balance of cost basis 
of funding the employer may have the authority to reduce a surplus by taking a 
‘contribution holiday.’ Moreover, the employer may ultimately even be entitled to 
obtain a refund from the surplus by exercising a power to wind up a scheme under 
its rules. But what of the employer who wishes both to continue with the scheme 
and to obtain a refund? In these circumstances, an impasse appears to be created 
between the employer’s rights and interests and the essentially temporary blocking 
power of the trustees. Under the rules of a scheme, however, the trustees may be 
able to exercise a discretion to amend the terms of a scheme so as to permit a refund 
to be made. Alternatively, trustees may agree to transfer members and the fund 
to a new scheme established by the employer and containing a qualified right to 
a return of a surplus.” 

The nature of such a process and an impediment to its use is illustrated by the 
ultimately unsuccessful attempt by Hanson Trust plc (Hanson) to extract a surplus 





52 op cit n 14, at p 551. But cf the decision in Icarus, op cit n 14, and dicta by Scott J in Davis, ibid 
at p 594, drawing an analogy with restitutionary treatment of an account drawn up under a mistake. 
Scott J concludes that ‘equity should treat the employers as entitled to claim the surplus, or so much 
of it as derived from the overpayments,’ a view criticised by Nobles, op cit n 12. 

53 See eg Cowan v Scargill, op cit n 8; Re Hay’s Settlement Trusts [1981] 3 All ER 786, 792—793, 
and generally Finn, Fiduciary Obligations (Sydney: The Law Book Co, 1977). 

54 See Joseph Hayim v Citibank NA [1987] AC 730, 744—746. 

55 The Occupational Pensions Board now has power subject to certain conditions (Occupational Pension 
Schemes (Modification) Regulations, SI 1990 No 2021) to modify scheme rules so as to allow a return 
of surplus to the employer. The conditions require inter alia that any proposal must be approved by 
the Inland Revenue Pension Schemes Office (PSO, previously SFO), that the trustees must be satisfied 
that the proposal is in the interests of the beneficiaries, and that it is reasonable in all the circumstances 
to make the order. 
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from the pension schemes of the Courage Brewery division of the Imperial Group 
following a takeover. At the time the relevant schemes had surpluses of some 
£80m.5 Hanson planned to merge the schemes into the main Imperial Group 
Scheme, sell the brewing division to Elders [XL Ltd but transfer over only a portion 
of the surplus for the transferred employees. The objective was to retain the bulk 
of the surplus (£70 million) in the main scheme to be controlled by Hanson. The 
plan hinged on the trustees using a power in the trust deed to amend the rules of 
the scheme so as to substitute Hanson as the principal company under the scheme. 
The plan foundered because, in the opinion of Millett J, the use of the power in 
the manner proposed would not be to promote but rather to alter the main purpose 
of the scheme, which would constitute an invalid use of a power. Underpinning 
this conclusion was the premise that ‘a pension scheme is established, not for the 
benefit of a particular company, but for the benefit of those employed in a commercial 
undertaking.” 

In the light of this statement, how can the law of trusts reconcile trustees’ fulfilment 
of an obligation to act only in the members’ best interests with their agreeing to 
use a power of amendment to return a substantial proportion of a surplus to an 
employer? Indeed, why should trustees even consider such a course of action? The 
apparent conflict is resolved simply enough by the notion of a bargain. Paradoxically, 
trustees may be acting in the best interests of the members by entering into a bargain 
which provides immediate and otherwise unavailable benefit improvements in 
exchange for, in effect, a reduction in the level of funding of the scheme.* 

The implications of these possible arrangements for repayment of a surplus were 
spelt out graphically by Millett J in Courage: 


Repayment will ... normally require amendments to the scheme, and thus co-operation 
between the employer and the trustees or committee of management. Where the employer 
seeks repayment, the trustees or committee can be expected to press for generous treatment 
of employees and pensioners, and the employer to be influenced by a desire to maintain good 
industrial relations with its workforce. It is, therefore, precisely in relation to a surplus that 
the relationship between ‘the company’ as the employer and the members as its present or 
past employees can be seen to be an essential feature of a pension scheme. ... While [the 
members] have no legal right to participate in the surpluses in the existing schemes, they 
are entitled to have them dealt with by consultation and negotiation between their employers 
with a continuing responsibility towards them and the committee of management with a 
discretion to exercise on their behalf, and not to be irrevocably parted from these surpluses 
by the unilateral decision of a take-over raider with only a transitory interest in the share 
capital of the companies which employ them.*? 


At a minimum, the reference to ‘consultation and negotiation’ is indicative of 
a procedural right for the members, the extent of which will be considered shortly. 
But, whether or not the trustees’ task is given the accolade of a distinctive duty 
to negotiate, the inference may be drawn that they must increasingly be prepared 
to become involved in negotiations which can affect funding and benefit levels. Such 
an outcome challenges a long-standing assumption about the relationship between 
collective bargaining and pension schemes. It was emphasised, for instance, in a 


56 The ephemeral nature of surpluses is illustrated graphically by a recent report disclosing a shortfall 
of £32 million in the Courage Brewing Group scheme: The Guardian, 16 September 1992, p 10. 

57 Re Courage Group’s Pension Scheme, op cit n 14, p 541. 

58 An unresolved question in Courage is whether the decision would have been different had Hanson 
offered to split the surplus with the scheme members in return for the substitution of itself as the 
new principal employer. 

59 op citn 14, p 545. 
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1982 report of the Occupational Pensions Board that employee representatives on 
boards of trustees should not be seen as negotiators involved in inter alia ‘setting 
the level of contributions and benefits.’ This view broadly reflects a perception 
of a law of trusts under which, in principle at least, trustees, free from the influences 
of trust founders and the blandishments of beneficiaries, behave as disinterested 
and impartial administrators. The conflict over ownership of surpluses has exposed 
the limitations of this approach and blurred the clear distinction originally drawn 
between matters for participative management, and those suitable for ‘collective 
bargaining. ’®! 


Controlling the Exercise of Fiduciary Powers 


Whatever the merits of applying the analysis of Millett J to a continuing scheme, 
it would appear irrelevant where a scheme, incorporating a power to augment benefits 
up to, for instance, Inland Revenue approved maxima, is being wound up because 
of the insolvency of the employer. In these circumstances, and assuming that the 
company will not be sold as a going concern, there seems to be no scope for a bargain 
over the surplus. The only financial interest of the beneficiaries is in seeing benefits 
increased to the fullest extent possible. Every £1 to creditors is £1 less for the 
beneficiaries.” So it is at first sight surprising to find the court accepting in Icarus 
(Hertford) Ltd v Driscoll® that it would not be improper for a trustee, in consider- 
ing whether and in what manner to exercise a power to augment benefits, ‘to take 
into account the fact that the principal employer is in liquidation and that there are 
creditors.’ It was said that as long as the liquidator, who had stepped into the 
employer’s shoes as the sole trustee, acted in good faith he could return the surplus 
to the company — in reality to its creditors — by deciding not to exercise the discretion 
to augment benefits. An explanation for this outcome can be found in a narrow 
application of trust law doctrines. As conventionally understood, a trustee is not 
required to exercise a fiduciary power at all, but only to consider whether and how 
to exercise it. In Icarus there is no recognition that a distinctive interpretation of 
the rules concerning the exercise of a power might be appropriate for pension 
schemes, and the surplus is regarded as being simply the result of overfunding by 
the employer.“ 

Barely a week later, however, a different approach was adopted in Mettoy, another 
insolvency case concerned with a power to augment where the donee of the power 
was the employer, although, unlike Jcarus, not in the capacity of trustee. Despite 
this, Warner J concluded that the power to augment was fully fiduciary and that 
the members of the scheme therefore had ‘a right to be considered for discretionary 
benefits.’ To this extent the judgment is unexceptionable. 

A right without a remedy would, though, be scant solace to the members. After 





60 Occupational Pensions Board (1982), op cit n 3, broadly reiterates (para 8.17) the approach outlined 
in a 1976 White Paper, The Role of Members in the Running of Schemes, Cmnd 6514. 

61 However rigorous the formal requirements of fiduciary obligation may be, the appropriateness of 
having trustees substantially nominated or appointed by the employer is open to severe question. The 
Select Committee Report, op cit n 1, is an unhappy testament to the divergence that can occur between 
theory and practice. 

62 For an elaboration of this point, see the perceptive review of Icarus and Mettoy by Nobles, op cit n 47. 

63 op citn 14, per Aldous J. 

64 Although its relevance to the decision is unclear, the scheme’s structure was fundamentally altered 
during its existence. From 1978 the accrual rate was changed from 1/80th to 1/270th and the scheme 
became non-contributory for the members. 

65 Mettoy, op cit n 14, pp 550—551. 
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all, mere ‘consideration’ is unlikely to satisfy their expectations. It is in this respect 
that the approach in Mettoy can be seen as a tentative yet innovatory step towards 
a distinctive law of pension trusts. Warner J recognised that Mettoy’s liquidators 
would be faced with a conflict between their duty to give proper consideration to 
exercising the power in favour of the members and their competing duty to maximise 
the return to the company’s creditors. In contrast to the decision in Icarus, Warner J 
decided that the conflict of duties made it inappropriate for the liquidator to decide 
whether to exercise the power to augment. The judge then broke new ground. 
Warner J decided that there was no obstacle on grounds either of principle or authority 
to aligning the remedies available to objects of powers with those available to 
beneficiaries of discretionary trusts. In the absence of any alternative proposal 
from the parties, Warner J accepted that the court could itself give the directions 
requested in the original summons as to the proper exercise of the discretion.” He 
then called for further submissions as to the form that the court’s final declaration 
should take. There tantalisingly the legal issue rested. 

Left outstanding are two questions, answers to which would indicate how far a 
distinctive law of pension trusts is emerging. First, in controlling the exercise of 
a fiduciary power to augment in circumstances similar to those prevailing in [carus 
and Mettoy, can the court square the circle of simultaneously affirming that a fiduciary 
must act solely in the best interests of the beneficiaries while not authorising 
augmentation up to the full extent of the surplus? Second, if the courts are prepared 
to write a bargain for the parties, will or should they also be prepared to intervene 
where, in exercising a power to augment, a fiduciary considers the members’ claims 
but then decides, for instance, to pay all or most of the surplus to the liquidator? 
Moreover, will a different answer be given depending on whether the power is vested 
in the trustees, in the trustees and employer jointly, or is to be exercised by the 
trustees with the consent of the employer?® 


Constraining the Non-fiduciary Discretion 


It is this last example which marks the next step towards a distinctive law of pension 
trusts. The context was provided by the second round of litigation involving the 
interests of Hanson Group (this time in the shape of Imperial Tobacco Ltd) and 
various members of the Imperial Group pension schemes.” The Imperial Tobacco 
Company pension scheme, which had been closed to new members in anticipation 
of a takeover bid, had a substantial surplus of at least £130m.” After a successful 
bid, Hanson sought to encourage existing members to transfer to a new scheme, 
taking with them their aliquot share of the fund. Assuming all members transferred, 
this arrangement would have ensured that the complete surplus went over to the 
new scheme. Under its terms, unlike those of the existing scheme, membership 
would be open to new employees and any ultimate surplus would be returnable to 
Hanson. 


ee i a i Se SSS 


66 Mettoy, op cit n 14, pp 548—549. 

67 cf Gardner, op cit n 47, 219, where reservations are expressed about Warner J’s treatment of the 
authorities relied upon. 

68 The litigation was settled with a happy ending for the members. The surplus was divided in the proportion 
2:1 in their favour. I am grateful to Lawford & Co for providing me with this information. 

69 The point was argued in Mettoy, op cit n 14, pp 550—551, but sidestepped. 

70 Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd, op cit n 14. 

71 The actuarial adviser to a large group of members of the fund put the figure at £230m. See the letter 
from B.H. Davies to the Financial Times, 29 September 1990. 
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Hanson adopted a carrot and stick approach to persuade the members, in particular 
the existing pensioners, to transfer to the new scheme. An important element in 
this strategy was Hanson’s apparent refusal, at least up to the date of the court hearing 
and in contrast with previous practice, to consider any future discretionary increase 
to pensions in payment above that specifically guaranteed under the rules of the 
scheme.” For any discretionary increases could only be implemented by the 
exercise of a power of amendment which, under the rules, required the consent 
of the company. What, then, was the nature of the company’s obligation in relation 
to the exercise of the power? Browne-Wilkinson VC rejected a suggestion that this 
right to give or to withhold consent was a fiduciary power, since that would mean 
that the company could only have regard to the interests of the members. He found 
equally unattractive the contention that there should be some implied limitation of 
‘reasonableness’ on the right of the company to refuse consent. In his view, this 
would be unworkable: ‘what is “reasonable” from the point of view of the company 
may be unreasonable viewed through the eyes of the pensioners.’ This did not 
mean, however, that the discretion was non-reviewable. As in Mettoy, the pension 
trust deed and rules fell to be interpreted in the context of an employment relationship 
under which pension benefits were treated as earned, not made ex gratia. In effect, 
the Vice Chancellor imported into the law of trusts the common law implied term 
of ‘mutual trust and confidence’ from the contract of employment.” In his opinion, 
all the rights and powers of the employer were subject to the limitation that they 
could only be exercised in accordance with, as he preferred to call it, ‘the implied 
obligation of good faith.’ 

What, though, does this standard entail in practice? According to the Vice 
Chancellor, the obligation in the context of pensions requires that the employer 
exercise its rights with a view to ‘the efficient running of the scheme’ and ‘not for 
the collateral purpose of forcing the members to give up their accrued rights in the 
existing fund,’® neither of which criteria Hanson satisfied on the evidence before 
the court. The Vice Chancellor was, however, at pains to emphasise that the employer 
was entitled to take its own interests, financial and otherwise, into account in making 
its decision. 

Notwithstanding the outcome in Imperial, this qualification indicates that the 
importation of employment law doctrines may have only a limited restraining effect 
on employer discretion in the context of pensions. At the maximum, the standards 
required of employers by the implied term of good faith are unlikely to prove more 
onerous than a standard of reasonableness.” Certainly, the omens are not very 


eee 

72 ie inflation linked up to a maximum of five per cent. The carrots being offered under the new scheme 
were (1) that employees would not be required to make contributions, and (2) that a higher level of 
guaranteed index-linking (up to 15 per cent) would be offered to members who agreed to surrender 
a proportion of their pension entitlement in return for the improved guarantee. Most of the 4,284 
employees and more than half the pensioners had accepted the terms offered by Hanson. 

73 op cit n 70, p 605. 

74 In doing so, Browne-Wilkinson VC adopted his own formulation in a judgment of the Employment 
Appeals Tribunal (EAT), Woods v WM Car Services (Peterborough) Ltd [1981] ICR 666, 670, ‘that 
... employers will not, without reasonable and proper cause, conduct themselves in a manner calculated 
or likely to destroy or seriously damage the relationship of confidence and trust between employer 
and employee.’ 

75 op cit n 70, p 607. 

76 The precise relationship between a standard of reasonableness and the implied contractual obligation 
of good faith is controversial. Recent judicial development of the implied term can be argued as importing 
a standard of reasonableness into the employment contract via the back door of the statutory concept 
of constructive dismissal. In the context of mobility clauses, the remarkable facts of United Bank 
Ltd v Akhtar [1989] IRLR 507 represent an extreme illustration of the process, but cf the earlier decision 
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encouraging if the measure taken is the limited constraint imposed on employer 
prerogatives by the standard of ‘fairness’ or ‘reasonableness’ in the law of unfair 
dismissal.” 

It may be objected that pension trusts really are sui generis and that a process 
of analogising from employment law is as misleading as a similar process from 
the law of family trusts. Nonetheless, transposing the approach to the context of 
pensions, the importation of the implied term can be interpreted as being both 
liberating and constraining. The court, by extending the implied term to encompass 
a power bestowed on an employer under trust documents, opens up to review the 
exercise of employer discretion. But the court then intervenes only where an 
employer’s decision would fall beyond the boundaries of acceptable employer 
behaviour. 

This may help to explain the decision in Jmperial itself. What appears to have 
so gone against the grain was that the company’s sole purpose in refusing consent 
to an increase in benefits appeared to be to pressurise members to abandon their 
existing rights, in particular their ultimate entitlement to the surplus. No alternative 
financial or administrative explanations were advanced on behalf of the company. 

It would be misleading to conclude, however, that the approach applied in Imperial 
is a severe impediment to the type of negotiated settlement between employer and 
trustees, whereby the employer gains increased control over the surplus in return 
for benefit increases for the members. Indeed, in Jmperial itself, the court indicated 
a willingness to approve an arrangement under which the committee of management 
of the scheme would reopen the existing scheme to new members in return for the 
company providing the same benefits (including the inflation linked guarantee of 
up to 15 per cent) offered as an inducement to transfer to the new scheme.” This 
outcome would have enabled Imperial to incorporate all employees into one scheme 
and then to cease paying employer contributions for those admitted to the reopened 
scheme. While this arrangement would not have given Imperial direct access to 
the surplus, it would have provided indirect access over an extended period of time 
to a share of that surplus. Therefore, it would probably not have been illegitimate 
for the company to have attempted, using the exercise of discretion as a negotiating 
ploy, to achieve the financial and administrative advantages inherent in that 
arrangement.” 

The precise significance of this infiltration of employment law concepts and 
perspectives into the context of pensions therefore remains elusive. Doubtless, 
attempts by takeover raiders to extract surpluses to which the members may have 





in Rank Xerox Ltd v Churchill [1988] IRLR 280. See generally eg Elias, ‘Unravelling the Concept 
of Dismissal II’ [1978] 7 ILJ 100, 105—106, but cf Anderman, Law of Unfair Dismissal (London: 
Butterworths, 2nd ed, 1985) pp 221—230. 

77 A managerial decision to dismiss an employee is to be judged not by the perception of fairness of 
the tribunal, but by whether the decision fell ‘within the band of reasonable responses which a reasonable 
employer might have adopted,’ Iceland Frozen Foods v Jones [1982] IRLR 439, 442. As the Employment 
Appeals Tribunal affirmed in Richmond Precision Engineering Ltd v Pearce [1985] IRLR 179, a decision 
which is unreasonable from the employee’s perspective might nonetheless be wholly reasonable from 
that of the employer. 

78 This arrangement does appear to have been the basis for the subsequent settlement: see the Financial 
Times, 6 December 1990. 

79 For a criticism of the arrangement from the standpoint of the members’ interests, see Nobles (1991) 
20 ILJ 130. Browne-Wilkinson VC had previously accepted as valid just such a negotiated settlement 
between an employer, Vauxhall Motors, and trade union representatives in Bullard v Randell 
(unreported, 22 March 1989). For a recent example, see the report of an agreement between Courtaulds 
Textiles and the pension fund trustees in The Guardian, 22 December 1992, ‘Courtaulds in pensions 
pact.’ 
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ultimate entitlement in closed schemes will receive an unsympathetic hearing in the 
courts. These situations are, however, believed to be relatively uncommon in 
practice.* Elsewhere, it is a matter for speculation how far the courts will feel able 
to use the implied term of good faith and the control of fiduciary powers to bestow 
protection upon members’ expectations equivalent to that granted to their accrued 
rights. Consideration is therefore required of the possible constraints on judicial 
creativity in this area and, further, of the implications of this creativity for a distinctive 
law of pension trusts. 


E Down on the Border: A Conceptualist Agenda 


Too much conceptual clutter can obscure rather than clarify problems. In the present 
context, however, conventional doctrinal analysis can only take our understanding 
so far. The point has been reached in the process of legal change where alternative . 
conceptual maps may help us better to understand its full implications for pensions’ 
practice and trust law. Such maps are particularly appropriate when a key dimension 
of change is the attempt to integrate a legal form primarily associated with one area 
of social relations, that of the family, into an apparently altogether different realm, 
that of employment. 

A useful point of reference, even if adopted as a heuristic device only, is provided 
by Unger’s categorisation of contemporary legal doctrines, because it emphasises 
the disputed borderlines of doctrine. In his critique of ‘formalism’ and “objec- 
tivism,’*! Unger argues that present doctrines are predicated upon a schema which 
seeks to distinguish between (and keep separate) three spheres of social life, each 
of which reflects a particular ‘model of human connection.’ Thus, a notion of private 
community is associated exclusively with the realm of family and friendship, whereas 
democracy, for instance, is seen as contiguous with the realm of state and citizenship. 
The correlation here between Gardner’s use of communitarianism®2 and Unger’s 
notion of private community is striking. Both are associated by their proponents 
with an abstentionist stance for the law.® The third realm of social life, the every- 
day world of work and exchange in the economy, is structured, as Unger shows 
us by an amalgam of contractual and hierarchical authority relations. 

It is the realms of family and friendship and of work and exchange that concern 
us directly here. There is a seductive attraction in appropriating Unger’s schema 
as a basis for analysis. The line of reasoning is initially straightforward. It is that 
pension funds operate in the realm of work, exchange and economy, whereas their 
formal legal framework is derived from the realm of family and friendship. The 
implications of this apparent disjuncture between social relations located in one realm 
and a legal form reflecting the values of a different one then become crucial. It 
is part of Unger’s critique that the attempt to keep separate the boundaries between 
the different spheres of social life cannot, in fact, succeed. Instead they are contested 
continually in legal disputes which give rise to the possibility of renegotiating the 
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80 See Occupational Pensions Board 1989, op cit n 4, para 10.34. 

81 Unger’s distinctive definition of these terms is set out in ‘The Critical Legal Studies Movement’ (1983) 
96 Harvard LR 561, 564—565. 

82 See above, text to n 45. 

83 See, for instance, Unger, op cit n 81, p 622: ‘The communal forms in which [an ideal of private 
community] abounds, islands of reciprocal loyalty and support, neither need much law nor are capable 
of tolerating it. For law in this conception is the regime of rigidly defined rights that demarcate areas 
for discretionary action.’ 
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boundaries. But, in Unger’s view, the boundaries are not susceptible to dramatic 
change without simultaneously challenging the empirical and normative beliefs that 
are integral to the maintenance of the purported ‘formalism’ and ‘objectivism’ of 
legal relations of the different social realms. Within the economic realm, for instance, 
it might be claimed that attempts to introduce communitarian or democratic values 
would be limited by the need not to undermine the twin contractual freedoms — 
freedom to enter into contracts and to decide the terms of the bargain — and the 
accompanying system of hierarchical work relations. On this view, the outcome 
of boundary disputes resolved within the confines of the existing system and values 
is likely to be only marginal shifts in doctrine. 

Whether or not the general conclusion is accepted, Unger’s proposition that the 
boundaries are not susceptible to dramatic change can be supported in the present 
context by a more mundane analysis which invokes conventional categories. Any 
renegotiation of boundaries operates within a matrix moulded by three familiar 
interlocking constraints. For present purposes these can be labelled the legal-cultural, 
the employment-conceptual and the economic-consequential. 

The first constraint concerns the extent to which development in the law of trusts 
is fettered by legal culture. There are.two facets to this. One concerns the place 
of legal discourse in litigation. Change proceeds by the formalist methods of precedent 
and analogy.“ Within the confines of that method, propositions are advanced by 
reference to accepted forms of argument invoking recognised conceptual tools. This 
does not rule out imaginative argument, but it is necessary in practice to appreciate 
just how far it can be pursued before tipping over into unsound reasoning and therefore 
unacceptability. The limits imposed on legal development by the formalist 
method can, however, be overstated, particularly where the concepts determining 
control of discretion are linguistically so open.* The second and overlapping facet 
of legal culture influencing the relative ‘openness’ or ‘closure’ of the law is tradition. 
This term is not just an alternative label for the invocation of principle as a guideline 
nor for the application of the narrower confines of precedent, although those notions 
provide its roots. It implies a feel for or sense of the possible. As Krygier has argued, 
doctrine, broadly defined, ‘constitute[s] what succeeding participants in legal 
traditions ... find it possible to believe, imagine, practice.’*’ In trust law, for 
instance, the result may be a cultural bias towards non-interventionism. Plainly, 
this outcome can be interpreted in terms of a preference for communitarian values, 
but to emphasise this alone understates the intuitive element in the culture. While 
tradition or culture in this sense is not immutable, it can nevertheless be understood 
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84 Here, adopting Weber’s categories, the term ‘formalist’ is used in the ‘casuistic’ rather than 
‘systematised’ or ‘logically formal’ sense; Weber, Law in Economy and Society in Rheinstein (ed) 
(Cambridge, Mass.: Harvard University Press, 1954) pp 61—64. For an elaboration of these categories 
in a particular property context, see Harris, ‘Legal Doctrine and Interests in Land’ in Eekelaar and 
Bell (eds), Oxford Essays in Jurisprudence (Oxford: Clarendon Press, 1987) pp 167—198. 

85 By way of emphasising the practical relevance of technical mastery and as an antidote to the academic 
nature of the type of exercise being undertaken here, it is worth noting that in a case (Mettoy) which 
took up 40 days in court and occupied 49 pages of the law reports, this article concentrates on the 
implications of, at most, three pages of the case report. 

86 Plainly, it constrains the use of overt political anałysis of doctrine about, for instance, employment 
relations, although presumably not the cloaking of such argument in acceptable conceptual garb. 

87 ‘Critical Legal Studies and Social Theory’ (1987) 7 OJLS 26, 36. Tradition, in the sense described, 
has a degree of kinship with the concept of habitus advanced by Pierre Bourdieu. This seeks to 
encapsulate, from a distinctive and more abstract standpoint, a sense of mediation between social 
structures and individual activity. See, for instance, the discussion by Coombe, ‘Room for Manoeuvre: 
Towards a Theory of Practice in Critical Legal Studies’ (1989) 14 Law and Social Inquiry 69, 100—108. 
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as a ‘conditioning element of further action.’® 

The second constraint springs from the contention, derived from Unger’s analysis, 
that the court is faced in the present context with distinct constitutive doctrines, 
those consistent with the realms of family and friendship and work, exchange and 
the economy respectively. Yet, it is open to argument just how distinctive, at least 
in terms of legal abstentionism and of the communitarian values which concern us 
here, doctrine is in the employment context. On the one hand, it can be argued 
that the employment relationship is not wholly devoid of communitarian values. 
The notion is that there is an everyday social phenomenon of ‘trusting’ which, 
although elusive of definition,® is an integral, some might say unavoidable, 
‘dimension of social integration.’ This supports a view that the employment 
relationship itself cannot adequately be conceptualised solely in terms of relations 
of domination, self-interestedness and of the assumed rational choice imperatives 
of contractualism. Rather, it retains, indeed may depend upon, notions of trust initially 
derived from a more status-based model of social and economic organisation.” On 
the other hand, ‘trusting’ has its limits in the realm of employment. While the value 
attached to it is likely to fluctuate within and between different types of employment 
relationship, reflecting different perceptions of its effectiveness, it cannot take 
precedence over the priorities of the marketplace. Authority and self-interestedness 
provide more durable bases for the division of labour and relations of production. 

Turning to legal doctrine, the contract of employment can be seen to reflect, even 
if it does not constitute, the limited role ‘trusting’ plays in social relations in 
employment.” The premise adopted here is that at common law the contract 
accords pre-eminence to the duty to obey which underpins relations of authority 
and domination.” This hard image is then softened at the edges by the implied 
term of ‘good faith’ or ‘trust and confidence’ which bespeaks of a less conflictual 
view of employment relations. But, just as trust has a subsidiary role in the employ- 
ment relationship, so the intervention of equitable standards into the legal form of 
that relationship cannot become so intrusive as to undermine the imperatives of the 
marketplace. In short, the autonomy of the contractual relationship is largely 
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88 Kroeber and Cluckhorn, Culture: A Critical Review of Concepts and Definitions (1952) p 181, cited 
in Watson, ‘Legal Change: Sources of Law and Legal Culture’ (1983) 131 U Pennsylvania LR 1121, 
1153. 

89 See generally Gambetta (ed), Trust (London: Blackwell, 1988), and in particular the distinction drawn 
by Luhmann (Ch 6) between trust and confidence. 

90 ibid Foreword. At its broadest, it can be claimed that all complex economic systems are predicated 
upon the presence of trust; see eg the discussion by Hart, ‘Kinship, Contract and Trust’ in Gambetta 
(ed), op cit n 89, p 176. Cf, though, Hayek, The Three Sources of Human Values (London: LSE, 
1978) where it is argued that trust is more appropriately viewed as a result rather than a precondition 
of co-operation. 

91 See generally A. Fox, Beyond Contract: Work, Power and Trust Relations (London: Faber, 1974) 
and also the revealing ethnographic study by Hart, op cit n 90. 

92 It would require a very long article indeed on employment law to explore all the nuances of judicial 
analysis of the employment relationship. An overview of this topic is provided in Napier, ‘The Contract 
of Employment’ in Lewis (ed), Labour Law in Britain (Oxford: Blackwell, 1986). For contrasting 
views on the implications of some aspects of contemporary judicial developments of individual 
employment law, see Collins, ‘Capitalist Discipline and Corporatist Law’ (1982) 11 ILJ 78 and 170, 
and Glasbeek, “The Utility of Model-Building’ (1984) 13 ILJ 133. 

93 It can, however, be argued that the duty is consistent with a consensual model of employment relations 
whereby managerial prerogatives are perceived as legitimate by employees and only rarely contested. 
From a slightly different perspective, Collins has argued that insufficient attention is paid by the ‘labour 
law tradition’ to bureaucratic aspects of subordination, ‘Market Power, Bureaucratic Power and the 
Contract of Employment’ (1986) 15 ILJ 1. 

94 This model can be criticised as being artificial in that it appears to ignore statutory intervention under 
employment protection laws. It might be argued, for instance, that statutory intervention to regulate 
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respected by the courts. Indeed, non-interventionism is as much a feature of contrac- 
tual relations in the social sphere of employment as it is claimed to be for the reason 
of communitarianism in the social sphere of family and friendship. A contractual 
model of employment therefore provides a shaky foundation for the claim that a 
more interventionist approach sympathetic to the claims of pension scheme members 
would flow from a renegotiation of the boundaries between the separate spheres. 

The third constraint likely to affect the outcome of attempts to infuse interpretation 
of the law of pension trusts with an awareness of the realm of work and the economy 
is the economic-consequential. This is best clarified by reference to a ‘utility’ model 
of legal rationality.” The operative assumption derived from this model is that 
consequentialist reasoning will have a part to play in the judicial exercise of any 
discretion that might emanate from competing doctrines of, in Unger’s terms, the 
different social realms. 

More, though, is entailed here than the common currency of legal consequentialism, 
such as a preference for certainty in legal propositions underpinning private arrange- 
ments and a wariness of adopting a stance likely to stimulate an unwelcome barrage 
of litigation. The consequences that flow from the social and economic realities 
of occupational pension provision may also have purchase here. One concern would 
be the impact on attitudes among employers generally of imposing an interpretation 
on the rules of pension schemes which was weighted firmly in favour of scheme 
members. We are here, for two reasons, firmly into the realm of speculation. First, 
a concern of this nature does not feature in legal argument, even if one may suspect 
that it lurks in the background as a formative influence rather more potent than 
the state of judicial digestion. Second, the empirical consequences are far from clear. 
Whether an employer’s motive for providing an occupational pension scheme is 
seen as altruistic or self-interested, a legal fact is that there is no statutory compulsion 
to introduce such a scheme. Moreover, once introduced there is no obligation to 
maintain a scheme since, as previously indicated, it can be wound up with the 
appropriate notice. In similar vein, there is no legal constraint on employers seeking 
to reduce stated benefit, contribution and funding levels. On the other hand, employers 
may have good labour market reasons for not making any of these responses. The 
outcome then is unpredictable.% It simply cannot be assumed, given the present 
relatively unregulated legal framework, that a decision apparently favourable to 
members of one pension scheme will necessarily have beneficial consequences in 
the long term either for them or for present and future members of schemes 
generally.” These competing propositions replicate, in an unusual context, the 
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contractual freedom has constrained judicial creativity in other areas; see eg the comments of Lord 
Scarman in National Westminster Bank plc v Morgan [1985] 1 AC 686, 708. In contrast, the statutory 
framework of the law of unfair dismissal is erected around contractual concepts and has therefore 
tended to stimulate rather than inhibit judicial development of implied contractual terms. The implications 
of this process for judicial interventionism are rather blurred by judicial disagreement as to whether 
written express terms can be subordinated to, or at least modified in their implementation by, an implied 
term of ‘good faith’: see the judicial disarray in Johnstone v Bloomsbury Area Health Authority [1991] 
IRLR 118. 

95 See Harris’ typology of four models of legal rationality in Law and Legal Science (Oxford: Clarendon 
Press, 1979) Ch 5. 

96 Apart from considerations of labour recruitment and retention and image as a caring employer, the 
healthy state of pension funds has facilitated the use of early retirement policy as an effective managerial 
tool in labour force restructuring; see eg Industrial Relations Services, Employment Trends 467, 3 July 
1990, pp 7—14; McGoldrick and Cooper, Early Retirement (Aldershot: Gower, 1989); and Casey, 
‘Redundancy and Early Retirement’ (1992) 30 British Journal of Industrial Relations 425. 

97 There are conflicting views on the probable response of employers if access to pension fund surpluses 
were to be curtailed; cf the results of a survey of 200 leading companies by consulting actuaries; 
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debate about the beneficial or detrimental effects on employees in general that 
accompanies any employment protection measure.’ 


A Judicial Compromise 


What inferences can be drawn about the scope and direction of judicial intervention 
from the evidence of the decided cases and the catalogue of constraints described 
above? In so far as the question blurs the distinction between the plain cloth of legal 
analysis and the embroidery of seeking to explain a process of change, it invites 
a cautious reply. The suggestion here is that a response is being generated which 
is subtle in conception, incremental in implementation, conceptually radical yet 
ultimately conservative in outcome. 

In effect, the courts have studiously avoided providing a clear answer to the basic 
question — who owns the pension fund surplus? Instead, a more subtle approach 
has been adopted to answering the specific questions posed in litigation. In so doing, 
the courts are establishing incrementally procedural and substantive guidelines to 
influence the process whereby an employer may seek to transform the abstraction 
of a surplus into material form. These guidelines reflect a realisation that, in 
addressing the questions posed, the pure milk of trust law needs to be diluted. The 
recognition in Courage of an entitlement for members to have surpluses ‘dealt with 
by consultation and negotiation,’ allied, in Imperial, to the importation from contract 
doctrine of the good faith limitation on non-fiduciary powers vested in employers, 
results in access to a surplus being hedged around with a series of procedural 
constraints. To harness in this fashion, for the purposes of interpreting trust deeds, 
contract of employment doctrines to those of trust law governing exercise of powers 
signifies one radical conceptual innovation.” A second such innovation is implicit 
in Mettoy and, more obliquely, in Courage. This is the blossoming of a proactive 
approach to reviewing the exercise of fiduciary powers in the context of pensions, 
an approach which potentially opens up substantive decisions to judicial control. 
Trustees can, therefore, expect both to be required to give reasons for their decisions 
and to accept that the decisions themselves might become subject to review. For 
example, in a case of employer insolvency where there is a fiduciary power to 
augment benefits, on the view being taken here the donee of that power will not 
necessarily satisfy the fiduciary obligation by paying the surplus to the liquidator, 
as occurred in Icarus, even if due consideration has been given to exercising the 
power in favour of the members of the scheme.'!™ The exercise or non-exercise of 
discretion in this context involves more than a procedural pas de deux, even if 
executed in good faith. 
a ee 

Towers Perrin, Pension Funds After Maxwell (1992); Davies, Locking the Stable Door (London: Institute 
of Public Policy Research, 1992); and N. Cohen, ‘Reforms that Err on the Safe Side,’ Financial Times, 
9—10 May 1992, p 7. The impact of increased pension regulation on the availability of defined benefit 
schemes is controversial, although there is evidence from the USA that firm size and union presence 
may be more significant variables than the regulatory climate: see Gustman and Steinmeier, ‘The 
Stampede Toward Defined Contribution Pension Plans: Fact or Fiction?’ (1992) 31 Industrial 
Relations 361. 

98 See eg Campbell, ‘Counter-Productive Welfare Law’ (1981) 11 British Journal of Political Science 331 
for an attempt to construct a typology of the effects of protective legislation. 

99 Another contemporary illustration of this harnessing of trust and contract forms in the commercial 
world is to be found in the Quistclose line of cases. Here, too, the conceptual boundaries are under 
siege; see Rickett, ‘Different Views on the Scope of the Quistclose Analysis’ (1991) 107 LOR 608, 
but cf the earlier analysis by Millett, “The Quistclose Trust: Who Can Enforce It?’ (1985) 101 LQR 269. 


100 The seeds of a doctrinal justification, if such is needed for support, can be traced to nineteenth-century 
decisions such as that in Burroughs v Philcox (1840) 5 Myl & Cr 72. 
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The upshot of these developments is that it is becoming inadequate, both analytically 
and in practice, to debate entitlement to a surplus in terms of a dichotomy between 
legally unprotected expectations of the members and their rights as defined in the 
rules of a scheme. Instead, the judicial response involves a recognition and protection 
of the ‘reasonable expectations’ of the parties that extends beyond the confines of 
proceduralism.'™ 

There is, alas, no magic in a formula. Just as every novel is said to be a variation 
on seven themes, so there is a limit to the conceptual apparatus of the law. It is 
equipped with a finite number of linguistic tools for marking out the boundaries 
of judicial control over the decisions of those on whom a discretion is conferred. 
Thus, protean terms such as ‘reasonable expectations’ take on substance only from 
the surroundings in which they operate. It is contended that, in the context of pensions 
linked to an employment relationship, a number of factors point towards a 
conservative outcome in terms of the scope and nature of judicial interventionism. 

First, there is a degree of indeterminacy about the content of ‘reasonable expecta- 
tions.’ This is inevitable once the law moves away, as it is argued here that it has, 
from either of the polar positions — that reasonable expectations are purely procedural 
or, alternatively, reflect sole ownership of a surplus by members.'” Second, the 
route permitting intervention to protect reasonable expectations may in practice be 
rather narrow. The adoption of a jurisdiction to scrutinise the exercise of discretion 
may require reasoned decisions to be made based upon relevant criteria, but the 
analogy with employment law suggests that intervention will only take place where 
a decision by a fiduciary falls outside accepted limits.!° If the employment law 
analogy does hold, then acceptable limits, particularly in the context of continuing 
schemes, are likely to be influenced by an amalgam of present and past practice 
in individual schemes and prevailing practice and opinion in the pension industry 
generally. But what of the vexed position where the surplus becomes concrete 
with the winding-up of a scheme? There are hints in Mettoy that, in addition to 
actuarial information as to the funding of liabilities, evidence about investment returns, 
continuity of employer pension contributions and redundancy policy may all be 
relevant to deciding what constitutes ‘reasonable expectations.’ But, dicta in Mettoy 
notwithstanding, the implications that flow from broad judicial acceptance of the 
balance of cost argument cannot readily be dismissed. The introduction of quantitative 
data to facilitate a more objective assessment of the exercise of a fiduciary power 
to augment could, therefore, be a two-edged sword from the members’ point of 
view. On the one hand, fiduciaries would still, for instance, formally be under a 
duty in the case of insolvency to exercise a power to augment solely in the interests 
of the beneficiaries so far as was consistent with the purpose for which the power 
was conferred. On the other hand, that purpose and the limits of the members’ 


101 cf in a different commercial fiduciary context, LAC Minerals Ltd v International Corona Resources 
Ltd [1989] 2 SCR 574 in the Canadian Supreme Court, where La Forest J suggests (at p 665) that 
‘the law of fiduciary obligations can operate to protect the reasonable expectations of the parties.’ 
See also the discussion of the judgments by Waters (1990) 69 Canadian Bar Rev 455, especially at 
477—482. 

102 In the recent unreported decision of Thrells Ltd (1974) Pension Scheme v Peter Lomas (The Liquidator), 
31 July 1992, the members’ reasonable expectation was construed as being that ‘the trustee would 
exercise a power fairly and equitably in all the circumstances, having particular regard to the purpose 
for which the power was conferred.’ 

103 It is for these reasons that the appointment of new trustees would not, by itself, necessarily be an 
adequate remedy of last resort. Even if new trustees were prepared to exercise the discretion in good 
faith, their judgment would still have to satisfy the type of standard described here. 

104 Proposed litigation between pensioners and trustees of Lucas Industries’ Pension Scheme may require 
consideration of this very point; see Occupational Pensions, October 1992, p 1. 
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interests might fall to be defined by reference to a weighing of both the balance 
of cost argument and the type of objective criteria identified above.'% In a con- 
trived fashion this can reconcile in the context of an insolvency the apparent 
contradiction, previously referred to, between acceptance by the court of a fiduciary’s 
decision not to augment up to the full extent of a surplus and its reaffirmation of 
the duty to act solely in the best interests of the members. Those interests are now 
to be understood in terms of a restrictive interpretation of ‘reasonable expectations. ’ 

A third limitation pointing towards a conservative outcome springs from the fact 
that an important part of the courts’ role is to interpret the rules of the scheme, 
not to rewrite them. Thus decisions of the courts, particularly in Mettoy and Imperial, 
have elided but not eliminated the importance of distinctions based on a differential 
allocation of powers within trust deeds between employers and trustees. The outcome, 
to adopt Dworkin’s well-known analogy of the hole in the doughnut, is that discretion 
has been reduced by an increase in the surrounding belt of restriction. Employers 
can, however, continue to have trust deeds drafted to retain significant powers of 
legal control over funding and benefit levels and to arrogate discretion to themselves 
qua employers, not as fiduciaries. Provided the rules are sufficiently permissive, 
the right of employers to take ‘contribution holidays’ without any legal obligation 
to benefit members remains untrammelled. 

Earlier in this article the question of ownership of surpluses was described as 
the hottest issue in pensions law. The label ‘hot potato’ has a particular resonance, 
especially for labour lawyers. In that context, the term implies more than just a 
need to handle a problem with care. It carries an added normative emphasis. The 
contention has been advanced that the law is ill-suited to resolving disputes about 
economic interests and distribution of power, and that, therefore, an appropriate 
role for the courts is one of non-intervention where possible.’ Disputes about 
ownership of pension fund surpluses incorporate these same elements and thereby 
present the courts with a dilemma. How can some measure of protection for the 
expectations of scheme members, however imprecise those expectations may be, 
be reconciled with rules which commonly retain substantial controls for employers? 
The proposition advanced here is that the courts are, in effect, respecting the 
normative precept in the metaphor by opting for a qualified hands-off approach. 
This sets out the boundaries for the legitimate exercise of discretion, yet also leaves 
substantial autonomy to the parties. In practice, this places a premium on careful 
drafting to shape the balance of power within the trust deed and rules, yet reins 
in, via the implied term of good faith, the employer’s power to exercise unlimited 
discretion for itself. Whether this conservative outcome provides a satisfactory basis 
on which to build an adequate regulatory framework is plainly debatable.'* But 
one conclusion is clear: references to medieval trust law are unlikely to provide 
illumination or guidance. 





105 The decision in Thrells, op cit n 102, may constitute a disturbing straw in the wind for scheme members 
in a situation of insolvency. It appears that augmentation by the liquidator, as trustee, was authorised, 
but only to the extent necessary to provide statutory required limited price indexation. 

106 cf Dworkin, Taking Rights Seriously (London: Duckworth, 1977) p 31: ‘discretion, like the hole in 
the doughnut, does not exist except as an area left open by a surrounding belt of restriction. It is 
therefore a relative concept.’ 

107 See most notably the classic articles by Chafee Jr, ‘The Internal Affairs of Associations Not For Profit’ 
(1930) 43 Harvard LR 993, and Kahn-Freund, ‘The Trade Unions, Law and Society’ (1970) 
33 MLR 241. 

108 Certainly the Goode Committee has had much to reflect on. Its consultation document, Law and 
Regulation of Occupational Pension Schemes, published in September 1992, lists 81 separate questions 
ranging over the gamut of legal, accounting and fiscal issues. 


494 © The Modern Law Review Limited 1993 


July 1993] Pension Funds: A Fragmentation of Trust Law? 


F Postscript 


The judicial developments described above leave us with a doctrinal question. Has 
a distinctive common law of pension trusts been established? On the one hand, we 
can point to dicta suggestive of a duty on trustees to negotiate with employers 
(Courage), to the acceptance that beneficiaries in pension schemes are not mere 
volunteers (Mettoy), to the recognition of a more proactive role for the courts in 
controlling the exercise of fiduciary powers (Mettoy), to the infusion of the contractual 
term of ‘good faith’ into an employer’s exercise of a non-fiduciary power in a trust 
deed (Imperial) and to the implication that trustees cannot hide behind a shield of 
refusing to give reasons for decisions.’ In short, it is suggested that in the realm 
of pension trusts the courts are coming to recognise a distinctive set of trustees’ 
powers and duties with attendant implications for the entitlement of the members 
of pension schemes. On the other hand, it can be claimed that existing conceptual 
structures contain sufficient flexibility to accommodate all of these developments. 
Even where the fit is a little uncomfortable, and the decision by the court in Mettoy 
to exercise the discretion might be so viewed,!! this can be interpreted as rep- 
resenting merely the cutting-edge of developments in an organic common law of 
trusts. Moreover, none of the developments just outlined diverge fundamentally 
from a common core of trust law to be found in the notion of fiduciary owner- 
ship"! supported by appropriate remedies,’ and enforceable at the behest of 
beneficiaries. 

Is this, therefore, a rather trivial and irrelevant debate about labelling? The danger 
in seeing it as such is that change may be inhibited unnecessarily. Whether we say 
there is now a distinctive law of pension trusts, or merely that there are new develop- 
ments in the existing law of trusts, is material if opting for one formulation rather 
than the other were to affect our subsequent understanding and interpretation of 
the law of trusts, be it in relation to pensions or other types of trust. 

In respect of pension trusts, it would be unfortunate if the path towards legal 
development, opened up by the subversive potential of recent conceptual innovations, 
were obstructed by an overly mechanical process of analogising from the paradigm 
of the family trust; in short, by legal tradition. Conversely, the outcome of pension 
litigation leaves us with intriguing questions about the family trust. These are most 
aptly examined by inverting Sir Robert Megarry’s proposition from Cowan v Scargill: 
is there any good reason why the ‘rules’ regulating pension trusts should apply in 
all their force to other trusts? 

The tenor of this article has been to reject any necessary symbiosis between the 
two.'3 But assimilation should not be rejected automatically either. For instance, 
the conundrum posed by pension fund surpluses has brought back into the spotlight 
the important question of how far the exercise of discretion by trustees should be 
controlled by the courts. In the last quarter of a century, courts have facilitated 





109 In none of the pension cases is reference seemingly made either in argument or judgment to Re 
Londonderry’s Settlement [1965] Ch 918 which appears to endorse the right of trustees to maintain 
a Trappist-like silence if asked to give reasons for their decisions. 

110 See the critical comments in Gardner, op cit n 47, p 220. 

111 This disregards the constructive trust imposed in knowing assistance cases, which may yet have a 
role to play in the recovery of assets at present denied to the Mirror Group Newspapers pension scheme. 

112 The distinctiveness of the remedies for breach of trust may itself be an area ripe for reconsideration, 
see Birks, Civil Wrongs: A New World (London: Butterworths, 1992), and Browne-Wilkinson VC 
in Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd, op cit n 70, p 606, ‘contractual and 
trust rights can exist in parallel.’ 

113 cf the approach adopted by Martin, op cit n 47 and Gardner, op cit n 47. 
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the practice in family trusts of conferring, often for fiscal or investment reasons, 
ever wider dispositive and administrative discretions on trustees. To cling to a non- 
interventionist approach to the subsequent control of trustees is in effect to tilt the 
balance of power still further away from beneficiaries and the court in favour of 
trustee autonomy. Reasons can be advanced for sustaining this approach. On a 
practical level, perhaps trustees do need to be protected in a family context from 
insistent questioning about their decisions, and the courts from having to adjudicate 
on family disputes. Perhaps trustees would raise fees to compensate for any increased 
administration costs associated with greater accountability.* Moreover, a non- 
interventionist approach can be interpreted as simultaneously respecting the primacy 
of the settlor’s intention and reinforcing a strong notion of trusting." 

This article is not the place to explore these issues in any depth, but the idea of 
a strong notion of trusting serves to alert us to an inherent paradox in trust law. 
An oriental proverb has it that ‘a little thing is a little thing but trust in a little thing 
is a big thing.’ The paradox is that reliance can be placed in ‘trusting’ because the 
dimension of mistrust is incorporated into the legal form through those rules which 
circumscribe trustee freedom.''* If, however, a ‘strong notion of trusting’ or ‘trust 
in a big thing’ is to thrive and be relied upon, might it not need to be protected 
by a greater degree of mistrust? To achieve this would require modification of existing 
rules, one might even say reversal of existing principles. Here, though, advocates 
of change may find that they are pushing at an open door. After all, it can certainly 
be claimed that recent developments in trust law generally have been inspired more 
by pragmatism than by strict conceptualism.!”” 

Whatever the fates may have in store for trust law as a legal basis for pension 
schemes,'!® the recent spate of litigation leaves an intriguing legacy. Might trust 
lawyers come to remember the furore over pension fund surpluses principally as 
a catalyst that prompted the completion of the restructuring of the conceptual 
framework of trust law, a process set in train by the decision to validate fiduciary 
special powers in Re Gestetner Settlement almost half a century ago?" 





114 cf the discussion in Bishop and Prentice, ‘Some Legal and Economic Aspects of Fiduciary Remuneration’ 
(1983) 46 MLR 289. 

115 See eg Templeman J in Re Manisty’s Settlement [1973] 2 All ER 1203, 1210: ‘the settlor has no doubt 
good reason in trusting the persons whom he appoints trustees.’ 

116 See the analysis by Murphy in ‘The Oldest Social Science?’ (1991) 54 MLR 182, especially at 
pp 206—209. The extent to which rules incorporate a dimension of mistrust may ultimately be contingent 
upon how far it is considered that the management of trusts, even in a family context, has tilted away 
from pure obligation towards commercially based arrangements. Although concerned with wider 
horizons, Luhmann’s categorisation of trust as being of two types — one, characteristic of the pre- 
modern world and founded on belief, with the other being characteristic of the modern world and 
based on mutual self-interest and functional independence — has some resonance: Trust and Power 
(Chichester: Wiley, 1979). 

117 See, for instance, Hayton, ‘Developing the Law of Trusts for the Twenty-First Century’ (1990) 
106 LQR 87, in relation to the requirements to create a valid trust; and Rickett, op cit n 99. 

118 Contemporary exposure to judicial scrutiny of the exercise of discretion in pension schemes may 
represent a brief interregnum on the path to a statutory regime for them. Apart from any recommendation 
that the Goode Committee may make, statutory restrictions on the use of surpluses may render disputes 
about ownership otiose: see Social Security Act 1990, s 11, Schedule 2, amending the Social Security 
Pensions Act 1975, so as to impose a general requirement on private sector pension schemes to increase 
pensions in payment, in certain designated circumstances, up to a statutory limit. The timing of the 
implementation of this measure appears to depend on the progress before the European Court of Justice 
of pension cases under Article 119 of the Treaty of Rome. 

119 [1953] 1 Ch 672. 
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Prisons, Rules and Courts: A Study in 
Administrative Law 


Martin Loughlin* and Peter M. Quinn** 


Prisons are, by their nature, difficult institutions within which to maintain order. 
Prisoners are, after all, held against their will and incarceration is rooted in the 
use of force. Prisons are manifest symbols of the power of the state but they cannot 
— and are not — run through brute force. They function in accordance with a 
hierarchical principle of ordering, and to suggest that this structure of authority 
is an order produced by fear and the threat of violence would seem to imply that 
the most orderly prison is the most coercive. To adopt such an approach would 
be to ignore the role of rules in the ordering of the prison regime. The prison 
authorities undoubtedly possess great power to define, revise, interpret and manipulate 
these rules. But to deny the significance of the system of rules would be to present 
a limiting conception of the idea of power and a distorted picture of the prison regime. 
Prison life is structured by rules and, to some extent, prisoners acquiesce in that 
structure of rules. 

In this article we propose to examine the character of the rules which regulate 
the prison system. This exercise immediately gives rise to a host of questions. Who 
drafts the rules and with what degree of latitude and public scrutiny? How are duties 
and rights allocated under the rules? What role do the rules play in regulating conduct 
within the system? Who adjudicates? What checks are there within the system? We 
aim to provide an insight into a number of these questions but will do so mainly 
by focusing on the more specific issue of the supervisory role of courts in respect 
of this system of administrative rules. During the last 15 years, the courts have 
come to play an active role in reviewing the conduct of disciplinary proceedings 
in prisons and have performed a key role in bringing about a transformation in the 
structure of the prison disciplinary system. This episode in itself provides an 
interesting study of the impact of judicial review on the administrative process. But 
it is important also for casting some light on the character of the authority structure 
of the prison system. 


A Prisons and Rules 


The administration of the prison system in England and Wales is governed by the 
Prisons Act 1952. This Act establishes the managerial framework governing the 
120 or so prisons, young offender institutions and remand centres within which 
45,000 prisoners are contained and are supervised by 23,000 staff.’ All prisons are 
required to have a governor? and every prisoner is deemed to be in the legal 


*Professor of Law, University of Manchester. 
**Governor, HM Prison Service; Visiting Fellow, Faculty of Law, University of the West of England 
(Bristol). 
The views expressed are those of the author and should not be taken to represent those of the Prison Service 
or the Home Office. 


1 The average prison population for 1991/92 was 45,162 (not counting an average of 1,310 held in 
police cells). On 6 April 1992 the numbers of permanent staff employed in the Prison Service was 
36,350, of whom 23,050 were prison officers working in establishments. See Home Office, Report 
of the Work of the Prison Service, April 1991—March 1992 (London: HMSO, 1992) 5, 39. 

2 Prison Act 1952, s 7. 
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custody of the governor of the prison.? However, all powers in relation to prisons 
and prisoners are exercisable by the Secretary of State.4 In discharging this 
responsibility the Minister is empowered to make rules, by Statutory instrument, for 
the ‘regulation and management of prisons .. . and for the Classification, treatment, 
employment, discipline and control of persons required to be detained therein.’ 

The current rules, the Prison Rules 1964,6 cover a wide variety of circumstances 
concerning the ordering of prison establishments, including the provision of facilities, 
the establishment of disciplinary order, receiving visitors and obtaining access to 
legal advice.” These Rules are augmented by Standing Orders (SOs) and Circular 
Instructions (CIs). SOs provide administrative guidance indicating how the discretion 
vested in governors by the Rules should be exercised. Amendments to SOs are 
communicated to governors by way of CIs. SOs and CIs have no legislative 
authority.’ However, unlike certain other forms of guidance issued by the Minister 
to governors, such as the Prison Service Manual on Security or Headquarters 
Confidential Memoranda, SOs and CIs are routinely placed in the House of Commons 
Library. The current seventeen SOs comprise a one-inch thick, double-sided wad 
of closely printed instructions. Over the past five years, CIs have been issued at 
a rate of over fifty per year, though not all amend SOs. 

Rule 47 lays down a code of offences against prison discipline. This code ranges 
from essentially domestic matters (such as being disrespectful to any officer or failing 
to work properly) to charges of a criminal character (such as assault, theft or criminal 
damage). In 1991 some 91,000 charges were laid, of which about 6,000 were 
dismissed.’ A prisoner charged with a disciplinary offence must appear before the 
governor, who may either dispose of it under the disciplinary code or, if sufficiently 
serious, invite the police to investigate with a view to prosecution. If the disciplinary 
charge is made out, the governor may impose a variety of punishments. These range 
from a caution or the forfeiture of certain privileges to cellular confinement for 
a period not exceeding three days or an award of no more than 28 additional days 
in custody within the parameters of the total sentence." If a prisoner ‘appeals’ 
against a governor’s award,'' the case is reviewed by the appropriate Area 
Manager of the Prison Service who may exercise the Minister’s power under Rule 56 
to quash findings and remit or mitigate punishments. This is not a re-hearing of 
the evidence but a review of the record for procedural propriety or fairness. In January 
1993 the Home Secretary announced the establishment of a Prisons Ombudsman who 
would act as an independent mechanism of appeal in disciplinary proceedings.” 

The prison disciplinary system has taken its current form only since 1 April 1992. 
Prior to this date, although 95 per cent of offences were heard by the governor, 
the more serious offences were dealt with by the Board of Visitors, an independent 





3 ibid s 13(1). 

4 ibids 1. 

5 ibid ss 47, 52. 

6 SI 1964 No 388 (as amended). 

7 For a functional classification of the Prison Rules see Zellick, ‘Prison Rules and the Courts’ (1981) 
CLR 602; (1982) CLR 575. 

8 On the legal status of Standing Orders see Raymond v Honey [1983] AC 1, 12—13 (per Lord 
Wilberforce). 

9 Home Office, Statistics of Offences against Prison Discipline and Punishments in England and Wales, 
Cm 2066 (London: HMSO, 1991) 1. 

10 The idea of ‘additional days’ replaced that of ‘forfeiture of remission’ by virtue of the Criminal Justice 
Act 1991, s 42. 

11 Strictly, this mechanism is not an appeal but rather the use of a grievance procedure. 

12 HM Prison Service, News Release 12/93 (28 January 1993). See further pp 519—521 below. 
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body of lay people appointed to each prison by the Secretary of State.” Until 
1989, in addition to the power to award up to 120 days forfeiture of remission for 
the generality of offences referred to them, the Boards possessed powers to punish 
certain ‘graver offences’ under Rule 51 by forfeiture of remission not exceeding 
180 days and, in respect of ‘especially grave offences’ under Rule 52, were given 
unlimited powers to award forfeiture of remission. From 1989 until 1992, when 
their disciplinary jurisdiction was removed, the Boards had power to impose a 
maximum penalty of 120 days forfeiture of remission for disciplinary offences. 


B Prison Rules and Courts: The Traditional Approach 


Although it has been accepted that the Prison Rules exist not only to preserve good 
order but also to ensure that authority is exercised legitimately and fairly,” the 
courts have consistently held that these Rules are regulatory and not mandatory. 
In Arbon v Anderson in 1943, Goddard LJ concluded that: 


It would be fatal to all discipline in prisons if governors and warders had to perform their 
duty always with the fear of an action before their eyes if they in any way deviated from 
the rules. The safeguards against abuse are appeals to the governor, to the visiting committee, 
and finally to the Secretary of State and those, in my opinion, are the only remedies. 


This stance has been upheld by the courts on a number of occasions.'* In the eyes 
of the courts, the Prison Rules are directed to prison management and do not confer 
private law rights on prisoners. But do they confer rights or protections in public law? 

The most obvious aspect of prison management in which the courts might have 
granted public law protection was prison discipline. However, notwithstanding the 
potential severity of the powers of governors and Boards, the courts were not prepared 
to require their exercise to be read subject to the rules of natural justice. This view 
was justified essentially by invoking the right/privilege distinction. Since the prisoner 
had no right to be released until the full term of the sentence had been served, 
forfeiture of remission was viewed as the withdrawal of a privilege, and the denial 
of a privilege did not import a duty to act judicially.'’ The courts also refused to 
infer a duty to act judicially from the effects of the power exercised. In respect 
of governors it was felt that ‘it is most undesirable ... that he should be fettered 
by threats of orders of certiorari and so forth, because that would interfere with 
the free and proper disciplinary exercise of the powers that it may be expected he 
would otherwise use.’'8 A stronger case could be made in respect of the disci- 
plinary jurisdiction of the Board of Visitors on the ground that, in this situation, 
a lis inter partes existed. However, the courts rejected that argument on the ground 
that the Board acted in private, disciplinary hearings." The traditional position was 


NN 


13 Prison Act 1952, s 6. 

14 HM Prison Service, Standing Order 3D, Offences, Adjudications and Punishments (London: Home 
Office, nd). 

15 [1943] KB 252, 254. 

16 See Silverman v Prison Commissioners [1955] CLR 116; Hancock v Prison Commission [1960] 
1 QB 117; Hinds v Home Office [1962] The Times, 17 January; Becker v Home Office [1972] 2 All 
ER 676; Williams v Home Office (No 2) [1981] 1 All ER 1211; R v Deputy Governor of Parkhurst 
Prison, ex parte Hague [1991] 3 WLR 340. 

17 Nakkuda Ali v Jayaratne [1951] AC 66; R v Metropolitan Police Commissioner, ex parte Parker [1953] 
1 WLR 1150. 

18 ex parte Parker, ibid. See also Ex parte Fry [1954] 1 WLR 730. 

19 See R v Board of Visitors of Hull Prison, ex parte St Germain [1978] QB 678 (Div Ct), 690 (per 
Lord Widgery CJ). 
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that the entire prison disciplinary system was not subject to judicial supervision. 
The courts, in effect, considered the Management of prisons to constitute a closed 
administrative system. This situation persisted long after the landmark case of Ridge 
v Baldwin” and even though the courts recognised that, in certain circumstances, 
the exercise of disciplinary functions could import a duty to observe the rules of 
natural justice.?! | 

Notwithstanding this lack of judicial supervision, could it be said that the disci- 
plinary system nevertheless was operated in accordance with the rudiments of 
fairness? This certainly was the view of one Chairman of the Prison Commission 
who, writing in the 1950s, suggested that: ‘The proceedings may be brusque, but 
one thing about which there is, on the whole, virtually no complaint by prisoners 
is the standard of fairness and justice in Governors’ adjudications.’” This view is, 
however, controverted by the early reports. The research of Hobhouse and Brockway 
in the 1920s records the view of one experienced visiting magistrate (the precursor 
of the Board of Visitors) that ‘it is the exception for a prisoner to get a really fair 
trial.’?3 In the 1930s, Liverman commented that he had ‘rarely heard a prisoner 
put his case adequately or ask questions effectively as we understand it in any other 
court.’ Similar concerns have also been expressed in more recent studies which 
suggest that some prisoners do not even understand the nature of the disciplinary 
proceedings and that most feel that the environment is hostile. Even if the 
prisoner is competent and confident, he or she may have difficulty, particularly 
if segregated, of obtaining access to witnesses, and then of convincing the adjudicator 
that the witnesses are credible.” 

Such perceptions are reinforced when we consider more generally the role of rules 
within this closed prison system. Although status and power was reflected through 
rules, the precise character of this system of rules remained ambiguous. It was not 
simply that the courts would not compel compliance with the Prison Rules, but also 
that traditionally prisoners have been denied access to many of these rules. Knowledge 
of the rules was itself viewed as a source of power within the hierarchy. It is, for 
example, only since 1973 that prison authorities have been required to stock certain 
material in prison libraries. This direction related to various publications of the 
European Commission on Human Rights which, at the Commission’s suggestion, 
was made available in all prison establishments.” Since 1973 other documents, 
such as the Act, the Rules, certain SOs, and the Manual on the Conduct of Adjudica- 
tions, are required to be maintained in libraries.28 Nevertheless, it was clear that 
many of these documents were not being stocked in prison libraries and, even if 
they were, prisoners experienced great difficulties in obtaining access to them. During 
es a 

20 [1964] AC 40. 

21 eg Ridge v Baldwin [1964] AC 40 (police); Taylor v National Union of Seamen [1967] 1 WLR 532 
(trade unions); Glynn v Keele University [1971] 1 WLR 487 (students). 

22 Fox, The English Prison and Borstal Systems (London: RKP, 1952) 167. 

23 Hobhouse and Brockway, English Prisons Today (London: Longman & Green, 1922) 392. 

24 Liverman, ‘Prison Discipline’ (1983) Howard J 96, 97. 

25 Merrow-Smith, Prison Screw (London: Herbert Jenkins, 1962) 152; Quinn, ‘Who Needs a Friend? 
Help for Prisoners at Adjudication’ (1983) Brit J Criminology 270. 

26 Martin, ‘Justice in Prisons,’ New Society, 28 March 1974, 766. Note that a prisoner charged with 
an offence is generally kept apart from others pending adjudication (Prison Rule 48(5)). Officially 
the reason is to prevent collusion with, or the intimidation of, witnesses. However, it can also 
substantially inhibit the prisoner’s ability to prepare an adequate defence. On witness credibility, see 
eg ex parte Brady & Mealy (below p 509). 

27 Home Office Prison Department (HOPD), CI 25/ 1973, Petitions to the European Commission of Human 


Rights. 
28 HOPD, CI 19/81; CI 1/88. 
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1981 the Chief Inspector drew the Department’s attention to the fact that many prison 
libraries did not hold this material.” In 1987 Plotnikoff found that, notwithstanding 
the Chief Inspector’s report, in a survey of ten prison libraries, not one had all the 
required documents on display.” 

The managerial culture of certain prison regimes was hostile to granting prisoners 
access to such documents. Consider, for example, the following correspondence 
between a prison governor and a Home Office civil servant in 1984: 


I do not propose to allow prisoners free access to copies of Prison Rules by way of the library 
or by any other avenue. l 

What we do not do is give a copy of Prison Rules to individual prisoners to take them 
away to their cells to enable them to go through them with a fine tooth comb. It happens 
that, so far as [prisoner’s name] was concerned, he was given a full copy of Prison Rules. 

This, I see as an error on the part of one of my staff, but nevertheless I am prepared to overlook 

It. 

Within such regimes, prisoners seeking knowledge of the rules — and certainly 
seeking to use the rules to their possible advantage — were classified as subversives. 
Furthermore, administrators seeking to maintain this culture received support from 
the courts. In one case during the 1950s, in which the Home Secretary successfully 
claimed privilege for certain SOs, Singleton LJ commented that: “No-one, I am 
sure, will say a word against that claim.’ And even in 1981 we find Lord 
Denning MR stating, in relation to documents concerning the establishment of the 
control unit at Wakefield Prison, that they ‘should be kept confidential’ and should 
not be ‘exposed to the ravages of outsiders.’?? The traditional attitude of the prison 
authorities was well captured in an internal Home Office minute relating to the D’Arcy 
case,* in which a prisoner injured by fellow prisoners successfully brought a 
negligence action against the Prison Commissioners: 


We must expect a good deal of this sort of thing. The grant of free legal aid and to all and 
sundry and the passing of the Crown Proceedings Act have now created a climate favouring 
such litigation by prisoners. Indeed, they have nothing to lose and a good deal to gain in 
the way of special letters, interviews, a day out sooner or later and a general bolstering of 
self-importance.* 


The belief that external review threatened this system of disciplinary order seems 
also to be reflected in the Prison Rules. Prison Rule 34(8) as formerly drafted, for 
example, prohibited a prisoner from communicating with any person in connection 
with any legal or other business without obtaining the permission of the Secretary 
of State, and Rule 33(2) stated that ‘the Secretary of State may, with a view to securing 
discipline and good order . . . impose restrictions, either generally or in a particular 
case, upon the communications to be permitted between a prisoner and other persons.’ 
In practice, leave was often granted by the Minister to enable a prisoner to take 


29 HOPD, CI 19/81, para 1. 

30 Plotnikoff, ‘Prisoners’ Catch Twenty Two,’ Legal Action, May 1987, 8. See also Mandaraka-Sheppard, 
The Dynamics of Aggression in Women’s Prisons in England and Wales (Aldershot: Gower, 1986) 
79; Ditchfield and Duncan, ‘The Prison Disciplinary System: Perceptions of its Fairness’ [1987] 
26 Howard J 122, 126. 

31 Letters from a governor (now retired) to P3 Division of the Home Office dated 28 and 30 August 
1984. See Quinn, The Law and Penology of Prison Discipline (Univ of Durham, BCL thesis, 1989) 
vol 1, 39. 

32 Ellis v Home Office [1953] 2 All ER 149, 155. 

33 Home Office v Harman [1981] 2 All ER 349, 364. 

34 D’Arcy v Prison Commission [1955] The Times, 17 November. 

35 HOPD, Internal Memorandum, 23 November 1953; quoted in Quinn, op cit n 31, p 55. 
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advice about a grievance. Such permission was, however, subject to the precondition 
that prisoners first exhaust the internal channels before stating their grievances 
externally. This was achieved by petitioning the Minister, which of course provided 
advance warning to the authorities of the details of any grievance. It also had a 
specific drawback. Prison Rule 47(12), introduced in 1952, made it a disciplinary 
offence to make ‘a false and malicious allegation against an officer.’ If a 
prisoner’s petition was unsuccessful, there was a danger that the allegation could 
be used to found a disciplinary offence. 

In the closed world of prisons, then, although officially a rule-governed regime, 
access to the rules was severely restricted and grievances found on breach of the 
rules could be promoted outside the system only with the utmost difficulty. Further- 
more, certain rules indicated quite clearly that their primary function was to bolster 
authority rather than provide common standards of behaviour. Rule 47(21), for 
example, states that: ‘A prisoner shall be guilty of an offence against discipline 
if he ... in any way offends against good order and discipline.’ Within this closed 
system, the rules existed primarily to reinforce an order based on command and 
obedience. 


C Prison Rules and the European Convention: Opening Up 
the System 


When in 1965 the UK Government recognised the right of individual application 
to the European Commission of Human Rights, the posibility of it being used by 
prisoners to protect their interests was recognised immediately. The first British 
prisoner to make an application was Knechtl, who alleged that he had lost his leg 
as a result of medical negligence and claimed that the prison authorities had prevented 
him from obtaining unrestricted access to his solicitor. After his application was 
declared admissible,” the Government negotiated a settlement and agreed to 
amend the SOs so that, in circumstances in which a prisoner had suffered injury 
and claimed damages for negligence, permission to take legal advice would be granted 
automatically. It was a minor amendment, but the case highlighted the potential 
significance of the mechanisms of the Convention for promoting prisoners’ rights. 

Knechtl was soon followed by Golder v United Kingdom.* Golder had been 
charged with a disciplinary offence but it subsequently became apparent that he 
had been misidentified. Later, on discovering that the charge had been placed on 
his prison record and endorsed with the statement ‘charges not proceeded with,’ 
Golder petitioned the Minister to have that entire entry expunged. When this petition 
was rejected, Golder resolved to sue the officer who had initially identified him 
for defamation. He sought permission to write to his solicitor but this was refused. 
Consequently, he made an application to the European Commission alleging breach 
of Article 8 (the right to respect for . . . his correspondence) and Article 6 (guarantee- 
ing right of access to a court). The Commission declared his application admissible 
and, in the absence of a friendly settlement, the court gave judgment confirming 
the Commission’s opinion that the Government’s actions were in breach of both 
Articles. 


36 On this rule see Zellick, ‘The Offence of False and Malicious Allegations by Prisoners’ [1982] Brit 
J Criminology 21. 

37 Knechtl v UK [1969] ECHR Case 4115/69, Yearbook 13, 730. 
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The Golder decision, providing a forthright statement of a prisoner’s right of access 
to the courts, posed a fundamental challenge to the closed world of prison manage- 
ment. The Government responded by announcing new procedures. The old require- 
ment that the prisoner had to petition the Secretary of State for permission to obtain 
legal advice concerning civil proceedings was abolished. An application would still 
be required but, provided the proceedings were against the Home Office and related 
to the prisoner’s confinement, permission would be granted automatically. This, 
however, would be conditional on the prisoner first receiving a decision from the 
Home Office concerning his or her grievance. This latter provision, which becam 
known as the prior ventilation rule, was put into effect by CI.” : 

The prior ventilation rule seemed to be designed as the most limited response 
which the Government could make to comply with the letter of the Golder judgment. 
Thus, despite the fact that Article 6 explicitly refers to both civil and criminal matters, 
the Government initially applied the new rule only to civil issues, on the ground 
that the ruling only concerned civil litigation. The amended rule itself seemed 
designed to minimise the possibility of court involvement in prison affairs. It was 
certainly a source of major delay, since it could take over two years between the 
event occasioning the grievance and a decision being handed down by the Home 
Office.“ Furthermore, .the amendments to the Prison Rules to give effect to 
Golder® were both narrowly drafted and narrowly construed. 

The rules permitted unrestricted correspondence with a legal adviser where the 
prisoner is ‘a party to any proceedings’ (Rule 37A(1)), but where advice was being 
sought and proceedings were simply being contemplated the right of correspondence 
was ‘[s]ubject to any directions of the Secretary of State’ (Rule 37A(4)). In 1982, 
however, the House of Lords, in Raymond v Honey,* held that the action of the 
Governor of Albany Prison in interfering with a prisoner’s correspondence with 
a court constituted a contempt. The Governor had acted in accordance with the prior 
ventilation rule, which under SO 16B required such a grievance to be ventilated, 
investigated internally and a decision be given to the prisoner before he would be 
allowed to proceed. After some delay, SO 16B was repealed“ and the Golder case 
‘more adequately put into effect. 

There remained, however, a further anomaly in the amendments-made to give 
effect to Golder. This concerned an ambiguity between Rule 37A(1) and Rule 37A(4). 
How were the prison authorities to know that the matter in the letter concerned 
legal proceedings? Prison management practice was to open all letters of prisoners 
in order to find out. This practice was challenged in R v Governor of Brixton Prison, 
ex parte McComb,* in which it was held that, although such letters should not be 
‘read,’ there was nothing in the Rule to prevent them being ‘examined.’ McComb 
was not much impressed by this distinction and applied to the European Commission, 
claiming that the Government was in breach of the Golder ruling. The Government 
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eventually settled this claim by agreeing to a further amendment to SO 5, which 
required that any such letters should be opened only in the presence of the 
prisoner.“ 

The prior ventilation rule did not, however, survive for long. Its demise was again 
largely the consequence of action under the European Convention. In Reed v United 
Kingdom,“ a prisoner complained that he had been prohibited from taking legal 
advice concerning alleged assaults by prison officers until after the completion of 
the internal grievance process and that, during this process, correspondence with 
his solicitor had been interfered with. As part of a friendly settlement, the Government 
agreed both to reform the rules on correspondence and also to repeal the rule on 
prior ventilation. This rule was replaced in 1981 by the simultaneous ventilation 
rule,*® under which, once a prisoner had stated a grievance internally, he or she 
would be allowed to seek legal advice on the point immediately, without having 
to wait for an internal answer. It was, however, a clumsy procedure to operate since, 
depending on the nature of the complaint, it had to be addressed to the Secretary 
of State in some cases, or the Board of Visitors or governor in others. Further, 
if the prisoner was unable to substantiate the complaint, it remained open to the 
authorities to raise the charge of making false and malicious allegations, which was 
clearly an inhibiting factor in stating the grievance in the first place. 

Simultaneous ventilation, however, survived for an even shorter period. In R v 
Secretary of State for the Home Department, ex parte Anderson,® an articled clerk 
had attended prison to take instructions from a prisoner concerning an alleged assault. 
She was refused access since the simultaneous ventilation rule required the prisoner 
to have stated the grievance to staff before taking advice and the prisoner had not 
done so. In the subsequent application for judicial review, it was held that the rule 
constituted an impediment on a prisoner’s right of access to legal advice. Goff LJ 
stated: ! 


[I]t is possible to envisage circumstances of a controversial nature in which an inmate may 
hesitate to make an internal complaint for fear that he may be accused of committing the 
disciplinary offence of making a false and malicious allegation against a member of the prison 
staff ... [A] requirement that an inmate should make such a complaint as a pre-requisite 
of his having access to a solicitor, however desirable it may be in the interests of good 
administration, goes beyond the regulation of the circumstances in which such access may 
take place, and does indeed constitute an impediment to his right of access to the civil 
court.’ 


Today, although both the prior and simultaneous ventilation rules have been 
repealed, a combination of factors suggest that the process of seeking legal advice 
is still not without its difficulties. SO 5 (‘Communications’) is opaque in style and 
still permits staff to read prisoners’ letters to legal advisers.5! Certain classes of 
letters are, however, excluded: staff may not read the letters if they relate to legal 
proceedings to which the prisoner is already a party; and if they relate to forthcoming 
adjudications and correspondence with the European Commission, or with legal 


46 HOPD, CI 23/1987. 

47 [1976] Case No 7630/76, Yearbook 24, 395. 

48 HOPD, SO 16A7 (1981). 

49 [1984] 1 All ER 920. 

50 ibid p 928. 

51 See now the important decision of the Court of Appeal in R v Secretary of State for the Home Department, 
ex parte Leech, The Guardian, 24 May 1993, which held that Rule 33(3), the basic provision authorising 
examination of correspondence, was ultra vires s 47(1) of the 1952 Act, to the extent that it purported 
to apply to correspondence between prisoners and their legal advisers. See also Campbell v United 
Kingdom [1992] The Times, 1 April (ECHR). 
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advisers concerning applications to, or relating to proceedings with, the European 
Commission, letters should not be read ‘unless the governor has reason to suspect 
that it contains other matter.’ Matters have been somewhat ameliorated in that visits 
from legal advisers are within sight, but out of the hearing, of prison staff. Further- 
more, an amendment to SO 5 brought about by CI 10/91 has greatly reduced the 
categories of prisoners whose mail is read routinely. Indeed, the increase in the 
number of card-operated pay telephones for prisoners’ use means that it has become 
rather more difficult for the authorities to regulate contact with legal advisers. 

As we have seen, one impediment on the use of the internal grievance procedure 
was the possibility of a prisoner failing to make out his allegation being charged 
with the disciplinary offence of making false and malicious allegations. From an 
early date, however, the Home Office made an exception in relation to applications 
under the Convention. This exception led many to question whether the rule 
should be retained. Notwithstanding these concerns, the Government in 1981 rejected 
a recommendation for abolition and in 1985 the Prior Committee recommended 
its retention. Nevertheless, following a departmental review in 1988 which 
proposed its abolition, Rule 47(12) was repealed when Rule 47 was redrafted in 
1989. The primary reason for this change in Government policy was the effect of 
two judicial review cases. First, as the Prison Officers’ Association admitted in 
their evidence to Prior, the Anderson case ‘had seriously undermined its useful- 
ness.’55 Second, and more important, in 1987 in R v Board of Visitors of Thorp 
Arch Prison, ex parte de Houghton, a prisoner sought review of a disciplinary 
award under the rule for allegedly calling a prison officer a ‘misanthropic mental 
pigmy.’ In giving judgment, Bingham LJ held that: ‘This rule is not concerned with 
the airing of opinions, however extreme; or comments, however ill-judged; or abuse, 
however scurrilous. It is concerned with factual accusations.’ Given such a restrictive 
formulation, the Government felt that the rule should not be retained. In this situation, 
then, domestic judicial review action had served further to restrict a rule which 
was already subject to an exception established as a result of the Convention; there 
seemed little option but to repeal the rule. 

Finally, we have seen that within the closed system both prisoners and their advisers 
encountered severe difficulties in obtaining access to the rules governing the prison 
regime. A major breakthrough in obtaining access to these rules resulted from Silver 
v United Kingdom, a case in which a number of prisoners applied to the Commission 
concerning interference by the prison authorities with their correspondence.” As 
part of an attempt to reach a friendly settlement, the Government proposed to publish 
the (revised) SO 5. This was done with effect from 1 December 1981, with copies 
to be held in prison libraries and an explanatory booklet being available for prisoners 
to purchase.** The Government intended that this would be the first stage in a 
process of eventually publishing all SOs. It was a welcome concession, but the 





52 The pre-1981 SO 5 stated that the prisoner should not be placed on report because of anything contained 
in an application to the European Commission. This therefore precluded charges under Rule 47(12) 
of making false and malicious allegations against prison staff. See SO 5B22 1(e). 

53 HC Deb vol 5, col 88w (20 May 1981). 

54 Report of the Committee on the Prison Disciplinary System, Cmnd 9641 (London: Home Office, 1985) 
vol 1, paras 7.51—7.72. 

55 ibid para 7.60. 

56 QBD, 16 October 1987 (unreported). 

57 This case eventually went to the European Court of Human Rights; see (1983) 5 EHRR 347. 

58 HOPD, CI 34/1981; HOPD, Communications in Prison — A Short Guide (London: Home Office, 1981). 

59 HC Deb vol 26, col 101w (23 June 1982). 
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process of publishing the administrative codes has not been without its hazards. 
When SO 5 was originally published, its first three sentences referred to SOs 8A, 
12 and 1H7, none of which had then been published. In addition, CI 34/1981, which 
was issued at the same time as the revised Order and which detailed how it should 
be interpreted, remained unpublished. There have also been many amendments to 
the 1981 Order, all of which have been brought about by way of CI. These Circulars 
remain unpublished and there is no guarantee that those who purchase the Order 
will receive an up-to-date version or be aware of any amendments. Further, it 
is over a decade since the Government’s announcement, but some SOs (or sections 
of Orders) remain unpublished. Finally, we should recognise that as SOs are published 
they are likely to become more bland, with detailed regulations and instructions 
finding their way into unpublished CIs. For example, SO 5 was revised and repub- 
lished in 1991. It is 29 pages in length. However, the two supporting Cls,*! 
comprising a total of 52 pages of detail and two annexes, are unpublished and one 
of these refers the reader to a further unpublished document of 38 pages. 


D Prison Rules and Judicial Review: Legalising the Disciplinary 
System 


It would be difficult to exaggerate the importance of the European Convention in 
opening up aspects of prison management to judicial scrutiny. Not only did the basic 
document provide a statement of rights which could be applied to prisoners, but 
it also established a basic set of procedures which could be used to open up the 
system. The Convention provided a legal mechanism through which the exercise 
of administrative action could be subjected to scrutiny at a time when the British 
courts were refusing to take an active role in the exercise of their supervisory juris- 
diction. But, as we have also seen, in addressing the issue of access to the rules 
governing the prison regime, domestic courts also played a significant — if largely 
supporting — role. Here the courts began to adopt a rights perspective, most notably 
with Lord Wilberforce’s dictum in Raymond v Honey that ‘a prisoner retains all 
those rights that are not taken away from him either expressly, or by necessary 
implication.’ By formulating this point as a general principle, it was capable of 
being utilised in a creative fashion in subsequent cases.“ In order to understand 
how British courts came actively to use their supervisory power, we must be parti- 
cularly attentive to the exercise of disciplinary powers in relation to prisoner protests. 
It is, for example, in this context that the first successful application for judicial 
review of prison disciplinary awards arose. While riots have not been unknown 
in the British prison system,® during the 1970s both their incidence and their 
impact on public attention seemed to increase. 


SS a a a O 

60 The current version of SO 4, however, bears a warning to this effect, together with advice that up-to- 
date information may be obtained from the Home Office. 

61 CIs 10/91, 11/91. 

62 Public Relations in the Prison Service (London: Home Office, 1991). 

63 [1983] 1 AC 1, 10. 

64 See eg ex parte Anderson, op cit n 49. 

65 In 1932, eg, a mutiny at Dartmoor prison had been quelled by the use of firearms by staff, leaving 
a number of prisoners wounded: see Thomas, The English Prison Officer since 1850 (London: RKP, 
1972) 157—162; Fitzgerald, Prisons in Revolt (London: Pelican, 1977) 121—129. 

66 During this period rioting occurred at prisons in Parkhurst (1969), Albany (1976), Hull (1976), Gartree 
(1972, 1978) and Wormwood Scrubs (1979). 
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The Assertion of the Supervisory Jurisdiction 


The breakthrough came with the judgment of the Court of Appeal in R v Board 
of Visitors of Hull Prison, ex parte St Germain in 1978." This case arose from 
disciplinary hearings concerning extensive riots at Hull Prison in 1976. Charges 
were brought against 185 of the 310 prisoners held in the jail; since an entire wing 
had refused to participate, this represents a very high proportion of the remainder. 
In all, around 500 disciplinary charges were brought against prisoners. The logistics 
of mounting adjudications were complicated. Restoring order to the prison was the 
first priority and, as a result, 235 prisoners were transferred to 13 prisons around 
the country to await adjudications which were to be held by itinerant panels of the 
Hull Board of Visitors. 

Seven of the prisoners dealt with by the Board applied for leave to move for 
certiorari. The type of allegation made included refusal to allow cross-examination 
of witnesses or to call witnesses to support their case. The Divisional Court granted 
leave, but refused the applications. In so doing they followed the traditional line, 
holding that the remedy of certiorari does not lie in respect of prison disciplinary 
awards. The Court of Appeal was asked to determine whether the court had juris- 
diction to review the awards. They considered that the judgment of the Divisional 
Court seemed to be founded on the belief that, if review were accepted in respect 
of the Board of Visitors, it would also have to be accepted as regards awards of 
-governors. Megaw LJ, giving the leading judgment, stated: ‘If I had thought that 
that consequence followed, I should have agreed with [their] decision.’® He went 
on to argue that a valid distinction could be drawn between governors and Boards 
and that, since the latter’s function in acting as a judicial tribunal was a separate 
and independent function, certiorari should lie against awards of the Boards, but 
not against governor awards.” Shaw LJ, however, noting that the subject matter, 
the basic regulations, and the type (though not the extent) of the disciplinary power 
were very similar, expressed doubt as to whether a clear distinction between the 
role of Boards and governors in disciplinary matters could be drawn. And Waller LJ, 
though agreeing with Megaw LJ on the main issues and while maintaining a degree 
of scepticism on the extension of certiorari to governors’ awards,” nevertheless 
reserved a final decision as to whether certiorari would lie against a governor. 

On remission to the Divisional Court to determine whether the applicants had 
received a fair hearing, all 16 findings of guilt were quashed.” In Lane LJ’s 
words: ‘These men were prisoners. Some of them were dangerous. Most of them 
were difficult. All of them were no doubt to some extent untrustworthy. But they 
faced (and received) severe punishment and they were entitled to a fuller hearing 
than that which they in fact received.’” 

Why did the court reverse its traditional stance and assert its jurisdiction? While 
it is tempting to explain St Germain in terms of the working through of post- 





67 [1979] 1 QB 425. 

68 See Report of an Inquiry by the Chief Inspector of the Prison Service into the cause and circumstances 
of the events at HM Prison Hull during the period 31 August to 3 September 1976 (Fowler Report) 
Cmnd 453 (London: HMSO, 1977). See also Thomas and Pooley, The Exploding Prison (London: 
Junction Books, 1980). 

69 op cit n 67, p 447. 

70 ibid 447—448. 

71 ‘J find it difficult to visualise any circumstances in which certiorari would lie against the governor. 
His decisions are an intimate part of the disciplinary system of the prison,’ ibid at p 462. 

472. Rv Hull Prison Board of Visitors, ex parte St Germain (No 2) [1979] 3 All ER 545. 
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Ridge” notions of procedural fairness, it is important also to appreciate both the 
cavalier approach of the Board and the severity of some of the awards. Consider, 
for example, the case of Rajah, one of the prisoner applicants. Taylor records that 
it took the Board only 15 minutes to hear the four charges against Rajah and less 
than two minutes to deliberate before awarding him 390 days loss of remission, 
154 days loss of privileges, 154 days loss of earnings and 154 days exclusion from | 
associated labour.” Or take the case of Saxton, a prisoner who, arising out of the 
same incidents, had forfeited 720 days remission. The transcript reads: 


The governor said ... ‘Six out of 14 sightings say he was the first man onto the roof — 
others suggest it was Saxton who carried the bed to smash the windows to get on the roof.’ 
Then the chairman said: ‘Case proven.’” 


That was it. Saxton was not provided an opportunity to present his case; none of 
these witnesses had been identified; Saxton had not been given an opportunity to 
cross-examine these witnesses or to probe the evidence on which the governor had 
relied. And, of course, though effectively given a three-year prison sentence by 
the Board, he had not been legally represented. The difficulties of achieving fairness 
in the context of adjudications of itinerant panels should also be borne in mind. 
In 1978 Quinn interviewed St Germain and recorded that: ‘He did not know the 
names of many of the prisoners who were witnesses and who might have assisted 
him. Of those whose names he knew, he did not know their locations,’”7 

The ruling in St Germain, which received the approval of the House of Lords 
in O'Reilly v Mackman,”® opened up the disciplinary jurisdiction of Boards of 
Visitors to judicial review. Since St Germain, the courts have heard numerous 
applications by prisoners although, emphasising that their role is only to correct 
‘substantial injustice,’ many of these applications have been refused. Never- 
theless, there have also been various cases in which Board adjudications have been 





74 op cit n 21. 

75 Taylor, “Bringing Power to Particular Account: Peter Rajah and the Hull Board of Visitors’ in Carlen 
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76 See [1979] 3 ALI ER 545, 554. 

77 Quinn, op cit n 31, p 80. Note that it is now accepted that where the prison authorities know of a 
witness, that person’s identity must be revealed to the accused: R v Blundeston Board of Visitors, 
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potential witness: R v Liverpool Prison Board of Visitors, ex parte Davies [1982] The Times, 16 October. 
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of originating summons seeking declarations that the Board’s decisions were void because they breached 
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79 St Germain, op cit n 67, p 451 (per Megaw LJ). 

80 See R v Board of Visitors of Pentonville Prison, ex parte Rutherford, The Times, 21 February 1985 
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Swansea Prison, ex parte Scales, The Times, 21 February 1985 (pre-hearing papers had omitted brief 
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quashed on the grounds that they were unfair.*! An illustration of the court’s role 
in providing positive guidance on the meaning of fairness in the context of prison 
disciplinary hearings is R v Board of Visitors of Gartree Prison, ex parte Brady 
and Mealy,® a case in which Hodgson J held that the adjudication breached basic 
standards of fairness in a number of respects. 

In this case, facing six charges arising from a riot at Gartree Prison, Mealy arrived 
at the adjudication to find that, without adequate explanation, the sixth charge was 
being dealt with first. Further, when, in respect of that charge, Mealy called a prisoner 
witness who informed the panel that he had not seen Mealy present, the chairman 
replied: ‘And you wouldn’t say if you had recognised him?’ Hodgson J described 
this as ‘an unfortunate question of observation ... It must have had the effect of 
convincing the prisoner that no witness he called stood much chance of being 
believed. ’®3 Also on this charge, Mealy was refused permission to call the prison 
doctor as a witness. Hodgson J was convinced that in respect of this charge the 
proceedings “did not, by a long way, reach the standard of fairness which they should 
have done.’™ Defects were also found in relation to a number of the other charges 
and the court provided significant pointers indicating the requirements of fairness 
in this context: if witnesses are to be excluded it must be for a good reason and 
not simply because the panel doubt their credibility; if the panel or reporting officer 
is allowed to put questions to a witness, the accused must be afforded the same 
facility; that the accused should be allowed to sum up in his defence; that, despite 
the responsibility to hear the charges de novo, the record of the preliminary hearing 
should be produced if it is necessary for the accused to help establish his defence; 
‘that an equivocal plea should result in the entering of a plea of ‘not guilty’; and 
that witnesses could be allowed in relation to a plea of mitigation and not only in 
respect of a defence. 

During the 1980s, then, the courts played an active role in providing guidance 
on fair procedures in the context of prison disciplinary hearings. Many of the cases, 
even those which were ultimately unsuccessful, have resulted in significant amend- 
ments being made to the administrative guidance issued by the Home Office on 
the conduct of disciplinary hearings, including, it should be noted, hearings before 
governors. 


The Issue of Legal Representation 


Probably the most important single aspect of procedural fairness in the disciplinary 
context has been the issue of representation. As a result of both personal and environ- 
mental factors, prisoners generally experience great difficulty in presenting their 


81 See R v Board of Visitors of HMP Walton, ex parte Weldon, The Times, 6 April 1985 (possible bias 
in hearing two charges against a prisoner on separate occasions and awarding punishment for both 
on latter occasion); R v Board of Visitors of Dartmoor Prison, ex parte Smith [1986] 3 WLR 61 (no 
power, when dismissing one charge, to direct that the prisoner be charged with a lesser offence); 
R v Board of Visitors of Highpoint Prison, ex parte McConkey, The Times, 23 September 1982 (to 
establish offence against good order and discipline, evidence of participation must be shown and not 
sufficient that prisoner remained in the vicinity of someone he knew was committing an offence); 
R v Deputy Governor of Camp Hill Prison, ex parte King [1985] QB 735 (prisoner not guilty of 
possession of unauthorised article simply because it was discovered in a cell which he shared with 
others). In King awards were not quashed (see further below p 515), but the finding had a significant 
impact on practice. 

82 The Times, 14 November 1981. 
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case well.® The prison authorities traditionally have rejected the argument that 
prisoners are entitled to representation and have relied on Prison Rule 49(2) which 
states that: ‘At any inquiry into a charge against a prisoner he shall be given a full 
opportunity of hearing what is alleged against him and of presenting his own case’ 
(emphasis supplied). This ostensibly restrictive formulation, however, is a product 
of rule-making power and is not imposed by the parent statute which simply states 
that the prisoner ‘shall be given a proper opportunity of presenting his case.’* Are 
there not circumstances in which prisoners refused representation may be denied 
an adequate opportunity of presenting their case? 

Throughout the post-war period, efforts have been made to introduce statutory 
amendments allowing for legal representation in respect of certain disciplinary 
offences. The first attempt occurred during the Criminal Justice Bill of 1948 in respect 
of corporal punishment,” but this was deflected by the Government who referred 
the issue to a committee on prison punishment. The Franklin Committee made 
a number of useful recommendations on disciplinary procedures but, on the issue 
of representation, recommended that prisoners charged with offences against 
discipline should not be allowed legal or other representation.® This recommenda- 
tion was accepted by the Home Secretary™ and it is a position which the Govern- 
ment has since maintained.*! A further bout of disquiet occurred in the early 1970s 
as a result of a general growth in rights consciousness” and interest in the com- 
parative status of prisoners.” The Government in 1973 established a working party 
chaired by T.G. Weiler of the Prison Department to review hearing arrangements 
for prisoners charged with disciplinary offences. The Weiler Report concluded, 
however, that it should remain the prisoner’s task to present a defence.” Since this 
report was published at the same time as the courts, in Fraser v Mudge,” rejected 
the idea of a right to representation as a requirement of natural justice, it appeared 
that the judiciary and the administration were at one on this issue. 

The Weiler Report did make a number of positive proposals on disciplinary 
procedures in general% and, in relation to assistance for the prisoner at adjudica- 
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tions, recommended, first, that an experiment be undertaken of enabling prisoners 
to obtain assistance from prison officers in the preparation of their defence and, 
second, that the Prison Department should give consideration to the provision of 
an experienced court clerk to assist Boards in complex cases. Versions of both 
experiments were undertaken. The first experiment, carried out by the Home Office 
Research Unit, examined the possibility of prisoners obtaining assistance from a 
board member who would not be on the adjudication panel. It concluded that most 
prisoners felt that the pre-hearing meeting with a board member made little difference 
to the outcome.” But it also revealed some matters of general concern. In one 
hundred adjudications observed by one of the researchers, 99 procedural errors were 
noted.’ The study recognised that, in the absence of formal assistance, board 
members often were unable to help the prisoner since panel members often lacked 
the technical knowledge or training to ask the right questions and bring out all the 
facts.” The researchers also observed that: 


Some of the prisoners were poorly educated and not very intelligent. Furthermore, a few 
spoke poor English and a few seemed to have psychiatric problems. Unless they are given 
considerable assistance, it is unrealistic to expect such men to prepare an accurate written 
statement or to present their case effectively .'” 


The second recommendation did not result in action until 1988 when the Home 
Secretary announced that, for an experimental period, selected Boards would be 
serviced by court clerks. Research undertaken in relation to this experiment concluded 
that the impact of clerks on proceedings had been minimal and provided further 
evidence of the deficiencies of Boards.” 

During the 1970s the issue of advice for, and representation of, prisoners was 
also considered by the Royal Commission on Legal Services. Their Report recognised 
that prisoners were at a disadvantage in securing access to legal services and 
recommended the establishment of duty solicitor schemes for prisons.'™ In relation 
to adjudications, they viewed forfeiture of remission as an extended loss of liberty 
and considered that no prisoner should face a penalty of loss of remission for more 
than seven days unless given the opportunity of having legal representation.'® This 
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was a fairly radical proposal since it would also bring legal representation to 
governors’ hearings. The recommendation was not, however, implemented. Indeed, 
during the same month as the Commission reported, so too did the May Committee 
on prison services. As part of his investigations, May J took the unusual step of 
consulting the judiciary informally as to their views on Boards of Visitors conducting 
disciplinary hearings. The judges’ view was that judicial review offered an adequate 
safeguard in respect of the existing system and the Committee concluded that: ‘On 
balance we do not think a sufficient case for change has been made out.’ 

By 1980, although the issue of representation had been canvassed officially on 
a number of occasions, statutory reform had not ensued. It was thus left to the courts 
to consider by way of judicial review. Judicial action, once again, was triggered 
by prison disorder. On this occasion the key cases arose as a result of events at 
Albany Prison in 1976 and 1983, which led respectively to applications under the 
European Convention and for judicial review. 

The 1976 incident involved six prisoners who had occupied a prison corridor and 
had refused orders to give up their protest. When prison staff regained control, injuries 
to both groups were sustained. Campbell and Fell, two of the prisoners concerned, 
were charged with offences under the then Rule 47(1) (mutiny or incitement to 
mutiny), thus rendering them liable to exceptionally severe punishment under the 
then Rule 52, which classified mutiny as an ‘exceptionally grave’ offence. They 
were awarded forfeiture of remission for 605 days and 570 days respectively. 
Campbell, who had refused to attend the Board hearing unless legally represented, 
sought leave to apply for judicial review but his application failed, as did his appeal 
to the Secretary of State. Fell was primarily concerned with difficulties in obtaining 
legal advice in connection with his personal injury claim arising from the incident. 
Both applied to the European Commission, claiming that the proceedings before 
the Board were in breach of Article 6 of the Convention, which states, inter alia, 
that everyone charged with a criminal offence or with the determination of his civil 
rights is entitled to a ‘fair and public hearing ... by an independent and impartial 
tribunal’ and that everyone charged with a criminal offence has the right to legal 
assistance. The Commission accepted the prisoners’ claim that, because of the serious 
nature of the charges and the extent of the punishments, the hearings before 
the Board constituted the determination of a criminal charge. The Commission 
also concluded that the Board did not constitute an ‘independent and impartial 
tribunal. ’!% 

While this case was wending its way through European channels, a further incident 
occurred at Albany Prison. In 1983, following a riot and rooftop demonstration 
there, a number of prisoners were charged with disciplinary offences, including 
two who were charged with mutiny. At the hearings they all applied to be legally 
represented but the Board, relying on Fraser v Mudge,’ refused their requests. 
The applicants sought judicial review and, after leave was granted, the disciplinary 
hearings were suspended pending the outcome of the application. In R v Secretary 
of State for the Home Department, ex parte Tarrant,’” the applicants argued that 
the court was not bound by Fraser v Mudge since, in failing to distinguish between 
the governor’s and the Board’s functions, its ratio was inconsistent with St Germain. 
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In effect, the applicants were arguing that, because of the seriousness of the charges 
and potential penalty, there should be a right to legal representation in Board hearings. 
The Divisional Court, however, held that there was in fact no inconsistency between 
the two cases, particularly because in St Germain the Court of Appeal did not 
conclusively distinguish between the governor’s and the Board’s functions. Conse- 
quently, the Divisional Court held that they were bound by Fraser; the applicants 
had no right to legal representation. 

The applicants then argued that, although there may be no right to representation, 
the Board possessed a discretion to grant legal representation, which discretion must 
be fairly exercised. On the issue of discretion, Fraser was silent; the issue had not 
been raised. The Divisional Court, following the standard authorities,’ found that 
the Board possessed an inherent power to permit legal representation. Following 
Lord Wilberforce’s dictum in Raymond v Honey,’ the question thus was whether 
the discretion vested in the Board at common law could be said to have been taken 
away expressly or by necessary implication. On this point, the Minister argued the 
latter and, in particular that: such a discretion was inconsistent with the disciplinary 
structure since Board hearings are inquisitorial rather than adversarial; that the Board 
lacked the assistance of a legally qualified clerk; that it was not bound by the technical 
rules of evidence; that if all Boards were required to consider whether or not to 
permit representation it would produce innumerable logistical difficulties, unfairness 
between prisoners, and lead to considerable delay; and, finally, that it would enhance 
the risk of indiscipline amongst prisoners because no legal aid would be available 
for legal representation granted to them so that some, though entitled to it in the 
Board’s exercise of discretion, would not be able to afford it and would have to 
go without.'! The Divisional Court, however, saw little force in these objections, 
holding that Boards possessed a discretion to grant representation and that the 
Minister’s concerns, while relevant to the question of whether a discretion should 
be exercised in a particular case, did not constitute reasons for excluding legal 
representation under any circumstances. 

The final question for the court in Tarrant was whether the Board should in this 
particular case have granted the prisoners’ requests for representation. In addressing 
this issue, Webster J laid down six considerations which Boards should take into 
account: (1) the seriousness of the charge and the potential penalty; (2) whether 
any points of law are likely to arise; (3) the capacity of a particular prisoner to 
present his own case; (4) procedural difficulties; (5) the need for reasonable speed 
in adjudication; (6) the need for fairness as between prisoners and as between 
prisoners and prison officers.!!! Having regard to these considerations, Webster J 
concluded that the complexities of a mutiny action were such that no Board properly 
directing itself could reasonably decide not to allow the prisoner legal representa- 
tion. "!2 In respect of the other decisions and awards, the Court quashed the findings 
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on the ground that the Board had not properly exercised its discretion to consider 
the issue of representation. 

Having reached the decision it did, the Divisional Court felt it unnecessary to 
address the arguments advanced in reliance on Article 6 of the Convention or the 
opinion of the Commission in Campbell & Fell. However, almost immediately after 
the Tarrant judgment came the judgment of the European Court in Campbell & 
Fell,’ in which, by four votes to three, it was held that the ‘exceptionally grave 
charges’ against the prisoners constituted criminal charges for the purpose of the 
Convention and that, although the Board was sufficiently independent of the Home 
Secretary, legal representation should have been permitted as of right. 

The Tarrant and Campbell & Fell cases had a major impact on the prison disci- 
plinary system.'* In July 1984, the Home Office advised Boards and governors 
that, as a result of Campbell & Fell, there were now circumstances in which a prisoner 
had the right to legal advice, assistance and representation but that that right existed 
only when prisoners were charged with the ‘especially grave offences’ under Rule 52 
of mutiny or doing gross personal violence to an officer.!5 This was a narrow and 
formalistic interpretation. The European Court had reasoned that representation 
should have been granted because the nature of the offence and the potential gravity 
of the punishment brought the issue within the criminal sphere, not because they 
were Classified as “especially grave’ within the terminology of the Prison Rules. 
Nevertheless, the Home Office view seems to have been accepted in administrative 
circles. 16 

The ambiguities in Campbell & Fell and the need to flesh out Webster J’s criteria 
in Tarrant resulted in a number of further applications for judicial review.!" The 
most important post-Tarrant case, however, was R v Board of Visitors of HM Prison, 
The Maze, ex parte Hone & McCartan,'"* in which the House of Lords considered 
the issue of whether the nature of the offence should, as a matter of domestic law, 
carry with it the right to legal representation. This case concerned applications by 
two prisoners who were charged with assaults against prison officers and who had 
applied for, and were denied, legal representation. The Board had imposed penalties 
of 60 days loss of privileges including cellular confinement for the first 30 days 
on Hone, and 100 days forfeiture of remission and cellular confinement for 30 days 
suspended for 6 months on McCartan. Before their Lordships, it was argued that 
Fraser v Mudge was wrongly decided but this argument was rejected. Lord Goff, 
giving the judgment of a unanimous House, held that, although Boards were bound 
to give effect to the principles of natural justice, it did not follow that, simply because 
a charge is related to facts which in law might constitute a crime, the tribunal was 
required to grant legal representation. In considering Article 6 of the Convention, 
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Lord Goff suggested that the European Court had given a restricted meaning to 
the term ‘criminal offence’ in order to ensure that it ‘did not exceed the bounds 
of common sense’ and that, although the techniques of English law and Convention 
jurisprudence were different, the objectives sought were harmonious.'!? “Common 
sense’ or not, Lord Goff in fact treated the Convention dismissively and the restric- 
tions which he placed on the right to representation failed to reflect the principles 
of Convention jurisprudence. '* 


Governors’ Awards 


In reaching his decision, Lord Goff clearly considered that, if a right to representation 
existed before the Board, the same considerations would apply in relation to._proceed- 
ings before the governor, since no clear-cut distinction could be drawn between 
their functions.'2' If correct, Lord Goff’s general approach seemed to raise doubts 
about the distinction adopted in St Germain to the effect that, because the governor’s 
disciplinary powers were intimately connected to the exercise of managerial functions, 
the governor’s jurisdiction was not subject to certiorari. The issue of whether judicial 
review would lie against governors’ awards was undoubtedly of major significance 
because, although their powers are more limited than those of Boards, governors 
determined 95 per cent of disciplinary hearings. The first case to raise this issue 
concerned an application by Ewing, then a prisoner at Cardiff prison, for judicial 
review of a governor’s adjudication on 12 August 1983. When Popplewell J granted 
leave to apply, the Home Office, feeling that this was not a propitious moment to 
contest the issue,’ invoked the Minister’s power under Rule 56 to remit the award 
and restored the forfeited remission to Ewing who, no longer having any grievance, 
abandoned his application. !? 

The issue was not fully examined until the decision of the Court of Appeal in 
the following year in R v Deputy Governor of Camphill Prison, ex parte King.” 
In this case the prisoner complained that his conviction on a disciplinary offence 
by the deputy governor was based on a misconstruction of the rule under which 
he was charged. In the Divisional Court the two judges concurred in dismissing 
the application on the ground that there had been no misconstruction of the rule, 
but differed on the issue of jurisdiction. Kerr LJ could see no difference in principle 
between adjudications by Boards and governors but Glidewell J, following the 
prevailing view in St Germain, took the opposite view. On appeal, the Court of 
Appeal, disagreeing with the Divisional Court, held that the deputy governor had 
misconstrued the relevant rule. But the Court, in a judgment replete with references 
to the need for a ‘pragmatic solution’! and the consequences of making the 
governor’s actions reviewable being ‘frightening,’ held that it possessed no 
jurisdiction to correct the error. The prisoner’s only remedy was the petition the 
Minister, whose -decision alone could be subject to judicial review. 
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The tone of the decision in King, being rooted in the floodgates argument, ran 
counter to the approach in Tarrant, where this type of argument was dismissed both 
because it was unlikely to have a basis in fact and also because it was a factor which 
is irrelevant to the exercise of reaching a principled judgment. Furthermore, later 
in the same year, in R v Governor of the Maze Prison, ex parte McKiernan,'’ the 
Court of Appeal of Northern Ireland held that the governor’s adjudicative function 
was subject to judicial review. In reaching this conclusion, Lord Lowry CJ rejected 
the application of the military analogy of officer and subordinates to explain the 
relationship between governor and prisoner'*; held that the remedy of petition to 
the Minister ‘is neither all-embracing nor clearly defined’ and imposed no bar on 
certiorari'”; and concluded that the floodgates argument ‘is a last resort which is 
not in high judicial favour and which certainly does not impress me in this kind 
of case.’'%° The issue clearly required the attention of the House of Lords. 

This eventually happened in 1988, in the case of Leech v Deputy Governor of 
Parkhurst Prison."3' Leech, having been awarded 28 days forfeiture of remission 
by the deputy governor, petitioned the Minister, arguing that the decision contravened 
the principles of natural justice. The petition was allowed and the punishment remitted 
but, since the Minister had no power to quash a guilty finding, Leech’s prison record 
remained unaltered. Leech thus sought judicial review of the deputy governor’s 
award. The Divisional Court and Court of Appeal, being bound by King, both refused 
the application but leave to appeal was granted. Shortly before the hearing in the 
House of Lords, however, the Home Office remitted other periods of lost remission 
incurred by Leech in relation to previous disciplinary offences and consequently 
were able to release him from prison, presumably in the expectation that the House 
would consider the issue moot.!* After Leech’s counsel submitted a supplementary 
petition arguing that this was a tactic to prevent consideration of the legal issue, 
however, the case was heard. 

The Home Office contended that, since Parliament had expressly imposed on the 
Minister the duty to ensure compliance with the 1952 Act, there was no need for 
the court to intervene in the administrative system at any point short of a failure 
by the Minister to perform that duty; it was that failure alone that was susceptible 
to judicial review. This argument was rejected on the ground that it is now well 
established that the courts have jurisdiction to review the exercise of any statutory 
power which affects the legitimate expectations of citizens and is of a kind which 
must be exercised in accordance with the rules of natural justice. Since the governor 
held a statutory office and exercised statutory powers which affected the rights and 
legitimate expectations of prisoners, and since the governor’s duty to act in accordance 
with the rules of natural justice was clearly spelt out in the Prison Rules and had 
never been in question, the governor’s powers were subject to the court’s jurisdiction. 

Before the House, it was open to the Home Office not only to support King but 
also to challenge St Germain. This the Home Office did not do. It was a stance 
which Lord Bridge endorsed as ‘an eminently sensible and commendable attitude’ 
since the court had ‘heard no suggestion of any adverse effects flowing from the 
exercise of the courts’ supervisory jurisdiction over proceedings before boards of 
visitors’ and fears that ‘the subjecting of disciplinary proceedings to scrutiny by 
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courts would have inevitably adverse affects [sic] on the discipline and morale of 
prisoners and staff alike’ have proved ill-founded." The key issue thus was 
whether the governor’s disciplinary functions were indivisible from his managerial 
responsibilities. On this point Lord Bridge suggested that: 


Every submission recorded in the report of counsel’s arguments which sought to sustain Lord 
Widgery CJ’s view [in the Divisional Court in St Germain] ... that the last defensible bastion 
to prevent a disastrous intrusion by the courts into the management of prisons could only 
be held by refusing jurisdiction to review boards of visitors’ decisions has, in the arguments 
of the present appeals, been not so much abandoned as transposed and adapted to sustain 
the alternative position that the system of prison discipline, having survived and even benefited 
from judicial review of decisions by boards of visitors, would nevertheless be totally 
undermined if the court once crossed the threshold of the governor’s province beyond which 
it could not stop short of accepting responsibility for every facet of prison management. i 


Lord Bridge, giving the leading opinion of a unanimous court, held that, although 
_ the two aspects of the governor’s duties were related, the court had no greater 
difficulty in drawing a distinction between them than in the parallel case of Boards 
of Visitors’ functions. Jurisdiction was thus asserted over the disciplinary functions 
of the governor and the award against Leech quashed. In concluding, Lord Bridge 
acknowledged that ‘the views which I express are no less speculative than those 
expressed in King’s case’ but that “if the social consequences . . . are so detrimental 
to the proper functioning of the prison system ... it lies in the province of the 
legislature not the judiciary to exclude the court’s jurisdiction. ’!* 

‘As a result of the Leech decision, it is clear not only that governors’ awards are 
subject to judicial review but also that the governor has a discretion to consider 
whether to permit representation and that, if faced with a request for legal assistance, 
must apply the Tarrant criteria in exercising that judgment. In Hone & McCartan, 
Lord Goff stated that: ‘In the nature of things, it is difficult to imagine that the rules 
of natural justice would ever require legal representation before the governor." 
This seems a rather narrow and blinkered view since the governor’s power effectively 
to sentence a prisoner to an additional two month prison sentence is a serious penalty. 
It is worthy of note that, in practice, legal representation has now been permitted 
in disciplinary hearings before the governor." 


E Reform of the Prison Disciplinary System 


St Germain had opened up the operation of the prison disciplinary system to judicial 
scrutiny. But it was the Campbell & Fell and Tarrant cases of the early 1980s that 
presented the most significant challenge to the system. The view of the European 
Commission, expressed in Campbell & Fell, that the Board of Visitors did not 
constitute an ‘independent and impartial tribunal’ appeared to signal a death knell 
for the Board’s adjudicative role. It was largely in response to this finding that, 
in October 1983, the Secretary of State announced the establishment of a departmental 
committee to review the operation of the prison disciplinary system. 138 The Prior 
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Committee’s role was further complicated, however, when, shortly after, the 
Divisional Court delivered its judgment in Tarrant. It was one thing to require 
adjudications to be subject to judicial perceptions of natural justice; it was quite 
another to permit lawyers to perform an active role in the proceedings. The Commis- 
sion’s ruling in Campbell & Fell threatened to legalise the disciplinary proceedings 
from without. The Divisional Court’s ruling in Tarrant provided the opportunity 
to legalise the proceedings from within. Both threatened to undermine the disciplinary 
character of the proceedings. 

The Minister responded to Tarrant by stating that, where Boards permitted legal 
representation and the prisoner was without funds, the costs would be met 
centrally’; subsequently, provision was made for costs to be met from the legal 
aid fund.’ During 1986, legal representation was granted in 59 cases, which 
constituted 1.6 per cent of the 3,765 cases heard before the Boards and around one- 
third of cases in which representation had been requested." This can scarcely be 
seen as a major influx of lawyers into the process. There was also little evidence 
to suggest that, after Tarrant, prisoners’ views of the system had changed. The 
main problem was that they felt that the Boards were on the side of officers, and 
no amount of procedural protection was likely to remove that perception. The view, 
which had been regularly expressed throughout this century, was that the Board 
of Visitors was not truly independent and that its function was to bolster the authority 
structure." This was the basic issue which the Prior Committee was required to 
address. 

The Committee, which reported in 1985,' recognised that the ‘present system 
is no longer adequate’! and made a number of significant proposals for reform. 
Blending the views of Campbell & Fell and Tarrant, it recommended that “especially 
grave offences’ should be dealt with in the criminal courts and that a new criminal 
offence of mutiny be created.'46 It also recommended that, while governors should 
continue to deal with the majority of disciplinary offences, it was essential that the 
body dealing with more serious offences ‘be clearly seen to be wholly independent 
of the prison system.’"’ It thus concluded that the Board of Visitors be relieved 
of its disciplinary functions and, in its place, recommended the creation of a new 
statutory tribunal, the Prison Disciplinary Tribunal.! It was envisaged that this 
Tribunal should have a judge as President and that the chair of each panel should 
be legally qualified. The panels would hear the more serious disciplinary charges 
and would also hear appeals from a governor’s adjudication at which a punishment 
exceeding seven days forfeiture of remission was imposed. It was further proposed 
that, with leave, an Appeal Tribunal presided over by the President could consider 
appeals from first instance Tribunal decisions. 
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The Government supported the proposed separation of the Boards’ watchdog and 
adjudicatory functions.° The Tribunal proposal was, however, felt to be too 
cumbersome and too expensive, particularly since, although dealing with offences 
which need not be criminal in character, it would be a more weighty body than 
magistrates’ courts. It was thus proposed that the adjudicatory role be performed 
by local panels of lay people and that collectively these panels would constitute a 
new Prison Disciplinary Tribunal. The Government indicated that it intended to 
introduce legislation ‘at an early opportunity.’*' In September 1987, however, 
Lord Caithness announced that the Criminal Justice Bill, then passing through 
Parliament and the obvious vehicle for enacting the change, would not be so 
utilised.52 It was conceded that ‘a consensus on the role and makeup of the new 
tribunal was not reached, and ministers decided that for the foreseeable future Boards 
of Visitors should continue to conduct adjudications.’'? This was viewed by some 
as ‘nothing short of scandalous’ since ‘wide support had been expressed for the 
introduction of the independent tribunal. ’!* It was in this context that the Home 
Office resurrected the Weiler Report’s proposal to introduce court clerks to assist 
Boards on an experimental basis.'* 

This ‘not entirely satisfactory’ situation’ was soon overtaken by events. In 
April 1990 there occurred at Manchester Prison (Strangeways) the largest single 
disturbance in the history of the Prison Service in this country.” The Strangeways 
riots were followed by a series of disturbances at some 25 other prisons over the 
rest of the month.'5* These disturbances caused the Government to appoint the 
Woolf Inquiry’? which, as part of its comprehensive analysis, examined the disci- 
plinary system and made recommendations for reform. Woolf concluded that: ‘[i]f 
penalties equivalent to quite long prison sentences are required, then it is more 
satisfactory that they should be awarded by a Court’; that there should be a clear 
distinction drawn between disciplinary proceedings and criminal proceedings; that 
the high scale of penalties awarded by the Board of Visitors is not justified by the 
nature of the offences; that the present powers of punishment of a governor are 
adequate; and that in future all disciplinary proceedings should be conducted by 
governors.'© Woolf further recommended that there must be an avenue of appeal 
from the governor’s award and that there should be an independent element within 
it.'5' This should continue to be an appeal to the Area Manager, but there should 
be a right of appeal from the Area Manager’s decision to a Complaints Adjudicator, 
an independent officer who would act as the final stage for reviewing disciplinary 





150 Home Office, The Prison Disciplinary System in England and Wales, Cmnd 9920 (London: HMSO, 
1986). 

151 ibid 3. 

152 Lord Caithness, Text of Address to Annual Conference of Boards of Visitors, September 1987 (London: 
Home Office, 1987: internal circulation). 

153 Home Office, Manual on the Conduct of Adjudications in Prison Department Establishments (London: 
HOPD, 1989), Preface. 

154 Light and Mattsfield, ‘Prison Disciplinary Hearings: The Failure of Reform’ (1988) 27 Howard J 
266, 278. See also Shaw, ‘No Prior Commitments,’ Legal Action, November 1987, 5. 

155 See above p 511. 

156 Lord Caithness, op cit n 152, p 30. 

157 Home Office, Custody, Care and Justice: The Way Ahead for the Prison Service in England and Wales, 
Cmnd 1647 (London: HMSO, 1991) para 7. 

158 ibid. 

159 Prison Disturbances, April 1990. Report of an Inquiry by the Rt Hon Lord Justice Woolf (Pts I and I) 
and His Honour Judge Stephen Tumim (Pt IT) Cmnd 1456 (London: HMSO, 1991). 

160 ibid paras 14.402—14.406. 

161 ibid para 14.420. 


> The Modern Law Review Limited 1993 519 


The Modern Law Review [Vol. 56 


awards and also as the last stage of the grievance procedure within prisons. 

The Government accepted Woolf’s recommendations on these matters. In 
September 1990 the Prison Service introduced a new complaints procedure’® and, 
from 1 April 1992, the disciplinary jurisdiction of the Board of Visitors was removed 
and governors conducted all disciplinary cases within the limits of their existing 
powers.’ Prisoners could still appeal against the disciplinary decisions of 
governors to the Area Manager but the Government also recognised that there should 
be a further independent avenue of appeal.'© In March 1992 the Prison Service 
issued a consultation paper on the introduction of a Complaints Adjudicator% and 
on 28 January 1993 the Home Secretary announced that in the spring he would appoint 
a Prisons Ombudsman ‘to consider grievances from prisoners who have failed to 
obtain satisfaction from the present internal complaints system.’'7 The new 
system, which is expected to be operative by the end of 1993, will be established 
without primary legislation. 

The Prisons Ombudsman will have the power to act as a final mechanism of review 
of disciplinary awards. Prisoners will be required to submit a complaint within one 
month of receipt of the Area Manager’s decision on their appeal and the Ombudsman 
will have a time target of eight weeks for providing a substantive reply. Although 
the Ombudsman will have no power to rehear a disciplinary case, since that would 
require primary legislation, he will be able to review cases on their merits as 
well as on procedural grounds. The Ombudsman’s decisions will take the form 
of recommendations to the Chief Executive of the Prison Service and he will be 
required to make an annual report to the Home Secretary which will be laid before 
Parliament. 163 

The post-Woolf reforms mark a significant change in the structure of the prison 
disciplinary system. In its final version, however, it seems to be an attempt by the 
Home Office to respond to the imperative of an independent element without 
legalising the system any more than is absolutely necessary. The introduction of 
the Prisons Ombudsman without primary legislation ensures that the office will have 
no power to re-hear cases and its decisions will simply take the form of recom- 
mendations. Under the Woolf proposal, both the Area Manager and the Complaints 
Adjudicator would have had the power to re-hear cases. The consultation paper 
suggested that the Area Manager should not, but held out the possibility that the 
Complaints Adjudicator could be vested with this power. This now appears to be 
most unlikely. The recommendatory power is more in keeping with the institution 
of Ombudsman but, as Woolf recognised, the ‘Complaints Adjudicator would not 
be a Prisons Ombudsman. ’!® The role of the office is not to establish a grievance 
procedure but simply to advise at the final stage of existing grievance procedures. 
More importantly, it is generally recognised that ombudsmen deal only with matters 
of propriety — administrative morality — and not with either merits and legality. 
But with this office it is clear that these limitations will not apply. Thus, while the 
Home Office believes that the title ‘should have a direct meaning to prisoners, and 
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should suggest openness and accessibility,’ to others it may suggest a distortion 
of a relatively well-understood technique. The Prisons Ombudsman proposal 
nevertheless has the consequence that in future the courts are likely to play a more 
marginal role in relation to the prison disciplinary system. We may, for example, 
expect the courts to refrain from granting judicial review until the prisoner has 
exhausted his administrative remedies and by this stage the complaint will have been 
reviewed at two levels of appeal and judicial review will be sought against the 
Ombudsman’s decision. The active period of judicial review of the prison disciplinary 
system may thus be drawing to a close. 


F Judicial Review and the Management of Prisons 


Since prisons are large institutions which vest discretion in officers, it would be 
naive to believe that the Prison Rules contain the entire disciplinary matrix of any 
particular prison regime. Other, more informal, mechanisms can also be utilised 
as instruments of ‘oblique discipline.’!7' Such mechanisms include the adaptation 
of other provisions within the Prison Rules for disciplinary purposes or the utilisation 
of more informal mechanisms, such as transfer to another establishment, alteration 
in categorisation, or the refusal of certain privileges which are not regulated by 
the Prison Rules. With the growing legalisation of the formal disciplinary framework 
since the late 1970s, it is possible that, within a regime, an informal disciplinary 
system will emerge alongside it or as a partial alternative to it. It is thus important 
to consider whether other aspects of prison management are subject to judicial 
supervision. While the courts have traditionally adopted a ‘hands off’ policy, it is 
important to note that in Leech the House of Lords refused to draw a strict distinction 
between a governor’s disciplinary and managerial functions for the purpose of holding 
the latter to be beyond the scope of judicial review; Lord Bridge simply stated that 
it was wrong to draw jurisdictional lines on a purely defensive basis.'” 

Our concern here is primarily with the manipulation of rules for disciplinary 
purposes.' One obvious example under the old disciplinary regime, and which 
has been the subject of judicial review, was to deflect relatively minor matters to 
the Board in the hope that a more serious form of punishment might be awarded. 
Thus, in R v Board of Visitors of HM Prison Wandsworth, ex parte Reid, counsel 
for the Board was obliged to accept that the panel had not been lawfully seized of 
the charge under Rule 47(18) (of refusing to take his hands out of his pockets) and 
the award was quashed.'” A potentially more serious concern is raised by allega- 
tions that strip searching has been used as a form of punishment. Searching of 
prisoners is regulated by the Rules,” although detailed instructions on the use of 
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strip searching is contained in a restricted document.'” In one case, two Brixton 
remand prisoners, having been strip searched before and after each court appearance 
and after every visit, and having been body searched around 30 times a week, !78 
sought to test the legality of this practice. In R v Governor of HM Prison Brixton, 
ex parte Anderson and O’Dwyer,'” Hodgson J refused leave on the ground that 
the issue was purely managerial in character and he was bound by the Court of 
Appeal decision in King.’ Although the King decision has now been overturned, 
it seems unlikely that the courts would be willing actively to review a managerial 
decision of this character. Many of the examples of possible use of powers for covert 
disciplinary purposes, however, involve general discretionary action, such as moving 
a prisoner from a single to a multi-occupancy cell, or limiting the use of recreational 
or educational facilities, or losing a valued job. It has even been suggested that 
informal sanctions of this nature could be more punitive than those of the formal 
disciplinary system.'*! Although an important aspect of prison life, it seems that 
there is little that existing external review agencies can in practice achieve. Whether 
the Prisons Ombudsman will be able effectively to police such practices remains 
to be seen. 

There are, nevertheless, certain more formalised circumstances in which rules 
can be utilised for disciplinary purposes where the courts may have an influence. 
One important example is the use of administrative segregation under Rule 43 ‘for 
the maintenance of good order or discipline,’'® a regime which ‘is not classified 
as a punishment, but the conditions of the regime . . . are often almost indistinguish- 
able from solitary confinement.’'® The use of Rule 43 for disciplinary purposes 
is vested in the governor, but it is subject to the requirement that no prisoner can 
be so segregated for more than 24 hours without the sanction of the member of 
the Board of Visitors or the Secretary of State and authority cannot be given for 
more than a month, although the authorisation may be renewed." It is rare, 
however, for members of the Board to exercise a power of independent over- 
sight.'® Is the exercise of this power subject to judicial supervision? It seems 
evident from Williams v Home Office (No 2)'% that breach of Rule 43 does not, 
as such, infringe a prisoner’s private law rights. In this case, the prisoner had been 
segregated in a control unit for 180 days in circumstances in which it was conceded 
that renewal of the authorisation had not been considered on a monthly basis. Tudor 
Evans J found that there had been failure to comply with the Prison Rules. Despite 
this, he held that segregation under Rule 43 in a control unit did not amount to 
punishment and that the legality of the prisoner’s confinement was unaffected by 
the breach of Prison Rules.!” But what of rights in public law? It is worthy of note 
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here that, in St Germain, Waller LJ had commented that segregation under Rule 43 
was ‘an administrative decision with serious consequences but one which could not 
be reviewed by the Court.’!* 

We might also note that an alternative to the use of administrative segregation 
as a technique of maintaining discipline is to transfer uncooperative or disruptive 
prisoners to another prison. This practice,'® universally known as “ ghosting,’ has 
been recognised as probably the most important of the informal sanctions.’ In R 
v Secretary of State for the Home Department, ex parte McAvoy,” a remand 
prisoner unsuccessfully sought judicial review of the Minister's decision to transfer 
him to another prison. Although Webster J stated that the Minister in exercising 
the power to transfer must act fairly, he stated that where, as in this case, the Minister 
transferred the prisoner ‘for operational and security reasons, > it would be difficult 
for the court to review that decision. Since such reasons are likely to be an aspect 
of almost any ‘ghosting’ decision, this decision suggests that here the courts are 
unlikely to play an active role. 

The issues of administrative segregation, ghosting and civil liability have recently 
been considered by the courts in the important case of R v Deputy Governor of 
Parkhurst Prison, ex parte Hague.'” In this case Hague, a category A prisoner at 
Parkhurst Prison, went for exercise on 6 July 1987 during a period in which exercise 
for category A prisoners had been cancelled.. No disciplinary action was taken,'”* 
but the following day he was warned that his conduct placed him at risk of being 
segregated under Rule 43 and transferred as a disruptive influence. On 8 July he 
was suddenly transferred to Wormwood Scrubs Prison in accordance with the 
procedures of CI 10/74, which provided that ‘a small number of secure cells in 
local: prisons should be set aside for the use of governors of dispersal prisons to 
accommodate troublemakers temporarily and at short notice for a cooling off 
period.’ Hague spent 28 days in segregation in Wormwood Scrubs (locked up 
for 23 hours per day, without his possessions and without access to education or 
work) and on 4 August was transferred to Gartree Prison on normal location. During 
this period in segregation, Hague applied to the Board of Visitors and petitioned 
the Minister concerning his transfer and segregation, but without success. He thus 
sought judicial review of the decision of the deputy governor of Parkhurst Prison 
to transfer and segregate him and of his continued segregation in Wormwood Scrubs. 

Hague made four basic submissions. First, that procedural fairness requires that 
a prisoner-have the right to make representations before being made subject to Rule. 43 
and also to be informed of the reasons for his segregation. Second, that the use 
of Rule 43 effectively as a form of punishment and in a manner which avoids the 
safeguards of the disciplinary procedure constitutes an abuse of power. Third, that 
since the power to segregate is vested in the governor of the prison at which the 
prisoner is in custody, his segregation in Wormwood Scrubs, being based on a 
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decision of the deputy governor of Parkhurst, was unlawful. Finally, that since the 
segregation was unlawful, he was entitled to damages for false imprisonment or 
for breach of statutory duty. 

The Divisional Court accepted that the court’s supervisory jurisdiction did extend 
to decisions made under Rule 43 and considered the determination of what the duty 
to act fairly required in this context to be the critical issue. The court rejected the 
arguments that fairness required either that the prisoner have a right to make 
representations or that a disciplinary charge must be preferred as a precondition 
to placing the prisoner on Rule 43, and held that it ‘would be difficult indeed to 
challenge the reasonableness of an honest conclusion reached by a prison governor 
as to the existence of a threat to good order in his prison.’'°> However, the court 
did hold that fairness required a governor invoking Rule 43 to provide the prisoner 
‘within a reasonable time adequate notice of the reasons for the making of the 
decision.’! The court nevertheless held that there was in fact no failure to provide 
reasons and, rejecting Hague’s other arguments, dismissed the application. The Court 
of Appeal adopted a slightly different approach. While accepting the fact that the 
court possessed a supervisory jurisdiction, it recognised that it should approach the 
issue with great caution. Consequently, the court not only rejected the claim that 
the governor was in breach of his duty to act fairly, but also disagreed with the 
Divisional Court’s view that a prisoner has a legal right to be given reasons for 
his segregation.” However, the court did accept the force of Hague’s argument 
on the construction of the rules and held that CI 10/1974 seemed in conflict with 
Rule 43 to the extent that it implied that the governor at the dispersal prison had 
power to order a prisoner to be made subject to Rule 43 at another prison. Since 
the Circular was still in force, the court granted declarations to that effect but, because 
the court believed that no injustice had resulted to the applicant (holding that it was 
‘highly unlikely’ that the governor of Wormwood Scrubs would have been willing 
to place Hague in association with his own prisoners), the court refused to exercise 
its discretion to grant certiorari to quash the decisions. 

After the Court of Appeal judgment the Home Office revoked CI 10/1974 and 
in September 1990 replaced it with CI 37/1990. This CI adopted the essence of 
both the Divisional Court and the Court of Appeal rulings. It directed that prisoners 
transferred in the interests of good order or discipline be given reasons as soon 
and as far as practicable and that, where the prisoner requests, reasons should be 
given in writing. It also emphasised that, ‘while the dispersal prison governor may 
authorise segregation at the dispersal prison before the transfer takes place, a decision 
as to segregation at the local prison must rest entirely with the local prison governor’ 
and that ‘the need for segregation must be kept under review by the local prison 
governor.’ We might also note that in August 1991 CI 37/1990 was revised to 
reflect proposals of the Woolf Inquiry. It now recommends that ‘establishments 
should endeavour to consume their own smoke’ and that ‘transfer should not be 
regarded as the normal solution,’ and requires that reasons be given in writing 
for all decisions to transfer and segregate under Rule 43.2 

Given the decision to revoke and replace CI 10/1974, the Home Office did not 
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contest the Court of Appeal ruling on the legality of its procedures in the House 
of Lords. The sole issue for consideration by the Lords was the question of whether 
a breach of the Prison Rules could expose the prison authorities to civil liability 
and on this issue their Lordships reiterated the views expressed in the earlier 
cases? that there was nothing in the Prison Act 1952 to indicate that Parliament 
intended to confer on prisoners a cause of action in damages for breach of the Act’s 
provisions or the Rules made under the authority of the Act.™ 

The Hague case is thus of importance in demonstrating that the courts are prepared 
to extend their supervisory jurisdiction to encompass managerial decision-making 
within prisons. The Government’s action in revoking CI 10/1974 was recognised 
by Lord Bridge as ‘confirm[ing] the view that the availability of judicial review 
as a means of questioning the legality of action purportedly taken in pursuance of 
the prison rules is a beneficial and necessary jurisdiction which cannot properly 
be circumscribed by considerations of policy or expediency in relation to prison 
administration.’°5 Nevertheless, it is also evident that there are practical limitations 
on the court’s ability adequately to supervise the management of prison regimes 
and the issue for the future is whether the Prisons Ombudsman’s reach will be more 
extensive than those of ‘the tentacles of the law.’ 


Conclusion 


Law may be viewed as an activity which seeks to subject human conduct to the 
governance of rules. What such a generalised definition obscures, however, is the 
critical issue of the function which such rules are designed to perform. The function 
of the rules may, for example, vary according to the form of order which the law 
seeks to bolster. The role of rules in a disciplinary order rooted in the precepts 
of command and obedience is significantly different to that discharged in an order 
(even one which is hierarchically structured) which attempts to establish impersonal 
rules of conduct. Within these two types of order we are likely to discover that 
the character of the rules — whether understood in terms of clarity of formulation, 
degree of accessibility, method of interpretation or mode of enforcement — varies. 
This basic point supplies the key to understanding the significance of this study.” 
The study has in essence sought to trace the processes through which the rules 
governing prison regimes have been revised, amended and reorganised as a result 
of the struggle to transform the authority structure of the prison system, from one 
rooted in disciplinary order to that of an impersonal legal-rational order.” 

The courts have played a key role in this process. The initial breakthrough came 
as a result of the European Convention which, through the articulation of general 
standards, provided the leverage needed to commence the process of opening up 
the closed, disciplinary order. But the workings of the institutional machinery of 
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the Convention have been complemented by the action of domestic courts through 
judicial review. In tandem these courts have brought about a fundamental shift in 
the accessibility of the rules,” and in access to advice and representation to assist 
in the resolution of disputes concerning the interpretation and application of the 
rules.” The courts have, through cumulative action, effectively promoted amend- 
ments to the rules to ensure that offences are more precisely defined,2" that 
procedures are more carefully defined,?!? that adjudicative procedures are followed 
in disciplinary hearings, and that an adequate system of administrative appeal 
is in place.?* The courts have also been influential in ensuring, first, that the 
unlimited powers of the Board of Visitors were repealed and then, subsequently, 
that their disciplinary jurisdiction was removed.?'5 Furthermore, the courts have 
generally persisted in the face of a stance by the Home Office which has been 
essentially defensive: whether by working to keep issues out of the courts?"5; by 
responding to judicial rulings in a minimalist?” or dilatory?! manner; or by 
backtracking on commitments.?!9 

While reorganisation of the prison disciplinary system has been at the core of this 
process, the influence of the court’s supervisory jurisdiction has extended beyond 
this sphere.”° Nevertheless, there exist certain practical limitations on the ability 
of the courts actively to supervise aspects of prison management and it will be 
interesting to see whether the Prisons Ombudsman’s influence will be more expansive. 
Given the court’s refusal to accept that action in breach of the Prison Rules exposes 
the authorities to a civil liability, one obvious, though contentious, issue for 
the Ombudsman will be whether in such circumstances compensation will be 
recommended. 
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We might note finally that, although the judiciary have played a key role in bringing 
about changes in the rule structure of the prison system, they have essentially been 
in the position of reacting to grievances expressed by prisoners themselves. The 
scale and extent of recent prison protests seemed to challenge the view that disorder 
in prisons is attributable to a small group of dangerous offenders and raised the 
prospect that they might be symptomatic of deeper-seated concerns. While these 
protests were primarily directed to basic issues of prison conditions, the Woolf Inquiry 
also recognised that one dimension of prisoners’ grievances concerned ‘a lack of 
justice’?! within the prison regime. In addressing the theme of ‘justice in prisons 
secured through the exercise of responsibility and respect,’ Lord Woolf was in 
essence articulating the general principle with which, during the previous 15 years, 
the judiciary had themselves been wrestling. 
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Dangerousness, Rights and Criminal Justice 
Estella Baker* 


Introduction 


Dangerousness, an individual’s ‘propensity to cause serious physical injury or lasting 
psychological harm,” is a highly influential factor in decision-making in the arena 
of mental health law and, to a more limited extent, the criminal justice system. It 
is a concept which is fraught with difficulty, particularly in the legal context.? Use 
of the exact term in legislation is rare. However, this has not prevented the courts 
from applying dangerousness as a criterion for decision making.‘ This is not as 
surprising as it might appear. Although no definitive definition exists, at the heart 
of the concept lies the assessment of future risk of serious harm. Courts are required 
to make just such an assessment when deciding to impose protectionist disposals 
following conviction. For example, both the Mental Health Act 1983, which enables 
an individual to be hospitalised as a ‘restricted patient,’> and the criteria for 
imposing a discretionary life sentence involve a predictive judgment of this type.® 
Similarly, once these orders have been made, predictive judgments are an integral 
component of decisions to discharge from hospital or to release from prison. There- 
fore, in reviewing such decisions the courts are again confronted by the issue of 
dangerousness. The aim of this article is to analyse the adverse implications for 
the rights of individuals who have been labelled as dangerous, either as a result 
of hospitalisation as a restricted patient, or through the imposition of a discretionary 
life sentence. 

Clearly, the principal infringements of the rights of individuals flow from the 
imposition of the incarcerating orders. However, two recent decisions suggest that 
the courts are prepared to go further. It appears that the attribution of dangerousness 
can be cited in justification of the denial or limitation of a more extensive set of 
rights than those affected by the Mental Health Act or the law applying to prisoners. 
This is a serious development because research studies have pointed consistently 
to the twin conclusions that assessments of dangerousness are more likely to be 
wrong than right, and that errors largely result from the exercise of excessive 
caution.” In other words, there is a tendency to over-prediction. Although the 
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research evidence does not relate directly to the orders under consideration in this 
article, it is based on studies conducted on a variety of disparate subject groups, 
across a number of jurisdictions.* Clearly therefore, the findings give rise to 
questions about the integrity of dangerousness as the basis of legal decisions which 
reduce the rights of individuals. These questions seem even more apposite when 
the criteria for imposing protectionist disposals are examined in the light of the effects 
of the orders once made. When subjected to scrutiny the criteria appear vague and 
elusive. It is argued, therefore, that there is a need for greater transparency in this 
area of the law. Further, that this need is given added impetus by the bifurcatory 
approach adopted by the Criminal Justice Act 1991, with its renewed emphasis on 
protectionism as a tenet of penal policy. 


A The Direct Consequences of Being Labelled as Dangerous 


In passing a discretionary life sentence or ordering an individual’s compulsory 
detention in hospital as a restricted patient under the Mental Health Act 1983, a 
court simultaneously makes the assessment that the individual is dangerous, labels 
them as such and makes them subject to a protectionist disposal. In other words, 
the predictive judgment that the individual is dangerous provides the justification 
for interfering with the individual’s rights. Obviously all prisoners and compulsory 
patients suffer a reduction in civil liberties; however, for those detained under 
protectionist measures the erosion is generally greater. In this section both the 
‘ordinary’ deprivations and those specific to dangerous detainees will be examined. 


Restricted Patients 


A main feature of the approach of the Mental Health Act 1983 to restricted patients 
is that the power to exercise managerial decisions regarding detention is concentrated 
in the hands of the Home Secretary, subject to review by the Mental Health Review 
Tribunal. In practical terms, this means that the powers which for ‘unrestricted 
patients’ are available to the patient’s responsible medical officer,’ the hospital 
authorities and, to a lesser extent, the patient’s ‘nearest relative,’ are either made 
subject to the minister’s consent"! or, in the latter case, removed altogether.'? For 
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assessments of dangerousness may be more accurate than the studies appear to show. See generally 
Walker, op cit n 7, p 368 et seq. See also Brody, ‘Prediction of Dangerousness in Different Contexts’ 
in Rosner and Weinstock (eds), Ethical Practice in Psychiatry and the Law (New York: Plenum Press, 
1990). 

9 Mental Health Act 1983, s 34(1)(a): ‘the registered medical practitioner in charge of treatment of 

the patient.’ 

10 ibid s 26(1). 
11 ibid s 41(3)(c). 
12 ibid s 41(3)(b). 
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this reason, it has been said that the restrictions actually operate on those charged 
with the patient’s treatment and welfare rather than the patient. In terms of their 
immediate effect that may be so. However, the statutory regime is more subtle than 
the observation implies. 

In particular, restricted patients are excluded from the ambit of a number of 
measures with the net effect that decision-making power is even more densely 
concentrated than is apparent at first sight. Where unrestricted patients are concerned, 
the responsible medical officer is under a statutory obligation periodically to review 
the patient’s case in order to determine whether the criteria for detention continue 
to be met. This arises because a hospital order is of fixed duration and therefore 
requires regular renewal. However, since the duration of a restriction order is 
set by the disposing court when making the order,'* the Act does not provide for 
an equivalent review of the detention of restricted patients.'5 

It might be said that this is insignificant since restricted patients share the right 
of all compulsory patients to have their detention reviewed at regular prescribed 
intervals'* by a tribunal. But even though the prospect of a hearing is likely to 
focus the responsible medical officer’s attention upon the patient’s case, the absence 
of a formal review remains important. Not only is there a genuine reduction in the 
range of individuals having autonomy to discharge the patient from hospital, but 
the emphasis of the respective decisions is materially different. To renew a hospital 
order the Act requires the responsible medical officer positively to decide that the 
criteria for doing so are present”; if not, the responsible medical officer may 
discharge the patient.'® However, in order to win a discharge from a tribunal the 
patient must satisfy it that the criteria are not present." Research has demonstrated 
that the latter is a far more difficult task because of the ease with which uncertainty 
is created where the emphasis of the decision is cast in negative terms.” 

The pivotal decision-making role of the minister is intended to ensure that public 
safety is the primary consideration when decisions about discharge, leave of absence 
and transfer are taken. Certainly, ministerial practice when the Mental Health Act 
1959 was in force was to deny discharge to patients who were no longer mentally 
disordered but still considered dangerous.?! The policy was severely criticised by 
the European Court of Human Rights which sent out the ‘plain message’ in X v 
United Kingdom” that patients no longer suffering from mental disorder requiring 
detention in hospital should be discharged, no matter how dangerous they were 
believed to be.” 





13 ibid s 20. 

14 ibid s 41(1). Orders are usually indeterminate. Although it is possible for restrictions to be imposed 
for a determinate period, the Court of Appeal stated that this is appropriate only in exceptional cases; 
R v Gardiner (1967) 51 Cr App R 187 approved in R v Birch (1990) 90 Cr App R 78, 89. 

15 Mental Health Act 1983, s 41(3)(a). 

16 ibid s 70. 

17 ibid s 20. 

18 ibid s 23(2)(a). 

19 ibid ss 72(1)(b) and 73(1). 

20 See generally Peay, Tribunals on Trial: A Study of Decision-Making under the Mental Health Act 
1983 (Oxford: Clarendon Press, 1989); Genn, The Effectiveness of Representation at Tribunals: Report 
to the Lord Chancellor (London: Lord Chancellor’s Department, 1989). 

21 Gostin, A Human Condition: The Law Relating to Mentally Abnormal Offenders: Observations, Analysis 
and Proposals for Reform, vol 2 (London: MIND, 1977) pp 86—87. 

22 (1981) 4 EHRR 181; see also Winterwerp v Netherlands (1979) 2 EHRR 387. 

23 Hoggett, Mental Health Law (London: Sweet & Maxwell, 3rd ed, 1990) p 191. 
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The independent power given to tribunals to discharge restricted patients” was 
intended to take account of the decision in X by specifically providing a check on 
the unfettered exercise of executive power. However, its powers are more limited 
than the minister’s. Unlike the Secretary of State, who may discharge a restricted 
patient either absolutely or conditionally at any time he thinks fit,” in making its 
decisions the tribunal must abide by statutory criteria? and operate within a 
defined timetable.” 

As far as the criteria for discharge are concerned, effectively the decision-making 
process is separated into two parts. At the initial stage the tribunal is required to 
consider the patient’s case in the light of the alternative criteria set out in section 
72(1)(b) of the 1983 Act. If either criterion is made out, the patient is entitled to 
be discharged, at which point the second stage of the process comes into play. Under 
section 73(1)(b) the tribunal must consider whether it is satisfied ‘that it is not 
appropriate for the patient to remain liable to be recalled to hospital for further 
treatment.’ In other words, the discharge may be absolute or made subject to 
conditions. 

At the initial stage the tribunal must consider whether it is satisfied, either: 


(i) that [at the time of the hearing the patient] is not suffering from mental illness, psycho- 
pathic disorder, severe mental impairment or mental impairment or from any of those 
forms of disorder of a nature or degree which makes it appropriate for him to be liable 
to be detained in a hospital for medical treatment; or ; 

(ii) that it is not necessary for the health or safety of the patient or for the protection of 
other persons that he should receive such treatment. 


There is no ambiguity here. Paradoxically, the statute imposes an obligation on the 
tribunal to discharge a patient whom it has found not to be mentally disordered under 
paragraph (i) even if it takes the view that the ‘patient’ constitutes a sufficiently 
significant danger to others to necessitate continued treatment in the interests of 
public protection.’ Thus, in line with the ruling in X, the implementation of 
section 72(1)(b) appears to undermine the raison d’être of the ‘safety first’ policy 
of the Act with regard to restricted patients. However, despite the clear demands 
of the legislation, the law has been demonstrated to work differently in practice. 
Studies of the manner in which tribunals discharge their powers show that in reality 
tribunals approach the job with the same cautious spirit as the minister.” Peay 
argues that tribunals have refined a number of logical arguments founded upon the 
nature of mental disorder, the negative drafting of section 72(1)(b) and wider problems 
to do with service provision, which can be introduced into the decision-making 
arena in order to justify the continued detention of a patient who is assessed as 
dangerous.” 

Take, for example, the case of a patient attempting to satisfy the tribunal that 
he is not suffering from a mental disorder under paragraph (i). Depending on the 


eS eo 

24 One exception remains under the 1983 Act. The minister retains authority over discharge decisions 
in relation to sentenced prisoners transferred to hospital as restricted patients; Mental Health Act 1983, 
s 74. 

25 ibid s 42(2). If the patient is conditionally discharged he remains liable to recall to hospital. 

26 ibid ss 72(1)(b) and 73(1). 

27 ibid ss 69 and 70. 

28 Thus, the discharge criteria in Part V of the Act conflict with the admission powers in Part III, see 
Baker, ‘Dangerousness. The Neglected Gaoler: Disorder and Risk Under the Mental Health Act 1983’ 
(1992) 3 Journal of Forensic Psychiatry 31. 

29 Peay, op cit n 20, especially at p 206; see also Genn, op cit n 20. 

30 Peay, op cit n 20, pp 211—216. 
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exact nature of the disorder involved, the patient may find that the application is 
refused on the grounds that the illness is only in remission and, therefore, that he 
continues to suffer from it. Alternatively, it may be suggested that the patient’s lack 
of symptoms are a function of ongoing hospital treatment which offers no guarantees 
as to the likely effect on the patient’s disorder if discharged. Both lines of reasoning 
point to the need for continued hospitalisation, even though the evidence to support 
them may be highly speculative. In turn, it has been contended that it is ‘philosophi- 
cally impossible to prove the absence of a disorder. ’3! Peay has suggested that 
tribunals are so responsive to any hint of uncertainty about the condition of the patient 
that they require a burden of proof more akin to ‘beyond reasonable doubt’ than 
the test of ‘balance of probabilities’ supposed to be applied. In summary, the research 
has shown that the procedural safeguards which have been conferred by the tribunal 
system have done very little to facilitate the exercise of patients’ substantive rights. 
So it is difficult not to draw the conclusion that, despite the reforms introduced 
in response to X v United Kingdom, the 1983 Acct still permits the lawful detention 
of individuals primarily, if not solely, on the grounds of dangerousness in the absence 
of mental disorder. Further, this view is supported by two recent decisions of the 
Court of Appeal. 

In R v Merseyside MHRT, ex p K, the Court of Appeal upheld the legality of 
a tribunal’s decision only conditionally to discharge a restricted patient, even though 
the tribunal had found in accordance with section 72(1)(b)(i) that he was not suffering 
from a mental disorder. The Court took the view that the definition of ‘patient’ 
in section 145(1) of the Act as ‘a person suffering or appearing to be suffering from 
mental disorder’ was to be read subject to the power of discharge of the tribunal. 
This meant that K remained subject to the controls in the legislation and, in particular, 
that he remained liable to recall to hospital by the Secretary of State at any time 
during the continuation of the restrictions. In R v Secretary of State for the Home 
Department, ex p K,” the Court of Appeal went on to confirm the legality of the 
minister’s decision to recall the patient to hospital without prior recourse to medical 
opinion on his mental condition. The clear implication of this decision is that not 
only is a restricted patient subject to the powers contained in the 1983 Act until 
the restrictions are lifted, but that, at least in some circumstances, the powers may 
be exercised even though there is no evidence that the person is mentally disordered 
under the terms of the Act.35 

It was argued by counsel for K that this interpretation was in direct contravention 
of Article 5(1) of the European Convention on Human Rights which provides that 
the right to liberty and security of the person may only be interfered with in respect 
of ‘persons of unsound mind.’ However, the Court of Appeal following earlier 
authority?’ took the view that the words of the statute were plain and unambiguous 


ac 


31 ibid p 211. 

32 [1990] 1 All ER 694. 

33 Under Mental Health Act 1983, s 42(3). 

34 [1991] 1 QB 270. l 

35 The safeguard against potential abuse of the recall power was said to be the obligation of the Secretary 
of State under s 75(1) of the 1983 Act to refer the case of a recalled patient to a tribunal within one 
month of his return to hospital; R v Secretary of State for the Home Department, ex p K [1991] 
1 QB 270, 281. 

36 Article 5(1) states that ‘Everyone has the right to liberty and security of the person. No one shall 
be deprived of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: ... (e) the lawful detention ... of persons of unsound mind.’ 

37 Rv Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696; subsequently affirmed 
by the House of Lords: Brind v Secretary of State for the Home Department [1991] 1 AC 696. 
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and that consequently there was no scope for looking to the Convention as an aid 
to interpretation.2* None the less, the correctness of the decision under the Conven- 
tion must be open to considerable doubt since the Court’s interpretation of the 1983 
Act stands at odds with the decision in X v United Kingdom. 


Discretionary Lifers 


The detention of life sentence prisoners is qualitatively distinct from that of the rest 
of the prison population in that the duration of the detention is indeterminate and 
consequently there is no date at which life sentence prisoners are entitled to be 
released. In this sense their position is more prejudicial than that of other prisoners. 
Indeed, the psychological anguish caused by indeterminacy has been recognised 
expressly by the courts.» This does not mean, however, that no indication 1s 
provided of how long a term a prisoner can expect to serve. 

A discretionary life sentence is regarded as comprising two distinct phases. 
The first ‘tariff’ phase constitutes the period to be served as retribution for the offence. 
Both the reformed early release system under the Criminal Justice Act 1991 which 
came into force in October 1992 and the previous mechanism for granting release 
on life licence allow for the tariff to be indicated to the prisoner. The tariff is the 
minimum term that the prisoner can expect to serve. The second ‘post-tariff’ phase 
caters for the need to protect the public against the continuing dangerousness and 
mental instability*! of the prisoner. Since both of these factors are susceptible to 
change over time (and may not survive the tariff phase), it is not regarded as possible 
to provide information about the likely duration of the second phase of the sentence. 

The system introduced in the 1991 Act is intended to introduce a measure of 
glasnost into the procedure by which tariff periods are set and early release decisions 
taken. For the first time a trial judge passing a discretionary life sentence on an 
offender who has been convicted of a violent or sexual offence is able (but not 
obliged)? simultaneously to make an order under section 34(2) of the Act speci- 
fying the tariff period to be served. Not only is the offender equipped immediately 
with the information to form a realistic view of the sentence in front of him, but 
the operation of the revised early release procedure is also triggered. In essence, 
this means that the offender’s case is referred automatically to a discretionary lifer 
panel of the Parole Board once the tariff has been served and, instead of its subordinate 
role under the original system (considered briefly below), the panel is now furnished 
with the power to release independently of the Secretary of State. 

This last reform is directly attributable to the ruling of the European Court of 
Human Rights in Thynne, Wilson & Gunnell v United Kingdom* that the previous 





38 Rv Secretary of State for the Home Department, ex p K, op cit n 35, p 280. 

39 Rv Pither (1979) 1 Cr App R (S) 209, 213. 

40 R v Parole Board, ex p Bradley, op cit n 4, p 834; Thynne, Wilson & Gunnell v United Kingdom 
(1991) 13 EHRR 666, 678—679. 

41 See further p 544 below. Presence of mental instability, one of the criteria for imposing a discretionary 
life sentence, has been linked to the issue of dangerousness in sentencing decisions; see, for example, 
R v Blackburn, op cit n 4, p 207. The two issues were also linked together by the European Court 
in Thynne, Wilson & Gunnell v United Kingdom, op cit n 40, p 692. 

42 The Court of Appeal has issued guidance that the power should be used except in the rare case in 
which the judge believes the offence to be so serious that a life term is justified on retributive grounds 
alone; Practice Note [1993] 1 All ER 747. In such cases it is believed that the former release arrangements 
which are preserved in respect of mandatory lifers under s 35 of the 1991 Act will apply. See Wasik, 
‘Arrangements for Early Release’ [1992] Crim LR 252, 258. The Home Office has indicated that 
the two systems may be streamlined in the near future; see The Guardian, 14 October 1992. 

43 (1991) 13 EHRR 666. 
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system governing the granting of release on licence to discretionary life sentence 
prisoners contravened the European Convention. As is well known, Article 5(4) 
of the Convention provides that a citizen who is deprived of liberty by arrest or 
detention shall have the right ‘to take proceedings by which the lawfulness of his 
detention shall be decided speedily by a court and his release ordered if the detention 
is not lawful.’ In earlier cases, the Court had developed a consistent view that, as 
far as determinate sentences founded on retribution and deterrence were concerned, 
the requirements of Article 5(4) were met by the combination of conviction at trial 
and the right of appeal against conviction and sentence.“ However, discretionary 
life sentences were recognised as being materially different in character due to the 
tariff/post-tariff division. Whilst the normal arguments regarding the requirements 
of Article 5(4) might apply to the tariff phase of the sentence, the Court was clearly 
satisfied that they were not met once the post-tariff stage was reached. This was 
because, at that point, the legality of the prisoner’s continued detention became 
contingent upon factors which were susceptible to change. Therefore, in order to 
comply with the Convention it was said to be necessary that a mechanism be provided 
by which prisoners in the post-tariff portion of their sentences could have the 
lawfulness of their detention determined by a court.** Neither the existing system 
for granting release on licence nor the right of challenge by way of judicial review 
was considered to be sufficient to satisfy the requirements of Article 5(4).* 

Under the 1991 legislation, decisions regarding release on licence are taken by 
a discretionary lifer panel of the Parole Board. Panels share a number of charac- 
teristics with Mental Health Review Tribunals. These include procedural openness 
and the right of prisoners to appear before the Board.” Moreover, the composition 
of an individual panel parallels that of a Mental Health Review Tribunal since it 
is chaired by a legal representative and includes a psychiatric member.*® Even 
more important, the criterion to be adopted in reviewing cases is reminiscent of 
the controversial ‘double negative’ formulation of section 72(1)(b) of the Mental 
Health Act 1983.4 

Section 34(4)(b) of the 1991 Act states that the Board shall not release a discretion- 
ary life prisoner unless it ‘is satisfied that it is no longer necessary for the protection 
of the public that the prisoner should be confined.’ At the moment it is unclear how 
panels are implementing section 34. However, some indication of their likely 
approach and that of the courts to reviewing their decisions may be provided by 
examining the operation of the pre-1991 Act system. 

Under the original release system, the tariff which had been set was not identified 
specifically to the prisoner. Instead, the prisoner was told the earliest date that the 
Local Review Committee of the Parole Board would review the case, the date being 
determined by the tariff.® Owing to the nature of the factors relevant to the 
decision to grant release,*' it was likely that the prisoner would continue to be 
detained on protectionist grounds and would remain in the dark as to the further 
period that would be spent in custody once the tariff had been satisfied. The ultimate 


44 ibid p 694. 

45 ibid. 

46 ibid p 695. Thus the Court reiterated its earlier view in Weeks v United Kingdom (1988) 10 EHRR 293. 

47 The Parole Board Rules 1992, para 10. 

48 Criminal Justice Act 1991, s 32(5) and Sched 5. 

49 See above p 531. 

50 For tariffs of 20 years or less the earliest review date was three years before the expiry of the tariff; 
for tariffs of more than 20 years the earliest review date was 17 years into the sentence; House of 
Lords Select Committee on Murder and Life Imprisonment, HL 78 (1988—89) pp 38—40. 

51 See above p 533. 
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responsibility for release decisions lay with the Secretary of State. However, his 
decision-making power was contingent upon the prior receipt of a favourable recom- 
mendation for release by a ‘lifer panel’ of the Parole Board. In practical terms, 
therefore, the duration of the post-tariff phase of the sentence was heavily dependent 
upon the threshold of dangerousness used by both the minister and the Parole Board 
in determining that an individual posed a sufficiently insignificant risk to the public 
that the granting of parole was acceptable. 

Since the relevant discussions took place in private, it was difficult to obtain 
information about the test which was applied. However, it emerged in R v Parole 
Board, ex p Bradley® that the Parole Board required the assessment of the level 
of risk posed by the prisoner to be significantly lower than that needed to justify 
the imposition of the original life sentence before it regarded the prisoner as suitable 
for release. When the legality of this policy was challenged by way of judicial review, 
the Divisional Court was not sympathetic. Although the judges acknowledged” 
that a life sentence could only lawfully be imposed if an offender posed ‘a very 
high degree of perceived public danger,’ the court took the view that, once it had 
been passed, the sentence constituted sufficient authority for detaining the prisoner, 
‘even though the risk as ultimately perceived [was] substantially less than an actual 
probability of his seriously reoffending on release.’ Therefore, the continued detention 
of the applicant was lawful despite the fact that he no longer constituted a sufficiently 
serious risk to merit the imposition of a discretionary life term. The court argued that: 


Were it otherwise, the Parole Board would be required to release back into society a relatively 
high risk group, some of whom ... would commit further serious offences of violence. 


The judges felt unable to define the minimum level of risk sufficient to keep the 
prisoner in detention and dismissed the suggestion that it could be expressed in 
percentage terms. Instead, the court offered the following principles of assessment: 


First, the risk must ... be ‘substantial’ ... but this can mean no more than that it is not 
merely perceptible or minimal. Second, it must be sufficient to be unacceptable in the subjective 
judgment of the Parole Board ... Third, in exercising their judgment as to the level of risk 
acceptable, the Parole Board must clearly have in mind all material considerations. Certainly 
one such consideration should be the intrinsic and increasing unfairness of leaving the prisoner 
languishing in gaol, ..., unless there is sufficient public risk to justify this.” 


Not surprisingly perhaps, since this was an application for judicial review, this 
guidance consists of little more than a reassertion of the role of the Parole Board 
and a reminder of the obligation of lifer panels to exercise their discretion on 
reasonable grounds. 

The new statutory criterion to be applied by discretionary lifer panels under section 
34(4)(b) of the Criminal Justice Act 1991 does not seem to affect the decision in 
ex parte Bradley. Rather, section 34 appears to have given statutory backing to the 
test that was applied before the Act came into force. There is no reason to suppose 
that the courts will take a more constructive approach to review of the Parole Board 
than was the case in ex p Bradley. Therefore, given the marked similarity between 
section 34(4)(b) and section 72(1)(b) of the Mental Health Act 1983,56 it seems 


52 House of Lords Select Committee on Murder and Life Imprisonment, op cit n 50, pp 38—40. 

53 [1990] 3 All ER 828. 

54 ibid p 838. 

55 ibid. It was conceded by both sides that to enable the Board to discharge its functions satisfactorily 
the minister both ought to adopt the same approach as the Board and in fact did so; ibid p 839. 

56 This view is supported by the decision of the Divisional Court in R v Parole Board, ex p Telling, 
The Times, 10 May 1993. The Court confirmed that responsibility for assessing the risk posed by 
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likely that many of the dissatisfactions with the tribunal system will be reproduced 
in the context of release on life licence under the 1991 Act. 


B The Indirect Consequences of Being Labelled as Dangerous 


So far, the most obvious consequences of hospitalisation as a restricted patient and 
imposition of a discretionary life sentence have been discussed. However, two recent 
cases suggest that the effects of being assessed as dangerous are more pervasive 
than envisaged by the 1983 and 1991 Acts. The courts appear willing to endorse 
the removal or limitation of rights which are not within the contemplation of the 
legislation. Further, not only is this being done in the absence of statutory authority, 
but the process seems to be occurring piecemeal rather than being founded on clear 
principles. The cases cited here involve restricted patients; however, since the 
consistent material factor is dangerousness and not mental disorder, the principles 
involved appear to be of wider application. 

In R v Registrar General, ex p Smith,” both the Divisional Courts! and the Court 
of Appeal confirmed the legality of the refusal of the Registrar General on public 
policy grounds to disclose information to the applicant which would have enabled 
him to discover the identity of his natural mother. This was despite the fact that 
he apparently had an absolute right to the information under section 51 of the Adoption 
Act 1976. 

The applicant had written to the Registrar General from Broadmoor Special 
Hospital, and this seems to have prompted her to institute further inquiries about 
him. These revealed that he had been transferred to Broadmoor as a restricted patient 
following his conviction for the manslaughter of his prison cell mate on the grounds 
of diminished responsibility. But it was the circumstances rather than the fact of 
the killing which were at the heart of the Registrar General’s decision. The applicant 
had committed the offence in the delusional belief that he was attacking his foster 
mother. Both psychiatrists whom the Registrar General consulted were of the opinion 
that his natural mother might therefore be at risk if he discovered her identity. 

The Court of Appeal sought to bring the case under the umbrella of the doctrine 
that a statute was not to be interpreted so as to enable an individual to benefit from 
his serious crime. The Court began by asserting that the doctrine would extend to 
cases in which an individual intended to benefit from a statute in order to commit 
such a crime in the future. This, however, was insufficient to cover the facts of 
the instant case since there was no evidence that the applicant had any sinister intent 
towards his natural mother in attempting to discover her identity.“ The Court was 
therefore required to stretch the application of the principle still further, holding 
that the doctrine included situations in which there was ‘a significant risk’ that the 
enforcement of the statutory duty would ‘facilitate crime resulting in danger to 
life." 


the prisoner rested with the Parole Board. See also R v Mental Health Review, ex p Pickering [1986] 
1 All ER 99. 

57 [1991] 2 QB 393. 

58 [1990] 2 QB 253. 

59 Homicide Act 1957, s 2. 

60 Indeed, one of the psychiatric reports specifically drew attention to this; R v Registrar General, ex p 
Smith [1991] 2 QB 393, 399. 

61 per Staughton LJ, at 404. A second line of argument involved drawing an analogy with the general 
rule of public policy that actions carried out in the prevention of crime are justified; ibid p 401. 
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The facts of ex p Smith are not only highly unusual but would be difficult to 
anticipate in-advance. Hence the pressure on the Court to expand the boundaries 
of public policy to new limits. That it was thought necessary to go to such lengths 
is instructive in terms of the dynamic influence that anxieties about the dangerousness 
of an individual can exert. The second case to be considered, the action for breach 
of confidence in W v Egdell,® also involves important considerations of public 
policy, although it is rather less spectacular. 

The action arose as a result of Dr Egdell’s unauthorised disclosure to the Home 
Office and the authorities at Park Lane Special Hospital of a psychiatric report, 
prepared for a Mental Health Review Tribunal hearing, on W who was a restricted 
patient there. Dr Egdell’s reason for doing so was that, in his opinion, W was 
dangerous. The most significant factor which led him to this conclusion was that 
he believed W to have a longstanding and continuing fascination with firearms and 
explosives which had been overlooked by his responsible medical officer.” 
Further, the doctor was aware that the hospital believed W to be sufficiently 
rehabilitated for transfer to a regional secure unit preparatory to his discharge into 
the community. Dr Egdell therefore took the view, first, that the clear conflict between 
his own opinion and that of the responsible medical officer should be resolved as 
a matter of priority and, second, that the Home Office should be made aware of 
the contents of his report because of its implications for public safety. As a result 
of the doctor’s actions, W sued for breach of the duty of confidence arising from 
the doctor-patient relationship between them. 

The Court of Appeal“ agreed that the duty existed and that there was a clear 
public interest in preserving the confidential character of the information.® Never- 
theless, the judges took the view that this was outweighed by the competing public 
interest in permitting limited disclosure of Dr Egdell’s report. The permitted 
disclosure included communication of its contents to both the hospital and the Home 
Office in order to maximise the available information which was relevant to W’s 
treatment and to assessing the risk that he posed to public safety. Therefore, Dr 
Egdell’s actions had been justified. 

The decision may have numerous ramifications. For example, the report had been 
commissioned by W’s solicitors in preparation for a tribunal hearing and Dr Egdell 
had expressly been denied permission to disclose it to the hospital. Therefore, 
disclosure was made in breach of contract. Given the view of the Court of Appeal 
that Dr Egdell had acted in the public interest, the implication must be that W would 
not have been able to recover damages for breach of contract had he sued on that 
basis. Secondly, the case raises the question whether a similar disclosure by W’s 
solicitor would also have been justified. Thirdly, it suggests that it might become 
necessary to address the issue of whether the doctor or the patient’s solicitor 
would ever be under a duty to disclose such information and, if so, under what 
circumstances.© . 

When these two cases are examined together, it becomes less credible to view 
them as explicable on the basis of their own particular facts. Nor is it entirely 





62 [1990] Ch 359. 

63 Dr Egdell was also of the view that W demonstrated an absence of remorse relating to his offence 
and demonstrated little insight into his condition. ` 

64 Affirming the decision of Scott J at first instance [1990] Ch 359, although on different grounds. 

65 The duty would, for example, have prevented Dr Egdell from disclosing the contents of his report 
to a newspaper; per Sir Stephen Brown P, at 411; Bingham LJ, at 419; and Scott J, at 389. 

66 See Mackay, ‘Dangerous Patients: Third Party Safety and Psychiatrists’ Duties — Walking the Tarasoff 
Tightrope’ (1990) 30 Med Sci Law 52, 56. 
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satisfactory to consign them to the vagaries of an embryonic head of public policy. 
Some more explicit explanation is required. One possibility is that they constitute 
a fresh application of the principle originally stated by Lord Wilberforce in Raymond 
v Honey” as underpinning the field of prisoners’ rights. Namely that: 


under English law, a convicted prisoner, in spite of his imprisonment, retains all civil rights 
which are not taken away expressly or by necessary implication. 


On this analysis the two cases would be illustrations of circumstances in which rights 
had been lost ‘by necessary implication.’ However, this is not a satisfactory solution 
because in the instant context the parameters have moved. A restricted patient or 
discretionary lifer is detained neither simply nor solely on a retributive basis but 
for protectionist objectives for fear of the harm he might perpetrate if released. 
Whereas for the ‘ordinary’ prisoner the deprivation of rights results from what the 
prisoner has done and its consequences, for the discretionary lifer or restricted patient 
the deprivation of rights is contingent upon a predictive assessment of what the 
individual has the potential todo in the future. This is a judgment about who the 
individual is. Therefore, the net effect of this process is to alter fundamentally the 
character of the justification for removing the rights of the individual. 

At this point it is worth recapitulating the argument so far. From two sectors of 
the population whose rights are adversely affected by their status in any event, namely 
patients compulsorily detained under the Mental Health Act 1983 and sentenced 
prisoners, two sub-categories have been selected for special treatment on the basis 
of their perceived dangerousness. At face value this takes the form of the imposition 
of particular types of order which enable additional identified deprivations of their 
civil liberties to be effected. These might be termed ‘primary deprivations.’ However, 
it is argued that the attribution of dangerousness also permits the negation, or 
narrowing, of a further series of rights. These ‘secondary deprivations’ are not a 
manifest effect of the orders concerned but appear to be a latent effect of their 
imposition. It has also been observed that it may be more difficult for individuals 
to leave the public safety regime than it is to enter it in the first place,® because 
it is accepted that a stricter test of dangerousness should be applied in discharge 
and release than in detention decisions. And of course, even when liberty has been 
regained, it is probable that the individual concerned will remain subject to legal 
control via the mechanism of the recall system, whether discharged from hospital 
or released from prison. 

The underlying justification for the original imposition of the orders, together 
with the associated deprivation of rights, both primary and secondary, is of course 
the predictive assessment that the person is dangerous. But to rest the analysis there 
would be to neglect a complication of the process. In many instances where it is 
necessary to take a further decision about an individual who has been judged 
dangerous, a further predictive assessment of their dangerousness is required. So, 
for example, in ex p Smith the Registrar General did not base her refusal to disclose 
the information sought by the applicant upon the fact that he was a restricted patient 
per se, but instigated her own enquiries by commissioning two psychiatric reports 
on his mental condition.” She thus reached an independent conclusion that releas- 


67 [1983] 1 AC 1. 

68 ibid p 10. 

69 Rv Parole Board, ex p Bradley, op cit n 4; R v Mental Health Review Tribunal, ex p Cooper (1990) 
LEXIS transcript CO/786/89, 14 February 1990. 

70 R v Registrar General, ex p Smith, op cit n 60, p 398. 
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ing the inforamtion would create a significant risk to the natural mother. In short, 
there is a sense in which once the original attribution of dangerousness has been 
made, the attribution provides its own momentum to be included as a material factor 
in any later, decision taken about the individual. 

So long as protectionism is seen as a legitimate aim of penal and social policy, 
all of this may be acceptable, provided that the original premise upon which the 
removal of civil liberties occurs stands up to scrutiny. In other words, it is supportable 
if the criteria applied in determining that an individual is dangerous enable accurate 
assessments to be made. This fundamental issue is addressed below. 


C The Imposition of Orders Following the Attribution of 
Dangerousness 


Restricted Patients 


The route by which restricted patients are admitted to hospital varies. Consistent 
with the diversion principle which governs social policy with respect to mentally 
disordered offenders,” a selection of measures exists which enables the direct 
proposal of offenders and defendants as restricted patients and the transfer of prisoners 
to hospital with that status. These fall into three principal categories.” The first 
is the power of a sentencing court to impose a ‘hospital order with restrictions’ 
as an alternative to a term of imprisonment” under sections 37 and 41 of the 
Mental Health Act 1983. The second is the obligation on a court under section 3 
of the Criminal Procedure (Insanity and Unfitness to Plead) Act 1991 to impose 
such an order on a defendant found under a disability or not guilty by reason of 
insanity with respect to a murder charge” and discretion to do so in respect of all 
other offences. The third is the power vested in the Secretary of State to impose 
restrictions on sentenced prisoners transferred to hospital under sections 47 and 49 
of the Mental Health Act 1983. Under the statutory scheme the orders under sections 
37 and 41 of the Mental Health Act 1983 constitute the primary measures in the 
sense that the legal consequences of all of the above provisions are detailed in relation 
to them.” Therefore, the following discussion will focus on sections 37 and 41. 

A two-stage process is involved. First, section 37 requires the court to consider 
whether the criteria for making a hospital order are made out.” The court must 
be satisfied, on the basis of evidence from at least two registered medical practi- 
tioners,”” that the offender is suffering from a mental disorder under the Act 
‘which makes it appropriate for him to be detained in a hospital for medical treatment’ 
and, where necessary, that it is treatable”; and the court must also be of the 
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74 Or any other offence for which the penalty is fixed by law. 
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op cit n 14, p 87. 
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opinion that, in the circumstances, it is ‘the most suitable method of disposing of 
the case.’” If nothing further is done the offender enters hospital as an unrestricted 
patient. This means that he passes out of the control of the criminal justice system 
and, as far as possible, is dealt with in hospital as though detained under the 
civil admission powers in the 1983 Act.® However, once the decision to impose 
a hospital order has been made, the court must go on to consider whether the 
criteria for imposing a restriction order under section 41 are satisfied.®! If so, the 
offender’s status in hospital is modified to that of a restricted patient. 

Section 41 permits the imposition of a restriction order in addition to a hospital 
order where: 


it appears to the court, having regard to the nature of the offence, the antecedents of the 
offender and the risk of his committing further offences if set at large, that it is necessary 
for the protection of the public from serious harm so to do.®2 


Leaving aside the factual information which the court must consider, the legislation 
is silent as to how the court is to assess the risk posed by the offender. However, 
guidance on this issue has recently been provided by the Court of Appeal in R v 
Birch.® 

Mustill LJ, giving the judgment of the Court, began by stressing the fact that 
the word ‘serious’ attached to the harm which the offender might commit and not 
to the risk that he might commit some harm in the future. Therefore, section 41 
did not justify the imposition of a restriction order on an offender who constituted 
a high risk of petty re-offending. Aside from this constraint, however, Mustill 
LJ made it clear that very few restrictions existed as to the circumstances in which 
an order could be made. So, for example, the court’s power was not limited to cases 
in which it believed that the offender might inflict serious personal injury, but could 
also be utilised where the court feared that the offender might perpetrate other types 
of harm. Nor was it necessary for the risk of harm to extend to the public in general; 
it was sufficient if a significant proportion of the public stood to be endangered 
or even an individual .® 

Mustill LJ next pointed out that the offence of which the offender had been 
convicted was not in itself relevant to the decision to impose a restriction order 
since the statute does not require a causal link between the offence and the state 
of mind of the offender at the time it is committed. However, the seriousness of 
the offence was a material factor. Mustill LJ agreed with Lord Parker’s statement 
in R v Gardiner, that there would have to be ‘compelling reasons’ not to make 
an order 


in crimes of violence, and of the more serious sexual offences, particularly if the prisoner 
[had] a record of such offences, or if there [was] a history of mental disorder involving violent 
behaviour. 





evidence that hospital treatment ‘is likely to alleviate or prevent a deterioration of [the patient’s] condition’ 
before the order can be made. 

79 ibid s 37(2)(b). If the court is not of this opinion the appropriate alternative is a prison sentence; R v 
Birch, op cit n 14, p 87. 

80 See Mustill LJ in R v Birch, op cit n 14, pp 84—85. 

81 ibid p 87. 

82 Mental Health Act 1983, s 41(1). 
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85 ibid p 88. 

86 (1967) 51 Cr App R 187, at 192; a case under the Mental Health Act 1959. 


540 © The Modern Law Review Limited 1993 


July 1993] Dangerousness, Rights and Criminal Justice 


However, Mustill LJ stressed that the seriousness of the offence was only one of 
a number of salient factors to be taken into account. There was nothing to prevent 
the imposition of a restriction order in a case where the offender had been convicted 
of a minor offence but was mentally disordered and dangerous.*’ 

The Birch decision made it clear that responsibility for assessment of the risk 
rests with the court. The dispute at the heart of the appeal was whether the requirement 
under section 41(2) of the Mental Health Act 1983 that a court hear oral evidence 
from at least one of the two doctors who have testified to the mental disorder of 
the offender created an obligation on the court to follow the recommendation that 
the doctor made. Mustill LJ contrasted the drafting of section 37 which requires 
the court to be satisfied of the relevant conditions ‘on the written or oral evidence 
of two practitioners’ before it can make a hospital order with that of section 41 
which only requires the court to hear oral evidence from one of them and concluded 
that it did not.* 

Nevertheless, the Birch decision leaves the central issue of how courts are actually 
to go about assessing the risk unresolved. At no point does the judgment of the 
Court of Appeal go much beyond an exposition of the terms of section 41. The 
criteria used to select patients for admission to hospital with restricted status where 
admission occurs by other routes are even less clear. The Secretary of State’s power 
to transfer sentenced prisoners to hospital will be considered first. Although the 
Act prescribes a two-stage decision-making procedure similar to that followed by 
a sentencing court, sections 47 and 49 of the Mental Health Act 1983 include a 
number of material differences. 

To effect the prisoner’s transfer as a restricted patient the minister must first issue 
a ‘transfer direction’ under section 47 of the Mental Health Act 1983. In line with 
section 37, this requires the minister, first, to be satisfied® of the same criteria 
with respect to the prisoner’s mental condition as would justify the imposition of 
a hospital order and, second, to be of the opinion ‘having regard to the public interest 
and all the circumstances that it is expedient’ to issue the direction.” Following 
the pattern fo the disposal provisions, section 49 then provides the minister with 
the discretion to admit the prisoner as a restricted patient by additionally issuing 
a ‘restriction direction.’?! However, there is a vital difference between the two 
regimes. Unlike section 41, section 49 does not specify any criteria to be met before 
a restriction direction may be imposed; it simply says that the Secretary of State 
may do so ‘if he thinks fit.’” 

The position of patients admitted under the Criminal Procedure (Insanity and 
Unfitness to Plead) Act 1991 is even less clearly defined. Before the legislation 
came into force, all defendants found under a disability” or not guilty on a special 
verdict were automatically admitted to hospital as restricted patients under 
section 5 of the Criminal Procedure (Insanity) Act 1964. However, barring cases 
where the accused is charged with murder,” in respect of which no change was 
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made, the 1991 Act introduced a limited degree of flexibility in the disposals that 
the court could order following either verdict. Two of the available options are a 
hospital order and a hospital order with restrictions.” But despite the fact that the 
orders have the same effect as those made under the Mental Health Act 1983, the 
1991 Act does not make the application of the criteria under sections 37 and 41 
of the 1983 Act a condition of their imposition, nor does it set out independent criteria 
to be satisfied. Therefore, the court appears free to draw its own conclusions as 
to the appropriateness of making such an order on the basis of the available medical 
evidence, any additional information produced by the proceedings and the verdict 
itself. This raises the interesting question of whether it is possible for a hospital 
order or hospital order with restrictions to be imposed under the 1991 Act in 
circumstances where the available evidence would not support such a course of action 
under the Mental Health Act 1983.97 

At first sight, there is nothing to prevent a court from doing so. Although a further 
reform introduced by the 1991 Act was to make it obligatory in unfitness and insanity 
cases for the court to hear evidence from at least two medical practitioners,” the 
requirement operates solely in relation to the verdict and does not apply to 
disposal.” Therefore, uncertainty remains. This is highly unsatisfactory given the 
considerable impact on a patient’s rights resulting from the imposition of a hospital 
order let alone a hospital order with restrictions. Further, the procedural safeguards 
against prolonged unnecessary hospitalisation contained in the Mental Health Act 
1983 seem inadequate to deal with the situation. Clearly, the Secretary of State could 
discharge an improperly hospitalised patient at any time.’ But, failing that, it 
appears that the individual would have to rely on the tribunal system. It is unclear 
whether patients detained under the 1991 Act have retained the right of those held 
under the 1964 Act to make an application to a Mental Health Review Tribunal 
within six months of admission.’ If so, in principle, such an application ought to 
be successful. However, not only would a significant period of compulsory hospital- 
isation nevertheless be entailed but, to reiterate, considerable question marks hang 
over the effectiveness of the tribunal system. 

Taken as a whole, the law with regard to the imposition of restricted patient status 
is unsatisfactory. With respect to two groups of patients (those transferred from 
a sentence of imprisonment and those detained under the 1991 Act), whose detention 
in hospital is likely to be of significant duration,’ the route by which they acquire 
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restricted status is not regulated by clear, expressly stated criteria. Moreover, even 
under section 41 where such criteria do exist and have been expanded upon by the 
courts, comparatively little information of substance has been produced. In Birch 
the Court of Appeal explained nicely the factual details to be considered by a court 
when deciding whether to impose a restriction order under section 41. However, 
the Court neglected to deal with the far more difficult and important issue of the 
assessment of risk. 


Discretionary Lifers 


Prior to the implementation of the Criminal Justice Act 1991, it was a general 
principle of sentencing law that maximum penalties were reserved for cases viewed 
by the courts as the worst examples of the particular offence." However, this 
approach was modified in the case of discretionary life sentences. The fact that the 
offender had committed a serious offence was considered insufficient to justify the 
award of a life sentence unless there was evidence that a determinate retributive 
sentence would be insufficient to contain the danger to the public posed by the 
offender, so that a period of protectionist detention was necessary.'* Now that the .- 
new statutory sentencing framework contained in the 1991 Act has been introduced, 
these propositions are in need of review. 

Before a court may impose any custodial sentence, the Act requires it expressly 
to address as separate issues the key questions of whether the offence justifies a 
custodial penalty! and, if so, how long it should be.!% With respect to both 
decisions, the court is required to base its conclusion on the seriousness of the offence 
and, for ‘violent and sexual offences,”'” the need to protect the public from serious 
harm. What this means in practice is that, where the custody threshold has been 
met,'°8 most offenders will be sentenced on a retributive basis to the term of 
imprisonment which ‘in the opinion of the court is commensurate with the seriousness 
of the offence.’' However, in respect of offenders convicted of a violent or sexual 
offence, the courts have the power to impose longer sentences than would be justified 
on desert principles alone! where they view it as necessary to do so to protect 
‘members of the public’ from further offending behaviour involving ‘death or serious 
personal injury, whether physical or psychological.’ 

The implication for courts minded to pass discretionary life sentences is that they 
may only lawfully do so either if the offence is so grave that no lesser penalty would 
adequately reflect its seriousness or, more likely, under the protectionist limb in 

-violent or sexual cases. Indeed, the legislation appears to acknowledge the likely 
scarcity of the former type of case since the Act states that all discretionary life 
sentences are to be regarded as longer than a term imposed to be commensurate 
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with the seriousness of the offence."!? It is anticipated that this will cause diffi- 
culties as the legislation does not spell out the relationship between life and other 
longer sentences.'3 Clarification will be needed as to when it is appropriate in 
violent or sexual cases for a longer determinate term to be imposed rather than life. 
Further, the expectation must be that the identical criteria to be applied in imposing 
all longer sentences will raise common problems regarding when it is appropriate 
to pass a protectionist sentence at all. Although the Act lays down a number of 
procedural requirements to be met by the court in passing sentence,'* it does not 
provide any guidance on the substantive issue of what circumstances would justify 
the court in using the power to impose a longer sentence. This deficiency has already 
been criticised elsewhere'> and looks set to become a potent issue. However, it 
is in line with the general approach to the imposition of protectionist measures 
discussed in this article. 

One obvious solution to the difficulty is to consult the pre-Act case law on the 
imposition of life sentences to see what light may be shed on the new provisions. 
The criteria applied previously derived from R v Hodgson," in which it was held 
that a life sentence could be justified: 


(1) where the offence or offences are in themselves grave enough to require a very long 
sentence; (2) where it appears from the nature of the offences or from the defendant’s history 
that he is a person of unstable character likely to commit such offences in the future; and 
(3) where if the offences are committed the consequences to others may be specially injurious, 
as in the case of sexual offences or crimes of violence.!!” 


These criteria were consistently reaffirmed by the Court of Appeal.''® Helpfully, 
their application involved the consideration of similar factors to those now translated 
into statutory form by the Criminal Justice Act 1991. Indeed, condition (1) is 
decidedly similar to the seriousness criterion of the 1991 Act, whilst condition (3) 
appears substantially to reflect the statutory protectionist criterion. However, to the 
extent that condition (3) suggests that a life sentence might be imposed on protectionist 
grounds for an offence which is neither sexual nor violent, it has clearly been modified 
by the 1991 Act. That leaves condition (2) as the odd one out in not being touched 
by the legislation. It is interesting to note, therefore, that it is this criterion which 
received particular attention in the later pre-legislation cases. However, before 
examining these, it is necessary to elucidate one point. In Hodgson the Court of 
Appeal referred to the offender’s ‘unstable character,’ a phrase which implies a 
judgment about behaviour. In later cases a subtle shift in emphasis occurred as the 
courts focused instead upon the phrase ‘mental instability,’ a term with medical 
connotations. Although, in practical terms, the difference between the two phrases 
may not be very great, the evolution from one to the other clearly indicates the 
close relationship between the use of discretionary life sentences and disposals under 
the Mental Health Act." 

For example, in R v Wilkinson,’ Lord Lane reiterated the view of Lawton LJ 





112 ibid s 2(4). 

113 See Thomas, ‘Custodial Sentences’ [1992] Crim LR 232, 239. 

114 Criminal Justice Act 1991, s 2(3). 

115 Thomas, op citn 113, p 239; Thomas, ‘Violent and Sexual Offenders under the Criminal Justice Act 
1991’ (1992) 19 Archbold News 5, 7. 

116 (1968) 52 Cr App R 113. 

117 ibid p 114, per MacKenna J. 

118 See, inter alia, R v Headley, op cit n 104; R v Dempster (1987) 9 Cr App R (S) 176; R v Birch 
(1987) 9 Cr App R (S) 509. 

119 See further R v Birch, op cit n 14, p 87. 

120 (1983) 5 Cr App R (S) 105. 


544 © The Modern Law Review Limited 1993 


July 1993] Dangerousness, Rights and Criminal Justice 


in R v Pither'?) that a life sentence was only appropriate ‘in the most exceptional 
circumstances,’ one of the most usual being where the offender suffered ‘a marked 
degree of mental instability.’ Discretionary life sentences were to be reserved for 
offenders who could not be dealt with under the Mental Health Act 1983 but who 
were sufficiently mentally unstable to make them ‘dangerous to the life or limb of 
members of the public.” This was because it was: 


sometimes impossible to say when that danger [would] subside, and therefore an indeterminate 
sentence [was] required, so that the prisoner’s progress [could] be monitored by those who 
[had] him under their supervision in prison, and so that he [would] be kept in custody only 
so long as public safety [might] be jeopardised by his being let loose at large.!*° 


It is suggested that this principle still holds good under the new regime and that 
the presence of mental instability will become an interpretive tool to justify the 
imposition of protectionist sentences under section 2(2)(b) of the 1991 Act." 
Clearly, however, the question of the relationship between ‘longer sentences’ and 
life imprisonment remains. When applying the requirement of mental instability 
in the pre-Act cases, the Court of Appeal emphasised repeatedly the need for clear 
evidence to justify the imposition of a life term, both through unequivocal statements 
to that effect and by substituting determinate sentences in cases where such evidence 
was absent. However, just as in the case of restriction orders, it nevertheless 
held that medical evidence relating to the mental condition of the offender was not 
always a prerequisite to passing a life sentence as ‘the ultimate responsibility for 
the sentence rests on the judge, and not on the doctor.’!6 Farquharson J explained 
in R v Virgo'”’ that where there was ‘clear evidence of mental instability indicating 
that the [offender] was likely to be a danger to the public’ arising from the nature 
of the violence which the offender had perpetrated which led the judge to conclude 
‘that the risk to the public was too great for him to feel justified in passing a 
determinate sentence,’ exceptionally it was possible for a life sentence to be imposed 
in the absence of medical evidence. Given that the criteria in the 1991 Act for fixing 
the length of sentence do not make reference to mental instability, a fortiori there 
is no requirement to consult medical opinion now that the Act is in force. 

Once more, the task of assessing the risk is laid at the judge’s door with very 
little assistance as to how to evaluate the relevant factors. Moreover, if anything, 
the conditions for passing a discretionary life sentence are couched with even less 
precision than those contained in section 41(1) of the Mental Health Act 1983. These 
conditions seem dependent for their application upon the essentially vague notion 
of mental instability contained in the pre-1991 Act case law. The test is not clearly 
defined and, although mental instability is often referred to as the cause of the 
dangerous behaviour, it is not distinguished from it.! In fact it is difficult to resist 
the conclusion that what is actually occurring in practice is an inductive reasoning 
process whereby recognition of the mental instability of the offender rests upon 
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the assessment that he is dangerous. In other words, the causal relationship is the 
opposite to that stated by the courts. Whatever the truth of the matter, it is beyond 
doubt that the law does not provide a clear and certain definition of the magic 
ingredient which transforms the ordinary wicked offender into a prisoner against 
whom the public must be given special protection. In particular, the courts have 
tended to elaborate the factual information deemed relevant to predicting the risk 
posed by the offender but have failed to get to grips with the central issue, the 
assessment of the risk. Nor has the Criminal Justice Act 1991 improved matters. 
On the contrary, given the central role of protectionism as a penal aim in the Act, 
the number of cases of potential injustice is likely to increase. 


Conclusion 


When the body of evidence presented in this article is examined, it is apparent that 
the legal criteria employed to identify individuals as dangerous and to justify limitation 
of their rights are unsatisfactory. The criteria lack substance and are not readily 
amenable to review. Therefore, there is a serious risk that the rights of these 
individuals are being infringed unjustly. Further, the risk appears more substantial 
when considered in the light of the research evidence which points to the inaccuracy 
of predictions of dangerousness. More specifically, since errors tend to be of over- 
prediction, the likelihood must be that individuals are deprived of their rights 
inappropriately in a significant proportion of cases. 

One response to this situation might be to abandon dangerousness as a basis for 
legal decision making. However, this proposal cannot be regarded as feasible since 
the subsequent behaviour of some individuals does in fact bear out the attribution 
of dangerousness made to them. Moreover, this is a problem which will surely persist. 
In the past, utilitarians have constructed elaborate arguments regarding the compara- 
tive costs and benefits of the certain harm resulting from the release of an individual 
incorrectly judged to be ‘safe’ and the uncertain harm arising from the prolonged 
detention of an individual erroneously perceived to be dangerous.'3° However, it 
remains an uncomfortable truth that, while the former attract considerable public 
concern,'?! the latter remain largely inconspicuous. This is not least because 
detention denies them the opportunity to establish the accuracy of the judgment made 
about them one way or the other. 

These factors, combined with the current rejuvenation of protectionism as a central 
goal of penal policy, mean that disposing of dangerousness as a criterion in 
decision-making would be politically unthinkable. On the contrary, there are clearly 
powerful reasons for its retention despite the potentially adverse consequences for 
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Rights’ contra, both in Hinton (ed), Dangerousness: Problems of Assessment and Prediction (London: 
George Allen & Unwin, 1983). 

131 See, for example, the current Royal College of Psychiatrists’ Working Party, directed by William 
Boyd. This is reviewing psychiatric practice in relation to former mental patients who commit suicide 
or homicide within 12 months of completing treatment following a series of incidents during 1991 
in which patients (of varying legal status) committed serious offences. It was set up following discharge 
from hospital. 

132 Home Office, Crime, Justice and Protecting the Public (1990) Cm 965, para 2.15; Criminal Justice 
Act 1991, Part I. 
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individuals. That being so, the way forward must be to follow the lead provided 
by the European Court of Human Rights by improving the existing safeguards of 
due process. Secondly, there is obviously a need to develop greater transparency 
in the legal criteria for the imposition and removal of protectionist orders so as to 
facilitate the meaningful challenge of decisions. In this way the risks of inappropriate 
interference with civil liberties should be reduced and the rights of individuals 
safeguarded. 
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Thieving and Deceiving: What is the Difference? 
Stephen Shute* and Jeremy Horder** 


The decision of the House of Lords in DPP v Gomez' brings to a head the debate 
in the higher courts and in academic journals over the relationship between the 
offences of theft and of obtaining property by deception. This is the third time that 
the House of Lords has been called on to examine this general area of the law in 
just over twenty years.” In Gomez, the defendant persuaded his unwitting employer 
to accept two building society cheques, known by the defendant to have been stolen, 
in exchange for goods at the shop where they both worked. The defendant had, 
inter alia, falsely told the manager of the shop that a building society cheque was 
‘as good as cash.’ Some time later the two cheques were returned by the bank marked: 
‘Orders not to pay. Stolen cheque.’ Somewhat surprisingly, perhaps, Gomez was 
charged with theft contrary to s 1(1) of the Theft Act 1968, rather than with obtaining 
property by deception contrary to s 15 of that Act. When he was convicted, he 
appealed on the grounds that he had not ‘appropriated’ the goods in question, as 
required for the offence of theft under s 1(1). His defence was that the very idea 
of an ‘appropriation’ under s 1(1) involved an unauthorised or non-consensual 
transfer, so the consent of the shop manager to the transfer of the goods to the 
defendant, albeit obtained by fraud, effectively precluded any finding of an appro- 
priation in his case. Since fraudulently obtained authorisation for a transfer of property 
is an intrinsic part of the offence of obtaining property by deception, he could (and 
should) have been charged under s 15, but he was not.? The Appeal Court allowed 
his appeal and certified that the following point of law of general public importance 
was involved: 


When theft is alleged and that which is alleged to be stolen passes to the defendant with the 
consent of the owner, but that has been obtained by a false representation, has (a) an appro- 
priation within the meaning of section 1(1) of the Theft Act 1968 taken place, or (b) must 
such a passing of property [ie in order to count as an appropriation] necessarily involve an 
element of adverse interference with or usurpation of some right of the owner? 


By a majority of 4 to 1 (Lord Lowry dissenting), the House of Lords answered 
question (a) in the affirmative and question (b) in the negative. In so doing, they 
gave their unequivocal support to the previous decision of the House in Lawrence 
v Metropolitan Police Commissioner,‘ and characterised the conflicting statements 
made by Lord Roskill in R v Morris’ as ill-considered obiter dicta. The effect of 


*Fellow of Corpus Christi College, Oxford. 
**Fellow of Worcester College, Oxford. 


1 [1992] 3 WLR 1067. 

2 See also Lawrence v Metropolitan Police Commissioner [1972] AC 626 and R v Morris [1984] AC 320. 

3 We agree with the House of Lords in DPP v Gomez that no sensible distinction can be drawn between 
‘consent’ and ‘authorisation.’ Later we argue that intrinsic to obtaining by deception is a voluntary 
transfer of property rather than a ‘consensual’ one. 

4 [1972] AC 626. The House in DPP v Gomez took the opportunity to declare that two Court of Appeal 
decisions, thought to be inconsistent with Lawrence, were wrongly decided, namely R v Skipp [1975] 
Crim LR 114 and R v Fritschy [1985] Crim LR 745. 

5 [1984] AC 320. 
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this new ruling is that a charge of theft will cover most instances of obtaining property 
by deception.* This is because the House of Lords has now ruled that the fact that 
a rogue fraudulently obtains a victim’s consent to a transfer of property does not 
prevent that transfer being an appropriation of the property for the purposes of s 1(1), 
as well as an obtaining of the property for the purposes of s 15. 

The apparent conflict between Lawrence and Morris has been well documented.’ 
Whereas the ratio of Lawrence is that a transfer of property can be an appropriation 
even if the owner consents to the transfer, in Morris Lord Roskill claimed that ‘an 
act expressly or impliedly authorised by the owner’ does not amount to an appro- 
priation.® In rejecting the dicta of Lord Roskill, and affirming that consent and 
authorisation to the transfer of property have no bearing on the question of whether 
there has been an appropriation, Lord Keith (with whom all the other three Lords 
in the majority agreed) gives no substantive argument for the latter view. He says 
simply that this view is set out clearly in Lawrence, has stood unchallenged for 
twelve years before Morris, and must now be followed. 

The Lawrence view has received some academic support.’ But such support has 
tended to be on highly pragmatic rather than on moral grounds. No one — judge 
or academic — has offered a convincing moral argument for the Lawrence view. 
Later on we argue, by way of contrast, that the balance of moral arguments points 
in the direction of keeping theft and obtaining property by deception as separate 
offences. For the moment, it must be pointed out that the affirmation of the Lawrence 
view in DPP v Gomez involves an unsound interpretation of the Theft Act 1968. 

It has long been recognised that there is some common sense distinction between 
theft and obtaining property by deception.® This difference between the two 
offences was acknowledged by the Criminal Law Revision Committee in its Eighth 
Report on which the 1968 Theft Act was based. The Committee said: 


Obtaining by false pretences is ordinarily thought of as different from theft, because in the 
former the owner in fact consents to part with his ownership; a bogus beggar is regarded 
as a rogue but not as a thief, and so are his less petty counterparts. To create a new offence 
of theft to include conduct which ordinary people would find difficult to regard as theft would 
be a mistake.!! 


The fact that the Committee thought it important to distinguish between theft and 
obtaining property by deception helps explain why contrastive words, ‘appropriation’ 
and ‘obtaining’ respectively, were chosen to mark out the difference between 


6 One exception to this is explicitly created by s 4(2) of the Theft Act 1968, which says that there can 
be no theft of certain categories of land, but does not say that one cannot obtain these categories of 
land by deception. Unlike s 4(1) and s 5(1), s 4(2) is not extended by s 34(1) — the general interpretation 
section — to sections of the Theft Act 1968 other than s 1. It may also be the case, although we think 
it unlikely, that there are differences in the understanding of dishonesty as between the two offences, 
for s 2 of the Theft Act 1968, which qualifies the definition of dishonesty in theft, refers to the 
appropriation rather than to the obtaining of property and thus impliedly to s 1 and not s 15. Again, 
s 2 is not extended by s 34(1) to sections of the Theft Act 1968 other than s 1. A further difference 
may be that ‘appropriation’ requires activity, whereas ‘obtaining’ may occur despite passivity on the 
part of the rogue. One can certainly ‘obtain’ by persuading someone to deliver goods to one’s door 
without oneself lifting a finger, but would this also be an ‘appropriation’? 

7 See, for example, most recently, M. Giles and S. Uglow, ‘Appropriation and Manifest Criminality 
in Theft’ (1992) 56 J Crim L 179, cited by Lord Lowry in his dissenting judgment in DPP v Gomez. 

8 [1984] AC 320, at p 332D—E. 

9 See eg P. Glazebrook, ‘Thief or Swindler: Who Cares?’ [1991] CLJ 389. 

10 See S. Gardner, ‘Is Theft a Rip Off?’ (1990) 10 OJLS 441, at pp 444—445; and J.C. Smith, The 
Law of Theft (London: Butterworths, 6th ed, 1989), at paras 41 and 42. 
11 Cmnd 2977, at para 38. 
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theftuous and deceitful gains: between thieving and deceiving. The Committee based 
the distinction between theft and obtaining property by deception primarily on two 
grounds. First, on the concept of consent, and second on whether the deception 
practised by the rogue led the victim to transfer to the rogue the entire proprietary 
interest in the property, rather than merely possession or control of the property. 
According to the latter approach, if the rogue acquired the entire proprietary interest 
in the victim’s property, he cannot be said to have appropriated it. If, on the other 
hand, the rogue’s deception gave him nothing more than possession or control of 
the property, then it may have been appropriated by the rogue.” 

Yet, inexplicably, in Lawrence Viscount Dilhorne did not think fit to refer to 
the clear understanding of the Committee that consent, albeit fraudulently obtained, 
was to play a key role in distinguishing theft from deception. This was despite his 
own view (expressed elsewhere shortly afterwards’) that where there is no possi- 
bility that Parliament intended to depart from a Committee’s recommendations, the 
Committee’s observations are a valuable aid to the construction of a statute. In the 
case of theft this condition is fulfilled, since the definition of theft in s 1(1) of the 
Theft Act 1968 follows the Committee’s recommendations exactly. With more than 
a dash of unintended irony, Lord Keith in Gomez simply repeats this sin of omission, 
stating that it would serve no useful purpose to construe the statute in the light of 
the Committee’s Report, given that there was the clear decision in Lawrence to follow. 

This criticism of the decision of the majority is forcefully made by Lord Lowry 
in his detailed and eloquent dissenting judgment in Gomez. In our view, Lord Lowry 
was right to find continuing significance in a broad distinction between theft and 
obtaining property by deception, by reference to the Committee Report. The criminal 
law seeks to find appropriate labels for different kinds of wrongdoers, as part of 
its ‘representative labelling’ function.'* The label ‘thief? does not carry the same 
moral import as the label ‘conman,’ as the Committee pointed out, and this can 
have practical significance. Suppose that, in cross-examination, an accused person 
loses the shield protecting him from questions tending to show that he is of bad 
character and thus not creditworthy.'* The law holds, it seems,'* that evidence only 
of the fact of previous convictions rather than their underlying detail may then be 
given in evidence by the prosecution. If so, evidence that the accused is a convicted 
conman would seem to be a far more potent indication of a lack of creditworthiness 
than evidence merely that the accused is a convicted thief. For, whilst the latter 
(like the former) is certainly dishonest, the former has been untruthful as well, and 
proven untruthfulness is even more damning evidence of a witness’s lack of credibility 
than proof of dishonesty alone. 

Nonetheless, Lord Lowry was wrong to endorse the Committee’s theory as to 
the exact nature and scope of the distinction between the two offences. Steeped in 
history though this theory is, it is flawed in so far as it ties the meaning of appropria- 
tion (and hence the distinction between theft and obtaining property by deception) 





12 For a view similar to this, see J.C. Smith, The Law of Theft (6th ed, 1989), at para 38, and his 
commentary on R v Shuck [1992] Crim LR 211, at p 213. 

13 Black-Clawson International Ltd v Papierwerke Waldhof-Aschaffenburg AG [1975] AC 591, 623D, 
cited by Lord Lowry in DPP v Gomez. 

14 See A. Ashworth, “The Elasticity of Mens Rea’ in Colin Tapper (ed), Crime, Proof and Punishment 
(London: Butterworths, 1981) 45, at p 53. It should be noted, though, that the criminal law does 
not always fulfil this labelling function through distinctions between offences. It can also be achieved 
through the label under which an offence is charged. An obvious example is ‘arson,’ which is not 
a separate offence, but is charged separately when the property is destroyed or damaged by fire. 

15 cf Criminal Evidence Act 1898, s 1(f), and Cross on Evidence (London: Butterworths, 7th ed, 1990) 
ch 10. 
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to difficult civil law questions about title to property. For this reason, it has rightly 
found little favour with the courts. In Morris, for instance, Lord Roskill was firmly 
of the opinion that questions of civil law relating to the transfer of property should 
be irrelevant to the meaning of appropriation. He rightly dismissed the idea with 
the following words: 
it is on any view wrong to introduce into this branch of the criminal law questions whether 
particular contracts are void or voidable on the ground of mistake or fraud or whether any 
mistake is sufficiently fundamental to vitiate a contract. These difficult questions should so 
far as possible be confined to those fields of law to which they are immediately relevant and 
I do not regard them as relevant questions under the Theft Act 1968." 


This also seems to have been the view of Lord Keith in Gomez." 

A second important objection to the Committee’s theory concerns the continued 
use of the concept of ‘consent’ to mark the distinction between illegitimate transfers 
of property that amount to theft, and those that amount to obtaining property by 
deception. Speaking of ‘consent’ to a transfer of property equivocates between at 
least two different conceptions of the concept. There are transfers which are ‘fully’ 
or ‘really’ consented to, because they are uncoerced and fully understood even if 
undesired, as where I surrender money because I have lost a bet. There are also, 
however, transfers which are not ‘fully’ or ‘really’ consented to, either because 
they have been induced by serious coercion, or because some key underpinning 
assumption is mistaken as in many cases of obtaining by deception. What is more, 
there are probably an infinite number of gradations in between these two positions. 
This means that problems will constantly arise as to whether any particular transfer 
is to be regarded as ‘consented’ to or not, as where a mistake about the conditions 
under which a transfer of property takes place is not fundamental, or where the 
coercion used to secure a transfer is trivial. In such cases, it will be almost impossible 
to say whether the transferor ‘really’ or ‘in truth’ consented to the transfer." It 
follows that the presence or absence of consent to the transfer of property cannot 
provide the conceptual solidity required to delimit the scope and nature of an 
‘appropriation’ of property, and hence the scope and nature of theft and obtaining 
property by deception. 

In our view, a more promising approach is to see the conceptual distinction between 
theft and obtaining property by deception as resting on the difference between an 
‘involuntary’ and a ‘voluntary’ transfer of property from victim to offender. We 
will call this new approach the ‘voluntariness’ view.” Unlike the protean concept 


16 See R v France [1979] Crim LR 48, and R v Owen (1985) 83 Cr App R 100. 

17 [1984] AC 320, at p 334. 

18 Citing with approval the judgment of Parker LJ in Dobson v General Accident, Fire and Life Assurance 
Corporation plc [1990] 1 QB 274 who himself cited Lord Roskill’s statement in Morris. Civil law 
questions are, of course, an intrinsic part of the definition of theft, in that they bear on the issue of 
whether property ‘belonged to another.’ But it by no means follows that they are thus relevant in 
the same way to the meaning of appropriation. This point is overlooked by Lord Lowry in his reliance 
on the heavily criticised judgment of Bingham LJ in Dobson. 

19 It was this very difficulty that led the Court of Appeal into such deep water in Dobson v GAFLAC 
[1983] 3 All ER 927, with the distinction between mere ‘permission’ and ‘in truth’ consent. 

20 C.M.V. Clarkson gestures towards the ‘voluntariness’ view in his note on the decision of the Court 
of Appeal in DPP v Gomez (1992) 55 MLR 265. Unfortunately, the only ground which he gives for 
his view is unsound. He claims that the deceiver, as opposed to the thief, ‘has faced the victim openly, 
thereby increasing the chances of subsequent identification and apprehension.” This is simply false. 
It is not true that in all cases of deception the defendant faces the victim openly. On the contrary, 
in many cases of deception, even paradigmatic ones, the victim never ‘faces the victim openly,’ because 
the fraud is perpetrated by letter, by telephone, or by computer. In many cases of alleged theft, on 
the other hand, as in the instance of robbery, the criminal does face the victim openly, thus making 
identification and apprehension in principle easier. 
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of consent, which is shot through with questions of degree, voluntariness in the 
special sense that we will be using here provides the conceptual solidity needed 
to distinguish between the two offences. Another advantage of the ‘voluntariness’ 
view is that it avoids difficult civil law questions as to title, when considering the 
meaning of appropriation.?! 

For present purposes, the distinction we are drawing between a voluntary and 
an involuntary transfer of property is simply the distinction between one’s having 
given property and one’s having had that property taken. Put more generally, it 
is an exemplar of the difference between doing something (the ‘giving’) and having 
something done to one (the ‘taking’). Voluntariness in our sense”? works as an all 
or nothing concept. Either the property was given or it was taken: there is nothing 
in between. So, if my lodger waits until I have gone to work and then departs with 
my possessions, on the ‘voluntariness’ view the appropriate charge will be theft. 
This is because the transfer has occurred independently of my will: my property 
has been taken. The property is hence properly regarded as having been ‘appro- 
priated.’ It is, moreover, lack of voluntariness that matters here, not mere lack of 
knowledge. If, on looking out of my window, I see someone taking my car, the 
fact that I know my car is being taken by a thief does not, on this view, make the 
act of the thief any less theft. The thief has appropriated my property, precisely 
because the car has been taken — an involuntary transfer — despite my knowledge 
of the taking. 

Care must be taken in applying the voluntariness view, particularly in cases where 
the act alleged to constitute the crime is not the actual transfer of the property to 
the defendant, but some later act. Consider the case where a customer asks the owner 
of a valuable vase if he may look at it. When the owner hands over the vase the 
customer makes off with it, as he always intended to do. The voluntariness of the 
transfer of possession of the vase to the defendant means that, on the ‘voluntariness’ 
view, obtaining property by deception is the appropriate charge in relation to that 
act (since the property was given to the customer). It may also be possible, however, 
to bring a charge of theft, but not one of obtaining property by deception, in relation 
to the act following the transfer (the ‘making off’). For that act is itself a taking, 
although obviously not if the ‘making off’ is consensual or authorised.” 

One limitation on the voluntariness approach, however, comes from the use of 
the word ‘steals’ in the definition of robbery given in s 8(1) of the Theft Act 
1968.74 If someone threatens me into handing over my property, it is clear that the 
property is given to the robber, and is hence voluntary in the sense that we are 
employing. Yet, for the purposes of s 8, the defendant will be held to have ‘stolen’ 
the property and will be guilty of robbery. This cuts across the voluntariness view 
of appropriation and theft, but arguably it is not so much a defect in the voluntariness 
approach as a defect in the definition of robbery. So long as a defendant has acquired 
property by the use or the threatened use of force, it should not matter one jot whether 





21 Although, as we pointed out earlier, civil law concepts must necessarily bear on the meaning of 
“belonging to another.’ 

22 The term ‘voluntariness’ is, of course, used in a number of other senses in the criminal law. 

23 See Theft Act 1968, s 5(4) and, for example, R v Skipp [1975] Crim LR 114, a decision now said 
to be wrongly decided in DPP v Gomez. 

24 s8(1) reads: ‘A person is guilty of robbery if he steals, and immediately before or at the time of 
doing so, and in order to do so, he uses force on any person or puts or seeks to put any person in 
fear of being then and there subjected to force’ (our emphasis). s 1(1) of the Theft Act 1968 states 
that the word ‘steal’ is to be construed according to the definition of theft set out in that section. 
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the property was ‘appropriated’ from the victim or not, and s 8(1) could easily be 
amended to reflect this fact. 

Even if the conceptual basis for the distinction between theft and obtaining property 
by deception is to be found in the voluntariness of the transfer, a different kind 
of objection to the attempt to find a basis for the distinction might be made. It has 
been claimed that the distinction between the two offences is morally ‘trivial.’» 
We believe, however, that the distinction between theft and obtaining property by 
deception does have moral significance, and thus that continuing attempts to locate 
a clear distinction between the two are worthwhile. 

In our view, an argument showing that the distinction has a moral foundation 
might be formulated along these lines. There is in our society a general social practice 
of uncoerced voluntary transfers (‘givings’), even when they are the product of 
another’s advice, influence or persuasion. A straightforward example would be 
ordinary buying and selling in the marketplace. The moral significance of this social 
practice derives from the fact that the voluntariness of the transfer is an essential 
prerequisite if that transfer is to serve to enhance the transferor’s autonomy. By 
way of contrast, there is generally little of value in involuntary transfers of property 
(‘takings’), which — as in the case of theft — serve mostly to reduce rather than 
enhance the ‘transferor’s’ autonomy.”° 

This moral difference underpinning the distinction between voluntary and involun- 
tary transfers — between takings and givings — means that, on the voluntariness 
view, the nature of the wrongdoing in theft has a separate moral foundation from 
that of obtaining by deception. The wrongful conduct in obtaining by deception 
is internal to the practice of voluntary transfer. Its wrongfulness centres on the abuse 
of what should have been an autonomy enhancing transaction. The fraudster abuses 
the control that he or she has over the information on which victims make their 
decisions about an admittedly voluntary transfer: the victim’s chances of making 
an authentic choice are deliberately or recklessly undermined by the fraudster.”’ 
The wrongful act in theft, however, is external to the legitimate social practice of 
voluntary transfers of property. Its wrongfulness centres on the fact that the thief 
bypasses the entire social practice at the victim’s expense. Putting it metaphorically, 
whereas the thief makes war on a social practice from the outside, the deceiver 
is the traitor within.”* 

Historically, the distinction between theftuous and deceitful takings was trouble- 
some and obscure. It was never made clear which kinds of cases did, and which 
did not, fall only within s 15 and s 1 of the 1968 Act respectively.” This left 
Crown prosecutors with no clear guidance as to when to charge defendants with 





25 See P. Glazebrook, ‘Thief or Swindler: Who Cares?’ [1991] CLI 389. 

26 This is, however, not always true. In the case of friendship, for example, a practice of involuntary 
taking as between two friends may be a part of their relationship without adversely affecting the autonomy 
of either. 

27 But not necessarily eliminated; see R v Mills (1857) 1 Dears & B 205, and R v Hensler (1870) 11 Cox 
CC 570. 

28 Foran analysis of a similar distinction in Hegel’s work, see P. Nicholson, ‘Hegel on Crime’ (1982) 
11 Journal of the History of Political Thought 103. 

29 Now that the maximum penalty for theft has been reduced to 7 years’ imprisonment by s 26(1) of 
the Criminal Justice Act 1991 and with the maximum penalty for obtaining property by deception 
standing at 10 years’ imprisonment, the consequences of an overlap between the two offences are 
even more serious. We regard the existence of this sentence differential as an important objection 
to Gardner’s proposal (‘Is Theft a Rip-Off?’ (1990) 10 OJLS 441, at pp 445—446) to leave the issue 
of whether the defendant is guilty of theft or obtaining by deception to the jury. 
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theft or with obtaining by deception.® The decision of the House of Lords in 
Gomez is an attempt to cut the Gordian knot by a substantial merger of the two 
kinds of crime.*! Not only does this fly in the face of the Committee Report that 
preceded the Theft Act 1968, but it overlooks the fact that a principled and workable 
distinction can be drawn between the two crimes that avoids the historic difficulties. 
Both theft and obtaining by deception involve what Lord Roskill once called ‘an 
adverse interference with or usurpation of’ another’s rights. But only theft involves 
appropriation, and appropriation is essentially an involuntary transfer, a taking, 
whereas transfers of property obtained by deception are, by their nature, voluntary: 
they are givings. It is this conceptual basis for the distinction between theft and 
obtaining by deception that expresses the moral distinction between the crimes that 
has now been largely obliterated in law by Gomez. 


Theft and Fair Labelling 
C.M.V. Clarkson* 


The House of Lords in DPP v Gomez’ has largely? collapsed the distinction 
between theft and obtaining property by deception by holding that an authorised 
act can amount to an appropriation. Lord Keith (with whom three other Lords 
agreed) makes no argument for this extraordinary conclusion other than to say that 
Lawrence? is a ‘clear decision’ which has ‘stood for 12 years’ and that ‘there is 
no question of it now being right to depart from it.’4 Stephen Shute and Jeremy 
Horder have rightly urged that there is a clear moral distinction between the two 
offences, but their proposed basis for demarcation — that it should rest on the 
difference between ‘involuntary’ and ‘voluntary’ transfers of property — is, while 
clearly preferable to anything the House of Lords has been able to offer, nevertheless 
defective.° 

Criminal offences should accurately describe the prohibited conduct as far as 
possible. English law has chosen to reject the plea® for a single offence of homi- 
cide. Even those arguing for the abolition of the mandatory life sentence for murder 
would retain the separate offences of murder and manslaughter.’ Similarly, argu- 
ments for abandoning the distinction between rape and indecent assault and replacing 
them with a broad offence of sexual assault have been resisted.* The reasons for 


30 Glanville Williams, Textbook of Criminal Law (London: Stevens, 2nd ed, 1983), at p 804 points to 
the importance of having such guidance. In fact, the considerations that he discusses reinforce the 
case for keeping theft and obtaining property by deception largely as separate offences. 

31 A path down which Glazebrook suggests the law should venture even further: see n 25 ante. 


*Reader in Law, University of Bristol. 


[1992] 3 WLR 1067. 

Lord Browne-Wilkinson pointed out that the categories of land that cannot be stolen (s 4(2)) can be 
obtained by deception as the other subsections of s 4, apart from s 4(1), do not apply to s 15 (s 34(1)). 
[1972] AC 626. 

At p 1080. 
(1993) 56 MLR 548. The facts and decision in Gomez are well outlined in their note and will not 
be repeated here. 

Lord Kilbrandon in Hyam v DPP [1975] AC 55, at 98. 

House of Lords, Report of the Select Committee on Murder and Life Imprisonment (Session 1988—89), 
HL Paper 78-I, 1989. 

Criminal Law Revision Committee, Fifteenth Report, Sexual Offences (1984) Cmnd 9213. 
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this are clear. Offences should be structured, labelled and punished to reflect the 
extent of wrongdoing and/or harm involved.’ Criminal offences are categorised for 
symbolic reasons. It is to communicate the differing degrees of rejection or unaccept- 
ability of different types of conduct. Such symbolic messages are not conveyed by 
the creation of broad morally uninformative labels such as ‘unlawful homicide.’ 
Further, such broadly defined offences increase the discretionary powers of the law 
enforcement agencies and the judges in sentencing, and infringe what Ashworth 
has called ‘the principle of maximum certainty.’!° Increased efforts to control or 
structure such discretionary powers would be thwarted by the introduction of 
over-broad substantive offences. 

Turning to the property offences, all of which share the same concern, namely, 
the protection of a variety of interests in property, English law has sought to maintain 
clear distinctions between the various offences in an effort to mark the different 
wrongs and harms involved therein. For example, robbery, burglary and handling 
stolen goods are clearly differentiated for obvious reasons." The various offences 
of deception are perhaps most clearly related to theft. In both theft and obtaining 
property by deception, the owner has lost property to another — but it is the method 
of losing such property that marks the moral distinction between the two. 

Crimes are generally described in terms of their paradigms. We can all think of 
instances of offences that come within an offence’s definition but fall outside the 
paradigm. For example, it can be burglary to go behind a shop counter with the 
intention of stealing therefrom. Such an exception in no way alters the paradigm 
of burglary, which involves the idea of an invasion of the security and sanctity of 
the home which can cause special psychological harm: distress, alarm and insecurity. 
In conformity with this model, the Criminal Justice Act 1991, section 26, distinguishes 
between burglaries of buildings which are ‘dwellings’ (maximum punishment of 
14 years’ imprisonment) and all other burglaries (maximum punishment of 10 years’ 
imprisonment) . 

The paradigmatic theft involves a surreptitious or forcible taking, while deception 
offences involve a confrontation and a participation by the victim in the loss of the 
property. With theft, the owner is generally helpless against such a taking. If 
interrupted there is a risk of violence. With the typical obtaining, the victim has 
a real opportunity to prevent the commission of the crime. With greater alertness 
he or she might not have been deceived. He or she has agreed to part with the 
property. In our society, where mutual transactions based on trust are valued and 
encouraged, the wrong of deceiving another into parting with property is a distinctive 
wrong — quite different in quality from the paradigmatic theft. Shute and Horder 
are right to conclude that whereas ‘the thief makes war on a social practice from 
the outside, the deceiver is the traitor within.’ 

How is the law to reflect this clear moral distinction?'* Shute and Horder suggest 
a distinction based on ‘voluntariness.’ The victim of deception parts with property 





9 Andrew Ashworth, Principles of Criminal Law (Oxford: Clarendon Press, 1991) pp 71—73; Glanville 

Williams, ‘Convictions and Fair Labelling’ [1983] CLJ 85. 

10 ibid pp 64—66. 

11 C.M.V. Clarkson, Understanding Criminal Law (London: Fontana Press, 1987) pp 161—162. 

-12 In an earlier note ((1992) 55 MLR 265) I described this as the defendant ‘facing the victim openly.’ 
Shute and Horder point out that many frauds are perpetrated by letter, telephone or computer. This 
is obviously true — but in such cases there is still a dealing with, a negotiation between deceiver 
and victim which is represented in its paradigm by an open confrontation. 

13 Ante n5, at p 553. 

14 cf P.R. Glazebrook, ‘Thief or Swindler: Who Cares?’ [1991] CLJ 389, who argues that there is no 
moral distinction between the two offences on the ground that the thief and the deceiver are both 
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‘voluntarily’ in the sense that the property has been ‘given’; the victim of theft, 
on the other hand, parts with property ‘involuntarily’ — it has been ‘taken.’ This, 
however, takes us no further than the often suggested criterion of consent with its 
concomitant problem of distinguishing ‘real’ from merely ‘apparent’ consent. Shute 
and Horder say that in robbery where someone is threatened into handing over 
property that ‘it is clear that the property is given to the robber, and is hence volun- 
tary.’!5 This example exposes the inadequacy of the concept of ‘voluntariness’ for 
this purpose. Just as no one could seriously maintain there was real consent, so 
too there is surely no ‘voluntary’ transfer or ‘giving’ of property. The conduct is 
at the very least ‘morally involuntary.’ 

There are further problems with their proposed test. For which offence will there 
be liability in cases of price-switching?” Is this an involuntary transfer of property 
(or a right in the property) and hence theft? The property, at the lower price, has 
hardly been ‘given’ to the price-switcher. This was theft even under Morris. But 
is theft really an accurate description of such wrongdoing? Surely such a person 
is engaged in practising a deception. If it succeeds the charge should be section 
15; if it fails it should be attempted section 15. 

Finally, how does this proposed test, based on the distinction between giving and 
taking, apply in cases where the property belongs to another by virtue of section 
5(4)? In Attorney-General’s Reference (No 1 of 1983),'* the defendant was over- 
paid her wages by some £75 (the money being paid by direct debit straight into 
her bank account). Assuming her employers meant to pay that sum into her account, 
being mistaken as to how much was owed, when she decides to keep the excess, 
or when she withdraws it, is she ‘taking’ money that has not been ‘given’? Shute 
and Horder say that ‘either the property was given or it was taken: there is nothing 
in between.’ In this case, however, the property can only be regarded as ‘taken’ 
on the ground that her employers would not have allowed her to take the excess 
if they had known that it was an excess. This is the equivalent of saying that there 
has been a ‘taking’ in Gomez, because the shopkeeper would not have parted with 
the goods if he had known the truth about the defendant’s cheque. Their test does 
not work in such cases. 

This test of “voluntariness’ does, however, point us in the right direction. The 
fact that there has been an involuntary transfer of property is evidence that the taking 
was ‘manifestly theftuous.’”° It will be evidence that there has been an objective 
and observable wrong that has resulted in the thief assuming the rights of the owner 
in defiance of the true owner’s title. The robber has clearly done this irrespective 
of whether the victim’s parting with the property is ‘voluntary’ or not. The passer 
of a dud cheque, as in Gomez, has not done an objective and manifest ‘theftuous 
wrong’; the dishonest state of mind of the deceiver is not something that can be 
seen by the reasonable observer to be clearly cziminal. 

This suggested approach of requiring conduct io be ‘manifestly criminal’ stands 





dishonest and in both instances the victim has lost the property. Following this approach, one could 
abolish most of the offences in the Theft Acts that can be committed dishonestly and create one very 
broad single offence. For the reasons argued above, this would be unacceptable. 

15 Ante n5, at p 552. 

16 George Fletcher, Rethinking Criminal Law (Boston: Little Brown & Co, 1978) p 803. 

17 As in Morris [1984] AC 320. 

18 [1985] QB 182. 

19 Ante n5, at p 552. 

20 Fletcher, ante n 16, at p 705; Clarkson and Keating, Criminal Law Text and Materials (London: Sweet 
& Maxwell, 2nd ed, 1990) pp 690-695; Marianne Giles and Steve Uglow, ‘Appropriation and Manifest 
Criminality in Theft’ (1992) 56 JCL 179. 
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in stark contrast to the ‘protectionist criminology’ which is being increasingly 
endorsed by English law. Under this latter view, one adopts whatever measures 
are necessary to protect persons and their property even if this means imposing 
liability when a defendant has done nothing observably wrong. Emphasis is placed 
on the defendant’s state of mind to the exclusion of anything wrong that he or she 
might have done. Following this line, the House of Lords in Gomez has diluted 
the actus reus requirement in theft to the point where ‘appropriation’ has become 
almost meaningless, with the entire emphasis being shifted to whether the defendant 
was dishonest or not. A person who places goods in a supermarket trolley with 
a secret intention of not paying for them (as in Eddy v Niman') is probably 
appropriating those goods.” This is casting the net of theft too wide and removing 
it too far from its paradigm. 

The much-maligned House of Lords’ decision of Anderton v Ryan” recognised 
these dangers and, in the context of impossible attempts, drew a distinction between 
‘objectively innocent’ acts (where there could be no liability for such attempts) and 
‘criminal’ or ‘guilty’ acts (where liability could be imposed). One of the problems 
with this approach (which led to its speedy demise in Shivpuri?) is that it generates 
uncertainty if a jury is simply to be asked whether conduct ‘looks innocent or 
criminal.’ Marianne Giles and Steve Uglow” have argued that for theft the jury 
should be asked whether the conduct is manifestly criminal (in much the same way 
as they are asked whether the defendant was dishonest). As a test for the jury this 
is surely impracticable. How much knowledge can be invested in the jury as represen- 
tatives of the ‘officious bystander’? How does this test help distinguish theft from 
obtaining by deception? The conduct would need to be manifestly theftuous. Does 
this mean that the jury must be instructed: “does this conduct look like theft to you?’? 

It is submitted that the test of ‘manifest criminality’ cannot be used as such in 
a trial — but it can and should be employed by the legislature and the courts as 
a guiding light in the development of offence definitions. Parliament has enacted 
separate penalties for theft (seven years) and obtaining by deception (ten years), 
underlining the moral distinction between the two. It is lamentable that the majority 
in Gomez should have brazenly ignored this. It is now too late to hope that the courts 
will develop any test based on ‘voluntariness’ or ‘manifest criminality.” Urgent 
statutory reform is imperative. A new definition of theft or appropriation is called 
for. In devising a new formula, the legislature needs to keep firmly in mind the 
necessity for clear differentiation between morally distinguishable offences and a 
definition of theft should be devised that is consistent with the theft paradigm. There 
should be an insistence on objective wrongdoing, perhaps through the inclusion of 
a requirement of unlawfulness. Given the courts’ cavalier approach to this area of 
law, a statutory definition of ‘unlawful’ would be prudent. Because of the problems 
of defining ‘consent’ and ‘voluntariness,’ a lead could be taken from the Morris 
definition: ‘an act by way of adverse interference with or usurpation of those rights.’ 
Provided it was spelt out that this necessitated the usurpation of all the rights of 


21 (1981) 73 Cr App R 237. 

22 The certified question before the House of Lords in Gomez was whether it could be theft when property 
passed to the defendant with the consent of the owner but that consent had been obtained by a false 
representation. It was this question that was answered in the affirmative. However, Lord Keith did 
add that ‘there was much to be said in favour of the view’ that merely taking an article from the shelf 
of a shop and putting it in a trolley did amount to an appropriation (at p 1076). 

23 [1985] AC 560. 

24 [1987] AC 1. 

25 Ante n 20. 
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the owner,” such a test would adequately describe the conduct that ought to be 
regarded as theftuous. If Gomez precipitates such a major statutory overhaul of the 
offence of theft, then perhaps all will not have been in vain. 


Solicitors’ Liability Towards Third Parties: Back Into 
the Troubled Waters of the Contract/Tort Divide 


Werner Lorenz* and Basil Markesinis** 


Introductory Remarks 


In White v Jones! the Court of Appeal was asked to consider the continued vitality 
of Ross v Caunters? in the post-Murphy v Brentwood DC? era. An additional 
reason for attempting to escape the Ross ruling was that in the instant case the 
negligence of the solicitor, which deprived the beneficiaries of the intended legacy, 
consisted of failing to draw up the will that the defendants had agreed to prepare 
for his client, rather than advising him badly about the witnessing requirements. 
This double-pronged attack failed, it is submitted rightly, to shake the court’s belief 
in the soundness and applicability of the Ross ruling. The decision raises many 
important issues which, for reasons of space, we shall discuss unequally under three 
sub-headings. 


The Relatively Easy Questions 


(i) Was Ross Affected by Murphy? 


The Court rightly said ‘No.’ Murphy’s opinions make it clear that, at most, Ross 
was treated as one of those exceptional cases that lay outside the rule their Lordships 
were trying to fashion. This must be right since the economic and policy arguments 
that may have (implicitly) dictated the Murphy result are not duplicated in Ross.‘ 
Nor, it is submitted, is the Murphy decision as unassailable as it may appear by 
virtue of the fact that it was delivered by a seven-judge Bench. Its doctrinal 
weaknesses, stressed by eminent judges* and academics,° will in due course come 
home to roost. Counsel should thus not be encouraged to use Murphy to cut down 
further the ambit of tortious redress. 


26 See further Giles and Uglow, ante n 20. 


*D Iur (Heidelberg); D Iur hc (Copenhagen); Emeritus Professor of Comparative Law in the University 
of Munich and Director of the Institute for International Law at the University of Munich. 
**D Jur (Athen), MA, PhD, LLD (Cantab), D Iur hc (Ghent); Denning Professor of Comparative Law 
in the University of London; Professor of Anglo-American Law in the University of Leiden. 


The Times, 9 March 1993. 

[1980] Ch 297. 

[1991] 1 AC 398. 

See Markesinis and Deakin, ‘The Random Element of Their Lordships’ Infallible Judgment: An 
Economic and Comparative Analysis of the Tort of Negligence from Anns to Murphy’ (1992) 55 MLR 
619 et seq, esp 622—632. 

eg Sir Robin Cooke in (1991) 107 LQR 46. 

6 eg Professor Fleming (1990) 106 LQR 525; Peter Cane in Tort Law and Economic Interests (OUP, 
1991) 511—518. 
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(ii) Nonfeasance and Misfeasance 


First, justice should not be denied by invoking distinctions more appropriate to 
medieval than modern law. More to the point, one must remember that ever since 
Roman times lawyers have learned how to turn most ‘omissions’ into “bad acts’; 
and this was certainly just such a case. Finally, for what it is worth, numerous courts 
in different jurisdictions have held lawyers liable in precisely this type of situation. 
See, for example, Gartside v Sheffield’ (New Zealand); BGH of 6 July 1965° 
(Germany); Hof. Amsterdam 1985,'° (the Netherlands); Berry v Dodson, Nunley 
and Taylor, PC" (Texas). These are not, of course, binding precedents. Indeed, 
for those with insular mentalities, they may not even be persuasive precedents. Yet 
they do show that the so-called ‘conflict’ problem that may arise for lawyers as 
a result of holding them liable in such cases has neither worried nor hampered unduly 
attorneys in other jurisdictions. Do our solicitors really warrant extra cosseting?” 


(111) Proximity 

For some time now our courts have been declaring their preference for proximity 
as the crucial (but not sole) test for discovering a duty of care. Some of us have 
been arguing that proximity, like foreseeability and other such concepts, are really 
short-term expressions for policy and not very clear at that. Moreover, there is a 
danger that our courts may implicitly? be considering the same policy arguments 
at different and repeated stages of their enquiry. 

The instant case may offer an example of this. For policy was important in deter- 
mining (a) the proximity issue; and policy (in fact the same policy argument) was 
necessary to decide (b) the additional (?), different (?) factor ‘is it fair, just and 
reasonable’ for the law to impose a duty in such a case? In fact, the Vice Chancellor 
could not have been more disarmingly honest when he openly admitted this when 
he stated that: ‘I shall consider these ... headings [ie headings (a) and (b) above] 
together, because there is no real demarcation line between them. They shade into 
each other.’ Law students, if no one else, will welcome such simplification; and 
the House of Lords could, arguably, help shorten oral argument by warning against 
the futility of a repetitive examination of the same policy issues under two or three 
different headings. But if the vague term of ‘proximity’ is to remain en vogue, would 
it not be better to say, as McLachlin J did in Norsk Pacific Steamship Co Ltd v 
Canadian National Railway Co," that ‘[its] meaning ... is to be found ... in 
viewing the circumstances in which it has been found to exist and determining whether 
the case at issue is similar enough to justify a similar finding’? Surely the italicised 
words contain a sufficient warning that value judgments will have to be made in 
novel cases. All else is extra verbiage. 





7 Coll 12,7,7. 
8 [1983] NZLR 37. 
9 NJW 1955 discussed by Professor Lorenz in JZ 1966, 143. 

10 NJ 40. 

11 717 SWSW 2d 716. 

12 Other factual situations, not involving defective wills, may, however, require more cautious handling. 
For variants litigated in practice, see Markesinis, ‘Fixing Acceptable Boundaries to the Liability of 
Solicitors’ [1987] 103 LQR 346, esp 351—352. 

13 Since they are rarely as explicit about this as Commonwealth and American courts. Thus, contrast 
Murphy with Norsk Pacific Steamship Co Ltd v Canadian National Railway Co [1992] 1 SCR 1021, 
discussed by Markesinis in [1993] 109 LQR 5 et seq. 

14 ibid. 

15 (1991) 1 SCR 1152. 
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(iv) The Doubling of the Estate 


One of the objections raised by counsel for the defendants in White v Jones against 
the imposition of liability was that such a result would, in effect, amount to a doubling 
of the estate. The Vice Chancellor was certainly right in rejecting this argument 
as incorrect when he pointed out that ‘the damages are payable to the disappointed, 
intended beneficiary and not to the deceased’s estate,’ since in this case what really 
happens is that the loss is ‘transferred’ (Schadensverlagerung) from the estate to 
the beneficiary. In this sense, no ‘doubling’ takes place. 

It must be admitted, however, that in a different context there is, arguably, some 
force behind this objection. Since German lawyers, yet again, confronted this point 
well over twenty-five years ago (and effectively dismissed it), a few words on German 
law (and the equivalent German case) may be of interest to English lawyers. 

In the aforementioned German testamentfall case, the daughter of the deceased 
was the (sole) intended beneficiary of his will. Due to the attorney’s culpable inaction 
(failure to arrange for a notary to see the prospective ‘testator’ in order to take down 
his last will and testament), the proposed will was never drafted and the daughter 
had to share the estate with her niece. The daughter’s action against the attorney 
succeeded; and she recovered the difference between the amount which she would 
have received if the will had been made and the amount actually distributed to her 
under the rules of intestacy. 

Though the decision was met with widespread approval by the German legal 
literature (and has not been disturbed by subsequent case law), there have also been 
some dissenters. The most prominent among them was Professor Kegel'® who 
complained that the result of this decision was to create ‘two lucky heirs’ instead 
of one. In his opinion the estate should, in a case such as this, devolve upon the 
daughter because this had been the expressed lasi will of the deceased. If this could 
be proved beyond reasonable doubt, and could be regarded as a sufficient factual 
basis for an action for damages against the attorney, then it could also be used as 
a valid expression of the prospective testator’s last will. 

Quite apart from the fact that this approach allows a tortfeasor (the negligent 
solicitor) to go scot free (which, as Lord Justice Steyn’s judgment indicated, is 
contrary to the basic principle of the law of torts), Kegel’s appraoch includes other 
dangers as academics have been quick to notice. For his solution amounts to a 
recognition of an oral testament beyond those well-defined cases (mainly of 
emergency) recognised by the German Civil Code. Moreover, even in these excep- 
tional situations, the declaration must be made before three witnesses who have 
to make a record to this effect. (For further details see paras 2249 BGB et seq.) 
The prevailing view in Germany is thus that sound legal policy militates against 
further inroads in the formal requirements of the law of wills. 

But when it comes to an action for damages against the attorney, there also remains 
a question of causation. Such an action can only succeed if it is taken for granted 
that the deceased would really have made a will in favour of the plaintiff. How, 
then, can the objection be countered that the testator might have changed his mind 
before declaring his last will in the proper form? The answer could be that from 


16 ‘Die lachenden Doppelerben: Erbfolge beim Versagen von Urkundspersonen,’ Festschrift für Werner 
Flume zum 70 Geburtstag, vol I (1978) 545 et seq. See also BGH, 12 June 1979, Zeitschrift für das 
Gesamte Familienrecht (1980) 133, concerning a case of professional negligence committed by a notary 
in drafting a financial settlement among prospective heirs where the court, while rejecting Professor 
Kegel’s theory as inapplicable, nevertheless reduced the notary’s liability ‘on equitable grounds,’ the 
criteria of which remained obscure. 
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the point of legal certainty the requirements of the law of wills are not the same 
as the conditions of liability in the law of damages where, in the words of para 252 
BGB, ‘profit is deemed to have been lost which could probably have been expected 
in the ordinary course of events or according to the special circumstances, particularly 
in the light of preparations and arrangement made [by the parties].’ The Germanic 
reasoning, sketched out above, seems equally appropriate to the English scene, even 
in the absence of an equivalent codal regime suggesting identical parameters in the 
method of reasoning. 


The Difficult Question: Should the Answer to this Question be 
Found in the Law of Contract or the Law of Tort? 


Two preliminary points may be relevant here. First, as the Law Commission realised 
in its recent Consultation Paper,” the situation at hand is not the typical contract 
in favour of third parties. For the main problem here is not how to give the third 
party (in the instant case the beneficiary) the right to demand performance from 
the promisor (in this case the lawyer), but how to protect the third party against 
the ‘promisor’s’ negligent performance of his duties towards his promisee (here, 
the testator). Second, some systems, for instance the German, which have adopted 
contractual variants to solve this problem (eg the so-called contract with protective 
effects vis-à-vis third parties), have done so in order to bypass structural deficiencies 
in their codes and, therefore, we do not have to follow suit." 

On closer analysis, however, neither of these points negates the essential fact 
that a ‘contractually flavoured’ solution solves if not avoids many attendant problems. 
For, making the solicitor liable to the beneficiary is, as the Law Commission 
accepted”? and the Court of Appeal stressed over and over again, fair and just if 
we do not wish to leave the person who has the right to sue (the estate) without 
a remedy (or, more precisely, with a nominal remedy since it has suffered no loss) 
and the person who has suffered the loss (the potential beneficiary) without a remedy 
because he has no right. On the other hand, we also do not wish to make the promisor 
(lawyer in this case) more extensively (or differently) liable towards a stranger than 
he is towards his co-contractor. Thus, it cannot be denied that the German solution, 
though initially prompted by instrumental reasons, at the end of the day achieves 
a balanced result. It is in this balance that lies the possible lesson for English law 
rather than in a literal transplantation of Germanic concepts.” 

So, if the House of Lords is not prepared to fashion a doctrine of contract in 
favour of third parties (nor use this opportunity to push the legislator to implement 
at long last the Law Commission’s proposals), then 1t must sanction the tortious 
remedy accepted by the Court of Appeal but also give it, at the very least, what 
we call (for lack of a better term) a ‘contractual flavour’ — that is, 1t must stress 


17 No 121 (1991) p 128. 

18 For further details in English, see Lorenz, ‘Some Thoughts About Contract and Tort,’ in Essays in 
Memory of F.H. Lawson (Butterworths, 1986) 86 et seg; K6tz, ‘The Doctrine of Privity of Contract’ 
(1990) 10 Tel Aviv University Studies in Law 195 and, more generally, Markesinis, The German Law 
of Torts (OUP, 2nd ed, 1990) pp 43—51 and 233—239. 

19 ibid p31. 

20 As Mr Beatson thought was being advocated by comparatists. On this, see his thoughtful article 
‘Reforming the Law of Contracts for the Benefit of Third Parties: A Second Bite at the Cherry,’ Current 
Legal Problems 1992, 1, 22—26. 
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that the scope and ambit of the tortious duty will be fashioned by the underlying 
contract between testator and lawyer.?! 

So what is the upshot of the above, all of which was either stated or hinted at 
by the Court of Appeal in White v Jones? Quite simply, we are back to Lord Goff’s 
Anglicised version of the Germanic notion of ‘transferred loss.’2 Since Lord Goff 
has hinted in Smith v Littlewoods that he would welcome a reconsideration of his 
(brilliant) theory, one hopes that the differently constituted House of Lords will 
give it a second chance. German law should, again, help put this intriguing theory 
into proper perspective. 

Lord Goff’s German model — and if we omit the Germanic term we might avoid 
frightening colleagues who remain reluctant to accept that inspiration can, occasion- 
ally, come from beyond our shores — was invented to fill gaps in the existing German 
law.” Lord Goff’s attempt was prompted by the same motive. The House of Lords 
in The Aliakmon* felt that there was no gap in our law; and, as the Court of 
Appeal put it politely in the instant case, Lord Goff’s theory ‘did not altogether 
(sic) find favour with Lord Brandon.’ That a gap does exist is made clear by this 
case; and the granting in White of a tortious remedy by the Court of Appeal was 
clearly and obviously prompted by the realisation that it had to be filled. So, 
terminology apart, when German and English law are faced: with gaps such as this, 
they must do something to fill them. If, as it is hoped, the House of Lords approves 
of this result, it must also take the step and stress the ‘contractual flavour’ of the 
tort remedy granted. 

Why, one may ask, should this extra task be undertaken, given that it is not 
immediately necessary to do so? The answer, yet again, can be seen when studying 
other systems and how they have coped with this problem. Here are some examples 
and, for brevity’s sake, citations will be omitted. 

If tort plain and simple is accepted, discovering a duty, in future but not identical 
cases, will be left to the vague notions of proximity, fairness, reasonableness and 
the like. Determining the expansion of the contractual duty (which is owed to the 
testator) to include third parties is much more manageable and concrete if one is 
doing it by searching for his ‘intention’ to benefit the third party. The contractual 
test is thus, if properly used, more definite. 

Then there is the problem of other, similar cases. In Germany, The Aliakmon 
would have been solved through the Germanic theory of “transferred loss.’*° This 
means that the carrier is liable towards the consignee but not more excessively liable 
than he is towards the consignor (co-contractor). The exemptions contained in the 
contract between promisor and promisee (the ‘right contract’) can be used against 
the third party (beneficiary in contractual terms). Mr Beatson accepts this as an 
‘important point,” but then goes on to wonder why we make so much of it since, 
in the event, in The Aliakmon the carrier (promisor) avoided liability completely. 


21 Mr Beatson, again, seems to misunderstand our theory when he states, op cit p 25, ‘that courts can 
and do take account of contractual provisions in determining whether tort liability exists.’ For the 
cases he cites to support this proposition — Southern Water Authority v Carey [1985] 2 All ER 1077 
and Norwich City Council v Harvey [1983] 1 WLR 828 — really used the ‘wrong’ contract to fashion 
the tort remedy that was sought. On this, see Markesinis, The German Law of Torts (OUP, 2nd ed, 
1990) 236—237, where this difficult point is also explained with the help of diagrams. 

22 See Leigh and Sillivan Ltd v Aliakmon Shipping Co Ltd [1985] 1 QB 350, 399. 

23 [1987] AC 241, 280. 

24 See Lorenz, op cit n 18 above. 

25 Leigh and Sillivan Ltd v Aliakmon Shipping Co Ltd [1986] 1 AC 785. 

26 See Kotz, op cit n 18 above. 

27 op cit n 20 above, p 25. 
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At the risk of tiresome repetition, this is precisely the point: one wishes to make 
the promisor (carrier in The Aliakmon) liable, but not more liable than he would 
have been if he had been sued by his co-contractor (promisee).”* The same prob- 
lems could also arise in other triangular relationships (such as, for example, that 
found in Junior Books v Veitchi).” 


The Judge, the Jurist and the Practitioner 


Courts do not decide cases in a vacuum. The implications of their decisions must 
be studied carefully; and they must be fitted in the entire structure of the law of 
obligations seen as a whole. This cannot be done by the hurried judge; but it can 
be done for him by the academic scholar. Lord Justice Steyn’s judgment provocatively 
touched upon the respective roles of judge, jurist and practitioner. His views must 
be studied by all three. Here, because of lack of space, two points will suffice. 

First, Lord Justice Steyn observed that the court was ‘referred to about forty 
decisions of English and foreign courts. Pages and pages were read [sic] from some 
of the judgments.’ Why should such lengthy recitations take place? Is justice worse 
served in the two European Courts (Luxembourg/Strasbourg) or the United States 
Supreme Court where time limits are imposed? And if a passage in a judgment is 
of particular significance, must counsel read it to the court in full? 

Second, Lord Justice Steyn pointedly remarked that in the instant case no academic 
authorities were cited to the court. Yet he felt, as did his fellow judges, that the 
issue before them was a difficult one. As he pointed out, the difficulty is due to 
the fact that the case ‘lies at the interface of what has traditionally been regarded 
as the separate domains of contract and tort.’ Lord Justice Steyn continued: 


In a difficult case it is helpful to consider academic comment on the point. Often such writings 
examine the history of the problem, the framework into which a decision must fit, and 
countervailing policy considerations in greater depth than is usually possible in judgments 
prepared by judges who are faced with a remorseless treadmill of cases that cannot wait. 
And it is arguments that influence decisions rather than the reading of pages upon pages 
from judgments. I am not suggesting that to the already extremely lengthy appellate process 
there should be added the reading of lengthy passages from textbooks and articles. But such 
material, properly used, can sometimes help to give one a better insight into the substantive 
arguments (italics supplied). 

Put more bluntly: long citations from judicial opinions are no substitute for proper 

legal analysis. One wonders how long it will take for counsel (and, occasionally, 

judges) to get the message. 


ee ĖaaaaaaaaaaaaĖŮĖ—s 


28 For the current position in English law, see s 3 of the Carriage of Goods Act 1992. 
29 [1983] 1 AC 520. 
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Matrix Churchill and Public Interest Immunity 


Gabriele Ganz* 


Last year, in the much-publicised Matrix Churchill case, three executives of the 
company were charged with illegally supplying arms-making equipment to Iraq. 
The case went to trial but the prosecution collapsed after Mr Alan Clark, the former 
Minister of State for Defence Procurement, admitted in cross-examination that he 
supported the allegedly unlawful sale. 

The Matrix Churchill affair is already something of a cause célèbre in legal circles. 
However, its notoriety does not lie so much in the Minister’s surprising admissions 
under cross-examination, as in the Government’s declared position on public interest 
immunity. Four Ministers' having signed public interest immunity certificates in 
relation to documents pertaining to the case, it was asserted by the Attorney- 
General? (and by other Ministers,’ including the Prime Minister‘) that the Ministers 
had a duty to claim public interest immunity for such documents and that this duty 
cannot be waived. This assertion, which continues to be made, must be refuted. 
It is not based on authority (despite the views expressed by two of the defence counsel 
in a letter to The Times”) and it goes against the spirit as well as the letter of recent 
developments in the law of public interest immunity. 

In his statement to the House of Commons on 10 November 1992, the Attorney- 
General said: 


It is the law expressly enunciated by the courts, that Ministers have a duty to claim public 
interest immunity either in respect of specific documents or recognised classes of document, 
the production of which would in principle be contrary to the public interest. This duty cannot 
be waived. Once a proper claim has been made, it is for the court to look at the papers if 
it thinks fit, to balance the competing public interests and to determine whether the interests 
of justice in the particular case require disclosure of some or all of the documents in issue. 
Such a claim must be made irrespective of whether it is embarrassing to the Government 
either to reveal or to withhold. In this case, it was at the express invitation of prosecuting 
Counsel that the judge looked at all the material before he made his ruling. 


Almost every one of these assertions is questionable. 

In a letter to The Times on 13 November 1992, the Attorney-General expanded 
on his statement to the House and paraphrased in support the words of Bingham LJ 
in Makanjuola v Metropolitan Police Commissioner‘®: 


Public interest immunity is not a trump card vouchsafed to certain privileged players. It is 
an exclusionary rule, applying equally to all parties to litigation and irrespective of whether 
it helps or hinders them, whereby certain classes of documents are immune from production 
if harm may thereby be done to the operation of the public service. 


However, the assertion by Bingham LJ that public interest immunity cannot be waived 
was made in a totally different context from the Matrix Churchill case. 





*Professor of Law, University of Southampton. 


Namely, Mr Kenneth Clarke, Mr Tristan Garel-Jones, Mr Michael Heseltine and Mr Malcolm Rifkind. 
HC Deb vol 213, col 743 (10 November 1992). 

HC Deb vol 214, col 640 seg (23 November 1992). 

HC Deb vol 213, col 987 (12 November 1992). 

The Times, 13 November 1992. 

[1992] 3 All ER 617, 623. 
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The documents in issue in Makanjuola were witness statements taken for the 
purpose of investigating a complaint against the police under section 49 of the Police 
Act 1964. The complainant wanted discovery of these statements in a civil action 
for assault against the police. Kennedy J ordered disclosure of those statements to 
which the makers of the statements consented. This was rejected on appeal on the 
ground that consent could not displace the immunity which would be frustrated if 
the makers of such statements were liable to be exposed to pressure to consent to 
disclosure. The issue of whether confidential statements are protected as a class 
by public interest immunity if this can be waived by those whom it is intended to 
protect has been a vexed question on which conflicting views have been expressed 
at the highest level. Thus, Lord Cross in Alfred Crompton v Commissioners of 
Customs & Excise’ thought that waiver was possible if the maker of the confiden- 
tial statement for which immunity was claimed consented. This dictum was thought 
to be impossible to reconcile with a statement of Lord Simon in R v Lewes Justices, 
ex p Home Secretary,® in Hehir v Metropolitan Police Commissioner.’ In the latter 
case, the question of waiver by the maker of a statement was left open by the Court 
of Appeal. Brightman LJ said: 


It seems to me at least arguable that the public interest would not in all circumstances continue 
to attach immunity to a statement given for the purposes of s 49 of the Police Act 1964 if 
the maker of the statement wished disclosure to be made. Perhaps this is not strictly a question 
of waiver, but of public interest immunity ceasing to attach to a statement if particular 
circumstances exist.!° 


Makanjuola clearly rejects this approach. However, whether the maker of a statement 
can set aside the immunity which is intended to protect him is a very different question 
from whether Ministers have a duty rather than a discretion to claim public interest 
immunity and whether a refusal to claim such immunity can be categorised as waiver. 
Lord Pearson in R v Lewes Justices put it thus: 


The appropriate Minister has the function of deciding, with the assistance of the Attorney- 
General, whether or not the public interest on the administrative or executive side requires 
that he should object to the disclosure of the document or information, but a negative decision 
cannot properly be described as a waiver of privilege." 


Lord Pearson’s analysis clearly differentiates a Minister’s decision in relation to 
a certificate claiming immunity from the situation in Makanjuola. This view is 
supported by the practice adopted by Ministers, particularly in criminal cases. In 
the concession to disclose certain documents which the Government announced in 
1956, before the courts asserted their authority to decide whether a document 
must be produced in Conway v Rimmer," documents relevant to the defence in 
criminal proceedings were included. Since that case there is a paucity of authority 
on public interest immunity in the context of criminal cases. This was explained 
in R v Governor of Brixton Prison, ex p Osman’ by Mann LJ: 


Where the interests of justice arise in a criminal case touching and concerning liberty or 


7 [1973] 3 WLR 268, 285—286. 
8 [1972] 3 WLR 279, 289F. Lord Simon said that public interest immunity could not be waived but 
this was in the context of documents containing sources of police information. 

9 [1982] 1 WLR 715, 722F. 

10 At p 723D. 

11 [1972] 2 WLR 279, 289C. 

12 HL Deb vol 197, col 741 (6 June 1956). 

13 [1968] 2 WLR 968. 
14 [1991] 1 WLR 281, 288E. 
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conceivably on occasion life, the weight to be attached to the interests of justice is plainly 
very great indeed. It may be that what I have just said explains the paucity of authority. It 
may be that prosecutions are not initiated where material is not to be exposed, or it may 
be that the force of the balance is recognised by prosecuting authorities and the immunity 
is never claimed. 


Whatever the legal position is with regard to public interest immunity being claimed 
in criminal cases, there are a number of recent examples where public interest 
immunity has not been claimed in such cases. In M v Home Office, where there 
was an application to commit the Home Secretary (Mr Baker) for contempt, public 
interest immunity was not claimed for notes of a meeting between Mr Baker and 
officials because ‘the view was taken in this case that the greater public interest 
lay in the court having a full account of the facts.”' Again, in the prosecution of 
Mr Ponting for disclosing information about the sinking of the Belgrano, the highly 
secret document known as the ‘Crown Jewels’ was admitted in evidence which 
involved the court having to go ‘in camera’ and the jury being vetted.” When this 
was put to Mr Heseltine in the debate on Arms Exports to Iraq, he replied that he 
agreed to make the ‘Crown Jewels’ available to a Select Committee.'* Similarly, 
in the prosecution of Michael Randle and Pat Pottle for helping George Blake to 
escape from prison, further’? Special Branch documents were put before the court 
which had not hitherto been acknowledged and for which no immunity was claimed. 
These documents helped the prosecution case.” There is, therefore, some evidence 
that documents covered by public interest immunity have been made available in 
criminal cases, particularly where they help the prosecution. These examples also 
tarnish the correct assertion that ‘such a claim must be made irrespective of whether 
it is embarrassing to the Government either to reveal or to withhold.’ _ 

Most suspect of all is the Attorney-General’s description of the procedure involved: 


In fact under the system documents are put before the court by prosecuting counsel. The 
judge then performs a balancing exercise” having, if he considers it appropriate — as he 
normally would in a criminal case — seen the documents himself.” 


Mr Heseltine, who was one of the four Ministers who signed public interest 
immunity certificates, put it even more strongly: 


I would not have acted in the way that I did unless I had been absolutely satisfied that the 
judge would make available those documents or those parts of a document which he considered 
necessary for the proper course of justice.” 


The actual events leading to disclosure by the judge, however, seem to have been 
at variance with this procedure. It seems that prosecuting counsel had told the judge 
that the documents contained nothing of assistance to the defence.” It was only 





15 [1992] 2 WLR 73. 

16 At p 89A. 

17 Ponting, The Right to Know (London: Sphere Books, 1985) pp 166—167. 

18 See supra n 3, col 648. 

19 After the Divisional Court had ordered disclosure of some Special Branch papers. 

20 Letter to The Guardian, 17 November 1992, from Michael Randle. 

21 See supra n 2, col 743. 

22 ‘To balance the competing public interests and to determine whether the interests of justice in the 
particular case require disclosure of some or all of the documents in issue’; see supra n 2, col 743. 

23 HC Deb vol 214, col 15 (16 November 1992). 

24 The others were Mr Rifkind (Defence Secretary), Mr Kenneth Clarke (Home Secretary) and Mr Tristan 
Garel-Jones (Minister of State, Foreign Office). 

25 See supra n 3, col 648. 

26 The Guardian, 10 November 1992, p 2. 
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when Geoffrey Robertson QC, counsel for Paul Henderson, against the advice of 
counsel for the other two. defendants,” brought out Henderson’s links with MI6 
that the judge ordered disclosure of documents relating to the security services,8 
having earlier only allowed disclosure of documents relating to policy making within 
Government departments.” 

The claim that it is not Ministers but the judge who decides whether documents 
shall be withheld not only ignores the history of how the courts imposed their decisions 
on Ministers as late as 1968, but it also distorts the way in which judges exercise 
this power. It is by no means a foregone conclusion that a judge will second guess 
a Minister. As we have seen, in this case Judge Brian Smedley QC needed much 
persuasion before ordering disclosure and Mr Rupert Allason MP suggested he may 
well have been unique in challenging the certificate. This is clearly an exaggera- 
tion, but many examples can be cited where the judges have been reluctant to overrule 
Ministers. In a similar case to Matrix Churchill heard at Reading Crown Court, 
the judge refused to order disclosure of documents and this led to a plea of guilty 
and suspended sentences.” In Makanjuola, on which the Attorney-General placed 
so much weight, Bingham LJ said that only exceptional circumstances might lead 
a judge to rule that a document previously immune in the public interest should 
in the public interest be disclosed. 

For Ministers to hide behind the judicial robes, as Richard Shepherd pointed out 
in the debate on the Matrix Churchill affair, is an abdication of Ministerial responsi- 
bility .22 Ministers are responsible for their decisions, the courts review them and, 
in this area, only since 1968. The correct way to implement the Government’s view 
of the law would be to enact a Bill on the lines of that introduced by David Winnick 
MP on 16 November 1992,3 which would remove the power to claim public 
interest immunity from Ministers and reserve to the trial judge discretion to decide 
on the introduction of such documents. 

In reality, it is the Government which has the last word, at least when it is a party 
to the case or where a criminal prosecution is involved. When the court orders 
disclosure of documents as in the case arising from the death of Blair Peach," in 
which his mother was suing the police for assault, a settlement for £75,000 damages 
was considered preferable to the documents being read out in court.’ In criminal 
cases, the Attorney-General can always enter a nolle prosequi and the shadow 
Attorney-General asked the Attorney-General whether with hindsight this might not 
have been the proper course to take in this case. For, ultimately, the most 
disturbing aspect of the public interest immunity certificates in the Matrix Churchill 
case is that the defendants might have been convicted if the judge had ruled against 





27 The letter to The Times (supra n 5) agreeing with the Attorney-General was written by counsel for 
one of these defendants. 

28 See supra n 3, col 689 (Geoffrey Robinson). 

29 The Guardian, 1 December 1992. The judge (Brian Smedley QC) complained unsuccessfully to the 
Attorney-General that The Guardian was in flagrant breach of his order preventing the jury from 
hearing pre-trial argument over the certificates because it reported the existence of the certificates 
before the trial collapsed (ibid). 

30 See supra n 3, col 668. Similar problems were experienced by counsel for Michael Randle and Pat 
Pottle to obtain disclosure of documents for which immunity was claimed; see Michael Randle’s letter 
to The Guardian, 17 November 1992. 

31 See supra n 3, cols 689 and 691. 

32 See supra n 3, col 677. 

33 HC Deb vol 214, col 165 (16 November 1992). 

34 Peach v Metropolitan Police Commissioner [1986] 2 WLR 1080. 

35 The Guardian, 8 August 1988. 

36 Letter to The Guardian, 17 November 1992. 
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disclosure. Though Mr Heseltine denied that he was expected to be involved in 
the conduct of the trial when signing the certificate,” both he and Mr Rifkind were 
at pains to point out that the prosecution was abandoned only because of the evidence 
of Alan Clark and not because the documents were disclosed.3? This may be 
literally true as a matter of timing, but there can be no doubt that the documents 
disclose highly embarrassing Government complicity in secretly relaxing the guide- 
lines for exports to Iraq.” It is the use of public interest immunity to hide this 
embarrassment which is the worst aspect of the affair. It may be salutary to remember 
in this context that President Nixon claimed executive privilege when asked to produce 
the Watergate tapes during the trial of his staff, a claim that was resoundingly rejected 
by the US Supreme Court.“ Whether this analogy can be pressed any further 
depends on the outcome of the inquiry into the Matrix Churchill affair being 
undertaken by Lord Justice Scott.” 


Nuisance and Planning 
Jenny Steele* and Tim Jewell* 


Where a commercial venture has developed pursuant to and within the terms of 
a permission from the appropriate planning authority, can an action in nuisance 
be brought which would effectively close it down? This is a simple question, but 
its importance should not be underestimated. 

Gillingham BC v Medway (Chatham) Dock Co Ltd' was a first instance decision 
of Buckley J. Its particular facts were unusual and, although leave to appeal was 
granted planning permission for the operation of a commercial dockyard in part 
which it raises will therefore have to wait, but those issues are of fundamental 
importance and are certain to arise again. Beyond the distinction between statutory 
authority and planning permission, and their relative effects in the law of nuisance, 
the inescapable question is whether the tort of nuisance can continue to exist alongside 
other mechanisms for the regulation of land use. 

In 1982, the closure of the naval docks at Chatham threatened the local area with 
economic decline and severe unemployment. In 1983, Gillingham Borough Council 
granted planning permission for the operation of a commercial dockyard in part 
of the old port. This commercial venture was no doubt regarded as being in the 
best interests of the community, and it was accepted that the docks would (and must, 
if to be commercially viable) operate around the clock. 

In 1988, the same Council initiated proceedings in public nuisance against the 
dock company, apparently in order to protect the interests of residents affected by 
the noise of heavy goods vehicles going to and from the port between the hours 


37 See supra n 3, col 649. 

38 ibid cols 650 and 707. 

39 See The Guardian, 13 November 1992. 

40 US v Nixon (1974) 418 US 683. 

41 See Attorney-General’s statement, supra n 2. 
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of 7.00 pm and 7.00 am. The remedy sought was an injunction, together with a 
declaration that the use of the residential streets at night by HGVs constituted a 
public nuisance. In other words, the Council now sought to prohibit, in order to 
protect the interests of local residents affected by noise, the very use which in 1983 
was considered by the same Council to be in the community’s best interests. 

The decision of Buckley J to dismiss the action may, for various reasons, have 
seemed inevitable. The court was invited by the plaintiff to do at least three contro- 
versial things. Most obviously, it was asked to save the Council (which may have 
made a planning mistake, and had at least changed its priorities) from having to 
revoke the planning permission, and therefore from having to pay compensation 
to the dock company. This motive was openly admitted.? Secondly, the court was 
invited to declare that the dock company, which appears to have been operating 
within the terms of the planning permission and, moreover, to have been promoting 
community interests as well as its own, was committing a public nuisance, which 
is a crime, and should be forced to curb its activities accordingly. And thirdly, the 
court was asked to act in order to promote private interests in circumstances where 
there was a clear potential conflict with community interests as assessed at the time 
of granting the planning permission. 

Clearly, the idea of a ‘community interest’ is a complex one. Its use here is intended 
to emphasise some of the distinctive concerns of the planning process (although 
it must be admitted that these too are hard to define). In particular, the phrase is 
intended to emphasise that regulatory planning control is generally focused upon 
the interests and needs of a locality.3 In this sense, a ‘community interest’ refers 
to a relatively specific form of public interest. Beyond this, it is difficult to specify 
what will be involved in a decision as to the best interests of a community. In this 
case, it seems likely that the specific interests of residents were in fact considered 
in reaching the planning decision, but were given little weight as compared with 
goals of more general local significance (having less easily identifiable beneficiaries) 
such as improved employment prospects or enhanced economic activity.* Whatever 
the method used by the planning authority in resolving the competing claims of 
different interests and goals, it seems natural to describe the process as one aimed 
at identifying a relevant form of ‘public interest.’ 

For the court to find for the plaintiffs, there would be no escaping from the public 
interest issue. It could achieve such a result only by deciding that the private interests 
outweighed the relevant community interest on this occasion, or by refusing to 
consider the community interest at all. The planning authority having already resolved 
the question of where the community interest lay, either route would be difficult. 
The first route would substitute the court’s decision for that of the planning authority, 
and the second would impliedly convert the distinctive concern of the common law 
with private interests, and its presumed incompetence with other interests, into a 
means of reversing decisions taken by ‘more competent’ public bodies. The further 
complicating factor in this particular case is that the plaintiffs in the nuisance action 





2 ibid p 462B—C. 

3 Ofcourse, this statement needs qualification. On some occasions, general statements of broad national 
need are centrally adopted, and local authorities will accept responsibility for meeting a proportion 
of that need. This proportion may in some instances be arrived at only after a complex and somewhat 
ad hoc series of negotiations. Under these circumstances, the role of the local planning authority will 
be to allocate land for those needs, and the ability of the authority to make an entirely local decision 
will therefore be restricted. A clear example would be the extraction of minerals. A point of this 
sort is briefly made by Buckley J in the present case, ibid p 462A—B. 

4 supran 1, atp 456A, where Buckley J refers to the ‘blow to local employment and morale as a result 
of the closure of the Royal Naval Dockyard.’ 
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were the very same body who had made the relevant planning decision, and who 
were free to reconsider that decision in the light of their changed priorities. This 
certainly would have influenced the judge had he considered whether to exercise 
his discretion to grant injunctive relief,’ but the identity of the plaintiffs was 
considered irrelevant in determining whether the defendants’ activities amounted 
to an actionable nuisance. 


The Decision in Gillingham 


There were two grounds for refusing the injunction. The first and more generally 
Significant ground was that the relevant activities did not amount to a public nuisance 
(nor, by implication, would they have constituted a private one). Second, the judge 
was Clear that he would not have exercised his discretion in favour of these particular 
plaintiffs in any event. 

Although deciding that there was no nuisance in this case, the judge was clear 
that a public nuisance can result from a lawful act or activity.* One way of estab- 
lishing a public nuisance was, on the authority of A-G v PYA Quarries Ltd,’ to 
show that the relevant activity would amount to a series of private nuisances, and 
that there was no individual who could reasonably be expected to bring a private 
nuisance action. This means that the part of the judgment which asks whether this 
was a nuisance is concerned not only with public nuisance, but with private nuisance 
too. 

A second significant point was that a planning permission cannot ‘license’ the 
commission of a nuisance in the same way that a statute can. This is beyond the 
competence of a local authority. On the other hand, a planning consent can change 
the character of a neighbourhood so as to render innocent some activities which 
would, in the absence of that change, amount to a nuisance. This a planning authority 
can do. So if the character of a neighbourhood is that of a neighbourhood with a 
commercial port in it, then on the basis of dicta in Allen v Gulf Oil Refining Ltd,’ 
activities connected with the running of that port which would otherwise have been 
a nuisance may be rendered innocent.” Thus, Buckley J decided that ‘where 
planning consent is given for a development or change of use, the question of nuisance 
will thereafter fall to be decided by reference to a neighbourhood with that develop- 
ment or use and not as it was previously.’'° It seems that this was regarded by 
Buckley J as settling the matter, perhaps because the commercial dock could (in 
his estimation) only be operated successfully on a 24 hour basis. Such use of the 
roads was therefore regarded as an inevitable part of the permitted development. 

Thus, a significant theoretical difference was established between the impact of 
a planning permission and that of a statutory authority. Nevertheless, the defence 





ibid p 465A. 

ibid at 458—459. 

[1957] 2 QB 169. 

[1980] QB 156, 174 (Cumming-Bruce LJ); [1981] AC 1001, 1013—1014 (Lord Wilberforce). Although 
Lord Wilberforce at this point referred to the dicta of Cumming-Bruce LJ, he himself did not seem 
to be specifically concerned with the issue of planning permission. 

9 supra n 1, 460H—461A. One of the most extraordinary things about the judgment in Gillingham is 
that there is no reference to the leading authority on the relevance of the ‘character of the neighbourhood’ 
in nuisance actions (St Helens Smelting Co v Tipping (1865) 11 HLC 642). This omission is returned 
to below. 

10 supra n 1, p 462E—-F. 
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of statutory authority was discussed by way of analogy, and it remains questionable 
whether, on the basis of this case, the practical effect of a planning consent will 
really be so different. 


The Significance of the Planning Permission 


Although drawing a theoretical distinction between the statutory authority defence 
and the effect of a planning permission, the Court did not go on to consider in any 
depth the significance to be attached to the precise terms of the particular permission. 
This may have been to avoid making an even closer and more obvious analogy with 
the defence of statutory authority, which necessitates detailed interpretation of a 
given statute, but the omission leaves important questions unanswered. 

Even where the character of a neighbourhood has been changed by a planning 
permission, there should still remain scope for the: Court to find that a nuisance 
exists. How closely, then, should the planning consent which changes the character 
of that neighbourhood be examined in determining the existence of the nuisance? 
Does the planning consent in this case, for example, remove nuisance liability from 
all activities which are necessarily associated with the running of the commercial 
port? If it did, this would be inconsistent with the theoretical distinction between 
statutory -authority and the effect of the planning consent, and at odds with the 
conclusion that the planning consent is not a licence to commit a nuisance."! 
Further, breach of planning control is not a crime, whereas the commission of a 
public nuisance is. If the planning consent in this case determines the acceptable 
limits of activity which would otherwise constitute the crime of public nuisance, 
then breach of that planning consent would expose those activities to a public nuisance 
action. This would effectively criminalise breaches of planning control despite the 
absence of an express statutory provision.” 

Because in referring to the planning permission the judge used only the broadest 
terms,” it is not clear how closely a planning consent must be interpreted. For 
example, what types of development, or what scale of development, can be said 
to have changed ‘the character of the neighbourhood’? If there are any conditions 
placed upon the planning consent to minimise environmental disturbance, do they 
determine the existence (or non-existence) of a nuisance? To go a step further, does 
an agreement not to enforce a condition (such as that relating to alternative access 
in the Gillingham permission) have the same status as the conditions themselves 
and, if so, on what authority? 


The Analogy with Statutory Authority 


The defence of statutory authority owes its existence to the presumption that 
Parliament has considered all conflicting interests when determining the appropriate 


11 supra n 6. 

12 This would also be contrary to a very clear policy stance: see, eg, Enforcing Planning Control (‘the 
Carnwath Report’), 1989, paras 2.1—2.17. 

13 supran 1, 461B—C: ‘I must judge the present claim in nuisance by reference to the present character 
of the neighbourhood pursuant to the planning permission for use of the dockyard as a commercial 
port. Thus, these roads are now in the neighbourhood of and lead immediately to a commercial port 
which operates 24 hours per day. In those circumstances I hold that the undoubted disturbance to 
the residents is not actionable.’ 
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use of land, and has decided that the benefits of the authorised activities will outweigh 
any adverse side effects. In the present case, the same principle was applied by 
analogy to planning consents: in creating the statutory planning regime, Parliament 
was regarded as having delegated the task of determining where the interests of 
the community lie. Provision has been made for aggrieved individuals to object 
to development proposals, and the statutory regime provides certain rights of 
appeal. !4 

In drawing this analogy, though, it is not clear whether the judge intended only 
to justify the planning authority’s ability to ‘change the character of the neighbour- 
hood,’ or whether he meant to imply that all relevant decisions had already been 
reached by an alternative body. If the former, then the existence of a planning decision 
should not necessarily prevent the Court from reaching an independent conclusion 
on the existence of a nuisance. As noted above, there would be potential questions 
about the status of conditions or agreements subsidiary to the permission. In addition, 
there is one very fundamental question about the impact of the planning permis- 
sion which is not considered in this case. St Helen’s Smelting Co v Tipping" is 
generally thought to have ruled that the character of the neighbourhood will only 
be relevant if the nuisance complained of was an ‘amenity’ nuisance, rather than 
one involving actual damage to property. There is nothing in Gillingham to suggest 
that some types of nuisance would be treated differently. Clearly, if the approach 
in this case is to be adopted in the future, it will be very important to know whether 
this limitation of the ‘character of the neighbourhood’ principle is relevant." 

If, on the other hand, the analogy was intended to go rather further than this, 
then the Court would be more generally constrained. It is hard to locate the precise 
influence of the planning consent in this case, but there is some evidence to suggest 
that the judge was reluctant to reopen the questions which he considered had already 
been settled.” The analogy with statutory authority appears in this sense to have 
been stronger than the theoretical distinction. 


Public Interest Issues 


The analogy with statutory authority leads inevitably to some more general questions. 
It was noted earlier that to grant the injunction sought by the plaintiffs would involve 
either outweighing or overriding the apparent community interest which had been 
effected in the original grant of planning permission. But the prominence of the 
planning issue in this case serves only to make more obvious and more pressing 
what is always a potential problem in the law of nuisance. 





14 Although those rights are restricted in the case of persons other than the applicant for planning 
permission: Town and Country Planning Act 1990, ss 78 and 284—288. 

15 supran 9. 

16 There is also, of course, a general question as to whether the distinction between amenity nuisance 
and other types ought to be of any relevance. In this case, the rumbling of HGVs along residential 
streets will be at least as likely to cause a diminution in the value of property as if there had been 
any physical damage to the property. 

17 supra n 1, p 460G—H. In addition, when discussing (but not disposing of) the submission that no 
public nuisance can arise out of lawful use of a highway, the judge mentioned the point that roads 
are constructed after proper planning procedures have been complied with, and was of the opinion 
that ‘[a]ctions in nuisance, if successful, would make a nonsense of the whole scheme. The private 
right must yield to the public interest’ (ibid p 459C). This general point about private right and public 
interest is precisely the one which we take to be crucial to the status of planning consent in a nuisance 
action. 
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Most discussions present the tort of nuisance as being concerned with balancing 
the rival interests of neighbouring land-owners and land-users, and deciding whether - 
a given use of land is reasonable. It is obvious that any system which purports to 
regulate the use of land will have repercussions beyond the effect on these competing 
interests of neighbouring land-users, but still the role of public or community interests 
in nuisance remains marginal and ill-defined. ° 

‘Public interest’ issues have made their way into judicial decisions and academic 
debate in this area relatively rarely. The traditional view, which derives from cases 
such as Shelfer v City of London Electric Lighting Co and Gulf Oil% itself, has 
been that the courts are not competent to prefer a public interest to individual rights. 
One might therefore expect that individual rights would be enforced unimpeded, 
but this has not generally been the case. The example of statutory authority, like 
that of planning permission in the Gillingham case, suggests that perceived incom- 
petence with public interest issues will lead courts not to override all other issues, 
but simply to accept the judgment of other bodies where such issues appear already 
to have been considered. 

There is of course another possibility, which is that courts might not treat the 
existence of planning permission as either irrelevant or decisive. Instead, they might 
seek to balance the competing interests which are involved in deciding which use 
of land is appropriate. This possibility has been raised before in slightly different 
contexts, and it has been noted that the dominance of the injunctive remedy in the 
tort of nuisance is a serious obstacle to any development of this sort.” Despite the 
availability of injunctions qualified by conditions, the tendency in the cases has been 
against flexibility of remedy, such that damages in lieu have been granted only very 
rarely.2 As noted above, courts will not readily override a predetermined public 
interest, and so to refuse any flexibility in remedy makes the future impact of nuisance 
law look very limited indeed. 

None of the various alternative approaches to nuisance is without difficulty. The 
three possible approaches, together with their attendant difficulties, might be outlined 
as follows. 

If planning permission were to be treated as irrelevant, such that private law rights 
could be enforced without regard to any such permission, then courts would be 
involved in reasserting interests which had already been taken into account in some 
way by another appropriate body. To decide in this way would not be to avoid the 
difficulties above, as courts would appear to be ‘correcting’ planning decisions without 
consideration of any of the other interests or goals which were relevant to those 
decisions. 

If, on the other hand, the existence of the planning permission were to be regarded 
as decisive, then the role of nuisance law would necessarily become extremely limited. 
The fact is that virtually all of those nuisance-causing activities which constitute 
‘development’ will need planning permission and, if there is a need for a nuisance 
action, those activities will often already have been granted permission. In this sense, 


a 


18 The terms ‘public interest’ and ‘community interest’ were both used by Buckley J in this case (see 
supra n 17). There is no intention here to contrast the two. As explained above (n 3), it is thought 
that a ‘community interest’ can be described as a form of public interest. 

19 [1895] 1 Ch 287. 

20 supran 8. 

21 See, for example, Harris, Remedies in Contract and Tort (London: Weidenfeld and Nicolson, 1988) 
pp 328—329; Tromans [1982] CLJ 87; Davies [1974] 90 LQR 361, 364—365. 

22 Allen v Gulf Oil Refining Ltd [1981] AC 1001 (House of Lords); Shelfer v City of London Electric 
Lighting Co, above. 
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highways are not (as the pattern of the judgment in Gillingham implies) in a special 
category.” Clearly, it will be of vital importance to define which permissions are 
capable of changing the character of a neighbourhood, and to determine what are 
the precise effects of such a change in character. But where planning permission 
has been given, it seems likely that any nuisance finding must have an effect on 
interests beyond those of the litigant land-users: the relevant development must, 
it would seem, have been considered to be desirable on balance in order to be allowed 
in the first place. 

The only way out may therefore be to recognise the relevance of planning decisions, 
but not to accord them a decisive status. In doing this, greater flexibility in remedy 
would be essential. However, the traditional inflexibility of the injunctive remedy 
in nuisance would not be the only problem. There are other very sensitive questions 
to deal with. For example, Gillingham may at first appear to be the sort of case 
where such a flexible approach would be appropriate and helpful. But in the pursuit 
of flexibility, a court would nevertheless have to decide if its aim was to continue 
the operation of the docks, whether a given amount of compensation to residents 
would render the activities of the dock commercially unattractive, and it would also 
have to engage in loss allocation of a sensitive sort. Should the burden of the nuisance 
fall, for example, on the local residents (as at present), on the dock company (through 
an injunction, or damages in lieu), or on the local authority (through revocation 
of the permission, and therefore through compensation)? Deciding that more 
flexibility is acceptable will not in itself solve the political difficulties of the situation. 

It is for these reasons that, if there is to be a modern law of nuisance at all, it 
must face the public interest issues. There are genuine questions as to whether a 
court is fully able to achieve the balance between competing interests and relevant 
goals which would be required in pursuit of flexibility, and as to whether the 
occasional assertion of private interests through law is too inconsistent and too 
unpredictable to be allowed to interfere with the regulatory controls of planning. 
But if the common law is bad at taking into account the full spectrum of public 
interests, it is arguable that the planning system, like Parliament, is as bad at taking 
into account individual interests which are incompatible with the dominant public 
ones. Similarly, if it is argued that it is not for the courts to decide who should 
bear the cost of pollution or of other nuisance arising from a particular land use, 
then one might ask who is competent to work this out: it is certainly not a function 
fulfilled by the planning process.” These issues need to be faced, because there 
is one option which is not available if nuisance is to have any significant contribution 
to make. To refuse to intervene on the basis that the court is ‘not competent’ to 
consider public interest or commercial issues will reduce the role of nuisance almost 
to nothing. 


23 supran 17. In fact, the argument that the grant of planning permission for the construction of a highway 
has exhausted consideration of the relevant interests may be a weak one. In this case, it would not 
have been foreseen at the time of construction that use of the road would be so exceptionally heavy. 

24 Attention has recently been focused upon the potential for creating a specialist environmental ‘tribunal’ 
with a broad jurisdiction to consider all relevant questions concerned with land-use conflicts: ‘There 
could be great benefits in having a Tribunal with a general responsibility for overseeing and enforcing 
the safeguards provided for the protection of the environment which is so important for us all’ (‘Are 
the Judiciary Environmentally Myopic?’ (1992) 4 Journal of Environmental Law 1, at p 13, Sir Harry 
Woolf). 
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Raising Public Law Issues As A Plaintiff 
Anthony Tanney* 


Roy v Kensington and Chelsea and Westminster Family Practitioner Committee! 
represents the fourth time that the House of Lords has been asked to rule on the 
proper scope of its earlier decision in O'Reilly v Mackman’? that public law issues 
cannot usually be litigated by ordinary civil proceedings. In O'Reilly, Lord Diplock 
had been inclined to except from this rule public law issues that arose collaterally 
to a claim in private law, and it was upon the application of this exception that the 
decision in Roy turned.? 

The facts of Roy were as follows. The plaintiff was a GP listed with the defendant 
Committee as undertaking to provide general medical services in its areas. The 
Committee was under a statutory duty to pay the full basic practice allowance to 
a GP on its list if, inter alia, ‘he [was] in the opinion of the . .. Committee devoting 
a substantial amount of time to general practice under the National Health Service.’ 
In October 1984, the Committee reduced the plaintiff’s basic practice allowance 
by twenty per cent, effective from the following January, on the ground that his 
frequent absences from his practice meant that he no longer fulfilled this statutory 
criterion. The plaintiff began proceedings by writ, alleging that in acting in this 
fashion the Committee was in breach of the contract which it had made with him 
by including him on the area list. The Committee argued that in challenging its 
decision the plaintiff was raising a public law issue which could, in the circumstances, 
be litigated only by Application for Judicial Review [AJR] under RSC Order 53, 
and applied to have the action struck out. The judge granted the application but 
his decision was overturned by the Court of Appeal. The Committee appealed to 
the House of Lords. 

Their Lordships dismissed the appeal. In their unanimous opinion (Lord Lowry 
delivering the main speech), Dr Roy was asserting a private law right and, though 
he was required to raise a public law issue in litigation to vindicate that right, he 
could do so in proceedings begun by ordinary civil action. However, their Lordships’ 
reasoning is at best difficult to understand. 


Private Rights and Discretionary Judgments 
The first question for the House was whence derived the plaintiff s private law rights. 


The Court of Appeal had found that the act of listing amounted to the formation 
of a contract between the plaintiff and the Committee. Indeed, Nourse LJ* con- 





*Lecturer in Law, University of Durham. 
Thanks to Carl Emery, William Robinson and Pat Twomey for their help. 


1 [1992] 1 All ER 705. 

2 [1982] 3 All ER 1124. Previous occasions were Cocks v Thanet DC [1982] 3 All ER 1135; Davy 
v Spelthorne BC [1983] 3 All ER 278; and Wandsworth LBC v Winder [1984] 3 All ER 976. 

3 In Winder, it was established that a defendant to private law proceedings who sought to negative liability 
by demonstrating that an authority had acted unlawfully in public law could raise the public law issue 
in the civil action. 

4 Quoted in the judgment of Lord Lowry, at 727. Sed quaere whether this approach to the incorporation 
of statutory powers into public authority contracts is consistent with that of Sir John Donaldson MR 
in R v East Berkshire Area Health Authority, ex p Walsh [1985] QB 152, at 165. 
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sidered that the Committee’s duty to form an opinion on what was a ‘substantial 
amount of time’ was a contractual one and no issue of public law arose. The House 
of Lords was less sure that a contract existed.’ However, this was not decisive 
against Dr Roy. Lord Lowry was clear that the statute gave rise to a ‘bundle of 
rights which should be regarded as [the plaintiff’s] individual private law rights 
against the Committee .. . including the very important private law right to be paid 
for the work that he has done.’ However, the mere fact that private law rights are 
capable of flowing from a statute does not necessarily mean that they have vested 
in the plaintiff in the particular circumstances. For as Lord Bridge (who gave the 
only other substantial speech) acknowledged,’ ‘the doctor’s entitlement to the full 
rate of basic practice allowance [was] conditional on the opinion of the . .. Committee 
that he [was] devoting “a substantial amount of time” to his national health service 
practice’ — it was ‘made to depend on [the Committee’s] discretionary judgment.’ 
In that respect, the plaintiffs claim bore a striking resemblance to the challenge 
to the authority’s decision in Cocks v Thanet DC.: Lord Lowry was able to 
distinguish Cocks on the basis that the inclusion of the plaintiff's name on the 
Committee’s list gave him a private law right not to payment but to a fair and correct 
consideration of his claim for payment. In contrast, the claim in Cocks was brought 
by someone who was ‘simply a homeless member of the public’ and not in any 
pre-existing formal relationship with the housing authority.” Lord Lowry was 
plainly influenced by the fact that a strong Court of Appeal had found there to be 
a contract by virtue of the listing and that the listing itself therefore had the appearance 
of an act conferring private rights of some kind. By this means, his Lordship was 
able to hold without embarrassment that ‘the existence of any dispute as to entitlement 
means that [the plaintiff] will be alleging a breach of his private law rights through 
a failure by the Committee to perform its public duty.’ 

Lord Bridge also appeared to regard the inclusion of the plaintiff on the list as 
an act constitutive of private rights. Again, the likeness to a contractual relationship 
formed the basis of this view. However, it is questionable whether the existence 
of “contractual echoes’ in the relationship between an authority and an individual 
provides a sufficiently precise basis for distinguishing Cocks. Moreover, if the 
plaintiff's right to have his claim properly considered is a private right, what basis 
is there for the view of their Lordships that Dr Roy was alleging public law illegality 
on the part of the Committee? 


Plaintiffs and Public Law Issues 


However, the greatest difficulty with Roy is the equivocality with which their 
Lordships endorsed the mode of proceeding adopted. For, even assuming Roy to 
be a case raising issues of both public and private law, it is not clear that every 
plaintiff asserting that an exercise of public law power had interfered with his private 





709c—d per Lord Bridge, 725c—g per Lord Lowry. 
725h. 
709a—c. 
supra n 2. In that case, an allegation that a housing authority had erred in deciding that an applicant 
for housing did not satisfy the relevant statutory criteria was held to raise only matters of public law. 
This was so despite the fact that a favourable decision gave rise in the applicant to a private law right 
to have the decision executed and accommodation provided. Nor did this fact enable the public law 
issue to be litigated in civil proceedings. 

9 728e—-f. 
10 726d—e. Emphasis added. 


Com AN Wn 
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Jaw rights would-be permitted to proceed as Dr'Roy did. Their Lordships approved 
the statement of Robert Goff LJ in Wandsworth LBC v Winder" that the considera- 
tions enabling a defendant to a private law action to raise public law matters in those 
proceedings as part of his defence should in principle also apply to plaintiffs raising 
vires issues. However, it was unnecessary to go so far in the instant case. Lord 
Lowry said that what was important was not merely that Dr Roy’s private law rights 
were involved, but that those rights ‘dominated the proceedings.’ This was 
because his Lordship was content to adopt what counsel for Dr Roy referred to 
as the ‘narrow approach’ to the application of the O’Reilly rule. This approach allowed 
a plaintiff seeking to vindicate private rights to raise in the civil proceedings public 
law issues necessary to the resolution of the private claim only where the public 
law matter was somehow less prominent than the private element. By contrast, 
counsel’s broad approach permitted all necessary public law issues to be raised in 
the civil proceedings. This distinction reflects ambivalence surrounding the meaning 
of the term ‘collateral’ for the purposes of Lord Diplock’s collateral challenge 
exception in O’Reilly." 

There are, not surprisingly, problems in adopting the imprecise test represented 
by the narrow approach. First, it leaves in place the ‘procedural minefield’! which 
the straightforward adoption of Robert Goff LJ’s dictum would have done much 
to remove. Second, though it is arguably acceptable that the vulnerability of private 
rights to the running of time should depend on whether or not the defendant is a 
public authority, surely the narrow approach goes too far. For it would appear to 
give a court the opportunity to deny private rights in a given case using the pretext 
that the public law issue was more central than its private law counterpart. Nor 
is it clear that a challenge to a public law issue permissible by writ can alternatively 
be made by AJR" — so to proceed under Order 53 is not necessarily to play safe. 


Relevance of Factual Disputes to the Procedural Issue 


A ‘further reason why Dr Roy was entitled to succeed even on the narrow approach 
was that the type of claim with which their Lordships were faced (although not this 
particular claim) could raise a dispute of fact with which the summary procedure 
under Order 53 was ill-equipped to deal. According to Lord Lowry, “This fact alone 
must constitute an important qualification of the general theory propounded by Lord 
Diplock in O’Reilly v Mackman.”' It is unclear whether Lord Lowry intended this 


I 


11 [1984] 3 All ER 83 (CA). Robert Goff LJ was concerned that to require plaintiffs claiming an ultra 
vires interference with private rights to litigate the vires point by AJR would in effect reduce the limitation 
period in such claims to three months. 

12 729c. 

13 Compare the definition supplied by Rubinstein, Jurisdiction and Illegality (Oxford: Clarendon Press, 
1965) pp 37—38, with that advanced by Lord Fraser in Wandsworth LBC v Winder, supra n 2, at 
980. A third possibility appears to have been advanced by Mr J ohn Laws, counsel for Norman Tebbit, 
in Lonrho v Tebbit [1991] 4 All ER 973 (affirmed [1992] 2 All ER 280, CA). Mr Laws contrasted 
collateral public law issues with those that were ‘essential’ to the resolution of a private claim. Browne- 
Wilkinson VC (at 987) thought that Lonrho’s claim was ‘in essence’ a claim in private law, although 
it raised issues of public law. The definition advanced by Mr Laws is difficult to support, for it implies 
that Lord Diplock in O’Reilly contemplated the raising in private law proceedings of inessential vires 
points. 

14 729a. 

15 SeeC.T. Emery, Collateral Attack — Attacking Ultra Vires Action Indirectly in Courts and Tribunals 
(forthcoming). I am grateful to the author for allowing me access to a draft of this piece. 

16 723f, 726d—e, 729c. 
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remark to distinguish between cases involving both public and private law that could 
and could not be pursued by civil action, or instead to suggest that even cases raising 
only issues of public law were appropriately litigated by civil action if they raised 
disputes of fact. Can the latter interpretation be reconciled with O’Reilly itself? It 
would seem not. Facts were an issue in O’Reilly and, though choosing a mode of 
proceeding (writ) which catered as a matter of course for disputes of fact was ‘clearly 
a rational choice,’"’ this did not prevent the House of Lords from finding that the 
prisoners were guilty of an abuse of process.'8 Lord Lowry was influenced in his 
view of the relevance of facts by a statement of Woolf LJ in R v Derbyshire CC, 
ex p Noble.’ Noble was a case where the applicant’s complaint clearly raised 
issues of private law (whether or not it also raised matters of public law) and this 
fact enables Woolf LJ’s observations to be distinguished from the result in O’Reilly. 
In any event, Lord Woolf has a number of times made clear that he favours a strict 
application of the O’Reilly rule.” He is unlikely, therefore, to have intended his 
Statement to constitute a potentially broad exception to it. 


Current Status of the O’Reilly Rule 


It should be noted that, whilst adopting the narrow approach to the OReilly rule, 
Lord Lowry did indicate his preference for the broad approach?! and stated, 
moreover, that “when individual rights are claimed, there should not be a need for 
leave or a special time limit’ as there would be if an individual was required to 
proceed under Order 53. Indeed, Lord Lowry expressed an apparently unconfined 
distaste for the notion that a litigant may lose his case by choosing the wrong 
procedure: ‘unless the procedure .. . is manifestly ill-suited to dispose of the question 
at issue ... a court having jurisdiction ought to let a case be heard rather than entertain 
a debate concerning the form of proceedings.’ Lord Bridge’s observations in this 
regard are confusing. Satisfied that the essential principle embodied in Cocks should 
be maintained, his Lordship none the less appeared to lay down a general principle 
that “the circumstance that the existence and extent of the private right asserted may 
incidentally involve the examination of a public law issue cannot prevent the litigant 
from seeking to establish his right by action commenced by writ or originating 
summons.’ Lord Bridge was, however, clear that ‘purely’ public law issues 
should be determined in judicial review proceedings and not otherwise. 


17 [1982] 3 All ER 680, at 688 per Peter Pain J at first instance. 

18 By way of a ‘blatant attempt to avoid the protections for [a respondent authority] which Order 53 
provides’ (per Lord Diplock at [1982] 3 All ER 1134). O'Reilly was, of course, a case where the 
prisoners’ rights arose in public law only. 

19 Rv Derbyshire CC, ex p Noble [1990] ICR 808, at 813: ‘the present application is one which is unsuitable 
for disposal on an application for judicial review ... because it involves a ... conflict of evidence 
which would require investigation and which would involve discovery and cross-examination .. . 
[In the ordinary way judicial review is designed to deal with matters that can be resolved without 
resorting to those procedures.’ The case concerned the termination by the authority of its contract 
with a police surgeon. In the absence of a public element to the claim, the Court of Appeal held that 
Dr Noble could not proceed by AJR. i 

20 See eg [1986] PL 220, 233; [1992] PL 221: The Protection of the Public: The New Challenge (London: 
Stevens, 1990 Hamlyn Lectures) p 24ff. 

21 At 728-729. 

22 708a. Emphasis added. In fact, Lord Bridge begins this sentence with the words ‘But where a litigant 
asserts his entitlement to a subsisting right in public law.’ But how can a right be subsisting when 
the public law decision on which its vesting depends has gone against an individual and its invalidity 
is not yet clear? One possibility might be that the right vests in individuals the moment the statute 
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There is support in logic for this view of Lord Bridge. For, as Professor Wade 
has explained,” it makes no sense” to give all litigants raising public law issues 
a choice between one procedure (AJR) which is hedged about by procedural obstacles 
to protect respondents and another (civil action) which is not. In the light of this, 
Lord Lowry’s observation that the Law Commission ‘contemplated the continued 
co-existence of judicial review proceedings and actions for a declaration with regard 
to public law issues’ requires explanation.” In fact, the Law Commission Report 
proposing the Application for Judicial Review is at best ambiguous on the point. 
At paragraph 34, the Commission stated that ‘we are of the opinion that the new 
procedure we envisage .. . should not be exclusive in the sense that it would become 
the only way by which issues relating to the acts or omissions of public authorities 
could come before the courts.’ And so it is not, as Roy itself shows. To argue, 
therefore, that O’Reilly is contrary to Law Commission intentions is, with 
respect, by no means clear. Indeed, it is possible that the intended role of the remedies 
of declaration and injunction even on an Application for Judicial Review was in 
support of private rights only.?” To argue as Lord Lowry does is to accuse the Law 
Commission of producing ‘nonsense’? in the guise of a proposal for reform. 


Conclusion 


On one reading of the judgments, Roy fits uneasily into the matrix established by 
cases such as Cocks? and Cato v Ministry of Agriculture, Fisheries and Food” for 
separating a public authority’s public and private functions concerning the distribution 
of benefits.3! For difficulties arise if Dr Roy’s only private right was to a ‘fair and 





in question is passed and the authority merely performs a mechanical role in identifying those individuals. 
However, this argument would seem to apply with equal force to enable a Cocks complainant to challenge 
a housing decision by ordinary action, and therefore cannot explain the statement of Lord Bridge in Roy. 

23 ‘Procedure and Prerogative in Public Law’ (1985) 101 LQR 180, at 186—187. 

24 Not, atleast, now that the disadvantages to litigants which beset proceedings for one of the prerogative 
remedies prior to 1977 have been removed. 

25 729f. Law Commission Report No 73 (1976), ‘Remedies in Administrative Law.’ 

26 As Beatson and Matthews do (Administrative Law Cases and Materials, Oxford: Clarendon Press, 
2nd ed, p 468) and as Wade does (Administrative Law, Oxford: Clarendon Press, 6th ed, p 676). 

27 Emery and Smythe, Judicial Review (London: Sweet & Maxwell, 1986) pp 295—296. 

28 Wade (1989) 105 LQR 315, at 317. 

29 See now Ali v Tower Hamlets LBC [1992] 3 All ER 512 (CA) explaining the effect of changes in 
the homelessness legislation on the Cocks analysis. 

30 The Times, 23 June 1989 (Court of Appeal), applying the Cocks logic to money payments. It is unclear 
whether the Cocks/Cato logic applies to other forms of statutory benefit, eg licences in their various 
manifestations. 

31 Itis submitted that the decisions in R v Secretary of State for Transport, ex p Sherriff & Sons Ltd 
(Nos 1 & 2) (The Times, 18/12/1986; The Independent, 12/1/1988; noted by A.W. Bradley [1987] 
PL 141 and [1989] PL 197) are not inconsistent with the view that a decision to confer a money benefit 
creates a private law duty to make payment. The respondent had indicated to the applicant that it 
would pay a statutory grant in support of the latter’s business. The subsequent decision not to pay 
the grant was overturned on an AJR. The Department then paid the grant belatedly and it was then 
held (in No 2) that interest was not recoverable on the money for the period of delay. The reason 
was that AJR was not a ‘proceeding for the recovery of a debt or damages’ within s 35A of the Supreme 
Court Act 1981. In the circumstances, the company’s only chance of recovering interest was to have 
brought a civil action. But Professor Bradley ([1989] PL, at 199), echoing reservations of the judge, 
doubts whether such an action would have surmounted the O’Reilly obstacle. However, it seems (from 
ibid n 6) that this is because he doubts whether there was a ‘decision’ in the Cocks sense sufficient 
to create private rights. Indeed, the facts of No 1 reveal that the initial indication by the Department 
made a final decision conditional upon a number of factors. 


© The Modern Law Review Limited 1993 579 


The Modern Law Review [Vol. 56 


legally correct consideration of [a] claim.’ Traditionally, a private law right is 
a right to redress for loss suffered as the result of a breach of the law. However, 
as Lord Bridge explained in Cocks, to award damages to an individual against a 
public authority in respect of an ultra vires and unfavourable decision regarding 
his entitlement to a benefit involves the court in deciding that not only was the decision 
invalid, but that the authority acting lawfully would certainly have decided that the 
applicant fulfilled the criteria of entitlement — otherwise the unfavourable decision 
cannot be said to have caused him any loss. Yet Lord Lowry in Roy quoted with 
approval the remarks of Balcombe and Nourse LJJ in the Court of Appeal to the 
effect that, if the Committee had misinterpreted the law, the job of the court was 
merely to disabuse the Committee of its error and remit the matter to it for recon- 
sideration. This difficulty does not arise if an unfavourable decision is one to which 
no reasonable authority properly apprised of the law could have come.* But even 
in such cases there exist considerations of public policy which might militate against 
the imposition of a private law duty to reach a correct decision.’ Is it that these 
values are displaced simply because the applicant and authority happen to be in 
an ‘established relationship’? 

Finally, for reasons already explained, Lord Lowry’s narrow approach leaves 
open the possibility that public law issues should in some cases be litigated only 
by AJR, despite the presence of a private law element to the claim. Indeed, it appears 
sensible to insist that ‘dominant’ (and, perhaps by implication, complex) public law 
questions should be resolved under a procedure specially adapted to deal with such 
matters, by judges assigned to Crown Office business. Yet we have observed that 
the narrow approach represents a compromise to the interests of litigants. It is to 
be hoped that the Law Commission will recommend reform which balances these 
competing values.** Meanwhile, Lord Lowry declined to adopt the broad approach 
because the point had not been fully argued before the House and had been ‘seriously 
discussed only by the academic writers.’ It seems that for sufferers from the O’Reilly 
headache, relief may yet be some way off. 


N 





32 per Lord Lowry, at 728f. It has been noted above that elsewhere Lord Lowry characterised Dr Roy’s 
right as a private right ‘to be paid for the work that he has done’ (see also Lord Bridge, at 709e). 
But to talk of a right ‘to money due’ (729c) is to ask ‘due in respect of what?’ It might be said that 
this in turn depends upon a decision, remitted by Parliament to the Committee, about the amount 
of time Dr Roy was devoting to his practice. 

33 See Oliver LJ in Bourgoin SA v MAFF [1985] 3 All ER 585, at 616. Moreover, it was assumed in 
O'Reilly and in Cocks that an award of damages was the hallmark of a private law right. See also 
the extract from the Committee’s printed case in Roy, at 714e. 

34 See eg Edwards v Bairstow [1956] AC 14. 

35 See Rowling v Takaro Properties [1988] AC 473 (fear of ‘defensive’ administrative practices may 
be a factor to be taken into account in deciding whether to impose a duty of care in respect of public 
authority decisions about benefit allocation). 

36 See the Commission’s Fifth Programme of Law Reform, Item 10; Law Commission Consultation 
Paper No 126. For a recent imaginative proposal, see C.T. Emery, “The Vires Defence’ [1992] CLI 304. 
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Unfair Contract Terms: The European Approach 
Meryll Dean* 


On 5 April 1993 the EC Directive on Unfair Contract Terms was adopted.' This 
is one of the most significant pieces of consumer protection legislation to come from 
Brussels and will have a far reaching impact on the United Kingdom law of contract. 
Major changes can be expected in the way that the law protects the consumer. In 
particular, implementation of the Directive will provide an opportunity to deal with 
the inadequacies of the inaccurately named Unfair Contract Terms Act 1977. It should 
be noted that in dealing with an area of substantive law, albeit through the mechanism 
of consumer protection, the Directive could create a precedent for intervention in 
other areas of the law of contract. 


Scope of the Directive 


The Directive aims to prohibit the use of unfair terms in consumer contracts which 
have not been individually negotiated. Its scope is stated in Article 1 as being limited 
to contracts between a consumer and a seller or supplier (of goods or services). 
Article 2 defines a ‘consumer’ as a person acting for purposes outside his trade 
or profession and a ‘seller or supplier’ as a natural or legal person acting for purposes 
relating to his trade or profession, whether publicly or privately owned. The Directive 
does not apply to employment contracts, contracts relating to succession, family 
law, or the incorporation and organisation of companies and partnerships. It therefore 
applies to all other consumer contracts, including insurance contracts (which were 
excluded from the scope of the Unfair Contract Terms Act 1977). Since contracts 
relating to immovable property have not been excluded from the Directive, it clearly 
applies to contracts between the builder of a property and a domestic purchaser. 
Although the original proposal included a provision dealing with timeshare contracts, 
this has been deleted because the Commission has proposed a draft Directive 
specifically covering this problem.2? Member States have until 31 December 1994 
to implement the Directive, which will apply to all contracts concluded on or after 
1 January 1995. 


| Background 


Consumer protection policy is not expressly dealt with by the EEC Treaty. This 
has not impeded limited action by the Community in the past, but with the Single 
European Act and the completion of the internal market, it has been moving ever 
faster toward a package of legislation aimed at protecting the consumer.’ In 1975 





*Lecturer in Law, Sussex University. i 
1 Directive 93/13 EEC, OJ 95, 21/4/93, p 29. 
2 COM(92) 220 (final). 

3 Package Travel Directive, OJ L 158, 13/6/90, p 59, Draft Directive on Distance Selling, COM(92) 
11 (final). 
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the Commission made its first attempt to deal with the problem of unfair contract 
terms under the approximation of laws powers contained in Article 100. A number 
of factors made progress difficult, including the divergent nature of national legislation 
on contract law and the fact that the Council at that time could act only under powers 
requiring unanimity. At the same time, a number of Member States enacted legislation 
on the same subject, although dealing with it in a variety of different ways.‘ In the 
event, the Commission found it easier to concentrate on the approximation of more 
specific matters such as labelling, misleading advertising and product liability. In 
1986, after the Commission launched a new initiative on consumer policy, the Council 
adopted a Resolution calling for new proposals; this included legislation on unfair 
contract terms. Meanwhile, most Member States had adopted legislation regulating 
unfair contract terms which varied considerably in the way in which they dealt with 
the problem. Thus, with the intention of approximating these national laws, the 
Commission published a draft directive on unfair terms in consumer contracts in 
1990; this was subsequently amended in 1992.6 

In the Explanatory Memorandum to its proposal, the Commission put the 
justification for action as follows: 


It cannot be assumed that consumers who cross frontiers to buy goods and services, or to 
invest or acquire property in other Member States, have understood and agreed the terms 
of a contract they have made . .. Unless there is some assurance that they will not be seriously 
disadvantaged by unfair contracts, consumers will lack the confidence to use the new 
possibilities opened up by the completion of the internal market. 


Consequently, the Directive is based on Article 100A of the Treaty which gives 
the Council power to adopt measures ‘which have as their object the establishment 
and functioning of the internal market.’ By approximating national laws, this Directive 
seeks both to protect consumers and promote fair competition in the single market. 
Whilst fair competition requires a level of uniformity in national laws, total 
harmonisation is not expected and cannot be achieved. Of course, it remains open 
to Member States to go beyond the terms of the Directive. This is given specific 
support in the preamble to the Directive which states that ‘Member States should 
have the option, with due regard for the Treaty, to afford consumers a higher level 
of protection through national provisions that are more stringent than those of the 
Directive.” Although this may perpetuate the divergence which the process of 
approximation seeks to correct, nevertheless the consumer will remain well protected. 

Other means of protecting the interests of the peripatetic consumer have been 
made. In the Rome Convention on the Law Applicable to Contractual Obligations, 
Article 5 provides that in relation to certain consumer contracts the law of a 
consumer’s country of habitual residence relating to applicable contract terms shall 
apply. By clothing consumers with the protective law of the country of their habitual 
residence, then in relation to certain contracts and terms they are reasonably well 
protected.: The problem with this approach as an effective alternative to the 
Directive is not least the need for general ratification of the Convention by Member 


4 Unfair Contract Terms Act 1977 (UK); Gesetz zur Regelung des Rechts der Allgemein Geschafts- 
bedingungen, 19 December 1976 (Germany); Loi sur la protection et l'information des consommateurs 
des produits et des services, No 78-23, 10 January 1978 (France). 

OJ C 167, 5/7/86, p 1. 

COM(90) 322, as amended COM(92) 66. 

See also Article 8. 

The Contracts (Applicable Law) Act 1990 gives effect in the UK to the Rome Convention. See Rees 
and Hogg, ‘Contracts (Applicable Law) Act 1990’ (February 1992), Business Law Review 31. 
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States before anywhere near the same scope for protection is achieved. Furthermore, 
Article 5 is potentially more limited than the Directive and the concept of habitual 
residence is notoriously difficult to deal with. 

A more broad-based alternative is found in the work of the Institute for the 
Unification of Private Law (Unidroit) which has been working for some considerable 
time on General Principles for International Commercial Contracts. Publication of 
a final version is expected in 1993. Unidroit has 53 national governments as members 
and, whilst there may be substantial commercial advantages to be gained from 
uniformity on an international level, the time scale for implementation is not 
encouraging. Furthermore, the number of participants is uncertain and the specific 
interests of the consumer seem to be more adequately addressed in this Directive. 
On balance, therefore, it would seem that the Directive provides the most effective 
means of dealing with the subject on a Community-wide basis.’ 


The Criteria for Unfairness 


The general criteria for classifying a term as unfair are laid down in Articles 3 and 4 
and represent a considerable reworking of the criteria suggested by the Commission 
in Article 2 of its original draft proposal. The main difference is one of approach, 
in that there is now a distinction between terms which have been individually 
negotiated and those which have not. This occurred as a result of terminology used 
in amendments put forward by the European Parliament.'° The Directive only 
applies to terms which have not been individually negotiated. This is explained in 
Article 3(2), which states: 


A term shall always be regarded as not individually negotiated where it has been drafted 
in advance and the consumer has therefore not been able to influence the substance of that 
term, particularly in the context of a pre-formulated standard contract. 


It goes on to provide that the fact that one particular term or some aspect of a 
term has been individually negotiated does not prevent Article 3 applying if an ‘overall 
assessment’ of the contract demonstrates that it is in reality a pre-formulated standard 
contract. Here it is important to note the difference in approach from the Unfair 
Contract Terms Act 1977. Not only does the Act concern itself with just two 
categories of terms, namely exclusion and limitation clauses, but it deals with terms 
in isolation. The Directive makes it clear that it is the interaction of terms which 
is important in determining unfairness. By virtue of this ‘overall assessment’ 
provision, the notion of freedom of contract is preserved, whilst the consumer is 
protected from the unscrupulous seller or supplier who might otherwise seek to avoid 
the provisions of the Directive. Further protection is given by placing the burden 
of proof on the seller or supplier who claims that a term has been individually 
negotiated. 

The specific criteria for the test of unfairness are found in the following provisions. 
Article 3(1) provides that for the purpose of the Directive: 


A contractual term which has not been individually negotiated shall be regarded as unfair 


9 Although no mention is made of it in the background documentation to the Directive, the European 
Contract Commission (consisting of academics from Member States) has been working on uniform 
principles of contract law and is expected to publish part of its proposals shortly. 

10 Opinion of 20/11/91, Minutes 42 11 (PE 157.273), Amendment No 9. 
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if, contrary to the requirement of good faith, it causes a significant imbalance in the parties’ 
rights and obligations under the contract, to the detriment of the consumer. 


The most important feature here is the concept of ‘good faith.’ This may give rise 
to some concern amongst English lawyers. Although the concept is used widely 
in insurance contracts, where there is an established case law on the principle of 
‘utmost good faith,’ in the main it is little used.!! The difficulty therefore lies in 
the fact that under English law ‘good faith’ is not an established, well-defined and 
coherent concept in general use. This was acknowledged by Bingham LJ in Interfoto 
Picture Library Ltd v Stiletto Visual Programmes Ltd, in which he observed: 


English law has, characteristically, committed itself to no such overriding principle but has 
developed piecemeal solutions in response to demonstrated problems of unfairness. Thus equity 
has intervened to strike down unconscionable bargains. Parliament has stepped in to regulate 
the imposition of exemption clauses and the form of certain hire-purchase agreements. The 
common law also has made its contribution, by holding that certain classes of contract require 
the utmost good faith, by treating as irrecoverable what purport to be agreed estimates of 
damage but are in truth a disguised penalty for breach, and in many other ways. !2 


Undeterred by the absence of a principle of good faith in English law, Bingham LJ 
nevertheless sought to rely on the idea. He noted that in civil law systems the law 
of obligations recognised and enforced the principle that, in making and carrying 
out contracts, parties should act in good faith. In other words, it was a principle 
of fair and open dealing and, whilst the English authorities had adopted a different 
approach, at least where formation of contracts was concerned, the result achieved 
was not so different from the civil law principle of good faith.” 

The use of the concept of good faith as part of the test of unfairness is hardly 
surprising in view of the fact that the Directive seems to be based on the German 
Standard Contracts Law 1976. Whilst it is a familiar concept in civil law systems, 
the difference in approach between countries means that it can have no uniform 
definition. The Directive gives little guidance on the matter. Such as there is can 
be found in the preamble, which states: 


[I]n making an assessment of good faith, particular regard shall be had to the strength of 
the bargaining positions of the parties, whether the consumer had an inducement to agree 
to the term and whether goods or services were sold or supplied to the special order of the 
consumer ... the requirement of good faith may be satisfied by the seller or supplier where 
he deals fairly and equitably with the other party whose legitimate interests he has to take 
into account. 


The strength of the bargaining positions of the parties, the issue of an inducement 
offered to the consumer, and goods made to the special order of the consumer, are 
all familiar tools of English law, at least in the context of determining reasonableness 
under the Unfair Contract Terms Act 1977. Schedule 2 provides five guidelines 
for the application of the reasonableness test to certain types of contract; they include 
these three points. It would therefore seem sensible that the concept of good faith 
must include notions of reasonableness. The preamble also makes reference to good 


11 Examples of the operation of the principle of good faith in insurance contracts can be found in Banque 
Keyser Ullmann SA v Skandia (UK) Insurance [1987] 2 All ER 923, Banque Financière de la Cité 
SA v Westgate Insurance Co Ltd [1989] 2 All ER 952 and Bank of Nova Scotia v Hellenic Mutual 
War Risks Association (Bermuda) Ltd [1989] 3 All ER 628. 

12 [1988] 1 All ER 348, 353. 

13 ibid 352, 357. 

14 Schedule 2, paras (a), (b), (e). 
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faith involving an overall evaluation of the different interests involved. 

This balancing process is underlined in the second most important feature of the 
test of unfairness contained in Article 3(1), that of the concept of ‘significant 
imbalance.’ This is vague and lacking in the sort of precision an English lawyer 
might expect. It could well be argued that a large number of contracts quite naturally 
contain an imbalance between the parties’ rights and obligations but which are not 
detrimental. The addition of the word ‘significant’ does add a useful qualification, 
but it is still conceivable that a contract may contain a ‘significant imbalance’ and 
yet be reasonable. The absence of a test of reasonableness is therefore a matter of 
concern to English lawyers. The European Parliament recommended its introduction 
in an amendment to the original proposed Directive." Similarly, the report of the 
House of Lords Select Committee on the original draft Directive supported the 
addition of the concept of reasonableness, whilst noting that it would be helpful 
to lawyers and business in the UK but may give rise to difficulty of interpretation 
in other Member States.” The Commission did not take up these suggestions when 
redrafting the Directive. At the Consumer Council on 29 June 1992, when the 
‘common position’ text was agreed, it was made clear that reasonableness should 
form part of the test of unfairness in Article 3(1). It certainly seems likely that, 
if the test of unfairness is applied with reference to good faith, the result would not 
be very different from that arrived at using the more familiar test of reasonableness. 

The test of unfairness is expanded further in Article 4, sub-paragraph 1 of which 
provides that: 


[T]he unfairness of a contractual term shall be assessed taking into account the nature of 
the goods or services for which the contract was concluded and by referring, at the time 
of the conclusion of the contract, to all the circumstances attending the contract and to all 
other terms of the contract or of another contract on which it is dependent. 


The emphasis once more is placed upon the interaction of terms both in the contract 
at issue and any related contract. By allowing reference to the surrounding circum- 
stances in order to test the unfairness of a term, it is clear the issue is to be determined 
in the broader context of the bargain. None the less, Article 4(2) makes it clear 
that unfairness is not to be determined by reference to the subject matter of the 
contract, nor to the adequacy of the price and remuneration. This avoids the danger 
of saying that the contract term is unfair simply because the goods or services are 
overpriced. 

At the heart of the test of unfairness is a desire to tackle the notion of unconscion- 
ability of unfair contracts. English law has hitherto dealt with the policing of fairness 
of bargains or their unconscionability by resorting to a variety of doctrines such 
as duress, undue influence, restraint of trade and illegality. The courts have remained 
reluctant to intervene in the interests of the parties, least of all a consumer, other 
than by applying these established doctrines, or relying on general principles of 
equity. Meanwhile, other common law jurisdictions have dealt with the matter directly 
and in a much more coherent way. Section 2-302 of the American Uniform 
Commercial Code states as follows: 


(1) If the court as a matter of law finds the contract or any clause of the contract to have 





15 On the use of a preamble when construing a Directive, see Marleasing SA v La Commercial Internacional 
de Alimentacion SA (Case C-106/89) [1990] ECR I-4135, [1992] 1 CMLR 305. 

16 Opinion of 20/11/91, Minutes 42 11 (PE 157.273), Amendment No 10. 

17 Sixth Report of the House of Lords Select Committee on the European Communities (Session 1991—92), 
HL Paper 28, paras 74, 91. 
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been unconscionable at the time it was made the court may refuse to enforce the contract, 
or it may enforce the remainder of the contract without the unconscionable clause, or it may 
so limit the application of any unconscionable clause as to avoid any unconscionable result. 


(2) When it is claimed or appears to the court that the contract or any clause thereof may 
be unconscionable, the parties shall be afforded a reasonable opportunity to present evidence 
as to its commercial setting, purpose and effect to aid the court in making the determination. 


In Australia, the Federal Trade Practices Act 1974 deals with unconscionable 
conduct. Whereas the American Uniform Commercial Code provides no definition 
of unconscionability, section 52A of the Australian Trade Practices Act provides 
the Australian courts with certain guidelines. It allows the court to ask the following 
questions to help in assessing unconscionability: 


— Does the size or strength of the company put it in a substantially stronger bargaining position 
than the consumer? 

— Is the consumer as a result of the company’s conduct required to comply with conditions 
that do not protect legitimate commercial interests or protect legitimate commercial interests 
in an unreasonable way? 

— Did the consumer understand the documents? 

— Were undue influence, pressure or unfair tactics used against the consumer or his/her 
representative? 

— Was the amount paid for the goods or services higher, or were the circumstances under 
which they could be acquired more onerous than generally applied elsewhere? 


English law has continued to approach issues of unconscionability, by means of 
a haphazard collection of disparate doctrines .'® Consumer protection legislation has 
started to move the emphasis away from the old maxim caveat emptor. The modern 
approach is to regulate behaviour during the bargaining process, leading to the 
conclusion that there is a clear duty to bargain in good faith. There is as yet no 
concept of fair and open dealing, or a duty to trade fairly, but the Directive will 
at last provide a vehicle for the consolidation and development of the law in this 
area. The Directive is not concerned with unfairness arising out of the mere difference 
in power and bargaining strength between the consumer and the seller or supplier; 
it is the abuse of that position which has been targeted. Has the conduct of one 
party gone beyond what may be considered the normal interaction of free market 
forces; has that party behaved in a harsh and oppressive manner with a result that 
it is detrimental to the consumer? The success of other common law jurisdictions 
in dealing with this area of consumer exploitation is encouraging. In a recent report, 
the Director General of Fair Trading elaborated on the concept of unconscionable 
contracts and lent support to the idea of a general duty to trade fairly.” Against 
this background, the implementation of the Directive should lead to reforms of 
the law on unfair contracts which will encourage the courts to be much more 
interventionist on behalf of the consumer and establish a broader duty to trade fairly. 


Additional Guidance on Unfair Terms — The Annex 


The Annex is divided into two parts. The first is a list of seventeen terms which 


18 See Cooke and Oughton, The Common Law of Obligations (London: Butterworths, 1989) Ch 22. 

19 An interesting analysis of this is found in Collins, The Law of Contract (London: Weidenfeld & Nicolson, 
1986). 

20 Office of Fair Trading, Trading Malpractices: A Report by the Director General of Fair Trading 
Following Consideration of Proposals for a General Duty to Trade Fairly (London: HMSO, 1990). 
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are held to be unfair if they have certain objects or effects; the second, a list of 
five exceptions to the rule. Why the list when there is a test of unfairness? The 
only guide to Commission thinking on this is in the Explanatory Memorandum to 
the Directive which states that they are terms which appear ‘unquestionably unfair.’ 
In the Memorandum, the Commission was at pains to set out the different approaches 
of Member States in dealing with unfair contract terms. Thus, one possible explana- 
tion of the provision of a test, together with an Annex of prohibited terms, is as 
an attempt to address the difference of approach between the common law and civil 
law systems; the former tends to the use of broad tests applied in each case, whereas 
the latter relies on more finite rules. The usual common law position would be that 
fairness is a matter best determined in the individual situation and on the circumstances 
of each case. Yet the co-existence of a test, together with a definite prohibition 
provision, can in fact be found in the Unfair Contract Terms Act 1977. Sections 
6 and 7 ‘list’ types of contracts where contractual obligations cannot be excluded, 
whereas in other types of contract the test of reasonableness applies. Thus, the 
Directive is not so structurally alien; the Annex can be taken as identifying those 
terms which would rarely satisfy the test of fairness and are therefore effectively 
void, whereas other terms have to be subject to the tests contained in Articles 3 or 4. 

This structural argument needs to be separated from that concerning the content 
and status of the Annex. In the past this has caused much concern, with fears of 
a ‘black list’ of proscribed terms. This has now been resolved with Article 3(3) 
stating that the Annex ‘shall contain an indicative list of terms which may be 
considered as unfair.’ It is therefore much more of a ‘grey list,’ whereby each term 
may be considered in the light of the particular circumstances of the case, although 
they are such that it would be unlikely for them to be found fair. It is also clear 
that the list is ‘non-exhaustive,’ so it remains a possibility for Member States to 
extend that list if they so wish. 


The Plain Language Provision 


The original draft Directive contained no mention of problems of unintelligible, 
illegible or unreadable terms. Nevertheless, it was an issue the European Parliament 
and the Economic and Social Committee looked at, both recommending the inclusion 
of some provision to protect the consumer against such terms.”! The House of 
Lords Select Committee on the European Communities supported the addition of 
a further criterion of unfairness applying to terms which are ‘unreadable or likely 
to be misunderstood by consumers because they are not in plain language.’ 

In amending the original Directive the Commission took account of these concerns, 
but instead of adopting any of the specific suggestions, it simply took note of the 
broader principle that the consumer did indeed need protection against unintelligible 
terms. This is to be achieved by Article 5, which provides that terms offered to 
consumers in writing ‘must always be drafted in plain, intelligible language.’ 
Furthermore, where there is doubt as to the meaning of a term, ‘the interpretation 
most favourable to the consumer shall prevail.’ Deciding what is ‘plain, intelligible 
language’ will prove to be an interesting exercise, but certainly the test should be 


21 EP Opinion of 20/11/91, Amendments No 35, No 41 and No 45. OJ C326 of 16/12/91. ECOSOC 
Opinion, OJ C159 of 17/6/91, p 34, paras 2.5.2, 2.5.3. 
22 op citn 17, paras 77, 78 and 92. 


© The Modern Law Review Limited 1993 587 


- The Modern Law Review [Vol. 56 


objective. If it is to have real effect, Article 5 will need to be more than a mere 
extension of the existing contra proferentem rule in English law. 


Remedies and Enforcement 


The effect of unfair terms is set out in Article 6(1), which provides that they shall 
not bind the consumer. In the original proposal, unfair terms were to be void, but 
the adopted version gives the consumer a choice. Furthermore, it states that the 
contract shall continue to bind the parties provided it is capable of continuing in 
existence without the unfair terms. This is allowing for severance as we know it, 
though in a slightly different context. The English courts are used to applying the 
‘blue pencil’ test to illegal terms and considering whether, as a matter of public 
policy, a contract as severed should be allowed to continue. Although there is no 
mention of discretion in Article 6(1), it seems that, in determining whether a contract 
is ‘capable’ of continuing, the court or tribunal might properly consider the issue 
of public policy in the same way it has done hitherto. The only problem with this 
provision is that, in giving the consumer choice, it could give rise to inconsistency 
where a standard form contract has been challenged by the appropriate organisation 
but an individual opts to continue the contract. Nevertheless, it seems unlikely that 
Article 6(1) will create any major problems for the courts. 

In order to prevent the unscrupulous seller or supplier avoiding the provisions 
of the Directive, Article 6(2) provides that the consumer does not lose the protection 
it affords by virtue of a choice of law clause making the applicable law that of a 
non-EC country. This reflects the Commission’s aim of establishing a ‘People’s 
Europe’ of consumers travelling through Member States confident that their contracts 
are protected by the Directive. That protection can only be realised through effective 
enforcement. The main provisions for this are found in Article 7. Member States 
are required by Article 7(1) ‘to ensure that ... adequate and effective means exist 
to prevent the continued use of unfair terms.’ By using this form of words it is 
left to each Member State to determine whether enforcement should be by civil, 
criminal or administrative means. Whilst the UK uses both civil and criminal law 
in matters of consumer protection, on balance the civil law would seem more 
appropriate in view of the considerable discretion which may be exercised when 
reaching a decision on whether a term is unfair.” If the Annex had been a black 
list, then it might have been useful to contro] the terms contained therein by criminal 
sanctions. Since Article 3(3) makes it clear the list is non-exhaustive and merely 
indicative, the case for criminal prohibition and sanction is less sustainable, though 
not without merit from the point of view of the consumer. 

If the Directive really is to protect the consumer, then the enforcement provisions 
must have teeth. This means that the consumer needs to be aware of his rights and 
the penalty must reflect the seriousness of the wrong. A ‘mere’ declaration of 
invalidity may not be ‘adequate and effective’ as a means of control. An immediate 
criminal penalty could be considered too harsh. The middle ground might be to 
institute a statutory body with power to determine the validity of terms and resolve 
disputes. In particular, it should have the power to impose penalties which would 
be very severe for persistent offenders. One way in which this might be achieved 
is by conferring the relevant powers on the Director General of Fair Trading. By 


23 Under the Consumer Transactions (Restrictions of Statements) Order 1976, it is a criminal offence 
to limit or exclude the consumer’s rights under the Sale of Goods Act 1979. 
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taking the matter out of the mainstream court system, it could have the advantage 
of encouraging consumer usage whilst not overloading the courts; it would also 
be cheaper and therefore more attractive to the consumer. 

The effectiveness of the Directive might also be enhanced by a greater body of 
case law being built up. There is a remarkable absence of case law on the consumer 
protection provisions of the Unfair Contract Terms Act 1977. Given that it was 
hailed as a landmark piece of legislation for consumers, it is not surprising that 
it has been criticised for narrowness of scope and is not widely known or used by 
consumers. Furthermore, the Act may have been open to avoidance tactics by the 
unscrupulous and in any event provides inadequate redress. In particular, the courts 
have had very little opportunity to develop the concept of ‘reasonableness’ under 
section 11 of the Act. Alternatively, it could be argued that the lack of litigation 
attests to its success. Another reason might simply be that the majority of consumer 
cases are heard in the County Courts and therefore go unreported unless there is 
an appeal. 

Whichever view is correct, it remains true that to tackle the problem on a 
Community-wide basis requires the development of a national and Community 
jurisprudence. One way to effect this would be by means of a central body to register 
and collate the proscribed terms as determined by national court/tribunal decisions. 
This might in turn lead to Community-wide Codes of Practice and European Standard 
Contracts. The European Parliament suggested the appointment of a Community 
Ombudsman to monitor the Directive, resolve disputes and report on unfair terms, 
but proper control over implementation and enforcement of the Directive is best 
left to the Commission.”* There is certainly merit in facilitating the exchange and 
registering of national decisions by some central body and this might best be carried 
out by the Commission. It is not clear which route to control and enforcement the 
United Kingdom will take, though the matter is properly left to each Member State 
to decide. 

Article 7(2) requires Member States to make provision for representative actions. 
This is to be done by ensuring that any action to challenge a contractual term as 
being unfair can be brought before the court or administrative body by ‘persons 
or organisations, having a legitimate interest under national law in protecting 
consumers.’ For the United Kingdom this would be a major new development, 
whereas for a number of other Member States representative actions are the 
norm.» Under the Misleading Advertising Directive,” bodies with a ‘legitimate 
interest’ may take action to prevent it. Under the Control of Misleading Advertisement 
Regulations 1988, this function has been given to the Director General of Fair 
Trading, the IBA and the Cable Authority. This may not be the precedent it appears, 
since what is required under the misleading advertising legislation is very much 
a policing activity of a public variety. In contrast, this Directive allows an organisation 
to bring actions that directly affect private rights. 

It is tempting to say that by virtue of this provision the Directive will introduce 
class actions into English law. This overstates the level of innovation since a true 
class action is where one person wins an action in consequence of which a number 
of other persons become entitled to remedies for the same wrong. The action 
envisaged by Article 7(2) is much closer to the situation where the Attorney-General 


24 op citn21, Amendment 49. 

25 Denmark has a Consumer Ombudsman who can challenge terms in court. Belgium, France, Luxembourg 
and Spain allow consumer organisations to bring actions in certain cases. 

26 OJ L280, 19/9/84, p 17. 
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appears as amicus curiae, though in this case it would be an organisation, not an 
individual, appearing on behalf of the consumer. At the moment the Consumers’ 
Association will assist in the bringing of a test case, but more than that they cannot 
do. It will be interesting to.see, once the Directive has been implemented, which 
organisations are given locus standi to appear. The choice is-between a public body 
such as the Office of Fair Trading, or private consumer organisations like the 
Consumers’ Association or the National Consumer Council. Local authorities have 
in the past been given a substantial role in the area of consumer protection, so it 
is likely they could be given an enhanced role under the Directive. 

The idea of a representative action being introduced at all is anathema. It goes 
completely against the traditional orthodoxy of English contract law in that it is 
contrary to the principle of privity of contract to allow someone not a party to an 
agreement to bring an action based on it. This alone cannot be an argument for 
refusing to implement the provision. Indeed, the record of consumer organisations 
would seem to demand that they be given locus standi to undertake an active role 
in the development of decisions on unfair contract terms in accordance with 
Article 7(2). 

A pre-emptive strike by the relevant organisations is provided for in Article 7(3). 
It states: 


[T]he legal remedies referred to in [Article 7(2)] may be directed ‘separately or jointly against 
a number of sellers or suppliers from the same economic sector or their associations which 
use or recommend the use of the same general contractual terms or similar terms.’ 


Thus, it is clear that the Directive allows action on a purely preventative basis; the 
term must have been drawn up, but need not already be in use. The provision also 
makes it quite clear that there is a possibility of taking joint measures against a number 
of persons. Trade associations might well be affected by this and find themselves 
parties to an action brought by a consumer organisation. The differentiation between 
the ‘same general’ and ‘similar’ contractual terms means that joint defendants would 
need only to be using terms which had the same object or effect, but whose drafting 
is different. 


Conclusion 


If the internal market is to mean anything to the citizen of a Member State, it must 
directly affect his or her regular activities. The Directive comes close to achieving 
that end since consumer contracts are frequently entered into. Although the rationale 
of the legislation is to harmonise national laws in order to prevent barriers to trade, 
the primary objective of the Directive is clearly that of protecting the consumer. 
Whether the Commission paradigm of a ‘People’s Europe’ with the citizen crossing 
national boundaries confident of being protected from unscrupulous traders is realistic 
or not, is less important than the opportunity to provide effective legislation to ensure 
consumer protection. This is particularly true in the United Kingdom where the 
Unfair Contract Terms Act has failed to give the level of protection that a consumer 
might reasonably expect. It remains to be seen how the Government will respond 
to the challenge of the Directive. Will it go for a clean sweep approach and implement 
the Directive by means of primary legislation, or will it side-step the issue and use 
secondary legislation? This is a unique opportunity for a major reform of the law 
which the Government should seize. Nothing less than radical and innovative primary 
legislation will do. 
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Computer Programs and Copyright: 
More Exceptions to Infringement 


David I. Bainbridge* 


The breadth of copyright protection for computer programs is potentially very 
generous, extending to program structure, screen displays and preparatory 
materials,' but this has been significantly compromised by the Copyright (Com- 
puter Programs) Regulations 1992 which came into force on 1 January 1993. The 
Regulations were made in order to ensure that the United Kingdom complied with 
the European Community Directive on the legal protection of computer programs,” 
and they make some far reaching amendments to the Copyright, Designs and Patents 
Act 1988 as it applies to computer programs. The nature of copyright protection 
creates a danger that rights in computer programs could be open to abuse and detract 
from the establishment of standards which is itself seen as an important goal. Unlike 
other original works of copyright, there is a need for computer programs to be able 
to interact and interoperate with each other and, failing the safeguards against abuse 
of right that are well established in patent law, it was seen as desirable that special 
provision be made to permit certain acts to be done to facilitate the interoperability 
of computer programs.? Otherwise, the owner of the copyright subsisting in a 
computer program that had become established as the market leader could control 
the market either by asking extortionate royalties from other software producers 
who wished to make interoperable programs or refusing to grant licences in respect 
of the interface aspects of his program. 

The two primary purposes of the Directive were to provide an effective means 
of protecting computer programs and to harmonise the copyright protection of 
computer programs throughout the Member States. However, so far as the United 
Kingdom is concerned, since we already had strong copyright protection in place, 
the Directive and the Regulations have the effect of considerably weakening the 
ability of the copyright owner to protect his computer program, or certain aspects 
of it, by means of copyright law and contract law. A further concern for the computer 
industry is whether the Regulations fully reflect the Directive’s provisions. Certainty 
is perceived by the industry as very important, as the period leading up to the 
Copyright (Computer Software) Amendment Act 1985 amply demonstrates." 
There is some doubt as to how effectively the Regulations implement the Directive 
and this can do nothing but detract from the goal of encouraging investment in the 
development of new and innovative computer programs. Add to this the difficulty 
in reconciling European Community Directives with inconsistent domestic legisla- 
tion,’ and it can be seen that the resultant uncertainties do not help the computer 





*Aston Business School, Aston University, Birmingham. 


1 Bainbridge, ‘The Scope of Copyright Protection for Computer Programs’ (1991) 54 MLR 643. 

2 Council Directive on the legal protection of computer programs (91/250/EEC) [1991] OJ L122/42, 
hereinafter referred to as ‘the Directive.’ 

3 ‘Interoperability’ is described in the Directive as ‘the ability to exchange information and mutually 
to use information which has been exchanged.’ An example is a data file produced by one computer 
program that can be used in conjunction with another computer program. 

4 A large number of publications alluded to this aspect: see eg Elsom, ‘Protecting Software Against 
Piracy’ (1983) 25(3) Data Processing 6, at 7 and Haines, ‘No Copyright in Computer Software?’ 
(1984) 128 Sol J 126, 126. 

5 de Burca, ‘Giving Effect to European Community Directives’ (1992) 55 MLR 215. 
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software industry in formulating future activity and strategy. At a time when third 
parties hoping to provide compatible products are being threatened with legal action 
by copyright owners who are allegedly charging exorbitant prices for their products, 
any lack of clarity is to be deeply regretted. A further blow for the computer 
industry is that the strength of copyright protection in the United States has been 
prejudiced, so far as concerns non-literal copying, by the Court of Appeals’ decision 
in Computer Associates v Altai.’ 


Nature of Copyright Protection for Computer Programs 


Under the regime of the Copyright, Designs and Patents Act 1988,8 computer 
programs are literary works and copyright subsists in original computer programs 
that are recorded in writing or otherwise providing the qualification requirements 
are satisfied.’ Originality is generously construed and, as with any other original 
work, a computer program will be original if it is the author’s own work and the 
result of a modicum of skill, effort or judgment. This is a lower standard than 
that which applied in Germany, for example, where the basic requirement was that 
a work of copyright must be a personal intellectual creation.'! Being literary 
works, computer programs are protected by copyright until the expiry of 50 years 
from the end of the calendar year during which the author died. 

The first owner of a copyright is the author unless the author is an employee creating 
the work in the course of his employment (or the work is subject to Crown or 
Parliamentary copyright) and there are provisions for joint authorship which will 
commonly apply to computer programs as many are the result of teamwork. The 
owner of the copyright subsisting in a work of copyright is given certain exclusive 
rights; for example, the right to copy, to issue to the public, to broadcast or include 
in a cable programme service or to make an adaptation of the work. Anyone else 
performing any of these acts in relation to a substantial part of the work without 
the licence of the copyright owner infringes the copyright unless permitted by the 
1988 Act or subject to a defence such as public interest. . 

There are a great number of permitted acts provided for in the 1988 Act! which 
excuse an act that would otherwise infringe copyright, but there is relatively little 
case law on the application and scope of these acts. One of the permitted acts is 
fair dealing for research or private study. Where appropriate, this would allow the 





6 For example, manufacturers of games consoles object strongly to third parties offering games cartridges 
which are compatible with those consoles — a classic case of interoperability. See ‘Consumer Association 
says computer game prices are exorbitant,’ The Times, 24 December 1992. Two of the most popular 
characters in these games are Mario and Sonic the Hedgehog. 

7 (1992) 23 USPQ 2d 1241. A three stage test is suggested requiring abstraction, filtration and comparison. 
Filtration removes those elements that are not protectable (being, for example, associated with idea 
or in the public domain) leaving the program’s protectable gold nuggets. In many cases, the gold 
prospector will be disappointed, finding nothing but worthless sand and pebbles. 

8 Hereinafter referred to as the ‘1988 Act.’ 

9 1988 Act, ss 1, 3(2). 

10 See eg Ladbroke (Football) Ltd v William Hill (Football) Ltd [1964] 1 WLR 273, 291 (Lord Pearce). 

11 German Copyright Act 1965 (Act Dealing with Copyright and Related Rights), s 2(2). For a computer 
program, the German standard (in common with the rest of the European Community) now should 
be that copyright will subsist if it is ‘original in the sense that it is the author’s own intellectual creation’: 
Directive, Art 1(3). 

12 1988 Act, ss 9—11. 

13 1998 Act, s 16. Doing any of the specified acts in relation to an adaptation of the work is also part 
of the owner’s exclusive rights. 

14 Chapter III (ss 28—76). 
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making of a copy or an adaptation of a substantial part of a:work for research 
purposes. The fair dealing provisions must apply only where a substantial part of 
the work is involved, otherwise (contrary to what Whitford J said in Independent 
Television Publications Ltd v Time Out Ltd") there is no question of infringement. 


Disassembly of Computer Programs 


Computer programs are normally distributed in object code form; that is, in the 
machine language of the computer’s processor. In this form, the techniques and 
logic built into the program are not readily apparent from studying the program 
‘code which is simply a sequential list of Os and 1s.'° Of course, it may be possible 
to obtain some sense of the program’s techniques and algorithm by studying the 
program in use, but for a more complete understanding the program must be 
converted into another form. This is achieved by a process known as disassembly 
(converting the machine code version into an assembly language version) or, less 
frequently, decompilation (converting the machine code version into a high level 
language). Such conversion will also be necessary if the detail of the program, 
such as its interfaces with the hardware or other programs or data or the computer 
memory, is to be discovered. 

Another implication resulting from the distribution of computer programs in object 
code form is that maintenance and error correction will be very difficult if not 
impossible unless the code can be disassembled. Frequently, the licence agreement 
under which a program has been acquired will make specific provision for main- 
tenance and error correction. It may provide that the work involved is to be carried 
out by the licensor and that the licensee must not disassemble the program." 
Alternatively, the licence may allow the licensee to correct errors, in which case 
a copy of the program source code will usually be provided to facilitate this. 
Maintenance and error correction by persons acquiring computer programs is vital 
as it is very common for programs to contain errors. In Saphena Computing v Allied 
Collection Agencies,’ it was recognised that a computer program could be reason- 
ably fit for its purpose and yet still contain errors and a computer program was 
not a commodity to be handed over once and for all.” It was also accepted that 
if the supplier had, under the licence agreement, a duty to supply only the object 
code there was no further obligation to supply the source code. 


I ni I 


15 [1984] FSR 64. He said, in relation to fair dealing, ‘once the conclusion is reached that the whole 
or a substantial part of the work has been taken, a defence [of fair dealing] is unlikely to succeed.’ 
If this is true, the fair dealing provisions are illusory as, if the part taken is not substantial, there 
is no copyright infringement and no need for an exception to infringement. 

16 The code may be converted to hexadecimal when printed out (that is, to a base of sixteen) rather 
than the binary code as stored in the computer or on the magnetic media. 

17 Assembly language is a low level language where each instruction in machine code is directly equivalent 
to command or statement in assembly language. Decompilation is only possible if the program source 
code was in a high level language and the precise version of that language is known and is performed 
by using a computer program to carry out the conversion. Disassembly may be performed using a 
computer program designed for the task, or it may be carried out manually from a listing of the 
hexadecimal codes representing the machine code. Disassembly and decompilation are equivalent to 
the extent that they convert the machine code version into a higher level language. 

18 Such a provision may be unenforceable: see infra p 595. 

19 CA, 3 May 1989 (unreported). A note of this case appears in (1989) 59 Computers and Law 23. 

20 The court did not decide the contractual nature of the agreement; that is, whether it was a sale of 
goods contract or a service contract. The Court of Appeal suggested that, in practice, the legal 
consequences were the same regardless of the nature of the contract. 
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The changes made to the 1988 Act by the Regulations deal mainly, but not exclu- 
sively, with the scope of the permitted acts in relation to computer programs.?! 
Lawful users are given rights to take back-up copies of computer programs, to 
‘decompile’ them and to do certain other acts without infringing the copyright 
subsisting in computer programs. There are other changes. Section 18 is modified 
in an extremely clumsy way so that issue of copies to the public of computer programs 
refers to copies put into circulation in the United Kingdom or any other Member 
State, whereas for other works the reference is to the United Kingdom or elsewhere. 
The meaning of infringing copy is changed so that a copy previously sold in any 
Member State by or with the consent of the copyright owner is not an infringing 
copy. The meaning of adaptation in relation to computer programs is widened to 
comply with the Directive which is in terms of arranging, altering and translating 
the program, whereas before it simply was a translation. The new exceptions to 
copyright infringement prescribed by the Regulations are described below. 


Decompilation 


The so-called decompilation right” allows (subject to certain conditions) a lawful 
user of a copy of a computer program expressed in a low level language: 


(a) to convert it into a version expressed in a higher level language, or 
(b) incidentally, in the course of so converting the program, to copy it.” 


Whilst it is up to the legislatures of individual Member States to choose their own 
form of wording to give effect to a Directive, the differences between the language 
of the Regulations and that of the Directive (which being expressed in terms of 
reproduction of the code and translation of its form is given a much wider rubric) 
is unfortunate. The Directive does not use the terms ‘low level language’ and ‘high 
level language.’ Although someone wanting to gain access to information about 
the program’s algorithm or its detailed workings would almost certainly want to 
convert from a low level language version to a higher level language version, the 
Directive is more generous, allowing translation, adaptation, arrangement or 
alteration. The Regulations do not expressly cover the conversion of a binary object 
code program into hexadecimal code, something which is commonly known as 
performing a ‘hex dump,’ as there is no higher level language involved at that stage. 
This would be within the exception as expressed in the Directive.” 

The conditions that must apply for decompilation to be permitted by section 50B 
of the 1988 Act are stated in subsection (2) and are that: 


(a) it is necessary to decompile the program to obtain the information necessary 





21 There is one blatant contradiction of the Directive’s provisions. The Directive clearly states that the 
term ‘computer programs’ shall include their preparatory materials. The Regulations simply amend 
s 3(1) of the 1988 Act by adding ‘preparatory design material for a computer program’ to the list 
of works included in the literary work category. Thus, instead of saying that the preparatory materials 
are part of the computer program, the 1988 Act protects these materials separately. Of course, the 
significance of this difference is likely to be minor. However, because of this, none of the ‘special’ 
exceptions to infringement that apply to computer programs apply to these preparatory materials, 
although they would according to the Directive. 

22 So described in the Directive (Art 6) and in the marginal note to new s 50B of the 1988 Act. 

23 1988 Act, s 50B (inserted by Reg 8). 

24 However, this could fall within the normal fair dealing exception in s 29 of the 1988 Act, infra p 596. 
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to create an independent program which can be operated with the program 
decompiled or with another program (‘the permitted objective’); and 

(b) the information so obtained is not used for any purpose other than the permitted _ 
objective. 


By section 50B(3), those conditions cannot be met if: the lawful user has readily 
available to him the information necessary to achieve the permitted objective”; if 
he does not confine the act of decompiling to that objective; if he supplies the 
information to any person to whom it is not necessary to supply it in order to achieve 
that objective; or, if he uses the information to create a program which is substan- 
tially similar in its expression to the decompiled program or to do any act restricted 
by copyright. 

The right would allow a software company (A) to disassemble a spreadsheet 
program produced by another company (B) to obtain information concerning its 
interfaces with spreadsheet files produced using the program so that A could write 
a word processing program or statistical analysis program in such a way that the 
data files created using those programs would be compatible with the spreadsheet 
program and could be accessed through it. Providing that A has lawfully acquired 
a copy of the spreadsheet program, that seems a reasonable thing to permit and 
it is possible that, if approached, B would volunteer the necessary information or 
grant a licence at a reasonable royalty in respect of it, making decompilation both 
unnecessary and illegal. However, what if A later decides that it would like to make 
a spreadsheet program that is compatible with its own word processor program or 
statistical analysis program? Is this allowed, providing this second spreadsheet 
program is not substantially similar in its expression to the first? The interpretation 
of section 50B is not straightforward on this point since the creation of the spreadsheet 
program by A was not the objective when the spreadsheet program made by B was 
decompiled. If A is not allowed to use that information to make a spreadsheet 
program, it could mean that it cannot ever make a spreadsheet program which is 
compatible with its own word processing program. Does the permitted objective 
refer to the immediate objective or does it extend to any other act not envisaged 
at the time? If it does, it means that decompilation can be undertaken to produce 
compatible products but never, even indirectly or subsequently, to produce competing 
products. The development of competing programs should, if independently created 
(apart from the interface), be allowed otherwise the spirit of the Directive is 
prejudiced. 

The decompilation right cannot be prohibited or restricted by any term or condition 
in an agreement. Any term in a licence agreement purporting to do this is void, - 
unless the agreement was entered into before 1 January 1993.” A considerable 
number of standard form software licences will require amendment as a result, on 
the basis that it is undesirable for a legal agreement to contain void terms.” An 
example of such a term is: 


I 


25 There is no guidance on the meaning of ‘ready availability.’ It should cover situations where the copyright 
owner has voluntarily published the information (for example, in a manual accompanying the program) 
or is prepared to release the information to the lawful user on demand. However, what is the position 

` if the copyright owner is prepared to release the information only in return for payment? 

26 Part of this requirement is redundant. If the information is used to create a program substantially 
similar in its expression to the decompiled program, this will almost certainly be an act restricted 
by copyright. 

27 Reg 12(2). 

28 This could throw other parts of the agreement into doubt and it would, as a whole, be tarnished. 
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You MAY NOT, without written permission from LOTUS: ... Alter, modify or adapt the 
LOTUS software ... including, but not limited to, translating, decompiling, disassembling 
or creating derivative works.”° 


Apart from decompilation (now separately excepted), fair dealing for the purposes 
of research or private study still exists in relation to computer programs,” further 
weakening the strength of copyright protection. Therefore, it may be permissible 
for a person to list, copy, inspect and study a program in use for the purposes of 
understanding the operation of the program and the techniques represented within 
it for research, including commercial research, and private study. For example, 
an academic may wish to so study a program to increase his knowledge of software 
engineering or as part of his research into programming techniques. If an academic 
author wants to write an article comparing different programming techniques and 
to include extracts from listings of existing computer programs, he may still be able 
to do this under section 30 (fair dealing for the purposes of criticism, review or 
news reporting) providing he gives a sufficient acknowledgement and abides by 
the principle of proportionality as suggested by Lord Denning MR in Hubbard v 
Vosper.*! However, the prospective author of an academic journal article cannot 
disassemble the computer program in order to include an extract of the program 
expressed in a higher level language. That does not fall within the permitted objective 
of decompilation. 


Back-up Copies of Computer Programs 


A new section 50A of the 1988 Act permits the making of back-up copies if necessary 
for the purposes of the lawful use of a copy of a computer program by a lawful 
user. As with the decompilation right, this right cannot be taken away by any term 
or condition in an agreement and, providing the agreement was made on or after 
1 January 1993, any such term, in so far as it purports to prohibit or restrict the 
exercise of this right, is void. Prior to this amendment, there was no equivalent 
statutory provision, although the courts may have been prepared to imply an appro- 
priate term into a software licence where the making of a back-up copy was necessary 
to the use of the program in question. Of course, many software companies make 
express provision allowing the user to make one or more back-up copies. It is common 
for the installation instructions to ask the licensed user to make a copy of the program 
first and use this as the working copy, placing the original disks in a safe place 
in case the working disks become damaged or corrupted. 

Whether possession of a back-up copy is necessary depends on the circumstances. 
If the software is used in a business context, immediate recovery from problems 
caused by failure of the original program is usually essential. For example, if graphics 
software is being used to prepare artwork for a daily publication, a back-up copy 
must be readily available should the original copy fail. However, the position may 
be different if the timescale is less critical and the company supplying the software 


29 Licence agreement in respect of Lotus software, Lotus Development (UK) Ltd, dated June 1987 (original 
emphasis). 

30 1988 Act, s 29(1), (4). S 29(1) states that fair dealing with a literary, dramatic, musical or artistic 
work for the purposes of research or private study does not infringe any copyright in the work. 

31 [1972] 2 QB 84, 94. Providing the use is otherwise deemed to be fair, using short extracts interspersed 
with long comments will not infringe. 

32 However, s 56 of the 1988 Act recognises the possibility that back-up copies may have been made. 
It makes copies of works in electronic form that are not transferred along with the original, in the 
case of it being transferred to a third party, infringing copies. 
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have a term in the licence agreement to the effect that back-up copies may not be 
made but that, in the event of failure of the supplied copy, another copy will be 
despatched by courier service, to be delivered the same day. Thankfully, software 
companies seem to be more enlightened to the exigencies of using computer software 
in a business context, but their concerns about back-up copies proliferating and 
becoming additional working copies in breach of the licence agreement are, in some 
cases, justified. 

Each lawful user within an organisation that has a site licence or a multiple user 
licence is entitled by section 50A to make his own copy if necessary for his lawful 
use. In such a situation, it is difficult to predict just how many back-up copies would 
be deemed to be ‘necessary.’ If the program is available on a network of computers, 
presumably the effect of section SOA would be to allow the making of one back-up 
copy only, to be held by the network manager. Of course, the licence agreement 
may make specific provision for the making of a greater number of back-up copies. 


Other Permitted Acts 


A licence in respect of a computer program will normally state the acts that may 
be done by the licensee in relation to the program. If it is silent about some particular 
act which is within the spirit of the agreement, then the courts would imply the 
appropriate terms permitting that act. Section 50C, in effect, puts this on a statutory 
footing by allowing a lawful user of a copy of a computer program to copy it or 
adapt it if that is necessary for his lawful use. Copying or adapting for the 
purpose of error correction may fall within this exception to infringement and is 
given as a particular example in section 50C(2) of the 1988 Act. Many software 
companies seek to prevent modification of the licensed program by the client or 
any third party engaged by the client. There are good reasons for this. For example, 
the client might perform the work badly and the program acquires a poor reputation 
as a result. The same applies to error correction; the client might fail in his attempt 
to correct the error or introduce new errors in the process. For this reason, it is 
common for agreements regulating the lawful use of computer programs to contain 
a term prohibiting modification by the client and such terms are not controlled by 
the 1988 Act as amended. However, terms seeking to prevent modification by or 
on behalf of the licensee might fall foul of the law in other ways. 

The Court of Appeal, in Saphena Computing v Allied Collection Agencies,* had 
an opportunity to consider the position at common law with respect to modification 
and error correction of licensed computer programs. In that case, the licensee had 
been given a copy of the source code by the licensor and there was, consequentially, 
an implied undertaking that the licensee could use it for error correction. Whilst 
the licensor was still testing and modifying the software, the agreement was deter- 
mined and it was held that the licensee could continue to use the source code for 
the purpose of error correction but could not use it for other modifications and 
improvements to the program. It was said, obiter, that there was no implied duty 
on a licensor to supply the source code if the agreement only provided for the supply 
of object code. 

If the supplier is no longer able or willing to provide error correction, the principle 


33 ‘Adaptation’ in relation to computer programs, by new s 21(3)(ab), means an arrangement or altered 
version or translation of it. ‘Translation’ is further defined by s 21(4) in terms of conversion into 
or out of a computer language or code. 

34 op citn 19. 
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of non-derogation from grant should be applicable with the result that the client 
can maintain the program himself or approach third parties with a view to their 
maintaining it. Even if the supplier is prepared to maintain the program and correct 
errors (for example, by offering a collateral maintenance contract), the licensee may 
be able to approach others for this service as the non-derogation principle could 
still apply. For example, in British Leyland Motor Corpn Ltd v Armstrong Patents 
Co Ltd,” the House of Lords applied the principle to prevent restriction on a free 
market in spare parts and extended their refusal to enforce copyright to the manufac- 
turers of spare parts and not just to the purchaser. Their Lordships spoke in terms 
of articles which, by their nature, would require the fitting of replacement parts 
during their normal lifespan. This principle is most apposite in terms of computer 
programs. Virtually all computer programs contain errors, a number of which might 
not be discovered for some considerable time, and the lawful user of the program 
will require work to be done to it in order to correct those errors. The owner of 
the copyright subsisting in the program should not be able to use his right to prevent 
the lawful user asking other persons to repair the program, otherwise the copyright 
owner could charge exorbitant prices for this work and the lawful user would have 
little option but to pay. 

The Directive expressly states that the lawful user’ can observe, study or test 
the functioning of the computer program in order to determine the ideas and principles 
which underlie any element of the program, in the course of loading, displaying, 
running, transmitting or storing the program as he is entitled to do, for example, 
by virtue of a licence agreement. This reinforces the preamble to the Directive which 
states that ideas and principles are not protected, nor are algorithms, languages and 
logic that comprise ideas and principles. It was probably felt that express provision 
in the Regulations was unnecessary for two reasons. First, United Kingdom copyright 
has long since accepted that copyright does not protect ideas, but only the expression 
of an idea and, second, those acts mentioned above do not, per se, infringe 
copyright. 


Lawful User 


The amendments to the 1988 Act made by the 1992 Regulations are couched in 
terms of the ‘lawful user.’ The Directive uses the terms ‘licensed user,’ ‘person 
having the right to use’ and ‘lawful acquirer’ depending on the exception concerned. 
At least the United Kingdom approach has been simpler and is, probably, equivalent. 
‘Lawful user’ is defined by section 50A(2) as a person who has a right to use the 
program, whether under a licence to do any acts restricted by the copyright subsisting 
in the program or otherwise. This will extend to licensees and employees of licensees. 
Unless prohibited by the licence agreement, it should also apply to agents and 
independent consultants working for the licensee and to many other persons such 
as students in respect of a site licence granted to an educational establishment or 
voluntary workers for a charity that has an institutional licence. 

There are others too who could fall within the definition of lawful user. It may 
include a receiver of a company, an external auditor or anyone acting in pursuance 


35 [1986] 2 WLR 400. 

36 The Directive described this person as the person having the right to use a copy of the computer program. 
A consultative draft of the Regulations distributed by the Department of Trade and Industry and dated 
31 July 1992 described the lawful user as the licensed user. 

37 For example, see Kenrick v Lawrence (1890) 25 QBD 93; University of London Press Ltd v University 
Tutorial Press Ltd [1916] 2 Ch 601, 609 (Peterson J). 
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of a legal requirement. For example, a police officer or Inland Revenue inspector 
looking for evidence of computer fraud, a person carrying out an Anton Piller Order 
or an investigating officer from the Data Protection Registrar’s Office. In fact, anyone 
acting under a search and seizure order or warrant could fall within the category 
of lawful user. 


Summary 


The provision of further exceptions to copyright infringement demonstrates yet again 
that copyright is not entirely suited to the protection of computer programs. The 
need to interface with other products is not relevant for other forms of copyright 
works, but there are obvious benefits to be obtained if computer programs can 
interoperate with other programs. In particular, data can be transferred from one 
program to another without having to undergo any conversion process. Some software 
companies have a range of products with this as a feature. For example, a bar chart 
can be created with a spreadsheet program and then transferred to a graphics program 
so that it can be modified and made more impressive. Whether the interface details 
created and designed by one company so that data can be transferred between the 
company’s own various software products should be freely available to competitors 
is a moot point. Some might say that it would be better to allow full rein to copyright 
protection and let market forces prevail. Eventually, market led standards will emerge 
and it would be better to make provision for compulsory licences to prevent abuse 
of the strong position standard owners would find themselves in.** Otherwise, the 
owner of the target program (the decompiled program) receives no further direct 
benefit from the considerable work expended in designing the interfaces. However, 
there may be some indirect benefit because the target program is more attractive 
as a result of it being interoperable with more programs. 

The large and thriving computer games market will probably see the first actions 
testing the scope of the decompilation right. If the programs contained in a games 
console made by one manufacturer can lawfully be decompiled to obtain the interface 
details, any competitor can make games cartridges to be used with that console. . 
This would have an immediate and dramatic effect on the pricing of consoles and 
cartridges, currently around £150 and from £30 to £60 respectively, especially as 
it is claimed that the cartridges cost only about £10 to make.*? 

The decompilation exception is the main issue that springs from the amendments 
to the 1988 Act and the other exceptions are less controversial. The fact that the 
exception allowing exclusion of, inter alia, acts done for the purpose of error 
correction by an appropriate term in the licence agreement does little to detract from 
the copyright owner’s position. Indeed, the common law may prove to have more 
teeth in cases where modification by the licensee i is unreasonably prohibited. Whatever 
view one takes of a further chipping away at copyright protection, the manner in 
which the Directive has been given effect in the United Kingdom can be criticised 
because of a number of differences in terminology. It remains to be seen whether 
these differences will lead to disputes arising from difficulties associated with the 
interpretation of the amendments made to the 1988 Act by the Regulations. 


38 The European Commission have produced a communication containing a discussion of standards, rights 
competition aspects and licensing: Intellectual Property Rights and Standardisation (Brussels: Puopea 
Commission, 1992). 

39 ‘Consumer Association says computer game prices are exorbitant,’ The Times, 24 December 1992. 
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A Philosophy of Provocation? 
L.H. Leigh* 


Jeremy Horder, Provocation and Responsibility, Oxford: Clarendon Press, 1992, 
pp xvi and 208 pp, hb £25.00. 


Jeremy Horder’s book, Provocation and Responsibility, addresses provocation from 
a philosophical standpoint. His purpose in this stimulating, interesting, if ultimately 
rather unsatisfactory monograph, is in part to answer the question whether, on the 
one hand, provocation concerns action which is not truly the author’s, because of 
the violence or impulse raised in him, or whether, on the other hand, it is based 
upon justified retaliation for an injury. Horder argues that unless there is assumed 
to be an association in law and practice between anger and the taking of desired 
retribution, the doctrine of provocation makes no sense as a defence to murder, 
unless indeed there is thought to be something morally mitigating about killing in 
anger. Horder, plainly, thinks that there is not. He thus explains and interprets the 
doctrine from the standpoint of moral philosophy before concluding in a brief, final 
chapter, that the doctrine cannot be sustained. While there is reference to the case 
and statute law, this book, though written by an accomplished lawyer, is not a 
conventional lawyer’s treatment of the topic. Furthermore, it is not clear to what 
extent this is a study of the English doctrine of provocation as distinct from a study 
of the ethical value to be given to retributive urges. It is not a complete account 
of the existing English doctrine of provocation. 

Horder argues that in order to make sense of provocation, we must inquire into 
the nature of anger and action in anger, and that we must look also at the violence 
of men to women. He contends that the model of loss of self-control is a Victorian 
construct, and that, in order fully to appreciate the development of provocation, 
we must delve more deeply into history. The roots of provocation, he contends, 
lie in the admissibility of killing in hot blood and anger to rebut premeditation and 
so to negate murder. Horder concludes that in the seventeenth century four categories 
of provocation were generally admitted. Rejecting Ashworth’s contention that what 
links the categories is the element of unlawfulness, Horder contends that the link 
lies in feelings of honour.' Men of honour, he contends, were supposed to retaliate 
in anger, and the actor’s response should be proportional to the affront. An angry 
and proportional response to grave provocation removed a stain that left its object 
dishonoured. An Aristotelian conception of anger and of just and due proportion 
is seen to underlie the early development of the law. Gross over-reaction in anger 
entailed liability for murder, whereas excessive force resulting in death amounted 
to manslaughter. 

Questions arise, at this point in the argument, as to whether Horder does not 
overstate the effect of some of the authorities on which he relies. He treats as settled 
that, in the seventeenth century it was provocation to see a fellow Englishman 


*Law Department, London School of Economics and Political Science. 


1 Admittedly, the explanation of provocation in the case of killing a person taken in adultery, that such 
conduct is an invasion of a man’s property, looks odd, but the case is so treated in Mawgridge (1707) 
Kel 119. 
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deprived of his liberty. In claiming as much, he relies on the Hopkin Huggett case, 
referring exclusively to the report in Kelyng.? There, a majority of all the judges, 
in an advisory opinion by which they expressed that they would not be bound, 
concluded that it is a provocation to all Englishmen to see a person arrested, even 
though that person takes no steps to free himself. The force of this passage, which 
scarcely corresponds to the emphasis historically placed by the judiciary on the 
maintenance of the King’s peace, is diminished by three considerations. The first 
is that provocation may not have been used in a strictly doctrinal sense at all; the 
court may have been supposing a right to rescue another from unlawful restraint, 
and may simply have used the word as a noun signifying a stimulus to which the 
actor might respond. It is consistent with a response to a supposed tort or crime 
on the part of the arresters. The second, doubtless more important, consideration 
is that both the other two contemporary albeit shorter accounts of the case, in 
1 Hale PC 465 and in 1 Ld Raym 143 (sub nom Hopping and Hungate’s case), 
treat it as a mere brawl which resulted from harsh words between the parties. It 
is in this sense that it is also understood by Foster? and it seems, so understood, 
to be more consistent with Sir Charles Stanley’s case which does not countenance 
a deliberate interference with the administration of justice or with a lawful arrest.‘ 
The third consideration is that the judges in any event resiled from their opinion 
when the case reached the King’s Bench, for they concluded that the case was murder 
but that it was not prudent to take away the accused’s life. Thus, it was that they 
granted benefit of clergy imposing eleven months imprisonment and requiring sureties 
to keep the peace for the future. Admittedly, in Mawgridge, the Huggett case is, 
as Horder avers, treated as authority, the sight of someone unlawfully arrested ‘being 
of ill example and pernicious consequence.’ It was apparently followed in Tooley, 
but that case again showed that the judges were divided.* That the issue was open 
is further evidenced by the Mary Adey case where some judges thought that the 
use of lethal force by a third party under such circumstances was murder but in 
which no final judgment was ever delivered.‘ In Hood, Coleridge, for the prisoner, 
argued only that he whose liberty was invaded might be convicted of manslaughter 
if the arrest was illegal.” Finally, the Criminal Law Commissioners in their 
Fourth and Seventh Reports do not restate English law in the sense of Huggett.’ 
Seemingly, Foster’s doubts about the doctrine were widely shared.’ 

It is interesting that a suspect who killed an arrester who sought to arrest him 
unlawfully incurred liability for manslaughter.'!° The account of the Withers case 
in 1 East PC 295, which appears in the context of provocation, suggests that the 
word is not being used even then in the context of a settled doctrine and that there 
are common roots to provocation and excessive force in self-defence. Excessive 
force in making an arrest could also result in liability for manslaughter." Not until 


(1666) Kel 59. 

Foster, Crown Law (London: Brooke, 3rd ed, 1792) at p 315. 

(1664) Kel 86, and see East, Pleas of the Crown (London: A. Strahan, 1803) vol 1, at p 295 (hereinafter 
referred to as 1 East PC). 

(1709) 2 Ld Raym 1296. 

(1779) 1 Leach 206. 

(1830) 1 Moo CC 281. 

Fourth Report From His Majesty’s Commissioners on Criminal Law (1839) Repr BPP Criminal Law 
(vol 3, IUP) Arts 40, 41 and 64. 

Foster, above n 3, at p 316 who treats a concern for the rights of the subject as based on reason and 
cool reflection, whereas sudden provocation is a concession to human infirmity. 

Rex v Withers (1784, Stafford Summer Assizes, cited 1 East PC 295). 

It may be noted that s 176 of the Homicide Laws Amendment Bill of 1874 provided that a killing 
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Lockley was it firmly decided that lethal force could not be used to resist an unlawful 
arrest. !? 

It seems a pity that Horder did not address his subject matter from a somewhat 
wider perspective to include aspects of self-defence. After all, issues of provocation 
and self-defence were not originally clearly differentiated either in English or, it 
would appear, in Scots law. Today, both defences sometimes arise for decision 
in the same case and, to anticipate the conclusion of this review, both play a part 
in the resolution of the problems posed for the criminal law by the battered woman 
syndrome, to which Horder refers. 

It may be not inappropriate to add that what distinguished lawful killings, such 
as death resulting from moderate chastisement, and the killing of a thief from 
manslaughter when a person was discovered to have committed adultery with one’s 
wife, was the consideration that the latter killing was likelier to be one done in sudden 
revenge than from motives of preservation of a legally protected interest.'* What- 
ever may be said of proportionality and the man of honour, the law was reluctant 
to concede that killing, where the danger to a protected legal interest had passed, 
was a proportional response. Furthermore, it would seem that some such cases as 
these are better regarded as cases of the use of excessive force in the vindication 
of a protected legal interest than as closely akin to the partial defence of provoca- 
tion. Of course, killing a man caught in the act of adultery with one’s wife was 
manslaughter, not murder. It is surely striking that such a killing was criminal. 
Whatever may be said of the honour code, English law permitted self-defence to 
apply to bodily integrity or to property interests, but not to honour. 

None of this is to deny Horder’s point that provocation is, in some instances at 
least, a condescension to retributive action in anger. English law in the eighteenth 
century was, it would seem, accommodating to deaths inflicted in fights, as were 
English mores.'5 Thus duels were leniently treated, such leniency being revealed 
rather than concealed by the patent legal fiction that the combatants did not act with 
the absolute desire of slaying each other. Scots law, as Horder notes, was much 
less indulgent.'¢ One wonders why this should have been so. It is not a point which 
Horder develops. Baron Hume, noting the rigour of Scots law, attributes it to the 
need to curb the fervent temper of the Scottish people, perhaps a veiled reference 
to clan fighting." Even the limited scope given to provocation by Scots lawyers 
represents a benevolent construction of Scottish homicide legislation.'* Further- 
more, Scottish moral philosophy seems to have disapproved of quarrelling on a point 
of honour only.'9 





would not be reduced to manslaughter simply because the arrest was illegal, but might offer evidence 
of provocation. This was no doubt intended to remove any hint of justification for killing a constable 
in order to avoid an unlawful arrest. 

12 (1864) 4 F & F 156; see further Leigh, Police Powers in England and Wales (London: Butterworths, 
Ist ed, 1975) at p 49. 

13 On Scots law, see Hume, Commentaries on the Law of Scotland Respecting the Description and 
Punishment of Crimes (Edinburgh: Bell & Bradfute, 1797) p 381. 

14 So suggested in 1 Hawkins Pleas of the Crown (London: Sweet, 7th ed by J. Curwood, 1824) at 
p 98; hereinafter referred to as Hawk PC. 

15 The Gentleman's Magazine for the mid-eighteenth century is replete with accounts of duels, few evoking 
condemnatory comment. (1769) 39 The Gentleman’s Magazine 409, for example, notes a duel fought 
between a Captain and the Reverend Mr Green. The Captain was disabled and could not be found 
‘so that it is supposed this parson ... never fights with a man but he buries him.’ 

16 The reporter’s note to the Reason and Tranter case (1722) 16 St Tr 1, at p 10 notes this. 

17 Hume, above n 13, at pp 378ff. 

18 Alison, Principles of the Criminal Law of Scotland (Edinburgh: Butterworths, 1832) at p 13. 

19 Ferguson, An Essay on the History of Civil Society (Edinburgh: Kincaid & Bell, 2nd ed, 1768). 
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However this may be, Horder contends that the terminology changed in the 
nineteenth century to a loss of self-control, which results in the statement in Duffy 
that provocation may be equated to gusts of passion. This, says Horder, leaves 
out of the defence those who act from outrage. Courts concluded that the defence 
was based on the accused succumbing to an irresistible transport of passion. Horder 
refers to an isolated earlier instance of such reasoning in Walters.” In Mawgridge, 
however, the court refers to jealousy as the rage of man, so that the metaphors to 
which Horder refers may have been in common use before he supposes them to 
have been.” Foster, as Horder notes, certainly accepts that provocation is an 
indulgence shown to the first transport of passion which, ‘while the frenzy lasteth, 
rendereth the man deaf to the Use of Reason.’ What is not clear is whether this 
was intended to supplant rulings based on the possibility of degrees of response; 
nor am I convinced that changing judicial conceptions of the soul lie at the heart 
of the transition. Something may well depend upon the social evolution and some 
judges were, no doubt, ready to restrict the application of provocation in the interests 
of keeping the peace. The notion of degrees of response certainly was never entirely 
abandoned, as Horder notes, and I am not convinced that the law developed in quite 
the clearly demarcated way which he suggests. It may perhaps be that the requirement 
that the accused have lost control was adopted in order to deny provocation to persons 
whose. anger was retributive and therefore controllable. Courts, after all, were 
accustomed to directing juries in accordance with a doctrine of provocation. The 
availability of such a doctrine was accepted; its precise contours were doubtless 
subject to change. The result may be doctrinally questionable, indeed incoherent, 
but socially expedient.”4 

Horder’s discussion of anger and the Aristotelian ethic undoubtedly has consider- 
able explanatory value, but it is perhaps rehearsed at greater length than its explana- 
tory value warrants. Horder’s discussion of the possible application of provocation 
to offences lesser than murder (at p 135) is, however, puzzling. It can no doubt 
be argued that an angry response which does not exceed a recognised mean might 
operate as a complete defence in respect of certain offences against the person, but 
what interests might then be legally protected? Bodily integrity is protected by self- 
defence. Is this an argument for the protection of honour? If so, it would be 
incompatible with the emphasis historically placed on the Queen’s peace. Further- 
more, there would still remain a problem of excessive reaction in the context of 
such offences: what, if any, would be the office of provocation then? 

I am also unpersuaded by Horder’s treatment of cultural relativism and provocation. 
Citing Newell,” he supposes the case of a Muslim who kills another whom he sees 
reading The Satanic Verses. To call this provocation would, says Horder, not be 
justified in that the provocation would not be directed at the characteristic of being 
Muslim, and would in any event negate liberal values. A jury should not be asked 
to imagine themselves as sharing the accused’s characteristics where to do so would 


20 Duffy [1949] 1 All ER 932. 

21 (1688) 12 St Tr 113. 

22 One might cite also the statement in Anon (1612) 12 Co Rep 87 that striking in ire and passion does 
not make malice prepense. 

23 Foster, above n 3, p 314. 

24 Clearly, it sits uneasily with the requirement in s 3 of the Homicide Act 1957 that the accused’s response 
must be proportionate to the provocation offered. It must also be remembered that the mens rea for 
murder includes intent to do really serious bodily harm from which death would not be anticipated 
which perhaps strengthens the case for assuming that in some cases a controlled response may be 
expected. 

25 Newell (1980) 71 Cr App R 331. 
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subvert liberal values. This seems to me to confuse, as Newell confuses, two different 
issues. The first is whether the stimulus was such as could or did arouse the accused 
to anger. The second is objective and goes to the composition of the reasonable 
man: is the particular characteristic of the accused, which it is sought to impute 
to the reasonable man, one which bears upon that fictional being’s powers of 
self-control? The law, after all, addresses itself to the issue of self-control. 

In the final analysis, Horder argues that provocation should be neither a complete 
nor a partial defence. The moral virtue of retaliatory action derived from Aristotle 
is, Horder contends, unsound: a better conception is that of righteous indignation 
which can be satisfied by labelling the wrongdoer as such. This argument, against 
allowing provocation, derives from the notion that provocation intrinsically benefits 
men as natural aggressors against women. It is, thus, a statement of principle deriving 
from notorious fact and from a feminist perspective. As Queen Victoria observed, 
men commonly beat their wives but the converse is rarely true. 

It is a pity that the arguments drawn from this perspective make a sudden appear- 
ance late in the book. The final chapter in which they are discussed seems, as it 
were, appended as an afterthought. The discussion suffers from being set exclusively 
in the context of provocation. The social problem of the battered wife who kills 
can be approached from several perspectives and poses fundamental problems for 
the legal system. Among these are: in what cases should one who kills bear the 
stigma of guilt; in what circumstances should that stigma be the stigma of murder; 
in what cases, if any, should such a killing be partially excused; and what should 
the bases for any such excuse be? What criteria should govern the sentence to be 
meted out to a convicted person? 

Provocation offers too narrow a perspective for the resolution of such problems. 
It immediately assumes what must in some cases be proven; that the conduct in 
the circumstances of its commission requires punishment. It is, in a sense, seductive, 
for it can blind the reader to other possible solutions. It is easy to overlook that 
a person who raises provocation may be in the grip not simply of anger but of 
apprehension and indeed dread. We are dealing with complex psychological states. 
Self-defence and provocation may well be implicated in the same facts. Perhaps 
some overarching theory of response to stress might be devised, though I would 
doubt that. Existing defence categories such as diminished responsibility or self- 
defence might be expanded. A hybrid defence might be devised which would assert 
social control while recognising that a lethal response to a history of abuse might 
be defensively motivated. The doctrine of excessive self-defence might be revived 
for the purpose. . 

These are matters canvassed in the American literature.”* Horder is aware of the 
issues, for he cites at least one American contribution which discusses them.2’ 
Unfortunately, his concentration on provocation led him to avoid a discussion of 
the wider issues. His concentration on gender issues ensures that the question whether 
such problems might arise in a lesbian or homosexual context and how, if so, they 
might be dealt with, is not addressed. I do not mean to suggest that such problems 
do arise or arise in the same way; it may be that the social structure which stresses 
male dominance means that society has different expectations of men and women 





26 Cipparone, “The Defense of Battered Women Who Kill’ (1986) 135 U Pa L Rev 427; Creach, ‘Partially 
Determined Imperfect Self-Defence: The Battered Wife Who Kills and Tells Why’ (1981) 34 Stan 
L Rev 615; Rosen, “The Excuse of Self-Defence: Correcting a Historical Accident on Behalf of Battered 
Women Who Kill’ (1986) 36 Am U L Rev 11. 

27 ‘Faigman, ‘Discerning Justice when Battered Women Kill’ (1987) 39 Hastings LJ 207. 
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and that a man in a homosexual relationship might not be trapped into a syndrome 
of dependency in the way that some women, according to increasingly accepted 
theory, are. There may, however, be a similar problem and I should have liked 
to see Horder address the issues from a wider perspective. 

Horder may, of course, reply that these problems are not his concern, that his 
concentration is upon provocation and that, because he wishes to abolish provocation 
altogether, they are, from his perspective, irrelevant. Such a perspective is, I would 
submit, unduly narrow when discussing such a complex social problem. 

I return to the problem of provocation. It is certainly the case that provocation 
does not make adequate provision for loss of emotional control stemming from a 
history of maltreatment where the woman does not react suddenly to the stimulus, 
although Ahluwalia suggests a somewhat wider accommodation to delayed reaction 
than has hitherto been suggested.” Cases in the Commonwealth, on self-defence, 
suggest a greater understanding of the battered woman syndrome and a readiness 
to accommodate it.2° There was, as noted above, even by 1990 an abundant 
American literature on these matters. This material is not extensively explored by 
Horder who restricts himself to the slender English literature on the topic and whose 
last chapter might have been expanded with advantage as the earlier ones might 
have been foreshortened. 

In any event, Horder wishes to abolish provocation so as to remove it from the 
man who kills a woman whilst battering her. But would this help as much as Horder 
supposes? It would not help the woman who kills. She would bear the stigma of 
murder until such time as the law of homicide is reformed. We would still be faced 
with the problems of who is to be held responsible, on what theoretical basis, and 
to what extent. Would those stimuli which now form the basis of provocation be 
irrelevant to mitigation in sentencing? Would such mitigation become more widely 
available? When dealing with a woman who kills, very often while the man is asleep, 
would we still not have a problem in determining whether the woman was abused, 
despaired and killed essentially for defensive reasons, or because the cumulative 
provocation became too great, or simply killed from motives of revenge? Horder, 
dealing with the man who kills, seems to suggest that mitigation would be based 
only upon remorse; but that, while doubtless it exists in many cases, is perhaps 
the commonest counterfeit currency before the criminal courts. In any event, why 
should not the whole relationship between the parties be relevant to mitigation? One 
would certainly expect it to be so in the case of the woman who kills. Why should 
not the stimulus which provoked the fatal response also serve for mitigation? 

In conclusion, this is a stimulating book, philosophical rather than historical or 
empirical, which contains original insights and analysis of a very high order. In 
my opinion it is, unfortunately, flawed. I do not deny the power of the philosophical 
explanation for the doctrine of provocation. I am uneasy whether it may not be 
somewhat overstated. Horder’s narrow perspective on provocation prevents him, 
I think, from considering the common roots of self-defence and provocation, and 
from considering the possible interaction of these defences in the case of the battered 
woman. Horder’s discussion of the interests which provocation historically vindicated, 
albeit partially, might thereby have been enriched. His perspective in moral 
philosophy leads, I believe, to deficiencies in his approach to the social problem 
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of the battered wife. Sociology appears to be tacked on to a philosophical discussion. 
Furthermore, the philosophy of responsibility and punishment is itself then discussed 
from, and indeed dominated by, a narrow perspective. It might have been better 
to deal with the battered wife separately, from a broad and integrative perspective. 
I hope that that will come. In the meantime, Horder has given us a useful addition 
to the literature on the subject and one which gives promise of considerable riches 
to come. 
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Michael Humphrey and Heather Humphrey (eds), Inter-Country Adoption: 
Practical Experiences, London: Routledge, 1992, 149 pp, pb £10.99. 


Described as a collection of ‘travellers’ tales,’ this book presents eight separate 
accounts of experiences faced by couples who have resorted to inter-country adoption 
as a means of satisfying their desire for parenthood. In each case the failure of new 
birth technologies, coupled with the limited availability of domestic adoption, led 
the particular couple to seek an infant or young child of a different race from a 
third world country. The book is essentially a pooling of the knowledge and resources 
of these couples and an indication of traps for the unwary, the inexperienced or 
the poor. For inter-country adoption is an expensive business and, with one obvious 
exception, the contributors are all middle-class, articulate and well-educated, eager 
to share the physical and emotional excitement of long-haul travel, the vagaries 
of foreign bureaucracies and the achievement of their ultimate goal. Despite the 
bad press inter-country adoption has had, since the white childless middle classes 
descended on Romanian orphanages, these accounts will elicit enormous sympathy 
for those thwarted by adoption agencies at home. In the UK, there is a dearth of 
white babies available for adoption, children in need of homes are often physically 
handicapped or emotionally disturbed, there is a ban on mixed race placements 
anyway, and the local agencies eliminate most prospective adopters aver the age 
of thirty-five (unless they are prepared to adopt an older child with special needs). 
A typical response to inter-country adoption inquiries in the past has been to point 
to the numbers of ‘hard to place’ British children and to query the acceptability 
of putting British resources towards helping couples who wish to bypass these children 
in what is sometimes perceived as a selfish desire for a healthy infant. In part, the 
book supports and reinforces that stance. The eight contributors all sought a young, 
healthy, white or pale brown skinned child, in order to complete their families, 
and were uncompromising in their rejection of a handicapped or special needs British 
child. In each case the contributors were caring, rational couples who wanted a 
child for their own fulfilment and did not see themselves as a charity or as social 
workers. Why should their desire for a ‘normal’ family not be fulfilled in order 
to give undreamed-of advantages to a deprived foreign child? The reader will be 
captivated by the dedication and earnest endeavour with which these people, each 
in their own way, secured their little ‘Rodrigo’ and registered him as ‘William’ 
or ‘Benedict.’ 

Accounts of practical experiences, written in multifarious styles by a variety of 
contributors, will invariably focus on the general as opposed to the particular. This 
book does just that. Consequently, its value to lawyers in terms of procedural and 
immigration information will be slight, not least because most contributors preferred 
to explain their emotional reaction to the legal procedures rather than the procedures 
themselves. What the lawyer will learn is that there is more than one way to achieve 
an inter-country adoption. The editors have attempted to rectify this lack of parti- 
cularity by including a chapter by John Triseliotis, an academic social worker, and 
one entitled ‘A View from the Commons’ by Peter Thurnham, MP. These two 
chapters mar the overall sucess of the book. The Triseliotis chapter is a solid academic 
piece, surveying the background to inter-country adoption and the range of studies 
carried out on the subject, and offering some coherent arguments for and against 
the practice. But it is out of place here. As with the Thurnham chapter, its alien 
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character is heightened by being tacked on to the end of the book. It appears as 
if the editors had recognised an intellectual and academic gap in the contributors’ 
‘tales’ and had sought a way of adding substance to the text. The Thurnham point 
of view is additionally marred by comments about a forthcoming Department of 
Health review of inter-country adoption law. The reality is that the inter-country 
adoption working paper was published almost a year ago and the subsequent 
Consultation Document, Review of Adoption Law, has already made its recommenda- 
tions. The editors should have left their contributors to speak entirely for themselves, 
for they have done so with an eloquence and poignancy which will endear them 
to all future prospective inter-country adopters. 


Caroline Bridge* 


J. Stuart Anderson, Lawyers and the Making of English Land Law, 1832—1940, 
Oxford: Clarendon Press, 1992, xv + 360 pp, hb £40.00. 


English Land Law, as conceived by examination syllabuses in universities, consists 
of the law which is more or less directly relevant to land transfer; it provides the 
legal underpinning for both the land market and the gift. When I studied it first 
in Oxford the Bible was G.C. Cheshire, from which I dutifully copied passages 
for my weekly tutorials with J.B. Butterworth. This did embody a general message 
about the evolution of the system. It had been in rather a mess, but had all been 
tidied up, much of it in the nineteenth century, through the application of common 
sense rationality, and finally set to rights by the 1925 legislation, though a few tricky 
areas remained. Cheshire’s book was of course itself a direct product of the 1925 
reforms. The tradition established by Cheshire was maintained by R.E. Megarry 
in his Manual, and by him and his collaborator W. Wade in their major systematising 
treatise on the subject. The one part of the land law which was, we were told, seriously 
defective, was the law relating to perpetuities, because it at times frustrated the 
intention of testators, which was assumed to be a bad thing. But in due course that 
too was set to rights. 

In the exposition of the subject, it was generally conceded that the structure and 
concepts of the law were the product not of a priori rationality, but of history. Indeed, 
I recall some criticism of the excessively historical emphasis in the teaching tradition; 
a sentence in Megarry’s supposedly elementary manual of the contemporary law, 
which began ‘Even before the Norman Conquest,’ even provoked some merriment. 
The late F.H. Lawson’s Clarendon Law Series book on property law was self- 
consciously intended to counter this tradition and argue that, although the law was 
the product of history, it could nevertheless be divorced from that history and 
presented as a rational system in its own right. But Lawson’s voice was a lone one. 
The prevailing view was that unless you understood the Statute De Donis you might 
as well give up. 

In fact, the historical material embodied in the teaching of the land law was either 
derived at second hand from the work of legal historians whose interests did not 
extend beyond the seventeenth century, if indeed they ever reached that far, or was 
of an extremely superficial character. This superficiality derived principally from 
the tradition in academic legal writing of relying upon the application of uninstructed 
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common sense to an extremely restricted range of source materials — those to be 
found on the shelves of a moderately well-equipped law library; furthermore, the 
property lawyers who taught in universities had no interest whatever in empirical 
research. Consequently, the study and analysis of the relatively modern evolution 
of the land law was neither based on any critical understanding of its practical 
operation, nor upon any great understanding of the way in which its structure had 
come about, in so far as this is a product of the nineteenth and twentieth centuries, 
rather than of feudal and bastard feudal England. This last point was indeed well 
understood by some of the purest doctrinalists, such as the late J.H.C. Morris, though 
it did not inspire him personally to any action. 

The first modern writer who broke with tradition was Avner Offer, whose “The 
Origin of the Law of Property Acts 1910—1925’ appeared in 1977? and his book, 
Property and Politics 1870—1914, which dealt with a wider range of issues, in 1981. 
Offer must have visited the Public Record Office on quite a number of occasions, 
where the appearance of anyone connected with an English Law Faculty causes 
something of the same excitement as the sighting of an osprey in Sandwich Bay. 
He made use of a wide range of source material, and in his 1977 article presented 
the 1925 legislation as essentially an incident in a long running battle between lawyers 
and the state for the control of land transfer; simplifying somewhat, the general 
picture is of a legal profession which, being parasitic upon inefficient mechanisms, 
was resistant to the rational reform of the law in the general social interest. In so 
far as the law affecting land transfer was in the end simplified, the effect was to 
reduce the costs of land transfer to lawyers, whose numbers had been reduced by 
the war, whilst changes in solicitors’ remuneration ensured that the savings were 
not passed on to the clients. Offer’s work was innovative in that it first examined 
the property legislation as the product of historical forces, and engaged in a serious 
attempt to analyse what those forces were. 

Stuart Anderson’s book is fairly critical of Offer’s work, whilst conceding the 
pioneering nature of his investigations, and apologising for what, he concedes, ‘must 
seem like congenital inability to agree with him’ (p vi). Many of his criticisms turn 
upon detailed interpretation of the evidence, but there is a general theme, which 
is that Offer took too simple a view of the history, in which professional self-interest 
is seen as motivating resistance to rational progress in law reform, and in which 
the key to understanding the history is the conflict between the state and the private 
legal profession. Somewhat crudely, the solicitors in Offer’s demonology were the 
baddies, and the exponents of registration of title the goodies. As is perhaps 
characteristic of revisionist historians, Anderson’s message is that it was all more 
complicated than this. There are a number of reasons why Anderson approaches 
the evidence in a different way. One is that he starts his investigation earlier than 
did Offer, and thus conceives of the conceptions and structures of the 1925 reforms 
as the product of a longer process, extending back to a period when there hardly 
existed a conflict between the state and a private profession over control of land 
transfer. Another is that Anderson’s focus of interest is different — he is fascinated 
by the phenomenon of lawyers’ law reform and of the internal conflicts within a 
professional tradition over the desirable forms of legal change. This fascination has 
led him to make extensive use of the professional periodical literature which appeared 
on a considerable scale in the nineteenth century. University academics managed 
to create the impression that the appearance of the Law Quarterly Review represented 
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a new dawn, but those who are familiar with Victorian England know that this is 
not the case. As a source, this professional literature has hitherto been almost 
completely neglected. Underlying Anderson’s interest in the professional culture 
is a deeper interest in the whole process of professionalisation. A third is that 
Anderson’s desire is not simply to explain the legislative changes in property law 
as events which are over and done with; he also wants to illuminate the contemporary 
doctrinal structure of the land law, warts and all, by relating it to the debates within 
the professional culture of which it is ultimately a product, and to the choices which 
were made. 

His book is divided into two parts, with a bridging ‘Interlude.’ The first deals 
with the period 1832—1875 — really, the starting point is the publication of James 
Humphrey’s remarkable Observations on the Actual State of the English Law of 
Real Property, with the Outlines of a Code in 1827. Imagine someone writing such 
a work today! Anderson describes the process whereby there developed, as an aspect 
of legal culture, a lawyers’ law reform movement, out of which there emerged the 
idea that if land was to be viewed simply as a form of commercial property to be 
traded in a market — it is important to note that this is not the way in which landed 
interests need be or always are conceived — then a system of title registration provided 
the appropriate legal underpinning, if only one could be devised which actually 
worked. There are many different facets to the complicated story which is unfolded. 
How did it come about that the politicians came to be persuaded to take the law 
reformers seriously? What became of the idea of title insurance? What became of 
schemes for the registration of deeds? The ‘Interlude,’ subtitled ‘Perfecting a Private 
Market,’ deals with the genesis of the legislation of the early 1880s, the Settled 
Land Act and the Conveyancing Acts of 1881 and 1882, ‘statutes which contemporary 
conveyancers saw as a new dawn’ but which, in the event, were to prove to be 
only a stage in a process of further legal change. Part II covers the period 1875—1940, 
a period during which the reform of the land featured for a while in radical politics, 
and free trade in land became part of the liberals’ orthodoxy. It was also a period 
during which the apparent failure of title registration had to be digested — perhaps 
the Torrens system was the answer, or even a return to the idea of registration of 
deeds. It was also a period during which there emerged a perception of a possible 
conflict between the appropriation of land transfer by the solicitors and the involve- 
ment of the state in operating a system of registered title transfer. Out of this period 
emerged an indigenous system of title registration and the Land Transfer Act of 
1897, and, indirectly through experience of its working, the subsequent reforming 
legislation which is the basis of contemporary law. It is in his account of the complex 
and uncertain developments in legal thinking during this period that Anderson’s 
disagreements with Offer’s predominantly economic explanation come to the fore. 
Anderson’s final chapter, ‘Retrospect and Epilogue,’ relates the story he has told, 
and in the particular the involvement of the organised solicitors in it, to the model 
of professionalisation developed by H. Perkin in The Rise of Professional Society, 
a model which, as Anderson points out, and Perkin himself conceded, is in part 
based on the work of Dr Offer. 

This is a fine piece of writing, and one which must surely significantly raise the 
intellectual quality of the academic study of property law. One cannot but view 
with some awe the skill with which Anderson constructs his elegantly presented 
study out of the complex and often opaque materials which are his sources. The 
risk with any book which admits to being about private law and its evolution is 
that its readership will be severely restricted by the prejudiced belief that such books 
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are bound to be both boring and intellectually undistinguished. Lawyers and the 
Making of English Land Law is neither. 


A.W.B. Simpson* 


Jane Morgan and Lucia Zedner, Child Victims: Crime, Impact and Criminal 
Justice, Oxford: Clarendon Press, 1992, 208 pp, hb £25.00, pb £9.95. 


Days after receiving this book for review, I learnt of Jane Morgan’s illness. Her 
death followed tragically soon afterwards. For that reason alone, this book has not 
been easy to read: it is actually a very good ‘read’ and one based on thorough and 
honestly conveyed empirical research. It brings together knowledge relating to child 
victims from hitherto largely separate arenas and makes vivid their difficulties and 
distress through examples from Morgan and Zedner’s own research. In so doing, 
it fills a gap which has needed filling for the purposes of policy development as 
well as academic teaching and study. Yet, despite such anticipation, the book surprises 
by revealing just how big this gap is. 

Morgan and Zedner have produced the first book in the United Kingdom to look 
very broadly at child victims. A picture is built up, albeit at times impressionistic, 
of the impact on children of the whole range of criminal offences and also the impact 
of the responses to such victimisation by the criminal justice system and by related 
agencies, both voluntary and statutory. The book is written in a relatively neutral 
tone, but leaves the reader with conflicting impressions of both optimism and 
pessimism: optimism because it reveals the genuine concerns and imaginative ideas 
of many professional and voluntary personnel in regard to the needs of child victims 
so that the groundwork is clearly laid for extensive change; pessimism because it 
reveals the lack of impact, in 1987/88 when the fieldwork was done, of new ideas, 
approaches and organisation. The research makes all too clear the deleterious effect 
of large scale public and professional concern focused on too narrow an area of 
reform in relation to the scale of the problem. In this case, the focus has been on 
the investigation and diagnosis of child (sexual) abuse and on evidential and procedural 
changes which have been designed to increase the possibility of (successful) prosecu- 
tions and decrease the trauma of child witnesses. The broad brush approach of this 
book — looking at the experiences of child victims from their first reporting of 
the offence to an adult through contact with the criminal justice system and any 
‘help’ sought or offered — allows insights into the mechanisms by which narrowed 
public concern has undermined the welfare even of those few categories of child 
victims they have been designed to help. 

Chapter One is an historical survey which seeks to explain the ‘invisibility’ of 
children as victims. The focus is on the diversionary effect of a particular construction 
of child ‘abuse’ as a social problem from the end of the nineteenth century such 
that the abused child and the offender have together become the focus of child welfare 
science, exemplified by the fact that, from the 1980 Children Act to the 1991 Criminal 
Justice Act, the deprived and the delinquent child have been dealt with in the same 
juvenile court. Whilst exploding public concern in the 1980s about child sexual abuse 
and dissatisfaction with both the interventionism and non-interventionism of social 





*University of Michigan Law School. 


© The Modern Law Review Limited 1993 611 


The Modern Law Review [Vol. 56 


workers led to a reinforced focus on the use of criminal prosecution, the focus on 
the child was still in terms of ‘abuse’ rather than criminal ‘assault.’ In addition, 
attention was diverted away from children as victims of other offences, both ‘real’ 
offences and ones like bullying which, as Chapter Two points out, are often not 
defined as criminal. The result, as the authors point out, was that for decades child 
victimisation was studied in a non-criminological framework: the victimisation 
movement of the 1970s and 1980s completely bypassed children because they were 
rarely defined as victims of crime. 

The authors’ research, funded by the Home Office, therefore, set out with a very 
wide brief: to examine ‘the extent and nature of offences against children,’ to explore 
‘the impact of the entire range of crimes on child victims,’ to look at all possible 
sources of help and to examine the ‘perceptions of children and their families of the 
help which they sought or were offered’ (Preface, p v). The authors faced difficulties 
in acquiring a sample of child victims and, of necessity, such a wide-ranging project 
had to be exploratory. In the event, the study was based on two geographical areas, 
Oxford and Bedfordshire, and the survey was of the records of the Thames Valley 
and Bedfordshire police forces, as well as those of Victim Support in Oxford and 
the three designated towns in Bedfordshire. It is therefore a survey only of those 
children who came to the attention of the criminal Justice system and, throughout 
the book, there are detailed examples of the ways in which many child victims do 
not do so. As well as, and based on, the survey of files, interviews were conducted 
with 85 direct victims and/or families and 40 families with ‘indirect’ victims, together 
with postal questionnaires returned by 87 victims of particular categories of offences, 
notably cycle theft. In addition, a total of 250 interviews were held with key personnel 
in agencies responding to, or potentially able to respond to, child victims, and 
additional data was gathered nationally from the Victim Support organisation. 

Using this material, Chapter Three deals with the impact of crime on children, 
concluding that there is far more distress caused, even by ‘minor’ crime, than had 
hitherto been thought, whilst Chapters Four to Six chronicle the experiences of 
children in their contacts with the police and courts. Chapter Seven then focuses 
on the ‘helping’ agencies to which children may be referred. The research was 
completed before the implementation of the 1988 and 1991 Criminal Justice Acts 
and therefore certain options, notably the use of a video-taped interview as evidence 
in chief, were not available for the personnel involved in this study. However, the 
research does spotlight the practical obstacles to effective use of those procedures 
already promoted to improve the lot of the child victim. For example, joint interviews 
by the police officer and social worker were introduced in both study areas for child 
sex abuse cases at the time of the research. However, only three out of 22 sexual 
assault/abuse cases were so dealt with and research revealed conficting perceptions 
of professional roles, and of the aim of the interview itself. These interviews were 
often lengthy and followed by subsequent interviews so that their stress-reducing 
rationale was in practice defeated. A similar mismatch between practice guidelines 
and actual practice was apparent in relation to the medical examination of abused 
victims. Whilst the aim was to give the victim/family a choice of male or female 
police surgeon — preferably a paediatrician who had forensic training so that the 
taking of samples could be done at the same time — the reality was that Bedfordshire 
had no female police surgeons, whilst Oxford had no police surgeons trained in 
paediatrics. 

Nevertheless, most children interviewed were ‘satisfied’ with the initial response 
of the police. The third of the sample who were not had all been physically or sexually 
assaulted and had been particularly distressed at the repeated questioning, often on 
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the same points. However, the major complaints about the police by child victims 
recur in various forms throughout several chapters of the book and echo the dissatis- 
faction of adult victims, that is, the lack of ability to communicate with someone 
who knows what is happening or has happened to ‘their’ case. 

It is perhaps Chapter Six which is currently of most interest, given the recent 
legislative changes concerning when and how a child can testify in court. It is a 
pity, therefore, that this chapter is short on empirical evidence from relevant child 
victims. The child victim sample included only a small (unspecified) number of 
children warned to appear at court and an even smaller number who actually did 
testify. The chapter is largely a resumé, albeit comprehensive and well written, 
of statutory changes and interviews with members of the Crown Prosecution Service, 
the Bar and the Courts administration. Nevertheless, there is sufficient weight of 
comment and anecdotal evidence to give serious cause for concern. The authors’ 
general conclusion is again that the available procedures to help children (for example, 
to familiarise them with the courts when not in session, to provide a support person 
both before and in court and to provide screens) were used patchily and applied 
in an arbitrary manner. All their research points to the conclusion that unless a person 
who has, or can fairly easily obtain, the relevant information also has the responsibility 
to make decisions as to what is required to enhance the welfare of the child witness, 
then such decisions will not be made or they will be made too late for them to have 
more than a marginal effect on the child’s welfare. Morgan and Zedner see this 
as evidence for the introduction of a support person for child victims in criminal 
courts with the same status and powers as a guardian ad litem. 

Perhaps even more importantly, their research revealed other factors that do and 
will undermine those reforms which affect only the trial stage, given their evidence 
of the stress and distress generated for victims by the process as a whole and, notably, 
by the long periods of uncertainty before decision are made about the involvement 
of the victim as a witness. One striking example they give is of a child witness 
ready to give evidence one day in February but not called because the trial was 
adjourned, and adjourned until October because of the need for, but not availability 
of, a High Court judge. The authors’ fairly damning conclusion is that heed should 
be taken of American research which shows that even if innovative techniques are 
used properly they may have a marginal effect. What is more beneficial is reduced 
pressure and anxiety on the child throughout the entire process from start to finish. 

The penultimate chapter deals with this ‘finish.’ It reveals professionals still more 
interested in diagnosis and investigation than in supporting victims in the longer 
term, and it points to a lack of knowledge about the availability of help and support 
for child victims. In the concluding chapter, Morgan and Zedner argue that the main 
need is to improve such knowledge and set up effective lines of communication 
and referral so that there is ‘better use of existing resources’ (p 88). This is certainly 
a necessary objective but, given their comments on the overstretched resources of 
some of the specialist agencies about which criminal justice personnel do have 
knowledge and to which child victims are referred, this may be an optimistic 
conclusion. 


Christine Piper* 


*Law Department, Brunel University. 
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Philip Alston (ed), The United Nations and Human Rights: A Critical Appraisal, 
Oxford: Clarendon Press, 1992, xiii + 765 pp, hb £80.00. 


The United Nations has often been criticised for the ineffectiveness of its work in 
the field of human rights. To the casual observer, this work has largely involved 
an endless diet of meetings and document production by bodies of indeterminate 
authority. The rapid and seemingly uncontrolled proliferation of new UN human 
rights bodies and positions in recent years has done little to improve this perception. 

In this book, a group of well-qualified human rights specialists have taken on 
the task of evaluating the human rights activities of the United Nations. It is clear 
from Philip Alston’s opening chapter that this project was not only undertaken for 
academic reasons, but is also intended as a contribution to the UN sponsored World 
Conference on Human Rights which is to be held in Vienna in June 1993. Most 
of the contributors have therefore included suggestions for reform in their evaluations 
of the history and present state of human rights work at the United Nations. 

Each chapter is devoted to the review of a particular UN body that holds significant 
human rights responsibilities. These include the UN Charter-based organs, such 
as the Sub-Commission on Prevention of Discrimination and Protection of Minorities, 
as well as the principal bodies established to monitor treaty compliance, such as 
the Human Rights Committee of the International Covenant on Civil and Political 
Rights. As Alston points out, an appraisal of the ‘effectiveness’ of these bodies is 
especially difficult because their responsibilities are so ill-defined. Furthermore, 
the involvement of any given body in particular human rights activities, such as 
the development of normative standards, the raising of governmental awareness 
of human rights issues or, exceptionally, the pursuit of individual cases, has varied 
over time. In these circumstances, the appropriate measure of effectiveness is often 
elusive. 

The contributors have clearly attempted to be even-handed and constructive in 
their comments. While there are a number of sharp criticisms of the painfully obvious 
inadequacies of the UN’s human rights work, these are made in the context of a 
generally positive review of the bodies under examination. The authors, many of 
whom have worked within the United Nations, are well aware of the political and 
financial problems that constrain the activities of these bodies and are consequently 
realistic in assessing what they are capable of accomplishing. The general theme 
which arises out of this book is that the UN bodies primarily responsible for the 
advancement of international human rights suffer from a woeful lack of coordination. 
In many cases, this is not simply a matter of overlapping responsibilities, but involves 
a failure to consult or even to be aware of similar work being undertaken elsewhere. 

This book contains an excellent comprehensive critique of the human rights work 
of the United Nations. However, because of its breadth and wealth of detail, it 1s 
also heavy going and is better treated as a reference volume. And indeed, that seems 
to have been the editor’s intention, having provided a useful bibliography that extends 
to more than seventy pages. 


Perry Keller* 


*Faculty of Law, Manchester University. 
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Peter Fitzpatrick, The Mythology of Modern Law, London and New York: 
Routledge, 1992, xv + 235 pp, pb £12.99. 


In this study of law’s disowned parentage, Fitzpatrick reminds us that the oldest 
stories are, after all, the best. The great epics of antiquity enveloped their audiences 
in a narrative representation of the vital motifs of cultural identity — the emblems 
of origin, legitimacy and community. As such, they served to transmit and maintain 
the elements of a cultural heritage, and to notify the individual of his place in this 
institutional lineage. Now, in our age of scientific certainties, the epic is relegated 
to the margins of the cultural text. Instead, questions of origin or identity are asked 
in a colder language of biotechnology and genetic engineering, or of the behavioural 
and positivistic social sciences. The ancient stories of sacrifice and redemption are, 
supposedly, just stories. However, following a course plotted (rather haphazardly) 
in Adorno and Horkheimer’s Dialectic of Enlightenment, Fitzpatrick argues that 
this ostentatious rejection of myth is in effect the consolidation of myth. That which 
is supposedly exorcised by science — the spell of the transcendent or the divine 
— subsists as the very foundation of instrumental reason. Indeed, our myth is precisely 
this belief in the passing of myth. One might say that the term itself — ‘myth’ as 
it is spoken and heard in the discourse of modernity — catches its speaker in a 
contradiction of statement and speech act. 

For Fitzpatrick, this insidious persistence of myth has nurtured a symbiotic 
relationship between the conceptual categories of ‘law’ and ‘race.’ The proposition 
is that the notion of the ‘savage’ was — and still is — an essential but obscure figure 
in the making of Western culture: ‘modern myth is the ascent from savagery instead 
of the descent from gods’ (p 63). The construction of a cultural, political and juridical 
identity is assured through a ritual denigration of the figure of the ‘savage.’ In its 
‘anthropological’ mode, Enlightenment thought represented the life of the recently 
encountered ‘native’ as a state of nature or barbarity, and this fictitious image was 
projected as culture in the negative: ‘Enlightened being is what the other is not’ 
(p 45). Of course, things could not be quite so simple. Culture as savagery reversed 
would be an impoverished and implausible thing. So the claims of bourgeois culture 
were supported by a distinction between universal and particular, through which 
the defects of the here and now were obscured by the dazzle of universal ‘Ideas.’ 
To ensure this mystification of the particular through the exaltation of the Universal, 
the figure of the savage remained an image drawn in fluid and uncommitted lines, 
representing only the inverse of a necessarily ineffable Universal. More important, 
this demonic icon was distinguished from the ideal of the cultured subject by a 
movement of progression. Savagery was a negative pole that constantly receded 
in proportion to the inexorable advance of progress. Culture was forever postponed 
but somehow already existent in its promised coming. This promise of destiny secured 
a peculiar — but nonetheless classical — myth of origin. 

The cultural myth of a savage ‘other’ works a special magic in the field of law. 
There is, suggests Fitzpatrick, a troublesome contradiction in Western thought 
between law and order; between the model of law as the command of a sovereign 
(and therefore as unconditioned) and law as an order revealed and constituted through 
obedience. The myth of ascent from savagery conjures a dissimulation of this 
contradiction. ‘Law’ and ‘order’ may be mutually inconsistent postulates, but each 
participates in the negation of savagery, defined either as despotism (or authority 
without order) or as the chaos of the hedonistic horde. More concretely, this myth 
constituted the spirit of colonial laws, or the mentality which facilitated and justified 
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the advance of imperialism. Law as a universal measure and ideal of progress 
warranted a repression disguised as benevolence: 


The colonised are relegated to a timeless past without a dynamic, to a ‘stage’ of progression 
from which they are at best remotely redeemable and only if they are brought into History 
by the active principle embodied in the European (p 110). 


The very myth of progress which ‘they’ sustained placed ‘the natives’ so far down 
the scale of progress — or so far off it — as to make the standards of civilised society 
inappropriate to their regulation. By definition, the native had nothing worth having; 
(Western) History — or perhaps ‘evolution’ — had so overtaken him that, although 
colonialism was according to the myth justified as an extension of the rights of man 
and the banishment of darkness, the native himself was so backward as to be quite 
unfit to bear those rights. So, the African had ‘a right to law but not a right to self- 
determination’ because, quite simply, ‘he had no self to determine’ (p 109, quoting 
Thornton’s Doctrines of Imperialism). And, despite good intentions, this colonial 
spirit lingers on in what Derrida terms the ‘white mythology’ (p 32) of social thought, 
as a truth that is — according to Fitzpatrick — whitened but still White, and which 
yet more surreptitiously disguises its part maudite. 

This careful critique of ‘racism’ ends where, regrettably, so many critical efforts 
run aground. Fitzpatrick is not embarrassed to suggest that his reading of myth is 
largely ‘a prelude to locating the exotically impure in a work that is a by-word in 
the trade for purity’ (p 183): viz Hart’s The Concept of Law. So, the story of ‘primary 
and secondary rules’ and ‘the truisms about human nature,’ which are the basis 
of Hart’s continuing appeal, are presented as another variation on the theme of law 
as the negation of savagery. The debt to Austin and Hobbes is honoured in Hart’s 
subscription to the great Western myth of origin. This may be so, and it might, 
perhaps, matter deeply to those devotees and critics whose world revolves around 
Hart. Indeed, there are peculiar institutional factors which might explain why Hart’s 
text — or palimpsest — should hold the place of an authority, in the classical liturgical 
sense of an icon demanding and instituting faith. And doubtless Fitzpatrick is 
concerned to bare the repressed institutional history which motivates these obscured 
attachments. The. scheme is familiar; it is to ‘subvert Western rationalities from 
within by heightening the contradictions and suppressions involved in their construc- 
tion’ (p 13). However, so insistent is Fitzpatrick’s concern to hold a mirror to the 
face of Jurisprudence that he seems to affirm precisely the authority he denies. As 
Horkheimer and Adorno so well appreciated, the danger of turning modernity’s 
concepts against themselves is that one risks saying the truth of modernity in terms 
only of modernity’s (non-)truth. 

The mytho-logic exposed by Fitzpatrick consists in the reconciliation of paradoxes; 
or, to use a venerable term which seems somehow to infuse the text, myth is a 
mystification. The question then is whether the contradictions are ‘really’ as 
Fitzpatrick presents them, or whether this mytho-logic is simply a function adapted 
to the vicissitudes of a narrow tradition of Jurisprudence. Some of the difficulties 
are apparent in the treatment of the supposed contradiction between law and order; 
between ‘law as positive and autonomous and law as socially and historically 
contingent’ (p 143). That opposition itself might be read as a retroactive projection 
of the categories of Anglo-American jurisprudence, or at least of phenomena — 
notably the rise of instrumental reason, or of management and administration — 
which were simply not relevant to the agenda of nascent modernity. What seems 
now to be a contradiction might once have been quite plausibly reconciled through 
hierarchical or dialectical complementarity, or according to some version of a 
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whole/part relation. The construction of a pan-European myth on the basis of 
examples viewed from an insular English tradition seems all the more problematic 
for its disregard of the role of distinctive national cultures in the production of different 
‘styles’ of racism. If that is so, then it seems important to question the history of 
the modern categories — and the differences between (say) German ‘communitarian- 
ism’ and English ‘liberalism’ — so as to avoid constructing the mytho-logic of 
modernity as just another scheme of the orthodoxy of ‘critical’ legal studies. 

The dangers of such a restrained reading of myth are most apparent in the use 
of the work of Foucault to identify and explain the central oppositions: law and 
the subject; law and administrative order; law as transcendent and law as finite. 
Foucault is invoked to account for the role of subject as a figure of mytho-logic 
which dissimulates each of these contradictions. The notion of the ‘empirico- 
transcendental doublet’? — Foucault’s image of modern man as both object and 
“knower’ of knowledge — serves as a template for the particular versions of ‘mythic 
mutuality’ which, according to Fitzpatrick, reconcile these interlinked oppositions. 
First, the mythical subject, as the bearer of freedom, reconciles the transcendent 
and finite dimensions of law by allowing the limits of law to be presented as self- 
imposed restraints or indulgent concessions. Individual freedom is the gift of an 
all-powerful law which, even if it cannot do everything, can now do anything. This 
manoeuvre serves also to reconcile ‘the unresolved antinomy in legal theory between 
the dominance of law and the autonomy of the subject’ (p 135). Indeed, the subject, 
because it is constructed in a negative relation to an indeterminate ‘other,’ and because 
it is a restlessly ‘responsible’ subject, is a willing hostage to the whims of law. 

This figure of the subject also serves to mediate the contradiction of law and 
administration. Although the legitimacy of each is founded in a perception that they 
are antagonistically opposed, in ‘reality’ each form presupposes and depends upon 
the other. It is only in a supposed contradiction that the limits of law and the limits 
of administrative science can be disguised. ‘[L]aw and administration are mutually 
supportive, even, or especially, when they are in opposition’ (p 168) because the 
opposition of legal right and administrative action allows the role of administration 
to be legitimated as subject to the supervision of law, while allowing law to disguise 
its own limits by characterising administration as an intractable ‘reality.’ 

So, administration depends on law because law endorses the normality of discipline 
by representing administration as ‘the nature of things’ (p 162). Law in turn depends 
on administration because administrative power creates the ‘self-regulated subjec- 
tivity’ that is essential if liberalism is to function as the structure of a paradoxical 
freedom. Freedom under the rule of law holds only as a freedom to be dominated. 
For Fitzpatrick, this is the principal insight of Foucault’s studies of disciplinary 
power and of the construction of identity by opposition. The subject defines and 
disciplines — or subjects — itself in contrast to a number of negative standards: 
the ‘others’ represented by woman, the mad, the native, etc. These standards are 
so fluid as to be unattainable, so that in administration as in law, the frontiers and 
qualities of the subject vary according to the tasks that the mytho-logic is asked 
to perform. So, each of the interdependent contradictions of modern law is dependent 
on the mytho-logic worked by the figure of the subject and, ultimately, on the role 
of the native ‘other’ in the constitution of a responsible and responsive subject. 

This reading is disappointing because it makes so little of Foucault, and therefore 
(for reasons which will be made apparent) it makes very little of myth. It subdues 
the vitality of Foucault’s thought by subordinating it to the schemes of a post-Marxist 
heritage which deals in ‘power’ as substance. And, it is precisely in the context 
of something as vital as the question of myth that it becomes important to see 
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Foucault’s work as something more than a chronicle of repression and regulation, 
or as the template for a mytho-logic of mystification. The idea of Foucault’s work 
as a discourse contra psychoanalysis would doubiless be an exaggeration, but there 
is — as much in the ‘analytic of finitude’ as in the later ‘aesthetics of existence’ 
— a persistent attempt to deny the intrication of life and death which, according 
to psychoanalytical theory, holds the subject of desire in an impossible double bind. 
The ethic of thought as a ‘practice of liberty’ consists in a restless task of self- 
abandonment — the French is more expressive: se déprendre de soi-méme — which 
takes thought to its limit. Beyond the limit lie the forces of the dehors, the dimension 
of life as an irrepressible vitality that resists power. The Greek ethic of the maitrise 
de soi is an escape from the psychoanalytical model of a dedans (interiority) which 
is simply the dehors twisted outside-in and which therefore forms a subjectivity 
in which life is imprisoned in the folds of knowledge and power. The Greek style 
created a relation of self to self, a dimension of force which was not that of power 
or knowledge, but a self-given (code of the) self. 

So, ‘Foucault’s fundamental insight is of a dimension of subjectivity which is 
derived from power and knowledge without being dependent on them’ (Deleuze, 
Foucault, Paris: Minuit, 1986, pp 108—109). As Deleuze points out, this aesthetic 
of existence expresses a concern with the dimensions of the dedans and the 
dehors that is manifested throughout Foucault’s work. The idea of the ‘empirico- 
transcendental doublet’ is therefore most valuably appreciated as an essential stage 
in a movement of thought more profound than a diagnosis of power-as-domination. 
The stakes in this wager on thought are higher and more daring than Fitzpatrick 
allows. And the wager engages Foucault with and against psychoanalysis in an attempt 
to think the figure of the Other. In these terms, to think myth is to think the limits 
of thought, and those unthought limits are much more perilous and unfamiliar than 
Fitzpatrick’s mytho-logic suggests. 

In other ways too, The Mythology of Modern Law limits a critical understanding 
of the phenomena signalled by the invocation of myth. One misses the urgency of 
the precarious critical stances which have been invented within such enterprises 
as Lacan’s psychoanalysis or Irigaray’s critique of sexual difference. In misreading 
psychoanalytical theory (see especially the comments on Legendre at p 11), 
Fitzpatrick misses the point of that enterprise, and so excludes an almost uniquely 
suggestive approach to the question of an instituticnal mytho-logic. Psychoanalytical 
theory does not, as Fitzpatrick has it, foster ‘the identification of myth with a world 
we have lost’ (p 11). It is a ‘science’ in which myth takes its place as a cipher for 
the ‘other scene’ of thought, the ‘unreason’ which constructs our world. A similarly 
engaging, but in many ways contrary, exercise is involved in Irigaray’s critique 
of difference: and, given the role of ‘other’ that Fitzpatrick assigns the ‘native’ in 
modern culture, it is curious that there is no mention of what is currently the most 
sustained attempt to uncover the function of exclusion in concept formation and 
subjectification. 

This leaves a rather numb critical sense, which takes no account of the radical 
energy of ‘myth,’ or of its productive quality as the ‘unreason’ that at once institutes 
and subverts reason. Indeed, this encounter with myth leaves our reason strangely 
unperturbed — unchallenged and intact. This is not to deny the value of Fitzpatrick’s 
insights into the heritage of a certain tradition in legal thought; it is simply to suggest 
that if the label ‘myth’ is to be something more than a renewed diagnosis of old 
complaints, then the question must be deepened in the way that Foucault and others 
have done, so creating a more radical problemaiisation of our selves. Otherwise, 


618 © The Modern Law Review Limited 1993 


July 1993] Reviews 


the invocation of myth simply detracts from what is in other respects a thoughtful 
and valuable portrait of the hidden face of Jurisprudence. 


Alain Pottage* 


Deryck Beyleveld, The Dialectical Necessity of Morality: An Analysis and Defense 
of Alan Gewirth’s Argument to the Principle of Generic Consistency (with a 
Foreword by Alan Gewirth), Chicago: University of Chicago Press, 1991, xxxviii + 
523 pp, pb £17.95. 


Deryck Beyleveld’s intellectual involvement with Alan Gewirth dates from the 
mid-1980s in the period leading up to the publication of Beyleveld and Brownsword’s 
comprehensive and detailed study, Law as a Moral Judgment (London: Sweet & 
Maxwell, 1986). Here, Gewirth’s philosophy of rights as presented in Reason and 
Morality (Chicago: University of Chicago Press, 1978) was incorporated as the 
centrepiece of a Natural Law argument against various positivisms, conventionalisms 
and relativisms. Thus, prima facie, the Gewirthian connection is plain; but it is 
not immediately obvious why Beyleveld, single-handedly, should devote several 
years of strenuous and sustained intellectual effort to producing this 523 page analysis 
and defence against all-comers of the work of someone who is still around to defend 
himself. The explanation lies in Beyleveld’s recognition of the general importance 
of Gewirth’s ‘dialectically-necessary’ method. It is this inferential procedure, from 
within the internal standpoint of the idealised agent, which Beyleveld suggests is 
the key to the clarification of the intimate relationship between moral epistemology, 
legal theory and social and political science. 

In Law as a Moral Judgment, Beyleveld and Brownsword argued that the dispute 
between Natural Lawyers and Legal Positivists should be seen as a particular instance 
of a general problem of concept formation in the social sciences. An adequate 
description of a social (practical or goal-directed) phenomenon must take the form 
of an ideal or rational type — a conceptual model of the structural relations which 
obtain between the means and ends of a particular institutional practice. This much 
is, or should be, common ground between modern positivists and Natural Lawyers. 
For, since Hart, the problem of synthesising a non-arbitrary concept of law has 
appeared to be one of rational reconstruction or ideal-typical analysis of the practical 
point of the legal enterprise from the internal point of view. 

Thus, theoretically, given a clear understanding of the desired ends or goals of 
an enterprise, and knowledge of the context of the activity, it is a matter of uncon- 
tentious instrumental reasoning to determine the essential practical components or 
elements of the type. However, epistemologically, the limits of this procedure are 
obvious. Instrumental reasoning presupposes the acceptance of unambiguous and 
uncontentious ends. But the point and the occasion of any genuinely critical juris- 
prudential debate is that the ends or goals of the legal enterprise are always in 
contention. In the absence of adequate material justification, to posit — or assume 
as a premise — a conception of these ends or goals is to beg all questions of interest 
in the sphere of legal theory. However, for the ethical or moral non-cognitivist, 
confining analysis to instrumental reasoning is the sine qua non of social scientific 


*Law Department, London School of Economics and Political Science. 
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method; for the clear consequence of suggesting that it is possible to transcend its 
analytical constraints is to suggest that it is possible to make objectively defensible 
judgments about the rationality of ends-in-themselves. All such judgments are value- 
judgments; and those value-judgments which claim rational justification for ‘other- 
regarding’ ends-in-themselves are moral judgments. Thus, a non-arbitrary, non- 
question-begging concept of law (or of any other institutional phenomenon), in 
overcoming the theoretical impasse of instrumental reason, must incorporate a moral 
judgment. The prevailing view is that this is rationally impermissible. 

Gewirth, in Reason and Morality, argued that a prospective purposive agent (PPA), 
that is, any instrumental reasoner contemplating unforced action of any kind must, 
from its own internal viewpoint, assent to the logical implications of its condition 
as such. According to Gewirth, one such implication is the requirement, on pain 
of contradiction, to claim for oneself, and recognise in others, rights and correlative 
duties in respect of one’s own and others’ basic freedom and well-being. This he 
refers to as the Principle of Generic Consistency (PGC). In other words, Gewirth’s 
argument purports to show that instrumental reason, in its dialectical application, 
strictly implies moral reason. If Gewirth is right, then a practically rational model, 
or ideal-type, of an enterprise cannot be coherently constructed in the absence of, 
or in opposition to, the requirements of moral rationality. This is what Beyleveld 
and Brownsword argued in respect of the concept of law in Law as a Moral Judgment. 

In Part 1 of The Dialectical Necessity of Morality, Beyleveld has done an 
obsessively thorough job of stripping down, checking and carefully rebuilding 
Gewirth’s argument to the PGC. In Part 2, he then ranges against it all existing 
English language objections plus one or two hypothetical criticisms. Beyleveld’s 
aim is to defend Gewirth’s Principle of Generic Consistency by systematically refuting 
all these arguments. Readers will have the opportunity to judge the success of this 
endeavour, but there is no doubt that there is a wealth of scrupulous analysis 
throughout the work — comprehensively and evenly applied to all the objections 
— which, in its logical intensity, meets the highest standards of rigour in philosophical 
analysis in general, and certainly constitutes the benchmark of Gewirthian scholarship. 
The critique, though relentless, is sensitive to the subtle differences between closely 
related objections and accords appropriate respect for the considerable amount of 
disquiet expressed in response to Gewirth’s pronouncements upon the nature of 
prudential rights claims and their subsequent (moral) universalisation. Followers 
of this rich controversy will be rewarded by a close inspection of Chapters 7 and 8. 

I can think of no good reason to disagree with Gewirth, the best qualified 
commentator in this regard, in noting that the work is ‘acute, systematic ... 
extraordinarily patient, diligent, comprehensive ... and an example in its own right 
of how moral philosophy, at the level of principle that constitutes its most fundamental 
phase, should be done’ (Foreword, p vii). There is no hyperbole here. The sensitivity 
of argumentation and the organisational strategy of the critique confirms the presence 
of a technical competence of the first rank, brought to bear upon a wide range of 
difficult and specialised detail. This book stands as a threefold contribution to legal 
and philosophical scholarship: first, as the definitive work of interpretation and 
analysis of Gewirth’s philosophy; second, as a substantive exemplar of logico- 
philosophical analysis; and third, as a compelling continuation, in the form of a 
massive foundational footnote, of the central themes and contentions of Law as a 
Moral Judgment. 

Stuart Toddington* 


*Law School, University of Hull. 
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A Clear Concept of Intention: Elusive or Illusory? 
Nicola Lacey* 
Introduction 


The conception of intention occupies a peculiar place in criminal law. Whilst its 
doctrinal and ideological importance is hardly to be questioned, its practical 
significance at the level of enforcement is very different-from that envisaged by 
criminal law doctrine. And although it has been subjected to at least as much 
judicial and academic scrutiny as any other mens rea term,’ theoretical and 
practical consensus around a clear concept of intention seems as far away as ever. 
In this article, I shall revisit the territory of recent cases considering the concept of 
criminal intention, focusing in particular on the decision of the House of Lords in 
Moloney. It will be argued that a careful re-reading of the case can help us to see 
some important issues which the orientation of many commentaries around a 
conceptual analysis of intention has tended to obscure. In particular, the aim is to 
examine the significance of, and ambivalence within, appeals to ‘common sense’ 
and ‘ordinary language’ in resolving the practical difficulties which continue to 
arise in the interpretation of offences which include a requirement of intention. 
Whilst the recent cases and debates about intention provide a useful forum for such 
an inquiry, the points which emerge from my analysis have equal significance for 
other areas of criminal law. They also, I shall suggest, raise some important 
questions about the ideals of consistency and certainty which inform much of the 
relevant debate, and have implications for the approach which those of us who 
study and teach criminal law should take to the ambit of our studies. 


A Why Bother About Intention? 


Before embarking on any substantive analysis, however, it is important to consider 
some sceptical suggestions to the effect that intention has already had a good deal 


*] should like to thank John Gardner, Mark Kelman, Alan Norrie, Peter Rush, Celia Wells and two 
(anonymous) readers for the MLR for their very helpful comments on an earlier draft of this article. I also 
benefited from the questions and comments of participants in the seminar on Philosophical Foundations of 
the Common Law at Oxford University in the autumn of 1991, and a lecture audience at King’s College 
London in February 1992, to whom I presented early versions of the paper. 


1 Mens rea is the (not.entirely happy) umbrella term used by most criminal law scholars to refer to a 
range of practical attitudes or states of mind on the defendant’s part, which form part of the definition 
of many offences. 

2 [1985] 1 All ER 1025. 
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more attention from criminal law scholars than it really deserves. Two kinds of 
scepticism are worth considering. The first kind of sceptic — let’s call her the 
descriptive sceptic — focuses her critical attention on the remarkable continuity 
among criminal law commentators in terms of their recognition of intention as the 
central use of mens rea. Legal philosophers with such divergent views as Hart? - 
and Dufft have accorded intention this kind of paradigm status. Albeit in 
different ways, each of them sees a requirement of intentional action as a key 
expression of the values associated with the ‘principle of mens rea’ — the 
presumption that each offence, absent clear indications to the contrary, requires 
proof that the defendant had some form of mens rea — which is central to criminal 
law doctrine. For Hart, the agent who acts with intent exercises most fully and 
freely the capacities for knowledge, choice and control which are the basis for 
genuine responsibility. For Duff, the agent who acts with intent most closely and 
dispositionally identifies herself with her action, for which she can hence be held 
accountable. Intentional conduct, in other words, constitutes the paradigm of self- 
determined action. Similarly, legal commentators like Williams,’ Smith and 
Hogan, Card, Cross and Jones,’ Clarkson and Keating? mark this centrality 
by dealing’ with intention first among mens rea terms. Despite important 
differences in their interpretations of the moral values underlying the ‘principle of 
mens rea,’ each of these commentators expressly or implicitly suggests that 
offences which require proof of intention express those values fully. 

Against this, the descriptive sceptic points out that intention in fact now has to be 
proved in a very small number of offences, the vast majority requiring only proof 
of recklessness or negligence. Furthermore, she argues, the offences in which 
intention does have to be proven, notably that of murder, whilst among the most 
serious in criminal law, are also among the least frequently charged. And the one 
main exception to this — the offence of theft — is arguably removed from the 
category of offences which genuinely require intention to be proved because of the 
extraordinarily extended conception of intention permanently to deprive embodied 
in section 6 of the Theft Act 1968. In the light of this marginality of intention in 
criminal law in practice, why should criminal law commentators continue to 
accord it so much attention?’ 

The other kind of sceptic I shall call the reductive sceptic. His argument is 
reminiscent of legal realism: he might suggest that legal concepts such as intention 
merely serve to mask retrospective rationalisations of substantive value judgments 
which courts or commentators want to make. On this view, the debate about 
competing conceptions of intention is just so much hot air: no actual conception in 
fact constraints the substantive ascriptions of responsibility in question. The 
function of the concept of intention in legal discourse is hence not logical, but 
ideological. 


H.L.A. Hart, Punishment and Responsibility (Oxford: Clarendon Press, 1968). 

R.A. Duff, “The Obscure Intentions of the House of Lords’ (1986) Crim LR 771; ‘Intentions Legal 
and Philosophical’ (1989) OJLS 76; Intention, Agency and Criminal Liability (Oxford: Basil 
Blackwell, 1990). 

G. Williams, A Textbook of Criminal Law (London: Stevens, 2nd ed, 1983). 

J.C. Smith and B. Hogan, Criminal Law (London: Butterworths, 7th ed, 1992). 

R. Card, Cross and Jones, Criminal Law (London: Butterworths, 12th ed, 1992). 

C. Clarkson and H. Keating, Criminal Law: Text and Materials (London: Sweet & Maxwell, 2nd ed, 
1990). 

See N. Lacey, C. Wells and D. Meure, Reconstructing Criminal Law (London: Weidenfeld and 
Nicolson, 1990) chs 1 and 4. 
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I have some sympathy with both of these kinds of scepticism, although I reject 
them in the particular form in which I have set them out. As far as the descriptive 
sceptic is concerned, her substantive claim seems to me to be right: but I dispute 
the conclusion which she draws from it. Certainly, the practical marginality of 
applications of doctrinal conceptions of intention, and the converse importance of 
other, lay and official, conceptions of intention in the practice of criminal 
enforcement has implications for what we should study and teach in law courses. 
Indeed, this is true not only in the case of offences which require proof of mens rea 
but also for offences which are formally of ‘strict’ liability, where research has 
shown that informal attributions of blame premised on assumptions about potential 
defendants’ attitudes influence regulators’ enforcement decisions.’° But the 
practical marginality of intention does suggest that the continuing centrality 
accorded to the concept by judges and commentators, as well as its continued 
presence in some of the most serious criminal offences, poses rather different, and 
equally interesting questions to those addressed by the traditional commentaries. In 
short, it suggests that intention has an ideological significance in criminal law 
which outweighs its empirical significance. 

This is, of course, a conclusion with which the reductive sceptic will be 
sympathetic. But his basic claim seems to me to be more problematic than that of 
the descriptive sceptic. For whilst it is incontrovertible (and widely accepted by 
traditional as well as radical commentators) that legal concepts are incapable of 
determining particular outcomes in many cases, it seems equally clear that they 
predispose areas of law towards certain outcomes over others.!! Indeed, this 
constraining power of legal concepts has been an important tool in the construction 
of critical arguments about the political biases of criminal law — for example, 
arguments about the extent to which the conceptual structure of mens rea 
requirements renders problematic the criminalisation of corporations." The 
reductive sceptic’s argument therefore seems to undermine projects of critical 
scholarship as much as those of orthodox doctrine, and his claims should be 
rejected, at least in the strong form in which I have presented them. But there is a 
grain of truth in his argument. This lies in the insistence that the practical 
application of legal concepts such as intention is in a particular context: that of 
ascriptions of responsibility and, in criminal law, culpability. Hence, to the extent 
that legal concepts are not determinative of outcomes, substantive ethical and 
political issues (as indeed philosophical commentators assume) inevitably underlie 
their application. And it seems unlikely, to say the least, that these can ever be 
completely accommodated within an ideal set of legal concepts. 


B Competing Conceptions of Intention in Criminal Law 


In considering recent discussions of the concept of intention in criminal law, it will 
be useful to distinguish between those which emphasise the importance of 
conceptual analysis, and those which give greater emphasis to the claims of 
‘ordinary usage.’ This, it should be noted, is not an absolute distinction: 





10 See eg W.G. Carson, ‘White-collar Crime and the Enforcement of Factory Legislation’ (1970) 10 BJ 
Crim 383; G. Richardson, ‘Strict Liability for Regulatory Crime: The Empirical Research’ (1987) 
Crim LR 295; see also C. Wells, ‘The Decline and Rise of English Murder’ (1988) Crim LR 788; N. 
Lacey, C. Wells and D. Meure, Reconstructing Criminal Law, op cit n 9, pp 233—256. 

11 A.W. Norrie, ‘A Critique of Criminal Causation’ (1991) MLR 685, pp 689, 693. 

12 See C. Wells, Corporations and Criminal Responsibility (Oxford: Clarendon Press, 1993). 
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commentators like Williams," Buxton,’ and Clarkson and Keating,’ who 
favour appeals to ordinary usage in fixing criminal legal concepts, do not eschew 
entirely a discussion of the conceptual issues about the relationship between 
intention, desire and foresight. Conversely, those like Ashworth,!® Griew,!’ or 
Card, Cross and Jones,'® who are critical of too ready a recourse to the test of 
usage, do not reject it entirely and are generally sympathetic to the idea that legal 
usage should not depart too radically from ordinary usage. Frequently, as in the 
recent work of Antony Duff,’ the relationship between conceptual analysis and 
appeals to usage is somewhat opaque. This very opacity seems significant to me, 
and I shall return to it once I have set out the positions which lie at either end of the 
conceptual analysis/common usage spectrum. 


Conceptual Analysis 


The role of conceptual analysis in debates about the meanings of legal terms such 
as intention is widely regarded as simply inevitable: since concepts are the basic 
currency of the intellect, human practices are constructed and carried on in terms 
of conceptual frameworks which it is incumbent upon us to analyse. Yet 
conceptual analysis is further motivated by some very familiar and widely held 
political commitments. These are beliefs associated with the rule of law and indeed 
the ‘principle of mens rea’ which forms a central part of criminal law doctrine. 
Most importantly, they include the idea that criminal law, which imposes 
significant burdens and risks on citizens, should be as clear, certain, consistent and 
coherent as possible, so as to enable us to plan our lives around its proscriptions 
(an idea which depends upon the assumption of a rationalist, anti-determinist 
conception of human behaviour). Conceptual analysis can contribute to this ideal, 
so the argument goes, by fixing or explicating our legal concepts as clearly as 
possible and hence by promoting certainty and predictability. This, incidentally 
but significantly, is also assumed to have the benefit of rendering criminal law 
most efficient from the legislator’s point of view: clear concepts are tools which 
enable the law-makers to catch within the ambit of criminal law just those forms of 
behaviour which they want to proscribe. If only we could persuade all actors in the 
criminal process to abide by the same, clear definitions of legal concepts, the ideal 
of the rule of law would, on this view, be realised. The hope which this line of 
thought holds out is itself powerful in reinforcing the idea of the rule of Jaw as 
desirable and attainable, and the more powerful because of its elusiveness.”° 
Among defenders of this kind of conceptual analysis, we need further to 
distinguish those whom we might call the ‘stipulative analysts’ and those we could 
call the ‘moral analysts.’ The stipulative analysts do not claim that the clearly 
delineated concepts which they advocate necessarily correspond to any moral, 
metaphysical or usage-based distinctions or standards. What matters is simply that 





13 A Textbook of Criminal Law, op cit n 5. 

14 R. Buxton, ‘Some Simple Thoughts on Intention’ (1988) Crim LR 484. 

15 Criminal Law: Text and Materials, op cit n 8. 

16 A. Ashworth, Principles of Criminal Law (Oxford: Clarendon Press, 1991). 

17 E. Griew, “Consistency, Communication and Codification’ in P.R. Glazebrook (ed), Reshaping the 
Criminal Law (London: Stevens, 1978). 

18 Criminal Law, op cit n 7. 

19 Intention, Agency and Criminal Liability, op cit n 4. 

20 The plausibility of these aspects of the rule of law ideal rests upon a number of questionable 
assumptions not only about the possibility of clarity and consistency in legal proscription and 
enforcement but also about the motivational and cognitive bases for offending behaviour. 
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law — typically by way of legislative fiat, and preferably by systematic 
codification — should stipulate a particular concept, and that it be held to. This 
kind of approach is perhaps best exemplified by recent projects of draft 
codification by the Law Commission and its working party.*’ The moral analysts, 
by contrast, think that the role of conceptual analysis is to delineate legal concepts 
which do indeed reflect matters such as differences of culpability and 
responsibility. The moral analysts tend to be much more alive, therefore, both to 
the context in which legal concepts are to be applied, and to the substantive issues 
about culpability and the broader functions and meanings of criminal justice which 
inevitably underlie the practical application of legal concepts. They express rather 
than obscure the facts, for example, that what was at issue in cases such as 
Gillick?? or Steane? was the substantive scope of the doctor’s and Steane’s 
respective duties rather than a formal conceptual debate about the meaning of 
intention. Antony Duff’s recent work’* is a good example of this kind of 
sensitivity, although his parallel appeals to usage are occasionally suggestive ofa 
broader (and I think less tenable) claim to the effect that distinctions reflected in 
settled usage themselves reflect stable moral distinctions. Duff's work also 
illustrates the great difficulty in showing an adequate sensitivity to the practical, 
responsibility-ascribing context of the interpretation of an action as intentional 
whilst avoiding a circularity which is close to a kind of reductive scepticism. Even 
in Duff’s careful analysis of the relationship between intention and judgments of 
culpability, it is sometimes difficult to tell which is the horse and which the cart.” 
Indeed, the circularity can be seen as an implication of the idea that, in criminal 
law, attributions of mens rea simply are (at least provisional) attributions of 
culpability. 

What the stipulative and the moral conceptual analysts share is a certain kind of 
optimism — an optimism which strikes me, along with many others, as misplaced. 
The optimism has ultimately to do with the extent to which conceptual analysis can 
contribute to the rule of law ideals of certainty and consistency, and proceeds from 
a rather simple-minded subscription to the general attainability and value of those 
ideals. It relates to a number of distinguishable claims. In the first place, the 
stipulative analysts seem misguided in their assumption that formal, conceptual 





21 Law Commission, Criminal Law: Codification of the Criminal Law No 143 (London: HMSO, 1985); 
A Criminal Code for England and Wales No 177 (London: HMSO, 1989); Legislating the Criminal 
Code: Offences against the Person and General Principles, Consultation Paper No 122 (London: 
HMSO, 1992). 

22 Gillick v West Norfolk and Wisbech Area Health Authority [1985] 3 All ER 402. In this (civil) case, 
Gillick challenged the legality of a DHSS Memorandum of Guidance which suggested that a doctor 
was entitled in exceptional circumstances to prescribe contraception for girls under 16 without 
consulting their parents. She sought declarations that the Memorandum was without legal authority 
and that doctors and other Family Planning professionals were not permitted to give contraceptive 
treatment or advice to any child of hers below the age of 16 without her (Mrs Gillick’s) consent. The 
question arose as to whether a doctor giving such treatment or advice could be liable as an accessory to 
the offence of unlawful sexual intercourse under the Sexual Offences Act 1956. Lords Fraser, 
Scarman and Bridge agreed that this would depend on the doctor’s intention. 

23 [1947] KB 997. Steane was charged with doing acts intended to assist the enemy during war time. He 
had participated in propaganda broadcasts, after threats on the lives of his family had been made by the 
German authorities. He was acquitted on the basis that his acts were intended to save his family rather 
than to assist the enemy. Like the views expressed by some of the judges in the Gillick case (op cit 
n 22), this analysis blurs the supposedly clear line between intention and motive in criminal law. It is 
interesting, therefore, to note Lord Bridge’s reference near the end of his speech in Moloney to the 
propriety of the approach taken in Steane. 

24 Intention Agency and Criminal Liability, op cit n 4. 

25 cf Duff, ibid pp 87, 99, 102. 
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analysis would be likely, if embodied in legislation or judicial decision, to promote 
certainty in a significant way. For the real source of uncertainty has, arguably, 
little to do with technicalities and everything to do with substantive political and 
ethical disagreements about both ascriptions of responsibility and the legitimate 
functions and varied meanings of criminal law. Indeed, the short way to undermine 
this aspect of the stipulative analyst’s optimism is to point to the continuing 
uncertainties and indeterminacies which pervade areas of criminal law in which 
concepts have been quite fully stipulated. A good example would be judicial 
disagreements about the contours of the concept of recklessness, which continued 
long after the detailed elaboration of that concept in Caldwell. Second, whilst 
the moral analyst correctly places substantive questions on the agenda, she seems 
over-optimistic in assuming that subtle distinctions of culpability can ever be 
captured in invariant conceptual distinctions embedded in concepts which have to 
be applied across a wide range of substantive offences and contexts.’ So, third, it 
seems doubtful whether, by either stipulative fiat or fiat underpinned by arguments 
about moral distinctions, we could in any case make particular concepts stick. 
Conceptual and substantive disagreements would be bound to continue and, in any 
case, legal concepts have to be expressed in language which is itself relatively 
open-textured and hence susceptible of further interpretation. So there is room for 
scepticism about even the modest idea that conceptual debate helps gradually to 
narrow down the ambit of disagreement. And, finally, the impact of conceptual 
analysis is unlikely to be more than moderate given the fact that unclarity of 
particular legal terms is only one among many sources of indeterminacy in 
criminal law. Other important ones are the interpretation of how groups of ideas in 
definitions of offences fit together — how far does the mens rea requirement run, 
for one common example; the time frame over which criminal law definitions are 
to be applied; and the way in which we individuate and translate descriptions of 
defendants’ actions into definitions of offences which are inevitably open-ended.”8 

Among these various points, the principal message is this: the real source of 
uncertainty and disagreement in the application of criminal law concepts such as 
intention is not ultimately to do with the concept, but with practical, moral and 
political issues. Should this person be convicted, and of what offence? What is the 
appropriate role of criminal law in this area? Conceptual analysis of mens rea 
terms, let alone their stipulation, is inadequate as a lid to keep a jar containing 
these kinds of substantive issues shut. I am not unaware of the echo of reductivism 
here, and so I should repeat that I do not regard the stipulation of particular 
conceptual definitions as irrelevant or impotent. They certainly do predispose 
outcomes in particular directions. But they do not, as the history of criminal law 
shows, do so in the determinative way which strong advocates of conceptual 
analysis assume. Finally, it should be noted that the main burden of my argument 
so far has been what might be called an ‘immanent’ critique of the analysts’ 
position: I have generally been questioning the validity of the arguments given 
their subscription to certain ideas associated with the rule of law. I shall return 
below to the further question of whether this immanent critique throws doubt on 
the recommendations of the underlying commitment itself. 





26 [1982] AC 341: see eg Elliott v C [1983] 2 All ER 1005; Kong Cheuk Kwan (1985) 82 Cr App R 339; 
Shimmen (1987) 84 Cr App R 7. 

27 See J. Gardner and H. Jung, ‘Making Sense of Mens Rea: Antony Duff’s Account’ (1991) 11 OJLS 
559. 

28 See M. Kelman, ‘Interpretive Construction in the Substantive Criminal Law’ (1981) 33 Stanford L Rev 
181; Lacey, Wells and Meure, Reconstructing Criminal Law, op citn 9, ch 1. 
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Ordinary Usage 


At the other end of the spectrum, we have the resort in the face of difficulties of 
definition to ‘ordinary usage.’ It should be noted that ordinary usage is itself 
something of a chimera. For just as ‘legal usage’ is arguably a relatively specific 
and autonomous area of discourse, many other areas of linguistic usage develop 
particular, local and technical meanings for ‘ordinary’ words. And even within 
these local areas, usage is fluid and often contested. This notwithstanding, the 
resort to the ‘common usage’ or the ‘ordinary person’s understanding’ of a 
particular term is a familiar technique in criminal law — perhaps most famously 
debated in recent years in the context of the concept of dishonesty under the Theft 
Act 1968.2 On the view which appeals to ‘ordinary usage,’ the attempt to 
articulate and fix particular conceptual analyses in legislative or judicial form is 
both unnecessary and misguided. It is unnecessary because, in the case of concepts 
such as intention, dishonesty, violence and so on, ‘ordinary people’ have a clear if 
unarticulated sense of what these terms mean. So it can simply be left to the jury or 
the lay magistrate to apply those ordinary understandings to the case at hand. And 
it is misguided, because part of the function of criminal laws which employ those 
terms is precisely to bring to bear on the alleged offender the standards of 
judgment thought to be buried within and reflected by ‘ordinary usage’: the 
thought behind the legal proscription in question is the application of a general 
rather than a technical standard in this respect. The ‘ordinary language’ view is 
therefore motivated by at least two concerns: the investment of mens rea terms 
with ‘ordinary’ or ‘common sense’ meanings, and the delegation of decision- 
making power in Crown Court cases to jury rather than judge. In some sense, on 
this view, the framers of criminal laws articulate definitions of offences in terms of 
a combination of legal and factual questions.*° The line between questions of law 
and those of fact is notoriously hard to draw, but the approach based on ‘ordinary 
language’ does appear to make conviction depend, in a wide range of cases, on 
questions of fact — or what might more accurately be called ‘lay evaluation.’ We 
should note the attractions to law makers of the rhetorical force which attaches to 
legislation framed in terms of ‘ordinary’ terms which resonate with citizens’ pre- 
legal ideas of wrongdoing. 

To set out the view which appeals to ‘ordinary language’ is already to suggest its 
main weakness as a tool of legal practice. This lies in its assumption that a settled, 
widely shared understanding underpins the usage of all or most such terms 
employed by criminal law. It seems only reasonable to observe that this 
assumption is undermined by recent case law history. Even giving due weight to 
the opacity of the trial judges’ directions in recent murder cases such as Moloney, 
Hancock and Shankland,’ and Nedrick,>* it is hardly to be doubted that the 
return of the jury for further advice about the meaning of ‘intention’ must be put 


I 


29 The debate stems from the fact that the Theft Act offered only a partial definition of dishonesty (s 2). 
Subsequent cases have developed guidelines which make the attribution of dishonesty for the purposes 
of the section depend upon whether ‘ordinary people’ would regard the behaviour in question as 
dishonest and whether the defendant realised this to be the case (Ghosh [1982] 2 All ER 689). These 
questions are to be determined by the jury. For discussion, see R. Tur, ‘Dishonesty and the Jury: A 
Case Study in the Moral Content of Law’ in A. Phillips Griffiths (ed), Philosophy and Practice 
(Cambridge: Cambridge University Press, 1985) p 75; Lacey, Wells and Meure, Reconstructing 
Criminal Law, op cit n 9, pp 469—470. 

30 A.W. Norrie, ‘Subjectivism, Objectivism and Criminal Recklessness’ (1992) 12 OJLS 45. 

31 [1986] 1 All ER 641. 

32 [1986] 3 All ER 1. 
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down not just to bewilderment in the face of legal ‘ guidelines’ but also to 
uncertainty and disagreement over ‘ordinary language.’ On all the evidence, and in 
ordinary terms, could Moloney be said to have intended to kill his stepfather: could 
Hancock and Shankland be said to have intended to kill or seriously injure the 
drivers and occupants of the vehicles coming up the motorway??? Can at least 
some ‘core’ notion of intention be identified, in relation to which ‘penumbral’ 
cases can easily be incorporated within ‘ordinary’ usage? 

In the face of this kind of problem, judges and commentators have often 
favoured an intermediate position in which the resort to ordinary language is 
buttressed by recourse to conceptual analysis and stipulation. Typically, this has 
consisted in the incomplete and often negative delineation of the term in question, 
either in terms of a partial definition, or of judicial guidelines, or both. A good 
example would be dishonesty under the Theft Act 1968, of which section 2 
partially defines dishonesty by excluding three specific instances and including 
another. This is supplemented at the judicial level by guidelines which set out two 
questions which the jury has to ask itself in determining whether the defendant is 
dishonest.** These questions mark out the concept without supplying the ultimate 
standard to be applied. A similar compromise strategy is being worked out in the 
case of intention, and the recent cases will now be analysed in more depth. My aim 
is to suggest that the strategy entails a fundamental tension, widely present in 
criminal law cases. This tension is interesting, because it undermines the 
traditional doctrinal insistence on the importance and (at least relative) possibility 
of coherence and consistency of principle in criminal law. But, I shall argue, it 
does so in ways which are rather different from (and which have subtler and less 
unambiguous implications than) those pointed out by one common approach to 
‘critical’ legal analysis in the criminal law sphere. 


C Appeal Courts, Juries and the Idea of Intention 


In the cases of Moloney, Hancock and Shankland and Nedrick, the Court of Appeal 
and the House of Lords engaged in an extended and somewhat tortuous analysis of 
the idea of intention in the context of murder: their reasoning expressly applies, 
however, to intention generally in criminal law. Because of the facts of these 
particular cases, and because of the last major House of Lords decision in the area 
— the case of Hyam* — the main practical and conceptual question which arose 
was how the concept of intention related to that of foresight. In particular, the 
cases concern whether foresight of consequences as virtually or ‘morally’ certain 
constitutes an intention to bring those consequences about. On this basic 
conceptual issue, as is well known, the three successive cases of Moloney, 
Hancock and Nedrick failed to take up a clear stance, judicial analysis veering 
between implicit inclusions and exclusions of ‘oblique intent’ as species of 





33 In Moloney, the defendant, who was charged with murder, had shot his stepfather at close range during 
an argument. Both Moloney and his stepfather had imbibed a large amount of alcohol and, according 
to Moloney’s evidence, were engaged in a contest of speed in loading their respective guns. Moloney 
denied intending to kill or seriously injure his stepfather. In Hancock, the defendants, who were 
miners on strike, had pushed a concrete block from a bridge into the path of a taxi which was carrying 
a miner to work. They were charged with the murder of the taxi driver, who was killed in the 
subsequent crash. They denied having intended to cause death or grievous bodily harm. 

34 Ghosh, op cit n 29. 

35 [1975] AC 55. 
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intention, often in the space of as little as a few phrases. The really important and 
interesting feature of the cases from my point of view is, however, not their 
resounding failure in this respect. It is rather the source of that failure and, more 
generally, the judicial methodology which led to what I have called the 
compromise strategy. 

To develop a better understanding of how this strategy is constructed, as well as 
of some other significant features of judicial method, let us examine the substance 
and structure of the various speeches delivered in the House of Lords in Moloney. 
The report opens with a speech by Lord Hailsham. The fact of this speech’s having 
been given is at least as significant as its content. Whilst Lords Fraser, Edmund- 
Davies and Keith were all content simply to concur with Lord Bridge’s opinion, 
Lord Hailsham, the only member of this court also to have sat in Hyam, helps by 
his articulated concurrence to minimise the appearance of any tension between the 
two cases. Yet if there is no inconsistency between the approach in Hyam and that 
initiated by Moloney, how are we to explain why Nedrick, the facts of which were 
almost identical to those in Hyam, was decided differently?*° Lord Hailsham 
employs a number of rhetorical devices to secure the effect of playing down the 
inconsistency between Hyam and Moloney. In the first place, his speech does not 
comprise a full analysis of the case: rather, it proceeds by reference to Lord 
Bridge’s speech. This helps to emphasise the agreement between the two, not least 
because most first-time readers of Lord Hailsham’s speech will not have have read 
Lord Bridge’s more detailed analysis. The structure and position of the speech in 
effect gives Lord Hailsham both first and last word. After explicitly affirming his 
agreement with Lord Bridge, Lord Hailsham moves on to deplore what he 
constructs as failings of the criminal process which have served to bring the case to 
the House of Lords. Had it not been for the obtuseness of the prosecution, the trial 
judge and the Court of Appeal (the last of whom should have recognised that the 
point certified for appeal did not arise and that the case could and should have been 
disposed of on the basis that the relevant defence had never been put to the jury), 
the case need never have reached the House. This implies, of course, that no 
substantial conflict between Hyam and Moloney exists. The impression is 
strengthened by references to Belfon3” and Beer” which imply that Lord 
Bridge’s analysis in the present case is already firmly established in existing case 
law. Lord Hailsham singles out the lay justices as the only people who took the 
sensible view that the facts of the case could not justify a prosecution for murder as 
opposed to manslaughter. The affirmation of the ‘common sense’ of the lay 
justices is reiterated at the end of the speech, and resonates strongly with the 
direction of the substantive argument: that we should entrust questions of intention 
to the jury on the basis of common sense inferences. The final noteworthy feature 





36 In Hyam, the defendant, who was jealous of another woman, had poured petrol and then put burning 
newspaper through the letterbox of her rival’s house. Two children were killed in the ensuing fire. 
Hyam testified that she had not intended to kill or cause grievous bodily harm but rather to frighten her 
rival into leaving the neighbourhood. She did not know whether the house was occupied at the time, 
but had established that her lover was not in the house. Her conviction for murder was upheld by a 
majority of 3 : 2 in the House of Lords. On almost identical facts in Nedrick, the defendant's appeal 
against conviction was allowed by the Court of Appeal, on the basis that the trial judge’s direction to 
the jury that malice aforethought could be established by foresight of death or grievous bodily harm as 
highly probable — the generally approved distillation of the varying speeches in the House of Lords in 
Hyam — was a misdirection. The bases for this decision were those in Moloney and Hancock. For 
further discussion, see below p 635, n. 54. 

37 [1976] 3 All ER 46. 

38 (1976) 63 Cr App R 222. 
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of Lord Hailsham’s speech is his ‘personal explanation’ of his role in Hyam. 
Whilst just conceding the possibility of a different interpretation, he makes it clear 
that his concurrence with Lord Bridge in the present case does not entail any 
change from his own understanding of his position in the former. He accomplishes 
this, in particular, by emphasising that the facts in Hyam made the existence of 
intention ‘apparent,’ thus playing down the significance of the definition of intent 
in that case. 

After reciting the concurrence of the other three members of the House with 
Lord Bridge, the report moves on to his speech, which occupies twelve pages as 
compared with Lord Hailsham’s modest one and a half. The speech is a fine 
showcase for Lord Bridge’s not inconsiderable rhetorical powers. It opens with a 
clipped yet gruesome rehearsal of the facts, which weaves in a highly sympathetic 
characterisation of the defendant (part of a ‘united, happy family’), of the 
circumstances of the homicide and in particular of the role of alcohol, which is 
described as having contributed to a ‘convivial’ evening. (This is in striking 
contrast with the terms of social irresponsibility or danger which more often 
characterise judicial utterances about intoxicated defendants: the absence of any 
reference in the case to Majewski® is significant in this respect.) The rather 
elliptical account given by Moloney himself of the circumstances of the argument 
between himself and his stepfather is quoted, the lack of further comment 
suggesting that the implied audience (lawyers) will understand (and even identify 
with) the kind of masculinity contest which led in this case to such tragic results. 

Early on, Lord Bridge confronts the aspect of Moloney’s testimony which he 
identifies as having been at the root of his legal problems: his oral statement that ‘it 
was kill or be killed.” This is what Moloney was alleged to have said to one of the 
first police officers to interview him (‘a police patrol officer . . . not a CID 
officer,’*’ Lord Bridge points out). It was not repeated in his formal, signed 
statement (given to two detectives). The phrase ‘kill or be killed,’ taken together 
with accompanying comments about the nature of the argument and ensuing 
competition, led Moloney’s original lawyers to conduct the case on the basis of a 
plea of self-defence. Lord Bridge points out that this was an unpromising line of 
argument given its inconsistency with aspects of Moloney’s formal statement, 
which rested on a denial of intent, and with the fact that the dead man’s gun was 
still unloaded (indeed was, mysteriously, broken) at the time of his death. Lord 
Bridge’s approach, throughout his speech, serves to undermine the importance and 
validity of Moloney’s early statements so as to settle the analysis of the case firmly 
on the intention issue. However, he omits to mention a further factor which might 
have complicated the self-defence argument: that of the status of drunken mistakes 
as the basis for self-defence. (Lord Bridge does not seem to consider it plausible 
that Moloney, in a state of deep shock as well as considerable intoxication, said all 
the inconsistent things which were attributed to him as he struggled to come up 
with the kind of coherent story which the police officers’ questions demanded yet 
which his own sense of the enormity of what he had done, along with his 
disorientation, made quite elusive.) These features of the analysis are symptomatic 
of a general ambivalence on Lord Bridge’s part about the intoxication aspects of 
the case. Intoxication is central to the plausibility of the claim of lack of intent. Yet 





39 Moloney, op cit n 2, p 1028. 
40 [1977] AC 443. 
41 Moloney, op cit n 2, p 1028. 


630 © The Modern Law Review Limited 1993 


September 1993] A Clear Concept of Intention: Elusive or Illusory? 


since the case was not argued on that basis, it is difficult for Lord Bridge to found 
his own analysis explicitly on intoxication. 

Early on in the speech, then, Lord Bridge fixes on absence of intention as the 
‘true and only basis of [Moloney’s] defence.’ This enables him to reduce his 
analysis to a series of apparently simple, either/or questions: was the murder 
version or the manslaughter version of events ‘true’? Here, Moloney’s intoxication 
figures briefly in an initial recap on the facts which lends credence to the idea that 
Moloney never intended to harm — an interpretation which is commended by the 
description of the stepfather’s challenge as ‘ridiculous’ or ‘absurd. 43 The trial 
judge is criticised for having taken certain aspects of Moloney’s evidence out of 
context in his summing up, so as to reconstruct what was an admission of the facts 
with hindsight as an admission of his state of mind at the time; the jury’s return for 
further advice on the issue of intention is taken as further evidence of the fact that 
the direction must have confused them. The judge is censured for having stated the 
defence, in his further direction, ‘baldly,’“* as lack of intent, without reference to 
the specific argument that Moloney did not know he was aiming at his stepfather. 
Lord Bridge does not, however, berate the judge for having failed to advert to the 
extent of Moloney’s intoxication. | 

Two features of the either/or analysis developed by Lord Bridge call for 
comment. In the first place, it plays an important part in minimising the potential 
for conflict between Moloney and Hyam. If Moloney had the relevant knowledge, 
his intention was a matter of common sense, to be left to the jury as per Beer (the 
Court of Appeal’s own affirmation of this case is emphasised). If he did not, he had 
neither intent nor foresight. The facts of the case need never have posed the 
problem now before the House. Second, we should note the relationship between 
the either/or analysis and the odd position of intoxication to which I have already 
referred. The effects of intoxication disrupt an analysis which admits of only two 
possibilities: either Moloney knew the facts about distance, aim and certain 
consequences of his conduct, or he did not. The model of deliberative and tational 
behaviour on which this kind of analysis rests is muddied by intoxication, which 
suggests other possible interpretations of the kind of attitude which Moloney’s 
behaviour might be taken to express, and how that attitude came about. Factors 
such as shock and alcohol disrupt the usual plausibility of the rationalist, unified 
conception of legal subjectivity, and either have to be reduced to ‘artificial’ legal 
definitions and strategies or sidelined in the pursuit of a ‘normal’ legal analysis. In 
offences of ‘specific intent’ such as murder, criminal law admits the relevance of 
intoxication, but only where it is to the degree that a doubt can be raised as to 
whether the subject did in fact form the relevant intention.® But, in many factual 
contexts, it is hard to imagine what degree of intoxication, short of total 
insensibility, would render plausible a claim of lack of intent. Certainly in this case 
such a level of intoxication is belied by Moloney’s competent behaviour in the time 
immediately following the shooting. This may serve to explain Lord Bridge’s 
ambivalence to the issue of intoxication, adverting to it selectively, briefly, and 
only where strictly necessary. It is, at one level, the linchpin of the ‘no intention’ 
analysis of the facts, but its importance cannot be acknowledged fully for fear of its 
fragility becoming apparent. All this, of course, should be beside the point given 





42 ibid p 1030. 

43 ibid pp 1030, 1032. 

44 ibid p 1031. 

45 See Sheehan and Moore [1975] 1 WLR 739. 
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that Lord Bridge merely has to find the conviction unsafe, not to be certain that 
Moloney would have been acquitted of murder by a properly directed jury. But the 
pretence that the situation is clearer than it is helps to underpin the common sense 
appeal of Lord Bridge’s ultimate position. 

Lord Bridge’s way of dealing with Hyam is in effect to construct it as 
simultaneously relevant and irrelevant to Moloney. This is an eminently 
convenient approach in that it is relatively non-disruptive to the supposed authority 
and determinacy of precedent. Lord Bridge’s anxiety to discount the charge of 
judicial legislation is evident: in turning to the ‘clarification and simplification’ of 
intention, he emphasises that this is ‘within the judicial function of your Lordships’ 
House’ and that it is ‘in no sense an academic, but is essentially a practical, 
exercise.’“° The potential embarrassment of having to come clean about judicial 
creativity and explicitly overrule Hyam is evaded by means of some fancy 
footwork, conveniently available because of the distinction between ‘malice 
aforethought’ — the common law’s specification of the mens rea requirement in 
murder — and ‘intention.’ At most, Lord Bridge suggests, Hyam extended ‘malice 
aforethought’ to encompass foresight of a certain degree of risk: it neither offered 
nor purported to offer a general definition of ‘intention.’ This interpretation, 
however, still leaves open the question of why one murder case (Hyam) should be 
thought irrelevant to the general definition of intention whereas another 
(Moloney), which moreover purports to be consistent with Hyam, should have the 
interpretation of intention as its central concern.“ Lord Bridge’s approach serves 
to obscure this remaining difficulty by focusing on Lord Hailsham’s speech in 
Hyam rather than on those of Viscount Dilhorne and Lords Cross, Diplock and 
Kilbrandon. For Lord Hailsham expressed himself in terms of ‘intention to expose 
to a risk’ rather than in the language of foresight of (varying degrees of) 
probability of risk favoured by the other Law Lards. Lord Bridge’s recognition of 
the significant and, on the basis of his own analysis, illegitimate reference to ‘risk’ 
is expressed late in his speech so as to make light of what is in fact a crucial 
difference between himself and Lord Hailsham, and hence between Hyam and 
Moloney. Even once it is mentioned, Lord Bridge explains his discomfort in terms 
of a potential overlap with the formulation of objective recklessness in the driving 
case of Lawrence* rather than by pointing up the analytical collapse of the 
distinction between intention and subjective recklessness which Lord Hailsham’s 
formulation entails. The rest of his analysis of Hyam consists of very brief 
quotations from each of the other members of the House: quotations which are 
made to lend weight to Lord Bridge’s analysis of the relationship between intention 
and foresight because of their emphasis on the idea that no reasonable jury could 
have doubted Hyam’s intention on the facts had it been left to them. In other 
words, although these judges would have directed in terms of a certain degree of 
foresight as malice aforethought, Lord Bridge suggests that this would have made 
no practical difference in the case, and uses this subtly to undermine the idea that 
Hyam equated foresight with intention. The inconsistency with Hyam is further 
downplayed by Lord Bridge’s repeated suggestion, implicit in the above, that the 
main issue in Hyam concerned whether intention to cause grievous bodily harm as 





46 Moloney, op cit n 2, pp 1032—1033, emphasis added. 

47 Lord Hailsham’s own explanation of this, as we have already seen, lies in the differences in the facts of 
the two cases (see above, text following n 38). Whatever its validity in distinguishing Hyam from 
Moloney, this explanation is clearly deficient in explaining the different approaches taken in Hyam and 
Nedrick; see n 36. 

48 [1982] AC 510. 
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opposed to death or life-threatening injury sufficed for malice aforethought. Thus, 
in a supreme paradox, he implies that neither Hyam nor Moloney was really about 
the relationship between intention and foresight. 

A crucial point in Lord Bridge’s analysis is reached when he rejects Archbold’s 
definition of intention as including foresight of certain degrees of risk as based on a 
misreading of the cases.“ This point is put without any argument or any analysis 
of the cases allegedly misread. Nor does his Lordship supply a single reference to 
any of these cases. Instead, he elaborates his ‘golden rule’: that in directing juries 
in cases requiring proof of ‘specific intent,’ judges should avoid elaboration or 
paraphrase, and leave the determination of intention to the jury’s ° good sense,’ 
except in the few cases where the special nature of the facts necessitates some 
further guidelines. The only concrete clues we are given as to how these cases 
might be identified are that neither Hyam nor Moloney constituted such a case, and 
that such cases may include those where the relationship between motive and 
desire calls for illustration by some ‘homely example’**: again, a strong appeal to 
lay judgment and common sense can be observed. Lord Bridge then moves to his 
assertion that foresight cannot be equated with intention itself, but may only 
constitute evidence from which intention can be inferred. This leaves obscure the 
question of whether foresight of ‘moral’ or ‘virtual’ certainty is itself intention or 
only strong evidence from which it may be inferred. The assertion that problems of 
delineating particular degrees of probability preclude drawing a legal line here 
disguises the fact that Lord Bridge’s approach merely pushes this difficulty onto 
the jury. Because the jury’s deliberations are secret, the capacity of these problems 
of delineation to prevent consensus within the jury will not be revealed. Lord 
Bridge’s speech concludes with the enunciation of guidelines for the jury (since 
rejected in Hancock — see below), accompanied by a strong statement of the 
importance of rule of law virtues of clarity and simplicity in this area.°! He 
emphasises the propriety of laying down such guidelines as ‘within the judicial 
function’? and their efficacy in promoting the desired clarity. 

It is the structure and latter part of the speech which, from my point of view, are 
of most interest. In the earlier part, Lord Bridge is inevitably engaged in a certain 
level of conceptual analysis: he is distinguishing intention from foresight, albeit 
apparently leaving open the narrowest case of ‘oblique intention.’ But having 
engaged in this partial conceptual analysis, he declines to go further in terms of 
giving a positive definition of intention. Rather than nailing his colours to a 
particular conceptual mast — for example by stipulating that intended results are 
only those which the defendant acts in order to bring about — he steps back into the 
haven of ‘ordinary language.’ He contents himself with some rather half-hearted 
guidelines to the jury which themselves are only to be given in cases whose facts 
necessitate some specific adversion to the relation between intention and foresight. 





49 Moloney, op cit n 2, p 1036. 
50 ibid p 1037. 
5i ibid. Lord Bridge’s guidelines read as follows: 


In the rare cases in which it is necessary to direct a jury by reference to foresight of consequences, I 
do not believe it is necessary for the judge to do more than invite the jury to consider two questions. 
First, was death or really serious injury in a murder case (or whatever relevant consequence must 
be proved to have been intended in any other case) a natural consequence of the defendant's 
voluntary act? Second, did the defendant foresee that consequence as being a natural consequence 
of his act? The jury should then be told that if they answer Yes to both questions it is a proper 
inference for them to draw that he intended that consequence (ibid p 1039). 


52 ibid p 1037. 
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It is not difficult to see that this is a strategy which is fraught with contradictions. 
On the one hand, Lord Bridge has pushed the concept of intention in a particular 
direction. On the other, he has appealed to its ‘ordinary meaning,’ as if this were 
fixed and unproblematic. Conversely, his very admission that guidance to the jury 
may sometimes be necessary seems to belie his faith in the clarity and convergence 
of ‘ordinary’ usage. The two enterprises are consistent if one takes the view that 
concepts are co-extensive with how people usually speak of them: yet the idea that 
Lord Bridge holds this view is unsettled by both his apparent lack of confidence in 
the convergence of usage and his clear attempt at stipulation — a manipulation 
which would be unnecessary and inappropriate on the co-extension view. 

Just in case this might be thought to be an argument ad hominem, it is worth 
taking a brief look at the next case in the area to reach the House of Lords. Other 
aspects of the tension inherent in the strategy emerge in Hancock. Apart from his 
analysis of the difference in meaning between natural and probable consequences 
and consequent disapproval of Lord Bridge’s guidelines to the jury, which referred 
only to ‘natural consequences,’°? Lord Scarman’s main preoccupation is with the 
propriety of offering jury guidelines in the first place. Once again, we can see a 
strong reliance on the idea of appeals to ‘ordinary’ usage and to the ‘ordinary’ 
standards of judgment embedded therein and emanating from the jury, and echoes 
of judicial discomfort at the idea of being seen to act as ‘deputy legislators’ in this 
area. Yet there is something of a paradox in Lord Scarman’s view of jury 
guidelines as inherently problematic. For the very rationale of guidelines — 
consistency of practice, certainty of application — is intimately linked with the rule 
of law ideal. If ordinary usage is as consistent and reliable as Lords Bridge and 
Scarman presumably think it is given the importance they accord to it, guidelines 
would be irrelevant. If it is not, it is hard either to see why guidelines are 
problematic or why the judges are so keen to resort to jury judgment and to eschew 
further conceptual analysis and stipulation of their own. Two possible explanations 
present themselves. The first is simply the strength of the judges’ wish to delegate 
the decision to the jury. The difficulty with this explanation is that, on the 
assumption of lack of consistency in usage, the desire to delegate seems to fly in 
the face of the rule of law ideal of consistency — something which the judges have 
so far been unwilling to question. The second is that the judges have faith in the 
idea that judgments of culpability based on ‘ordinary’ usage, which might indeed 
be more flexible than conceptual elaborations, reflect substantively morally correct 
distinctions. But, even leaving problems of divergent practice aside, this line of 
argument brings us dangerously close to the position of the reductive sceptic. 





53 See n51 above. Whilst rejecting the idea of comprehensive guidelines for the jury such as those 
formulated by Lord Lane in the Court of Appeal in Hancock, Lord Scarman in effect offers his own 
pointers: 


In a case where foresight of a consequence is part of the evidence supporting a prosecution 
submission that the accused intended the consequence, the judge, if he thinks some general 
observations would help the jury, could well ... emphasise that the probability, however high, of a 
consequence is only a factor, though it may in some cases be a very significant factor, to be 
considered with all the other evidence in determining whether the accused intended to bring it about 
(Hancock, op cit n 31, p 651). 


Lord Scarman also argued that the Moloney guidelines required a supplementary ‘explanation that the 
greater the probability of a consequence the more likely it is that the consequence was foreseen and that 
if that consequence was foreseen the greater the probability is that that consequence was also intended’ 
(ibid p 651). 
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There is also something strained about both Lord Bridge’s and Lord Scarman’s 
expressed hesitations about issuing guidelines: after all, Lord Bridge gives in to the 
temptation, and some portions of Lord Scarman’s judgment are in substance if not 
in form every bit as normative as Lord Lane’s guidelines in the Court of Appeal in 
Hancock which Lord Scarman explicitly disapproves as too detailed.** 

Of course, there is nothing new about this combined judicial strategy of 
(complete or partial) conceptual analysis and appeals to ordinary language and the 
jury’s common sense. Lord Diplock’s speech in Caldwell is just one among a long 
list of possible examples illustrating the pervasiveness of this approach. What has 
gone under-analysed, however, is the relationship between and respective 
attractions of the two prongs of the combined strategy: the contribution each of 
them makes to the perceived legitimacy of criminal law, and judges’ sensitivities to 
that issue. Here we come back to some of the questions about the ideological 
significance of different approaches to criminal law which were touched on in the 
earlier discussion of descriptive scepticism. We have already noted that appeals to 
‘ordinary’ usage from within a ‘rule of law’ outlook are problematic in that, in 
many of the areas relevant to criminal law, either usage in general is not settled or 
the distinctions thought to emanate unproblematically from usage turn out, in the 
practical context of making judgments based on them, to be contested. Indeed, 
variety of both usage and the practice of judgment is underpinned, at least in part, 
by just the substantive disagreements which render effective conceptual stipulation 
impossible.*> The conditions which undermine efforts to make articulated 
concepts ‘stick,’ in other words, are the same ones which render Duff’s ideal of the 
‘common Jaw approach’ — the gradual articulation of a morally coherent 
consensus — unrealistic and appeals to ‘ordinary language’ unreliable. 

What, then, is the attraction of the appeal to ‘ordinary’ usage for judges? In the 
first place, there are what we might call ‘negative’ attractions. Judges are well 
aware of the limitations of conceptual stipulation; moreover, they are sensitive to 
the dangers of being seen overtly to stipulate legal meanings in ways which might 
be taken both to trespass on the legislative preserve and to prejudice their 
impartiality. They are also alive to the variety of contexts in which concepts will 





54 See above n 53. Discomfort with the quasi-legislative role collapses at all but the rhetorical level in 
Nedrick, where the need for guidelines in the face of continuing jury bewilderment about the 
application of the idea of intention to particular cases seems to be acknowledged without further 
argument. Nonetheless, Lord Lane in this case stops short of positively defining intention, hence 
implicitly relying on the jury’s ‘common sense’ understanding of the word. Lord Lane also reinforces 
the view that cases in which a direction on intention needs to be given are the exception rather than the 
Tule: 


Where the charge is murder and in the rare cases where the simple direction {which tells the jury to 
decide whether, taking into account all the relevant circumstances, including what the defendant 
said and did, they think he intended to kill or do serious bodily harm] is not enough, the jury should 
be directed that they are not entitled to infer the necessary intention unless they feel sure that death 
or serious bodily harm was a virtual certainty (barring some unforeseen intervention) as a result of 
the defendant’s actions and that the defendant appreciated that such was the case. 

Where a man realises that it is for all practical purposes inevitable that his actions will result in 
death or serious harm, the inference may be irresistible that he intended that result, however little 
he may have desired or wished it to happen. The decision is one for the jury to be reached on a 
consideration of all the evidence (Nedrick, op cit n 32, p 4, emphases added). 


In the last passage, the judicial balancing act (already noted in the context of Moloney and Hancock), 
of delegating to the jury with one hand and offering a judicial prescription with the other, is on full 
display. 

55 See below p 637ff. 
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have to be applied, and hence to the advantages of preserving a degree of 
flexibility. In the judge’s familiar mode of appeal to and interpretation of 
authority, ordinary usage comes a useful second when legal authority is lacking. 
But these negative attractions are far from exhaustive. For the appeal to ‘ordinary’ 
usage has a number of discrete and ideologically significant positive attractions. 
Although they are related, we need for a moment to distinguish between appeals to 
‘ordinary’ usage at large (some of which are disingenuous”) and passing of the 
determination of a particular question to the jury, the jury to decide on its own, 
non-technical, ‘common sense’ understanding of the relevant term. In the case of 
the former, the appeal to ‘ordinary’ usage usefully underlines the familiarity and 
commonality of criminal law: it suggests that criminal law operates on the basis of 
widely shared meanings and widely endorsed judgments. It hence suppresses the 
idea that criminal law is hierarchical, an exercise of power, based on meanings 
which are imposed.’ So it has a powerful, subtle legitimating effect within legal 
discourse. In the case of judgments delegated to the jury on the basis of their 
application of ‘ordinary meanings,’ this effect is reinforced by the strong 
ideological meaning of the jury trial: it becomes not only trial by our peers, but 
also trial on the basis of ‘ordinary’ standards which, given the size of the majority 
needed for a guilty verdict, can be regarded as widely shared.*8 In some senses the 
overt stipulation of a concept such as intention in a legislative code could be seen as 
more democratic in that it expresses openly the imposition, the exercise of power, 
which is what criminal law and criminal justice practice is all about, and which is 
implicit in the idea of the ‘rule of law.’°? Thus, whilst the combined strategy of 
partial conceptual stipulation and appeal to ordinary usage is on one level confused 
and contradictory, on another it can be seen as logical and effective. To put it 
colloquially, it is part of a complex strategy which allows criminal law to keep 
various balls of different shapes and colours in the air at once: to be a system of 
imposed social control; a system based on reciprocity of obligations and the 
recognition of certain universally held rights and interests; a system which 
reproduces and reinforces certain shared meanings; a system which manages or 
suppresses certain kinds of social conflict; and many other things besides. Thus, 
what from one point of view looks like judicial contradictoriness from another 
looks both astute and highly ideologically effective. 





56 Including, arguably, Lord Diplock’s appeal in Caldwell, op cit n 26. See n 57 below. 

57 My argument here has much in common with that made by W.T. Murphy and R.W. Rawlings, ‘After 
the Ancien Regime: The Writing of Judgments in the House of Lords 1979—1980’ (1981) 
44 MLR 617. At p 626, Murphy and Rawlings note, in the context of civil cases, how the judicial 
appeal to ‘ordinary’ language serves to ‘implicate the litigant in the making of the choice,’ so that ‘he 
may then be said to have no ground for complaint or cause for surprise.’ Murphy’s and Rawlings’ 
identification of the Law Lords’ preoccupation with the need for simplicity so as to aid the 
comprehension of the lower courts (see p 620) is also resonant with the rather condescending attitude 
towards juries’ powers of understanding which characterises many appellate judgments in criminal 
cases. Echoes of this condescension are certainly to be found in Moloney and the other cases under 
consideration here; see eg Hancock, op cit n 31, p 651 per Lord Scarman. But the most spectacular 
recent example is Lord Diplock’s speech in Caldwell, op cit n 26. Lord Diplock appealed to juries’ 
difficulty in understanding the distinction between foresight of a risk (‘subjective’ recklessness) and 
failure to consider the possibility of a risk (‘objective’ recklessness) to justify his decision that criminal 
law’s conception of recklessness encompassed both attitudes. 

58 Like Murphy and Rawlings (ibid at pp 624—625) I would emphasise the significance of the 
indeterminacy as to whose usage or viewpoint judgments based on ‘ordinary language’ reflect. 

59 See J. Raz, ‘The Rule of Law and its Virtue’ in his The Authority of Law (Oxford: Clarendon Press, 
1979). ` 
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Let us now pursue the implications of this argument for the issue of how we should 
approach the study of criminal law, and relate the approach implicit in the analysis 
so far and approaches sometimes labelled ‘critical legal studies’ and represented by 
the work of, among others, Mark Kelman,® David Nelken®! and Alan Norrie.” 
The particular debate over appeals to ordinary usage versus conceptual stipulation 
provides a promising area in which to consider some of the questions raised by 
critical approaches to criminal law. Typically, such approaches reject the claim 
that criminal law is characterised by some fundamental, coherent, if inchoately 
realised, set of rationalising principles. They thus reject what I take to be the 
orthodox approach to criminal law scholarship: that is, to see it as the enterprise of 
eliciting, articulating and, where necessary, prescribing the proper principles 
informing criminal law, ironing out and rationalising apparent contradictions and 
exceptions, and paving the way for a clear, consistent and coherent theory and 
practice of criminal law on the basis of a loosely speaking liberal set of principles. 
The critical scholar sees this approach as both limited and ultimately distorting in 
terms of the image of criminal justice which it purveys.© In particular, a certain 
degree of conceptual incoherence and contradiction is argued to be endemic to 
criminal law and criminal justice, and part of the role of the criminal law scholar is 
to confront and attempt to come to grips with this apparent incoherence. Secondly, 
the conflicts and inconsistencies which arise at the level of criminal law practice 
and doctrine are seen as symptomatic of deeper, substantive political questions 
which cannot be effectively submerged by doctrinal rationalisation or by formal 
conceptual analysis — that which focuses on the clear definition or delineation of 
terms without addressing itself to underlying political questions. If we are to 
confront apparent incoherence adequately, we have to go beyond not just the 
enterprise of the stipulative analyst but also that of the moral analyst; for we cannot 
assume that all the political issues relevant to an understanding of how criminal law 
definitions are applied in practice can be explicated in terms of an analysis of the 
substantive values underlying the concepts in terms of which those definitions are 
constructed. This means, thirdly, as at least some critical scholars acknowledge, 
that we have to come to terms with the diversity of roles and meanings which 
criminal justice has in our society if we are to come anywhere near understanding 
the significance of a whole range of practical problems which it throws up. These 
problems range from inconsistencies of enforcement through to what seem on the 
surface to be conceptual arguments at the level of criminal law doctrine. Not least, 
we have to come to terms with the ideological and symbolic aspects of criminal law 
as well as its instrumental functions as one powerful system of social ordering if 
we are to appreciate both the real significance of these various criminal justice 
issues and how they relate to one another. 

The basis on which the argument of this article has proceeded shares a 
commitment to these tenets. But the particular argument raises some important 


60 M. Kelman, op cit n 28. 

61 D. Nelken, ‘Critical Criminal Law’ (1987) 14 JLS 105. 

62 A.W. Norrie, ‘Oblique Intention and Legal Politics’ (1989) Crim LR 768; ‘Intention: More Loose 
Talk’ (1990) Crim LR 642; ‘A Critique of Criminal Causation,’ op cit n 11; ‘Subjectivism, 
Objectivism and Criminal Recklessness,’ op cit n 30. 

63 See Lacey, Wells and Meure, Reconstructing Criminal Law, op cit n 9, ch 1; N. Lacey (ed), ‘Crime: 
Reconstructing the Traditional Syllabus’ in P.B.H. Birks (ed), Examining the Law Syllabus (Oxford: 
Oxford University Press, 1992). 
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questions which those of us committed to developing critical approaches to 
criminal law must confront. In the first place, whilst the argument has been 
consistent with scepticism about the possibility of total coherence at the level of 
legal doctrine, as well as with suspicion that the ‘discovery’ of coherence is an 
ideological rather than an empirical enterprise, it suggests a rather different view 
about the nature of the incoherence which a critical analysis exposes than that to be 
found in some articles espousing a critical approach. Kelman,™ for example, sees 
this incoherence as an inevitable feature of legal discourse, structured as it is 
around a number of ‘fundamental contradictions’ such as that between 
intentionalist and- determinist accounts of human action. Kelman’s project is one of 
critique: the exposure of contingency and arbitrariness at the core of legal 
doctrine. It is not part of his enterprise to suggest how these contradictions might 
be evaded or made sense of, let alone transcended. Nor is the historical 
development of the contradictions explored.© The espousal of this kind of project 
has led to the accusation that critical scholars are involved in an essentially 
negative or even nihilistic enterprise: trashing, deconstructing, knocking down, 
and offering nothing with which to replace the edifice attacked. This point is often 
misplaced, and certainly should not be allowed to blind us to the importance and 
positive political significance of critique. Nonetheless it claims our serious 
attention, not least because the ‘discovery’ that criminal law doctrine is fraught 
with incoherence and contradiction is by now a familiar one. Indeed, in some of its 
forms it could be said merely to represent a particular version of claims made by 
orthodox scholars in moments of desperation over judicial or legislative 
obtuseness. The important and exciting task, of course, is to try to interpret that 
‘incoherence,’ rather than merely expose the awkward judicial or scholarly 
machinations prompted by the demands of the doctrinal precept of coherence. This 
indeed is the project of critical legal scholarship such as Kelman’s. But the 
arguments developed in this article suggest that it is an enterprise which cannot be 
pursued satisfactorily, as has been attempted by critical scholars on some 
occasions,’ exclusively or even mainly by way of analysis of legal doctrine. The 
‘fundamental contradictions’ which critical scholars argue persuasively to be part 
of the structure of legal argumentation are not applied in a vacuum to cases but 
develop in relation to much broader social practices. Even the re-reading of cases 
such as that attempted in this article takes much of its significance from 
understandings external to both doctrine and judicial argument — understandings 
proceeding from analysis of the social practices of ‘criminal justice’ broadly 
conceived. In developing such an interpretation, the analysis of the recent history 
of the concept of intention offered here suggests that apparent incoherences, which 
represent conflicts or illogicalities at the level of legal doctrine, begin to look 
perfectly understandable, part of a meaningful and to some extent co-ordinated 
pattern. 

Before pursuing this point, I should mention a second issue for critical 
methodology which arises from the substance of this article. This is the question of 
the proper place of a focus not just on criminal law in isolation from the broader 
processes of criminal justice but on a particular, narrowly defined area of criminal 
law doctrine — that regularly dissected in the appellate courts. My argument is not 





64 op citn 28. 

65 cf Norrie, op cit n 11. 

66 See P. Goodrich, Reading the Law (Oxford: Basil Blackwell, 1986) ch 7. 
67 See Norrie, ‘Oblique Intention and Legal Politics,’ op cit n 62. 
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that we should simply ignore appeal court cases or issues such as the concept of 
intention just because they are relatively marginal in criminal justice practice 
broadly understood. In a sense my point is more far-reaching than that. I have 
argued that, even in a case such as this, where high legal doctrine, refined judicial 
and academic doctrinal analysis have been brought to bear, they are nonetheless 
unable fully to explicate let alone resolve the issues at stake. We have to look 
beyond the boundaries of criminal law and its doctrines to its social meanings, its 
enforcement practices, its ideological functions and so on. This is true even in so 
far as we need to concentrate specifically on cases. For the defect of orthodox case 
analysis, unfortunately shared by some critiques, is that it focuses on the doctrinal 
aspects of the case and fails to attend to the many other significant aspects revealed 
by a careful perusal of the law report. My analysis of Moloney is an attempt to 
engage in a re-reading — a reading of and between the lines — which has often 
been neglected. And this re-reading brings to the case a sense of the variety of 
points of significance likely to be found there which proceeds from understandings 
which are to an important extent external to criminal law. If this more broadly 
based analysis turns out to be necessary and to have been lacking in the case of this 
much-analysed decision, it must equally, if not more, be so for all those other 
issues of ‘criminal law’ which, when they reach a court at all, are resolved in 
unreported cases in magistrates’ courts. So although my personal sympathies are 
more engaged when reading the doctrinal analyses in Norrie® or Kelman than 
in Smith and Hogan” or Glanville Wiliams,” critical intellectual sympathies 
should push us, I would argue, towards a rather different conception of criminal 
law scholarship. They point, in short, towards a criminal law enterprise which 
dispenses with, or (by way of modest concession to Nelken”) at the very least 
relaxes, the boundaries between criminal law and criminal justice, and which 
addresses criminal justice issues explicitly within a particular social and political 
context.” 

To repeat, it is often observed that critical legal scholars destroy without 
reconstructing. It would be foolishly over-ambitious for me to pretend that I could 
in the space of this article (if indeed in a wider compass) present anything 
resembling a solution to the issues which have been raised. What I do hope to do is 
to set out the kinds of questions which will have to be addressed by criminal law 
scholars if we are to make further progress towards unravelling the complexities 
revealed by the apparently rather discrete problem of the concept of intention. In 
analysing the recent cases, my main emphasis was on an interesting and logically 
problematic combination of appeals to conceptual stipulation and ordinary usage. 
The argument was that problems with either approach constantly pushed judges 
back towards the other, in a kind of endless dialectic. At the doctrinal level, this 
looks incoherent. But once we step back and think about the broader context within 
which criminal law operates, it begins to look like a rather meaningful strategy 
which contributes quite directly and comprehensibly to the perceived legitimacy of 
criminal law. The judges are seen to desist from behaving like legislators; they 


68 ibid. 
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71 A Textbook of Criminal Law, op cit n 5. 
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appeal to common usage in a way which suppresses the extent to which criminal 
laws are imposed by an exercise of power, emphasising the reciprocity of the 
system. 

It is customary on the left of the political spectrum to regard this kind of strategy 
as a rather transparent ideological operation: an attempt at mystification which can 
easily be exposed for what it is. Once we scratch the surface, we will see that the 
idea of criminal law judgments as rooted in ‘ordinary,’ consensual social practice 
is applied only in strictly circumscribed areas, and whatever the real interests of 
the dominant groups are threatened by it, the ‘criminal law’ viewpoint and that of 
the “ordinary person’ quickly diverge.” As E.P. Thompson suggested in his study 
of certain eighteenth-century criminal laws,” this is too quick a way with the 
question. For, even from an instrumental point of view, criminal law would not be 
perceived as legitimate by enough of its subjects if it was really only a thinly 
disguised system of the oppression of certain groups: it would not be able to sustain 
a sufficient perception of legitimacy to generate order. But, conversely, as all the 
evidence about patterns of criminal enforcement shows, the ice here is relatively 
thin. In fact, in our society, criminal justice is pursued, law and order is 
maintained, predominantly at the expense of certain very constant demographic 
groups — groups which also bear a disproportionate burden of other sources of 
social disadvantage. Indeed, the composition of the most important group from 
which legitimating ‘ordinary judgments’ proceed — the jury — whilst in theory 
random, in practice is socially skewed in both class and ethnic terms.”° This poses 
a perpetual problem for the criminal justice system, whose legitimacy and hence 
efficacy are always vulnerable to being undermined by the patterned facts of its 
administration and impact. 

The delicate balancing act which criminal justice always has to perform in a 
relatively open and democratic society is surely one of the most interesting and 
most under-attended to questions from a criminal law point of view. What even my 
necessarily crude analysis shows is that, once we look at criminal law not as a body 
of doctrine but as a social practice, and once we read cases on that basis, apparent 
contradictions can be reconstructed as both contradictory and sensible. Criminal 
law in a self-professed democratic society has to operate on the basis of at least a 
threshold of shared meanings: a critical mass of the population has to see it as 
something which protects non-partisan interests. Hence, ideas about equality and 
the reciprocal recognition of important interests are a real part of criminal justice 
theory and practice. Yet its inevitable involvement in maintaining the status quo — 
a particular, and unequal, division of goods, powers and entitlements — always 
threatens to expose it as a naked exercise of power in the interests of some over 
others. In a real sense, it is both of these things — and many others as well. 

In this country we are constantly reminded by politicians and the mass media of 
rising crime levels: offending behaviour is a salient social problem, and one 
which, like criminal justice enforcement, has a disproportionate impact on 
independently disadvantaged groups. This is one important aspect of the social 
reality of crime. But I would suggegst that from a criminological and criminal legal 
point of view, the questions, ‘why do so many people obey the law’ and, in 
particular, ‘what role do laws and legal ideology play in forming the social 


74 See Norrie, op cit n 11, pp 690—691, 694. 
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conditions which promote obedience’ are both more interesting and more 
problematic than that of why so many people break criminal laws. Given the very 
uneven distribution of the (particularly proprietary) interests which criminal law 
protects, the levels of obedience to criminal law’s proscriptions are remarkable. 
What criminal lawyers need to seek here, and what we can contribute, is an 
understanding of how criminal legal practices — legislative, judicial and other — 
help to generate the image of reciprocity, fairness and mutuality, notwithstanding 
both the facts of unequal impact and abuses within the process such as recent 
publicised miscarriages of justice. For it is this image which underpins the relative 
efficacy of the whole system, by capturing the beliefs and allegiances of legal 
subjects. 

The analysis here has much in common with Alan Norrie’s suggestion that 
debates in the recent cases on intention have to do with conflicts around liberal 
conceptions of criminal law as protecting individual rights and as a system of social 
control.” The difference in emphasis consists in looking beyond legal discourse 
to expose the ways in which it is a distortion to represent these as in a simple sense 
contradictory. The claim is that, when one looks at a broad range of social 
practices within and around the arena of ‘criminal justice’ —_ policing, 
prosecuting, sentencing, punishing, talking about ‘crime’ in a variety of influential 
fora — what appear in terms of a strictly logical analysis of both the traditional and 
the critical kind to be contradictory and confused can rather be understood as part 
of a delicately balanced equilibrium. The maintenance of this equilibrium depends 
on holding the tensions at bay by exploiting the logically contradictory discourses 
but disguising the fact by moving between different levels of and spheres for 
analysis. It follows that it is central to the critical project to reunite that which 
orthodox scholarship, the self-conception of legal doctrine and the whole structure 
of the academy have put asunder, and to question not only the autonomy of ‘law’ 
but also that of ‘criminal justice.’ On this view, all our attempts to understand 
criminal legal practices have to be seen as specific and partial attempts to come to 
grips with the general question of how social order is produced and maintained. 

A consideration of the implications of judicial recourse to the notion of ordinary 
usage is one useful strategy in this respect. So far, we have focused on the role of 
appeals to ordinary usage in underpinning the received legitimacy of criminal law. 
But we should not forget another important issue which this particular example 
raises. This is the question of why ‘ordinary usage’ is indeed such an unreliable 
resource for criminal law. As we have seen, at the rhetorical level, the idea of 
common usage can always be used by judges even where the existence of shared 
meanings is dubious. Of course, judges have to be careful not to be transparently 
disingenuous, in which case their appeal to ‘ordinary’ usage as a legitimising 
device will be likely to backfire. In the case of delegation to juries, the problems 
are more concrete and immediate. The jury may be unable to agree: different juries 
may give different conclusions. Urgent and difficult questions arise about the ways 
in which factors central to the constitution of identity — age, class, ethnicity, 
gender — fragment the idea of an ‘ordinary’ viewpoint and complicate our 
understanding of the democratic credentials and hence legitimating potential of the 
jury. This threatens not only another aspect of the rule of law ideal, but also the 
capacity of the appeal to common usage to legitimise criminal law. For if that 
appeal exposes heterogeneity and fundamental disagreement, in the absence of any 
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deeper consensus about how such disagreements or questions of application ‘at the 
margins’ can be negotiated within the relevant interpretive community, it will have 
been counter-productive and will probably rather expose the sense in which 
criminal law meanings are imposed from above. This hypothesis suggests that the 
use of appeals to ‘common’ meaning or ‘ordinary’ usage have to be carefully 
policed by lawmakers and legal actors, and indicates the need for a wide-ranging 
study of how such appeals are made across a variety of areas of criminal law, and 
with what kinds of result and implication. It also suggests that the study of areas in 
which shared understandings of words used in the definitions of offences are 
problematic will provide useful insights into areas were the legitimacy of criminal 
Justice is threatened, and where the danger of repressive impositions of criminal 
justice power is greatest. 


Conclusion 


My conclusion, then, has more to do with the methodology of criminal law 
scholarship than with any specific prescription for the shape or use of conceptions 
of intention in criminal law. Certainly, my answer to the question of my title is that 
the transcendentally valid concept of intention which some commentators take 
themselves to be seeking is illusory rather than elusive. Furthermore, the idea of a 
socially produced concept of intention which can be applied clearly and stably 
across a range of cases is, for rather more complex reasons, elusive. But I hope to 
have shown that this is for slightly different, and rather more interesting, reasons 
than sceptical arguments have so far acknowledged. In particular, the lessons of 
the frustration and indeterminacy which seem to be borne of traditional theoretical 
enterprises in areas such as this should not lead us to throw up our hands in 
despair. They should rather encourage us to cast our gaze somewhat wider in the 
search for illumination. The exhortation for criminal law scholars to become 
interested (even expert) in a wide range of social practices, and to draw on a range 
of disciplinary techniques, may seem intimidating or overdrawn. The most 
persuasive argument I can offer in making it is provided by the rather 
disappointing progress so far made towards the ideas widely subscribed to by 
criminal law scholars by way of the kind of analysis traditionally, and sometimes 
radically, endorsed. 
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Collateral Attack — Attacking Ultra Vires Action 
Indirectly in Courts and Tribunals 


Carl Emery* 


Judicial review in England is not the exclusive preserve of the superior courts. It is 
clear that all levels of trial court, whether criminal or civil, have some jurisdiction 
to determine ‘vires’ points when properly raised by way of defence to proceedings 
of which they are seised. But certain questions remain as to precisely what is and 
what should be the extent of that jurisdiction.! It is clear also that there are 
circumstances in which both a plaintiff in ordinary civil proceedings? and a party 
who has brought proceedings before an administrative tribunal? may in those 
proceedings attack public authority action on the basis that it is ultra vires. In order 
to explore the circumstances in which such attacks may be mounted, this article 
addresses the following two questions. In what circumstances may a plaintiff seek 
a determination of a public law issue in ordinary civil proceedings? (“The plaintiff 
question’). And in what circumstances may a party who has brought a case before 
an administrative tribunal invite the tribunal to adjudicate upon any public law 
issue arising? (“The tribunal question’). 

In the formulation of these two questions the term ‘a public law issue’ means an 
issue as to whether a public authority or body discharging a public function has 
acted ultra vires or in a manner which would otherwise attract the supervisory 
jurisdiction of the High Court.* f 

Where a particular case raises either of these questions and the case contains also 
a European Community law element, certain special considerations arise. It will 
thus be convenient to deal first with the purely domestic case law on each question 
(Parts A and B). In Part C the Community law dimension of both questions will be 
considered. Part D advocates a more coherent approach to the questions. 


A The ‘Plaintiff Question’ in English Domestic Law 
1 Preliminary Considerations: The Rule in OReilly v Mackman 


It has been clear since O’Reilly v Mackman5 that ordinary civil proceedings 
may not be brought by a party whose complaint is solely that ‘a decision of a public 
authority [has] infringed rights to which he was entitled to protection under public 
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law.” If a litigant wishes to seek an injunction or a declaration® by way of 
remedy for such infringement alone, he must proceed under RSC Order 53 by 
application for judicial review. For the 1977 reform of the Order 53 procedure 
largely eradicated the deficiencies of its predecessor and incorporates special 
features designed on the one hand to facilitate in proper cases the grant of relief 
against public authorities which have infringed a person’s ‘public law rights’; and, 
on the other, to protect public authorities from ‘groundless, unmeritorious or 
tardy’? challenges to the legality of their action. In these circumstances, for a 
person whose sole complaint is that a public authority has acted ultra vires to 
proceed by way of ordinary civil proceedings would be an ‘abuse of the process of 
the court.’ For he would be attempting ‘to evade the provisions of [RSC] Order 53 
for the protection of such authorities.’!° 

There are, however, very many and varied circumstances in which a party may 
claim that a public authority has committed a breach of contract or tort or other 
civil wrong against him, but where the success of that claim turns upon the 
resolution of a public law issue. May such a party pursue his claim via ordinary 
civil proceedings, seeking within those proceedings a determination of the public 
law issue? 

A number of examples of cases of this type, hereafter referred to as ‘mixed 
cases,’ are given in section B below. It will be convenient to conclude these 
preliminary observations by contrasting briefly the raising of public law issues by 
way of defence. 


Defence Contrasted with Attack 
Since the decision in O’Reilly v Mackman, the House of Lords has ruled, in 
Wandsworth London Borough Council v Winder," that a defendant to a private 
law action is not precluded by the rule in O’Reilly from raising public law issues by 
way of defence, even though, of course, a successful ‘vires defence’ may entail 
that a court holds a public authority act or decision to be ultra vires well outside the 
period within which (and free of the other procedural constraints subject to which) 
the decision might have been attacked by application for judicial review. This 1s 
essentially because, as Lord Fraser said in Winder, “the arguments for protecting 
public authorities against unmeritorious or dilatory challenges to their decisions 
have to be set against the arguments for preserving the ordinary rights of private 
citizens to defend themselves against unfounded claims.’!? However, the position 
of a plaintiff differs from that of a defendant in certain important respects. 
First, a plaintiff, unlike a defendant, has chosen the forum in which he mounts 
his attack. As Lord Fraser observed in Winder, ‘[the defendant] did not select the 
procedure’!? — on which basis it is difficult to characterise the raising of a vires 
defence as an abuse of process. Furthermore, the effect of applying the O’Reilly 
rule in the defence situation would be to require the defendant, in order to avoid 
liability, to initiate a fresh set of proceedings (application for judicial review) in 
tandem with the existing proceedings against him. But if in a mixed case the law 
were to require a plaintiff who needs to raise a vires point to proceed by application 


7 ibid at 285, per Lord Diplock. 
8 Or, of course, as provided by the Supreme Court Act 1981, s 31(1), any of the prerogative remedies. 
9 ibid at 282. 

10 ibid at 285. The provisions referred to are, chiefly, the leave, standing and time limit features of the 

Order 53 procedure. 

11 [1985] AC 461; see ‘The Vires Defence’ at p 326. 

12 [1985] AC 461, at 509. 

13 ibid. 
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for judicial review, he would ordinarily be able to obtain’ within that one set of 
proceedings the damages or other private law remedy he seeks." It is thus not to 
be assumed that plaintiffs in mixed cases can avoid, as defendants can, the fetters 
of O’Reilly. 


2 Cases Where Issues of Vires and Liability are Mixed 


A number of categories of case will now be considered in which the success of a 
plaintiff s action will turn upon the resolution of a public law issue. For subsequent 
consideration will be whether such mixed cases may today be litigated by way of 
ordinary civil proceedings. 

The first category is where a claim for breach of contract is made against a 
public authority.!° Suppose that a plaintiff claims that a public authority is in 
breach of contract and that the authority’s defence is that the alleged breach is 
authorised under its statutory powers. For example, in Dowty Boulton Paul Ltd v 
Wolverhampton Corpn (No 2)!6 the plaintiff company sued the local authority for 
breach of its contract to permit the plaintiff to use for 99 years an airfield owned by 
the authority. The authority’s defence was that its statutory powers permitted it to 
appropriate the land for other uses if it considered that the airfield was no longer 
required. 17 

Next consider a claim against a public authority for breach of accrued statutory 
private rights. This category includes cases such as Roy v Kensington etc Family 
Practitioner Committee.'* Dr Roy was a general practitioner on the Committee’s 
NHS list. Under statutory provisions a GP who had been placed on a Committee’s 
list was entitled to be paid a certain stipend (a “basic practice allowance’) if, inter 
alia, the Committee considered that he was devoting a substantial amount of time 
to NHS work. In Dr Roy’s case the Committee formed an opinion that he was not 
devoting a substantial amount of time to NHS work and awarded him an allowance 
20 per cent below the full basic practice allowance. Dr Roy sued for breach of 
what he said was his private law entitlement to the full amount. The substantive 
issues!? between Roy and the authority were whether Roy did have such 
entitlement and, if so, whether the authority had acted intra or ultra vires in 
reducing it.” 


14 cf Roy’s case below, where, in Lord Lowry’s view (see [1992] 1 AC 624, 650), the doctor could not 
have obtained by application for judicial review an order for the payment of the full practice 
allowance. But cf P. Cane in [1992] PL at 195. 

15 Or (as in all the categories discussed in the text) any other body or person exercising a public function. 

16 [1976] Ch 13. 

17 In another case of this category the authority’s defence might be that the contract is ultra vires and so 
cannot be enforced — see eg Doyle v Northumbria Probation Committee [1991] 1 WLR 1340. Cf also 
the facts giving rise to Hazell v Hammersmith and Fulham LBC [1992] 2 AC 1. Now that it is. 
established that a public authority may be liable to a restitutionary claim for repayment of money paid 
to it under mistake of law (see Woolwich Equitable Building Society v IRC [1992] 3 WLR 366), mixed 
cases may arise in this area also: suppose eg that a plaintiff seeks restitution of money demanded by 
and paid to a public authority whose defence is that the demand was intra vires. May such a case be 
litigated by way of ordinary civil proceedings? See Law Commission Consultation Paper No 126 
(1993) s 10; J. Beatson at (1993) 109 LQR 1. 

18 [1992] 1 AC 624. 

19 The case went to the House of Lords on the question whether the O’Reilly rule precluded Dr Roy from 
attacking the Committee’s decision in ordinary civil proceedings (see p 649 below). 

20 For another example of a mixed case of this type, see R v Secretary of State for Transport, ex p Sherriff 
and Sons Ltd, The Times, 18 December 1986; same v same (No 2), The Independent, 12 January 
1988; [1989] PL 197 (A.W. Bradley). 
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Next suppose that a plaintiff sues a public authority in trespass after the authority 
has demolished the plaintiff’s house purporting to rely upon its powers under the 
‘dangerous building’ legislation.”! The public law issue will be whether or not the 
authority can show that in the circumstances the demolition was authorised by the 
legislation.”” 

The next category concerns claims for damages caused by negligent and ultra 
vires exercise of public power. For example, Lonrho plc is seeking damages from 
Mr Norman Tebbit and the Department of Trade and Industry (at which he was 
Secretary of State at the material time). The damages are claimed in respect of 
alleged negligence in the timing of the minister’s decision in the exercise of his 
statutory power to release Lonrho from an undertaking it had given relating to the 
purchase of shares in House of Fraser. The substantive issue between the parties is 
whether the minister owed and, if so, breached a duty of care in respect of the 
timing of the release.24 Browne-Wilkinson VC held that in the circumstances of 
the case ‘it is a prerequisite of liability in negligence that the acts complained of 
were ultra vires.’ Thus, it may be said that this is a mixed case of the type under 
consideration. 

Lastly, consider a claim against a public authority in respect of misfeasance in 
public office. A public authority commits the tort of misfeasance in public office if 
in acting ultra vires it causes damage to a person and either it was maliciously 
disposed towards that person or it knew that its action was ultra vires and would 
injure him.” Since, again, it is a prerequisite of liability that the acts complained 
of were ultra vires, an action for misfeasance may be regarded as a case where 
issues of vires and liability are mixed. 

Having just referred to cases of liability of public authorities for the negligent 
and intentional infliction of harm through ultra vires actions, one may note here 
that it is a general principle of English domestic law that a public authority is not 
liable to pay damages in respect of injury caused by ultra vires action in the 
absence of fault.” In Part C of the article, it will be seen that the situation may be 
otherwise in cases containing a Community law element. 

In all the examples of mixed cases given above, the success of the plaintiff’s 
claim depends upon the resolution of a public law issue and the question thus arises 
whether he may seek a determination of the public law issue in ordinary civil 
proceedings.” Before turning to this question, this section may be concluded by 


21 See Building Act 1984, ss 77 et seq. 

22 cf Cooper v Wandsworth Board of Works (1863) 14 CB (NS) 180. For a contemporary case law 
example of a case of this type, see British Waterways Board v Anglian Water Authority and Allison 
Ltd, The Times, 23 April 1991. See also Short v Tower Hamlets LBC (1985) 18 HLR 171 (CA). 

23 Lonrho plc v Tebbit [1991] 4 All ER 973 (Browne-Wilkinson VC); [1992] 4 All ER 280 (CA). For 
another example, see Rowling v Takaro Properties Ltd [1988] AC 473. 

24 The case has so far been reported only in respect of an unsuccessful application by the defendants to 
have the claim struck out on the grounds that it disclosed no reasonable cause of action or was an abuse 
of the process of the court under the rule in O’Reilly v Mackman (as to which, see p 648 below). 

25 [1991] 4 All ER at 982c. 

26 Bourgoin SA v Ministry of Agriculture etc [1986] QB 716. 

27 See Nourse LJ in the Bourgoin case (previous note), at p 790. For a recent example of the operation of 
the rule in the context of an unlawful refusal of taxi licences, see R v Knowsley MBC, ex p Maguire, 
The Times, 26 June 1992. See also Cocks v Thanet DC [1983] 2 AC 286 — housing for homeless 
persons. Cf where a private law entitlement is held to have accrued to the plaintiff: ibid. 

28 In all the examples in the text, the authority whose allegedly ultra vires action the plaintiff seeks to 
attack is defendant to the proceedings. But this will not necessarily be the case. If an authority is not 


originally a party it may be possible for it to be joined as a party under RSC Ord 15 (see ‘The Vires 
Defence’ (1992) 51 CLJ 308, at 319, n 43). 
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observing that the examples given fall into two broad groups. In categories 1—3 
above, the plaintiff claims that the defendant authority has committed a tort, breach 
of contract or other civil wrong of a type which may be committed by a private 
individual as well as by a public authority. The chief public law issue likely to arise 
in cases of categories 1—3 is whether the special public powers of the authority in 
effect authorise what would otherwise be a civil wrong. In categories 4 and 5, by 
contrast, the plaintiff claims that the defendant authority has committed a civil 
wrong of a kind which may be committed only by a public authority: a civil wrong 
the essence of which is ‘ultra vires action sounding in damages.’ Here the public 
law issues are likely to be not only whether the authority has acted ultra vires but 
also whether ultra vires action of the kind in question is capable of sounding in 
damages. Whether this distinction between ‘ordinary’ and ‘special’ civil wrongs 
has or should have any significance in answering the question whether mixed cases 
may be brought by ordinary civil proceedings will be considered below. 


3 The ‘Collateral Issue’ Exception to the Rule in O’Reilly v 
Mackman 


In O’Reilly v Mackman, Lord Diplock indicated that an exception to the general 
rule might be ‘where the invalidity of the [public law] decision arises as a collateral 
issue in a claim for infringement of a right of the plaintiff arising under private 
law.’ In what sense did Lord Diplock use the word ‘collateral’? 


Two Possible Meanings of ‘Collateral’ 

First, a public law issue may be said to be ‘collateral’ if it arises in proceedings not 
specially designed to resolve such an issue. In his classic work?’ on the English 
law concerning the scope of direct and collateral challenge to the validity of official 
action, Rubinstein defines a direct attack as one made ‘in proceedings specially 
designated by law for the purpose of having . . . a[n] official decision set aside, 
reversed, or modified.’?! What types of proceedings available today could be said 
to be ‘specially designated’ in this way? Plainly included are applications for 
judicial review and all varieties of appeal, as well as other forms of procedure’? 
provided by statute for the purpose of challenging the validity of official action; 
also applications for habeas corpus.” 

By contrast, if a litigant seeks to impugn the validity of a particular official act or 
decision in proceedings designed for a purpose other than to secure the setting 
aside, reversal or modification of such act or decision, he may be said to mount a 
collateral attack upon it.%* The most obvious examples would be where a plaintiff 
in ordinary civil proceedings seeks to establish” (or a defendant in civil or 
criminal proceedings seeks to deny”) liability by inviting the court to proceed on 
the basis that certain official action is invalid, albeit that it has not already been set 
aside by way of direct attack. The civil or criminal proceedings are designed to 





29 [1983] 2 AC 237, at 285. 

30 Rubinstein, Jurisdiction and Illegality (1965), referred to below as ‘Rubinstein.’ 

31 ibid pp 37—38. 

32 eg statutory review procedures in planning and compulsory purchase legislation (see Wade, 
Administrative Law (6th ed, 1988), p 733). 

33 See further text to n 78 below. 

34 See Rubinstein, loc cit; see also Wade, op cit p 331; Emery and Smythe, Judicial Review (1986) p 29. 

35 ie in a ‘mixed’ case — see examples at p 645 et seq above. 

36 See ‘The Vires Defence.’ 
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resolve issues of liability. If within such proceedings a party is permitted to raise a 
validity issue he may be said to do so collaterally or ‘indirectly.’3’ 

In short, then, a direct attack upon the validity of official action is an attack 
mounted in proceedings designed for that purpose. A collateral attack is one 
mounted in proceedings designed for a different purpose. If Lord Diplock in 
O'Reilly was using the word ‘collateral’ in this sense, a public law issue would 
arise ‘as a collateral issue’ wherever it arose in proceedings other than application 
for judicial review. On this basis, Lord Diplock could be regarded as having 
sanctioned the use of ordinary civil proceedings in all mixed cases.*8 Why should 
this be? 

On the one hand, considerations do arise in a mixed case which are absent from a 
purely public law case — in particular, the possibility that if a litigant is required to 
proceed by application for judicial review, the limitation period for his private law 
claim will have been effectively reduced from the usual six years to the three 
month period prescribed under Order 53. It may have been considerations of this 
sort which led Lord Diplock to formulate his collateral issue exception. 

On the other hand, earlier in his speech Lord Diplock had pointed ov at under 
the then new procedure of application for judicial review (but not under the 
procedure it had replaced) the applicant may include ‘a claim for damages for 
breach of a right in private law . . . resulting from an invalid decision of a public 
authority.’*? This might appear to suggest that the O’Reilly rule applies equally to 
‘mixed’ cases with the effect that a litigant whose case raises both public and 
private law issues may not prosecute his claim by ordinary civil proceedings. For 
what Lord Diplock described as ‘the need, in the interests of good administration 
and of third parties who may be indirectly affected by the decision, for speedy 
certainty as to whether it has the effect of a decision that is valid in public law’ 
would appear to be as great in a ‘mixed’ case as in a purely public law case. It may 
be such considerations which have led to suggestions that Lord Diplock was using 
‘collateral’ in a more restricted sense than that just considered. 

In this second, more restricted, sense a public law issue would be ‘collateral’ 
only if it were not the central issue in the proceedings in question. In Wandsworth 
LBC v Winder,” the House of Lords held that a council house tenant might 
challenge the validity of a rent increase by way of defence to an action for 
possession based on his non-payment. But Lord Fraser did not find for the tenant 
on the basis of Lord Diplock’s collateral issue exception. He considered that the 
vires issue in the case was not ‘truly collateral’ because ‘it is the whole basis of the 
respondent’s defence and it is the central issue which has to be decided. ”™*! Again, 
in Lonrho plc v Tebbit,* it was argued for the Crown with reference to Lord 
Diplock’s ‘collateral issue’ exception that the ‘public law issue ... is not a 
collateral matter but an essential ingredient of Lonrho’s cause of action.’ It may be 
that counsel** had in mind the distinction made above between ‘ordinary’ and 


37 A further, but less obvious, category of collateral or indirect attack as thus defined is contemplated in 
the ‘tribunal question’ — see Part B below. 

38 Perhaps, indeed, in mixed cases ‘the rule applies that the plaintiff may choose the court and the 
procedure which suits him best’ (per Lord Wilberforce in Davy v Spelthorne BC [1984] AC 262, 278). 

39 [1983] 2 AC 237, 283. 

40 [1985] AC 461. 

41 ibid at p 508. (The House found for the tenant on the basis that to defend oneself against an unfounded 
claim cannot be characterised as an abuse of process.) 

42 [1991] 4 All ER 973. 

43 Mr John Laws. 
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‘special’ civil wrongs and was arguing in effect that cases, such as Lonrho, raising 
issues as to the extent of special public authority liability should always go by way 
of application for judicial review because the public law issue could never in such a 
case be regarded as other than central. But Browne-Wilkinson VC held that 
Lonrho could proceed by writ: ‘The requirement to show .. . ultra vires is not 
purely collateral, but it is only one ingredient in the cause of action.’“ It remained 
nevertheless unclear whether there might be some mixed cases where the public 
law issue was so dominant — so much the central issue — as to carry the case 
outside Lord Diplock’s collateral issue exception.” 


The Uncertainty Unresolved — the Roy Case 

In 1992, in the Roy case,“ the House of Lords declined the opportunity to resolve 
the uncertainty as to the scope of Lord Diplock’s ‘collateral issue’ exception in 
O’Reilly. The case went to the House of Lords on the question whether the 
O’Reilly rule precluded Dr Roy from attacking the Committee’s decision in 
ordinary civil proceedings. The House held not: on the proper construction of the 
statutory provisions, once on the NHS list, a GP had a private law claim ‘to be paid 
for the work that he has done’ — a claim which he could assert by ordinary civil | 
action. 

On the question of the extent of Lord Diplock’s ‘collateral issue’ exception in 
O’Reilly, counsel*® for Dr Roy invited the House to choose between two 
approaches essentially akin to the two meanings of ‘collateral’ discussed above. He 
labelled as the ‘broad approach’ the proposition that the O’Reilly rule did not 
generally preclude the use of ordinary civil proceedings by a plaintiff who was 
seeking to assert private law rights but who in order to make good his claim needed 
to attack the validity of certain official action. The ‘narrow approach’ was that the 
O’Reilly rule did generally preclude ordinary civil proceedings by a litigant 
seeking to raise a public law point, even where the litigant asserted also a private 
law claim; but that there were some cases (presumably where the public law issue 
could be regarded as ‘collateral’ in the sense of subsidiary to, or less central than, 
the private law claim‘) where, exceptionally, the rule did not apply. 

The House of Lords in Roy declined to choose between the broad and the narrow 
approaches, holding instead that, even if the narrow approach were correct, Dr 
Roy’s case would fall within it. One of the eight features of the case listed by Lord 
Lowry® in reaching this conclusion was that ‘[w]hen individual rights are 
claimed, there should not be a need for leave or a special time limit, nor should the 
relief be discretionary.’ It might, of course, be argued that this suggests that for 
practical purposes the broad approach will prevail and that it will rarely, if ever,>! 
be an abuse of process for a plaintiff whose pleadings do disclose a private law 


I 


44 ibid at 987f. The judge was upheld on appeal: [1992] 4 All ER 280. 

45 On ‘collateral in the sense of being a subsidiary part of an essentially private law claim,’ see further 
Law Commission Consultation Paper No 126 (1993) s 3.9, citing Gillick v West Norfolk AHA [1986] 
AC 112 (n 61 below). 

46 [1992] 1 AC 624. The facts of the case were related at p 645 above. 

47 [1992] 1 AC, at 650. See also pp 652—653 (Lord Lowry); cf p 630 (Lord Bridge); see further 
Tanney, ‘Raising Public Law Issues as a Plaintiff’ (1993) 56 MLR 575. 

48 Gavin Lightman QC. 

49 Lord Lowry’s reference (see text below) to cases ‘dominated’ by private law rights suggests that the 
House interpreted the ‘narrow approach’ thus. 

50 [1992] 1 AC, at 654. 

51 At ibid p 637, Lord Lowry gave as a hypothetical example of where a claim such as Dr Roy’s might 
properly be struck out as an abuse of process: ‘where he complains of an elementary mathematical 
error’ — which could be dealt with satisfactorily through the statutory ‘representations’ procedure. 
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claim to proceed by ordinary civil proceedings. This argument could be buttressed 
by observing that Lord Lowry said that: ‘For my part, I much prefer the broad 
approach, which is both traditionally orthodox and consistent with the Pyx Granite 
principle,” as applied in Davy v Spelthorne BC® and in Wandsworth London 
Borough Council v Winder.* It would also, if adopted, have the practical merit of 
getting rid of a procedural minefield.’ Moreover, Lord Lowry cited a number of 
other reported judgments” in which courts had indicated clear preference for the 
broad approach. 

Against this argument, though, one must note that having expressed his 
preference for the broad approach Lord Lowry proceeded: ‘I shall, however, be 
content for the purpose of this appeal to adopt the narrow approach, which avoids 
the need to discuss the proper scope of the rule, a point which has not been argued 
before your Lordships and has hitherto been seriously discussed only by the 
academic writers.’°’ 

At present, then, it is impossible to assert with confidence that Lord Diplock’s 
‘collateral issue’ exception permits the use of ordinary civil proceedings by all 
plaintiffs who in order to make good a private law claim need to attack the validity 
of certain official action. It appears that the O’Reilly rule will not generally apply 
‘if the effect would be that [a plaintiff's] power to enforce his private law rights 
.. . either would or might be adversely affected’; or if the plaintiff s private law 
rights ‘dominate’ the proceedings.’ But the narrow approach, incorporating as it 
does the imprecise notion of ‘dominance,’ will leave uncertain the scope of the 
‘collateral issue’ exception“! to the O’Reilly rule and so will tend to encourage 
more litigation.” 

The critical and outstanding question is whether the considerations of general 
principle advanced by Lord Lowry in support of the broad approach should 
themselves be regarded as compelling. Or, on the contrary, is it the case that when 





52 In his speech Lord Lowry made a number of references to Pyx Granite Co Ltd v Ministry of Housing 
and Local Government [1960] AC 260. He endorsed the view that the ‘Pyx Granite principle’ that ‘the 
subject’s recourse to [the] courts for the determination of his rights is not to be excluded except by 
clear words’ could be invoked ‘not merely against barring a subject from the courts, but against 
excluding him from a particular mode of procedure’ (p 646). In the O’Reilly context, this principle 
would cast doubt on the constitutional propriety of any general rule prohibiting plaintiffs who are 
seeking to vindicate private law rights from raising public law points in ordinary civil proceedings. See 
also Shears Court Mgt Co Ltd v Essex CC (1986) 85 LGR 479. 

53 [1984] AC 262, at 274. 

54 [£1985] AC 461, at 510. 

55 [1992] 1 AC, at 653. 

56 See in particular Sir John Donaldson MR in An Bord Bainne Co-op Ltd v Milk Marketing Board [1984] 
2 CMLR 584, at 588; also Goff LJ in the Court of Appeal in Winder’s case [1985] AC 461, at 480. 
See also Doyle v Northumbria Probation Committee [1991] 1 WLR 1340. 

57 [1992] 1 AC, at 653. 

58 per Goff LJ in the passage of his judgment in Winder which was cited with approval by Lord Lowry in 
Roy (see n 56 above). See also per Lord Fraser in Davy v Spelthorne BC [1984] AC, at 274. 

59 See Lord Lowry in Roy, at p 654. 

60 Where a public law issue dominates a mixed case it may be that the O’Reilly rule will apply: see 
Lonrho plc v Tebbit [1991] 4 All ER, at 987f. 

61 Even if it is ultimately held that the broad approach is correct, a further uncertainty remains: in a 
‘mixed’ case to which O’Reilly does not apply, may a plaintiff nevertheless choose to proceed by 
application for judicial review? There are weighty dicta that the litigant would have the choice: see per 
Lord Wilberforce in Davy v Spelthorne BC (as cited in n 38 above). See also Gillick v W Norfolk AHA 
[1986] AC 112, at 178. But dicta of the Court of Appeal in Roy (see [1992] 1 AC, at 651 — 652) seem 
to be the other way. 

62 For a case where O'Reilly was held to preclude civil proceedings because there was ‘a substantial 
public law element in the plaintiff’s claim,’ see Guevara v Hounslow LBC (1987) 86 LGR 186. 
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all relevant matters are considered, there are strong arguments in favour, of 
generally requiring public law issues to be litigated by application for judicial 
review, even where those issues arise in the context of a private law claim? 

A key issue in addressing this question is highlighted by Lord Lowry’s passing 
statement in Roy that the broad approach to the scope of Lord Diplock’s ‘collateral 
issue’ exception is ‘traditionally orthodox.’ Why, traditionally, has the law 
permitted plaintiffs to raise vires issues collaterally (ie in proceedings other than 
special public law proceedings)? Should it continue to do so? a 


4 ` 


4 Collateral Attack — the Pre-O’Reilly Orthodoxy 


Historically, the English law. governing direct and collateral challenge is rooted in . 
the doctrine of ultra vires and may be summarised as follows. An official act or 
decision may be unlawful in the sense that it is of a category which the authority 
has no power to undertake. Such action is said to be ‘ultra vires’ or, in an 
equivalent and older phrase, ‘outside the jurisdiction of the authority concerned. 
On the other hand, an official act or decision may be of a category which the 
authority is empowered or bound to undertake but the action may nevertheless be 
vulnerable to legal attack because it is vitiated by some error. Such action may be 
denominated ‘simply erroneous.’ Simply erroneous action (being, ex hypothesi, of 
a category falling within the jurisdiction of the authority) has always been regarded 
by the law -as valid and effective for all purposes unless and until subjected to a 
successful direct attack. By contrast, the rule developed that ultra vires action 
might be attacked either collaterally or, alternatively, directly. 

It has been suggested elsewhere® that the development of the principie that 
simply erroneous action can be challenged only directly may embody the 
hypothesis that the correction of error in a particular field can efficiently: be 
undertaken only by a person or body with a specific expertise in the field in 
question. The contrasting principle that ultra vires action can be challenged 
collaterally might be similarly explicable if it were the case that the notion of 
‘boundaries’ of power or jurisdiction were one capable of straightforward 
application — as it might be if it were confined to questions of temporal or 
territorial competence or to delimiting broad functional areas of competence. For 
these matters might be thought to be capable of efficient determination by any 
court or tribunal seised of issues to which such matters were relevant. 

But if the legal notion of vires or jurisdiction were indeed capable of such simple 
application, one might expect that considerations of tribunal competence would 
have yielded the principle that jurisdictional issues could be raised only collaterally 
— for if jurisdictional matters were so easily resolvable, why should it be 
necessary for the law to provide special forms of procedure by which to resolve 
them? Contrariwise, if the notion of jurisdiction were more complex than this and 
required special legal expertise in its application, it might seem difficult to explain 
why collateral attack should ever be permitted — for, as with errors ‘within 
jurisdiction,’ a special expertise and a special procedure would appear to be 
required for their efficient resolution. How, then, did the principle come to be 
established that ultra vires action might be attacked either directly or collaterally? 
To answer this question a brief historical excursus is required. 


63 ‘The Vires Defence,’ p 313. 
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At one time, a person’s chief or sole remedy for the enforcement against him of 
a judgment outside jurisdiction was a civil action for trespass to person or 
property™: if an authority overstepped the boundaries of its jurisdiction it ‘had to 
bear the consequences of disregarding [those] limits.’ Obversely, the case of 
the Marshalsea in 1612% established that no such action lay for the enforcement 
of a judgment within jurisdiction, albeit that the judgment was in, some fashion 
erroneous: ‘[t]he jurisdictional limits are regarded as constituting the judge’s 
defence lines: within them he is safe from the hazards of liability in tort.’°” The 
remedy of certiorari (‘quashing,’ or declaring invalid, patently erroneous 
decisions) was developed in the seventeenth century in order to provide some 
redress for erroneous decisions within jurisdiction. And it appears that initially the 
courts did take the view that action outside an authority’s jurisdiction could not be 
attacked directly by certiorari®® — in other words, that such action could be 
attacked only collaterally. However, ‘by the beginning of the eighteenth century, 
certiorari [had] emerged as a general remedy for jurisdictional defects.’© Why 
so? 

As Rubinstein explains,’ at about this time there began a process which still 
continues today: the expansion by the courts of the ambit of the concept of 
‘jurisdiction’ (or, more familiarly today, ‘vires’) in order to defend against 
legislative incursion a constitutionally sufficient level of judicial review 
jurisdiction. As early as 1670,’! some statutes contained provisions which on a 
straightforward reading seemed plainly to prohibit the quashing by certiorari of 
the decisions of specified authorities. The courts’ response was to hold that certain 
types of defect which hitherto had been treated as errors within the authorities’ 
jurisdiction were now to be regarded as carrying the authority ‘outside 
jurisdiction.’ Then, proceeding on the axiom that Parliament is not to be supposed 
(in the absence of unequivocal language) to have restricted the courts’ authority to 
review Official action which is outside jurisdiction — and largely abandoning” the 
doctrine that such action could not be attacked directly by certiorari — the courts 
ruled that ‘no certiorari’ clauses did not deprive them of power to grant certiorari 
to quash action outside jurisdiction. For, it was said, ‘the consequence of holding 
otherwise would be that a[n authority] could make any order [it] pleased without 
question.’”? 


64 Rubinstein, p 54. 

65 ibid p 55. 

66 (1612) 77 ER 1027. 

67 Rubinstein, p 58. 

68 ‘[Clertiorari . . . was regarded as a remedy for challenging defects which were not maintainable in an 
action; in other words, it was regarded as a remedy for non-jurisdictional defects.’ (Rubinstein, p 67). 
And at p 84, dealing with the incantation that ‘certiorari will not lie to quash nullities,’ Rubinstein 
writes: ‘If the decision were a nullity — the argument ran — there was hardly any need for quashing it, 
for it could be disregarded as [outside jurisdiction] and did not merit a superfluous intervention by way 
of certiorari.’ 

69 ibid p 68. 

70 ibid pp 70 et seq. 

71 ibid p 72. 

72. A trace of the doctrine survived in the saying that ‘certiorari will not lie to quash nullities’ — see ns 68 
above and 76 below. 

73 per Mellor J in ex p Bradlaugh (1878) 3 QBD 509 (speaking of magistrates’ power to order destruction 
of a book on the ground of obscenity). “Without question,’ because the courts did not enlarge public 
authority tort liability co-extensively with their enlargement of the notion of lack of jurisdiction: see 
text below. 
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Here, then, lies the explanation of why, at the beginning of this exchange 
between courts and Parliament in the eighteenth century, certiorari emerged as a 
remedy for ‘jurisdictional’ defects. And as the courts broadened the notion of 
action ‘outside jurisdiction,’ the notion lost ‘its limited meaning and clarity of 
principle.’’* The question of whether a particular authority had acted outside its 
jurisdiction became, as it has remained to this day, a complex question — and a 
question whose complexities are of the constitutional/political” as well as of the 
purely legal variety. Such questions were inherently High Court questions. And 
the High Court developed and has retained its power to determine such questions 
by providing litigants with the opportunity to attack ultra vires action directly 
(seeking the remedies of certiorari, prohibition or mandamus). 

It has thus long been incorrect to equate ultra vires (or want of jurisdiction) with 
simply that which is plainly ‘legally non-existent.’ It is true that judges continue to 
assert that ultra vires action may be termed a ‘nullity ,’’° but it is indisputable that 
in determining a direct attack (by way of application for judicial review) upon ultra 
vires action the court does not regard its function as ‘merely declaratory’” — 
even, indeed, where the remedy sought is simply a declaration.” 

While the notion of jurisdiction was being expanded so as to extend the ambit of 
direct attack, what became of the law on collateral attack? Once the notion of want 
of jurisdiction had lost its limited and clear meaning, it might be said that the 
justification had vanished for permitting an official action to be attacked 
collaterally simply on the basis that it could be said to be ‘outside jurisdiction.’ The 
developments in the context of direct attack were reflected on the collateral attack 
front in two main ways. First, tort liability of persons exercising judicial functions 
continued to be governed by a restricted notion of jurisdiction akin to the pre- 
eighteenth century limited meaning.” Second, the success or failure of damages 
actions against public authorities generally came to turn largely upon 
considerations other than the existence or want of jurisdiction.® But in cases 
where want of jurisdiction or ultra vires was a constituent of liability, that issue 
could be determined collaterally — ie, in the civil proceedings.*' 

Why was it not perceived as anomalous that issues of great legal complexity and, 
often, general importance might be determinable in proceedings not specially 
designed for the purpose? The practical consequences of the anomaly may have 





74 Rubinstein, p 70. ‘[BJeing used as a mere tool to preserve the powers of review, it [“‘jurisdiction’’] 
became a ‘‘verbal coat of too many colours’’’ (ibid p 74, quoting Frankfurter J in a judgment of the US 
Supreme Court). 

75 The possibility that under European Community law a court or tribunal may be called upon to 
‘disapply’ (virtually to treat as ultra vires) an Act of Parliament is perhaps the most dramatic 
contemporary illustration of this political dimension. 

76 See eg Lord Reid in Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 147, 170, 
asserting moreover that ‘there are no degrees of nullity.’ This may be so where the question is whether 
an ouster clause applies so as to preclude judicial review of particular official action. But it is plainly 
not so where the question is whether particular action merits one of the supervisory remedies on 
application for judicial review. 

77 Rubinstein, p 39. 

78 ibid p 120. For Rubinstein’s view that proceedings seeking the prerogative remedies are properly to be 
regarded as direct attacks upon official action, see pp 92 (certiorari); 98 (prohibition); 105 (habeas 
corpus). 

79 See Emery and Smythe, op cit pp 71—72. 

80 In particular, limitations upon the nature and extent of the types of loss for which damages were 
recoverable: see Rubinstein, pp 128—135; and generally Harlow, Compensation and Government 
Torts. 

81 See eg Cooper v Wandsworth Board of Works (1863) 14 CB (NS) 180 (above n 22). See further Wade, 
op cit p 752; Rubinstein, p 220, n 5. 
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been less in times when the civil jurisdiction of county courts was far more 
restricted than it is today; when the tribunals of the welfare state were undreamed 
of; and before the immense expansion in the complexity of the notion of ultra vires 
which has occurred in the last thirty years. But today these factors are well 
recognised and should weigh in any principled reconsideration of the law on 
collateral attack. 

Reverting now to Lord Lowry’s reference in Roy to the ‘traditionally orthodox’ 
doctrine on collateral attack, that doctrine may be expressed in the following 
terms. ‘Issues of vires or jurisdiction may be raised by any party to any civil or 
criminal proceedings where the outcome of the proceedings depends upon such 
issues.’ But the original basis for the doctrine has long since vanished. Indeed, if 
the doctrine were reaffirmed by the courts today in the terms just used, it would be 
true to say that only the terms themselves would have remained unchanged. The 
content of the doctrine would have changed beyond recognition. For, broadly 
speaking, the notion of ultra vires today encompasses all varieties of error of 
law.® It is by no means plain that all such issues are apt to be entertained in 
ordinary civil or criminal proceedings. As already observed, in Roy’s case the 
House of Lords was unwilling to rule that it is always permissible for a plaintiff to 
seek a determination in ordinary civil proceedings of a public law issue upon which 
the plaintiff's private law rights turn. Part D of the article will consider how the 
law on collateral attack may best be reformulated, but it is submitted that the above 
examination of the time-hallowed doctrine that ultra vires action may be attacked 
collaterally justifies the reticence of the House of Lords and argues for a 
reconsideration of the law of collateral challenge by reference to considerations 
wider than those of ‘abuse of process.’ 


5 The Current Position on the ‘Plaintiff Question’ 


After Roy’s case, the circumstances in which a plaintiff may seek a determination 
of a public law issue in ordinary civil proceedings remain to some extent unclear. 
The House of Lords expressed support for the proposition that generally it should 
not be regarded as an abuse of the process of the court for a plaintiff whose cause 
of action turns upon a vires point to seek a determination of that point in ordinary 
civil proceedings. But, the abuse of process issue apart, is it clear that all courts 
seised of ordinary civil proceedings have (or should have) jurisdiction to determine 
vires issues? 

Our examination of what Lord Lowry in Roy referred to as the ‘traditional 
orthodoxy’ on the scope of collateral attack has shown that the original rationale 
for the old doctrine that vires issues may be raised collaterally has long since 
disappeared. Since O’Reilly, the question of the jurisdiction of county courts and 
other inferior courts to entertain collateral attacks in ordinary civil proceedings has 
not been squarely considered: it has been, so to say, lost or concealed behind the 
abuse of process question. There is now very weighty judicial support for the 
proposition that it can scarcely be regarded as an abuse of process for a litigant to 
use civil proceedings to vindicate his private law rights even where a vires issue 
also arises — and notwithstanding the ‘public authority protection’ features of the 
Order 53 procedure. But if it is the case that vires issues today are frequently of a 
complexity and general importance which suggest that they should be dealt with by 


82 R v Hull University Visitor, ex p Page [1992] 3 WLR 1112, 1123, per Lord Browne-Wilkinson. 
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a court with special expertise and authority, it may legitimately be questioned 
whether inferior courts should have jurisdiction over such issues. As explained 
above, the old case law cannot be regarded as unquestionable authority that in 
modern circumstances they do have that jurisdiction; and the modern cases do not 
squarely address the issue.® 

Moreover, as will now appear, the question of jurisdiction — not expressly 
considered in the recent case law on the plaintiff question — has dominated judicial 
consideration of the ‘tribunal question.’ 


B The ‘Tribunal Question’ in English Domestic Law 


To repeat, the question is: in what circumstances may a party who has brought a 
case before an administrative tribunal invite the tribunal to adjudicate upon any 
public law issue arising? On the face of it this seems an odd question. Most tribunal 
proceedings are appeals whose object is to have some official decision set aside, 
reversed, or modified. Frequently, a ground of appeal will be that the decision is 
erroneous in law and, as already noted, today ‘error of law’ and ‘ultra vires’ are 
broadly co-extensive. Since ‘public law issue’ was defined above* essentially as 
an issue as to whether certain official action is ultra vires, it follows that frequently 
a particular public law (ie vires) issue will be ‘the very question which Parliament 
. . . has committed to the [tribunal],’® which therefore, obviously, can be raised 
on the appeal.* 

Thus, a tribunal must determine any public law issue which arises directly in 
proceedings before it. But public law issues may arise also collaterally, or 
indirectly. The success of a tribunal appeal may well turn upon the ability of the 
appellant to establish the invalidity of some official action quite distinct from the 
decision under appeal. For example, as in Foster v Chief Adjudication Officer,’ a 
social security claimant may appeal to a tribunal against a decision to refuse her a 
particular benefit. That decision may itself be based upon certain statutory 
regulations which the claimant seeks to show are ultra vires. This vires issue arises 
collaterally in the sense that it is not an issue of the type with which the appeal 
procedure was designed to deal.8* Or it may be that, as in Aspin v Estill,” a 
taxpayer wishes to appeal against a tax assessment not on grounds connected with 
his liability under the fiscal provisions in question but on the ground that the 
decision to raise the assessment was ultra vires as being in breach of a contrary 
undertaking given by the revenue. Again, the vires issue arises collaterally in the 
above sense. Thus, the question for discussion is in what circumstances may 
tribunals entertain public law issues arising collaterally? 





83 In Chief Adjudication Officer v Foster [1992] QB 31, at 47, Lord Donaldson MR suggested that the 
county court in Winder’s case ‘had the necessary jurisdiction to determine the disputed [vires] issue.’ 
But Foster’s case (see Part B below) was concerned with the collateral challenge jurisdiction of 
administrative tribunals: the jurisdiction of the county court or of any other inferior court was not in 
issue. 

84 At p 643. 

85 per Parker LJ in IRC v Aken [1990] 1 WLR 1374, at 1386A. 

86 See R v Inland Revenue Cmrs, ex p Preston [1985] AC 835, at 852, per Lord Scarman. 

87 [1993] 2 WLR 292. 

88 In Foster (ibid p 299A) Lord Bridge said: ‘the commissioner’s decision of that question is merely 
incidental to his decision as to whether the claim should be upheld or rejected.’ 

89 (1987) 60 TC 549. 
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1 A Question of Jurisdiction — the Foster Case 


In Foster v Chief Adjudication Officer,” a severely disabled woman had appealed 
through the social security appeals system against a ruling that as a consequence of 
an amendment to the relevant regulations she no longer qualified to receive a 
“severe disability premium’ as part of her means-tested income support. Before the 
Social Security Commissioner the appellant had contended successfully that the 
amendment to the regulations was ultra vires the statutory power upon which the 
Secretary of State relied in making it. On appeal, the Court of Appeal?! held that 
the Commissioner had no jurisdiction to entertain the vires issue which could be 
taken only by way of application for judicial review. The House of Lords reversed 
the Court of Appeal on this point. 

In the context of the tribunal question, the issue of jurisdiction has not been 
obscured (as it has in the context of the plaintiff question) by the issue of abuse of 
process. As Lord Bridge (giving the judgment of the House) observed in Foster: 
‘It is common ground that the principle in O’Reilly v Mackman™ has no 
application, since there can be no abuse of process by a party who seeks a remedy 
by the very process which statute requires him to pursue.’? 

On the jurisdictional issue, the question will be whether the terms in which 
statute has conferred jurisdiction upon the relevant tribunal are to be construed as 
including such vires issues as may arise collaterally before it. The jurisdiction of an 
appeal tribunal may be unlimited, so extending to all errors (whether of fact, 
degree or law) of the authority below; or it may be expressly confined to points of 
law. In either event, the tribunal will have jurisdiction to correct errors of law. 
Because of the now established coincidence between ‘error of law’ and ‘ultra 
vires,’ it seems, prima facie, that the tribunal will have jurisdiction to consider any 
vires issue which arises, whether directly or collaterally. The question will thus be 
in every case whether the statutory words conferring jurisdiction should be 
construed more restrictively, so as to exclude collateral attack. In Foster, appeal 
lay to the Social Security Commissioner on the ground that the decision below was 
‘erroneous in point of law.’ Thus, as Lord Bridge said: ‘The question is ... 
whether there is something in the context in which [that phrase] appears which 
requires by necessary implication that it be given a restricted meaning so as to 
exclude from its ambit any errors of law referable to a misuse by the Secretary of 
State of his regulation-making power.’™ 

In giving a negative answer to this question, the House accepted that if the 
Commissioner had jurisdiction to decide a case on the basis that the regulations 
were ultra vires, ‘it must follow that [social security] appeal tribunals and 
adjudication officers can do likewise.’ Both this point and the Department’s 
argument that it would not be a party to a case in which its regulations were being 
impugned were dismissed as ‘theoretical rather than real.’ In reality, an 
adjudication officer would use his statutory power to refer the collateral vires issue 
to an appeal tribunal, before which — and on appeal to the Commissioner and 


90 [1993] 2 WLR 292. 

91 [1992] QB 31. For critical comment, see D. Feldman in (1992) 108 LQR 48; A.W. Bradley in [1992] 
PL 185. 

92 [1983] 2 AC 237. 

93 [1993] 2 WLR, at 296H. 

94 ibid at 297B. 

95 ibid at 297C. 
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thence to the Court of Appeal — the Chief Adjudication Officer could present the 
Department’s case. Moreover, the House accepted that (in contrast to, for 
example, a declaration on application for judicial review) a ruling on a collateral 
issue by the social security authorities ‘has, per se, no binding force in law.” 
Lord Bridge said that two particular benefits flowed from the conclusion that the 
social security authorities had jurisdiction to entertain the vires point. ‘First, it 
avoids a cumbrous duplicity of proceedings which could only add to the already 
overburdened list of applications for judicial review. ... Secondly, it is... 
highly desirable that when [the superior courts are] called upon to determine an 
issue of the kind in question” [they] should have the benefit of ... the 
commissioners[’] . . . great expertise in this somewhat esoteric area of the law.’ 
What general conclusions may be drawn from the Foster case as to the 
jurisdiction of administrative tribunals to entertain collateral vires points? 


2 The Extent of Tribunals’ Jurisdiction to Determine Public Law 
Issues Arising Collaterally 


In Foster, as Lord Bridge observed, the substantive issue was ‘one of pure 
statutory construction unaffected by evidence.’® It may perhaps be supposed 
that tribunals generally will prima facie have jurisdiction to determine collateral 
vires points of this sort. What is less clear is whether the House would have found 
a ‘restrictive context’ (limiting the scope of the social security authorities’ 
jurisdiction to question the validity of the regulations) in the absence of the 
statutory reference procedure or of the means for the Department to present its 
case. These factors will not always be present. 

Again, in Foster, Lord Bridge accepted that if the commissioners had 
jurisdiction to question the vires of secondary legislation on the ground of 
illegality, they likewise had jurisdiction where the ground was irrationality. 
However, this appeared a merely theoretical possibility, in view of the 
constitutional limitations! upon Wednesbury review of delegated legislation 
subject to parliamentary scrutiny. But, as a general principle, do tribunals have 
jurisdiction to entertain collateral attacks grounded upon irrationality — or, 
indeed, upon procedural impropriety? 

In Aspin v Estill,°' a taxpayer appealed to the General Commissioners against 
an income tax assessment. One ground of the appeal was that his local tax office 
had advised him unequivocally (but wrongly in law) that he was not liable to tax; 
and that, accordingly, the Revenue had acted ultra vires (had ‘abused its power’) in 
raising the assessment. The Court of Appeal held that the Commissioners had been 
right to decline to entertain this argument and that the taxpayer's only possible 
route to a remedy was by application for judicial review. The court was 
unanimously of the view that the statements of Lords Templeman and Scarman in 





96 ibid at 299A. 
97 ie the substantive issue as to whether the regulations were, as argued, ultra vires. In the event, the 
House overturned the Commissioner on this point. 
98 [1993] 2 WLR, at 301C. 
99 ibid at 300H. 
100 Explored by the House of Lords in Nottinghamshire CC v Environment Secretary [1986] AC 240. 
101 (1987) 60 TC 549. 
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R v Inland Revenue Cmrs, ex p Preston,'® that the Commissioners of Taxation 
had no jurisdiction to entertain questions as to the vires of a decision to raise an 
assessment, were of general application and were not confined to the particular 
statutory regime there in issue.” In response to the contrary argument that 
Preston was to be understood to indicate that the Commissioners would have 
jurisdiction on such a question, Sir John Donaldson MR said: ‘I am bound to say 
that for my part I greeted it with surprise bordering on horror, because I did not 
believe that it was the intention of Parliament that the General Commissioners of 
income tax, worthy body though they are, should exercise a judicial review 
jurisdiction. 1% 

In Foster, Lord Bridge noted that in Bugg v DPP'® the Divisional Court had 
held that a defendant charged with breach of a byelaw could not by way of defence 
within the criminal proceedings argue that the’byelaw was ultra vires because of 
non-compliance with a procedural requirement in the making of the byelaw. 
Although ‘substantive invalidity’ could be raised by way of defence, ‘procedural 
invalidity’ could be raised only on a separate application for judicial review. Woolf 
LJ, giving the judgment of the Court, made it clear that within the notion of 
‘procedural invalidity’ he included a challenge based upon the contention that the 
decision to make the byelaw was Wednesbury irrational. Among the reasons of 
principle! given by Woolf LJ for his ruling on the vires defence point were (1) 
that an issue of substantive invalidity can be settled without evidence, whereas 
‘with procedural invalidity ... [e]vidence will be required’; (2) ‘the party 
interested in upholding the byelaws and who is responsible for carrying out the 
procedure which would be under attack may well not be a party to the 
proceedings’; (3) different evidence in different cases could produce different 
outcomes, with some courts holding a byelaw procedurally invalid and others 
reaching the opposite conclusion on the same byelaw. 

The difficulty with this approach is twofold. First, an analogue of each of these 
reasons could be invoked as a basis for excluding jurisdiction on ‘substantive’ 
issues also. As to (1), even where a vires issue is ‘one of pure statutory 
construction unaffected by evidence,’!”” its resolution may be a matter of very 
great complexity, stretching the competence of an inferior court or tribunal as far 
as or further than the resolution of an issue turning on evidence. As to (2), where 
the issue is one of substantive invalidity, the byelaw or other decision-maker will 
have an equal interest in fighting his corner, yet may well not be a party to the 
proceedings. And as to (3), different outcomes are as likely on difficult points of 
construction as on matters turning on evidence. 





102 [1985] AC 835. 

103 It is not entirely clear upon what basis their Lordships in Preston held that the appeal procedure was 
not available to attack the vires of the Revenue’s decision to initiate proceedings. The relevant 
statutory grounds of appeal were more than usually restrictive; but in Aspin v Estill, the Court of 
Appeal took Preston as authority for the proposition that appeal tribunals generally will not have 
jurisdiction to entertain attacks upon the validity of decisions to initiate proceedings leading to 
decisions against which the tribunal plainly has jurisdiction to entertain an appeal. 

104 In IRC v Aken [1990] 1 WLR 1374 the court seemed to take the same view of Preston as had been 
taken in Aspin v Estill. See also R v Secretary of State for the Home Department, ex p Malhi [1991] 1 
QB 194; R v Secretary of State for the Home Department, ex p Oladehinde [1991] 1 AC 254. 

105 [1993] 2 WLR 628; [1993] PL 37 (David Feldman). 

106 Reviewing the authorities, Woolf LJ concluded that it remained open to the Divisional Court to base its 
decision on the distinction between procedural and substantive invalidity, a distinction which had not 
previously been explored in the cases. 

107 per Lord Bridge in Foster, at p 300H. 
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Second, as appears from Woolf LJ’s judgment itself, the distinction between 
procedural and substantive invalidity will often be difficult to draw. As already 
noted, Woolf LJ made it clear that within the notion of ‘procedural invalidity’ he 
included a challenge based upon the contention that the decision to make the 
byelaw was Wednesbury irrational. Later, however, he said: ‘[wJe do not 
categorise procedural invalidity as being properly an excess or abuse of power.’ 
But Wednesbury irrationality may be regarded as the very paradigm of the notion 
of abuse of power. Moreover, it may be difficult to say whether a particular 
challenge is grounded on irrationality or procedural impropriety: in Aspin, the 
decision to raise the assessment was claimed to be an ‘abuse of power,’ suggesting 
‘irrationality’; in Preston, a similar decision was labelled ‘unfair,’ suggesting 
‘procedural impropriety.’ Were the ‘substantive’/ ‘procedural’ dichotomy to 
become the basis for determining when collateral challenges could or could not be 
made, the classification of challenges based upon ‘irrationality’ or “abuse of 
power’ would plainly give rise to very great uncertainty and to much litigation. 

In Foster, Lord Bridge declined ‘to determine whether a comparable distinction 
between substantive and procedural invalidity should be made in relation to the 
jurisdiction of the commissioners. . . . [This] can be safely left for decision if and 
when it arises.”!°8 However, it may be observed that Woolf LJ’s approach in 
Bugg essentially mirrors that of the Court of Appeal in both Foster and Aspin v 
Estill in so far as it focuses upon the incompetence of a particular court or tribunal 
to inquire into the validity of an official decision to embark upon a particular 
exercise of power or into the validity of the manner in which the power was 
exercised. He said: ‘it is not part of the jurisdiction of the criminal courts to carry 
out such an’ investigation and they are‘ not properly equipped to do so.’ 109 The 
thrust of the House of Lords’ reversal of the Court of Appeal on the jurisdictional 
issue in Foster is very much against the restrictive view which was adopted by the 
Court of Appeal in that case and in Aspin v Estill. It is, of course, true that 
considerations of tribunal competence and legal certainty may argue strongly 
against allowing collateral challenge jurisdiction. Contrariwise, it is obviously 
desirable that once a tribunal is properly seised of a dispute it should wherever 
possible have jurisdiction to entertain all issues arising and thus to reach a 
determination of the case before it. 

It will be plain from the foregoing examination of reported cases that the English 
courts have in recent years begun to identify the public policy interests at stake in 
fixing the extent of the jurisdiction of administrative tribunals to entertain 
collateral vires points. It will be plain also that at present no certainty has been 
reached on the matter.!!° Part D of the article will consider what further progress 
might be made towards a satisfactory resolution of the problem of collateral attack. 
Next, however, it will be shown that the law as to collateral attack in both courts 
and tribunals is somewhat clearer where a case contains an element of European 
Community law. 





108 ibid. 

109 [1993] 2 WLR, at 651. Similarly, in Foster Lord Donaldson MR said ([1992] QB, at 48) that ‘It is not 
. . . to be expected that a judicial review jurisdiction would be conferred upon those exercising a 
“closed” statutory appeals jurisdiction in the absence of clear words.’ In Bugg (at p 646) Woolf LJ 
cited ‘The Vires Defence’ where the problem of jurisdiction is further discussed at pp 315—322. 

110 See also Clive Lewis, ‘The Exhaustion of Alternative Remedies in Administrative Law’ [1992] CLJ 
138. At p 146 he observes: ‘The distinction between an error suitable for correction on appeal and an 
error suitable for judicial review is not always easy to draw.’ 
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A plaintiff in civil proceedings or, as the case may be, a party who has brought a 
case before an administrative tribunal, may seek to challenge the validity of certain 
official action on the basis that it is contrary to European Community law. For an 
example in the context of civil proceedings, suppose that, as in Cato v Minister of 
Agriculture etc,' a plaintiff sues a public authority for breach of what he argues 
is his accrued statutory right to a money payment due under a Community 
Directive implemented by national legislation. And suppose that the authority’s 
defence is that it is empowered to withhold the payment claimed. The plaintiff may 
wish to argue that the decision to withhold the payment is ultra vires because 
contrary to Community law. 

For an example in the tribunal context, suppose that, as in Foster v Chief 
Adjudication Officer,‘ a social security claimant appeals to an appeal tribunal 
against a withdrawal of benefit and seeks to argue that the legislative provisions 
upon which the withdrawal is grounded are ultra vires; but suppose that, not as in 
Foster, but as in a recent reported case,!! the ultra vires argument is based upon 
an alleged inconsistency between the legislative provisions and Community law. 

The question is whether the right of a plaintiff in civil proceedings, or of a party 
initiating tribunal proceedings, to raise within those proceedings any relevant 
public law issue is affected by the presence in the case of a Community law 
element. 


1 The ‘Plaintiff Question’ 


Whether the ‘narrow’ or the ‘broad’ approach to the collateral attack exception to 
O’Reilly' is to be taken in purely domestic law, it is clear from the 
jurisprudence of the European Court that no more restrictive approach than that 
selected for purely domestic cases may be taken in a case with a Community law 
element.''® The question thus becomes whether the presence of a Community law 
element in a case may enlarge the scope of collateral attack for a plaintiff.!!7 As 
will be explained, the crucial point is that the English domestic law notion of 
‘private law rights’ may not include many Community law ‘individual rights’ 
which under the jurisprudence of the European Court!!® must receive from 


eee 

111 On the relationship between domestic UK law and Community law, see generally Lawrence Collins, 
European Community Law in the United Kingdom (4th ed, 1990). 

112 The Times, 23 June 1989 (CA). 

113 See Part B above. 

114 Johnson v Chief Adjudication Officer (Case C 31/90) [1992] 2 All ER 705 (CJEC). 

115 Above p 649 et seq. 

116 See Case 33/76, Rewe v Landwirtschaftskammer Saarland [1976] ECR 1989, [1977] 1 CMLR 533; 
and Case 45/76, Comet v Produktschap voor Siergewassen [1976] ECR 2043, [1977] 1 CMLR 533; 
Collins, op cit pp 63—64. 

117 It seems clear that where a defendant in any English court invokes a ‘vires defence’ based on an alleged 
inconsistency between national official action (including primary legislation) and Community law, the 
court must entertain the defence — see ‘The Vires Defence,’ p 339. The case law of the European 
Court establishes that if a national court or tribunal is properly seised of a case, it has jurisdiction to 
and must give effect to any relevant and applicable provisions of Community law. But this gives no 
certain guidance when considering the plaintiff question. For there the issue is precisely whether a civil 
court is ‘properly seised of a case.’ 

118 Van Gend en Loos case (Case 26/62) [1963] ECR 1; Case 6/64, Costa v ENEL [1964] ECR 585; Case 
C 213/89, R v Secretary of State for Transport, ex p Factortame (No 2) [1991] 1 AC 603. 
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national courts a degree of protection and enforcement greater than that accorded 
to ‘public law rights’ in English domestic law. 

For example, under English domestic law, if a public authority bona fide and 
without negligence, but yet erroneously in law, decides to reject an application for 
a licence or some other benefit, the disappointed applicant has suffered a breach 
only of his public law rights. He may not claim damages!” and so (under the 
O’Reilly rule) may not attack the erroneous decision by ordinary civil proceedings. 
Contrariwise, if a person can show that an erroneous decision deprives him of a 
benefit to which he is entitled under directly effective Community law, he has 
established the breach of an ‘individual right which national courts must 
protect.’!2° Does it follow that an English court should proceed on the basis that 
such a person is (for the purposes of the O'Reilly rule) asserting a ‘private law 
right’ with the consequences that (whether or not he can be said also to be raising 
additional public law issues) he must be permitted to pursue the matter in ordinary 
civil proceedings and may obtain damages to compensate him for any loss he can 
show? 

In 1985 it was held by a majority of the English Court of Appeal in Bourgoin SA 
y Ministry of Agriculture etc” that in circumstances where in pure domestic law 
a person would be regarded as having no private law right, the public law remedy 
available on application for judicial review was to be regarded as an effective 
remedy for purposes of Community law. On this basis, a bona fide but erroneous 
refusal by a public authority to confer some benefit to which a person had a 
Community law individual right could not be attacked by means of ordinary civil 
proceedings: the rule in O'Reilly would apply. But in 1991 in the Francovich 
litigation," the European Court articulated the principle that a Member State is 
obliged to pay damages to a person whose individual rights are infringed by a 
breach of Community law for which it is responsible. The precise extent of this 
principle remains to be elaborated. The ‘laconic’? character of the Francovich 
judgment allows either a ‘narrow’ or a ‘broad’ view’ of its effect. It is plain, 
however, that there are now at least some circumstances in which the state must 
pay damages for breach of individual Community rights. Indeed, ‘Francovich may 
be the start of a process where the European Court defines the nature of the 
[individual] Community right in such a way that a remedy in damages is 
inevitable. ’!” 

Wherever the developing Francovich principle requires a remedy in damages at 
national level, it cannot be said that the claimant is asserting a purely public law 
right, at least in the sense in which that term is used in O Reilly. It follows that in 
such circumstances Community law will now require an English court not only to 
award ‘compensation in the form of damages’ !”® but also to refuse to strike out as 
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119 See per Nourse LJ, Bourgoin SA v Ministry of Agriculture etc [1986] QB 716, at 790. 

120 Yan Gend en Loos case (above), at 13; see likewise Costa v ENEL (above), at 596. 

121 [1986] QB 716. 

122 Cases C 6/90, C 9/90, Francovich and Bonifaci v Italy [1992] IRLR 84. 

123 Ross, ‘Beyond Francovich’ (1993) 56 MLR 55, 69. 

124 Lewis and Moore, ‘Duties, Directives and Damages in European Community Law’ [1993] PL 151, 
161. Neither the juridical provenance nor the extent of the Community law liability of states to pay 
Francovich damages is yet clear. 

125 Lewis and Moore, op cit p 164. And in the course of his judgment in Kirklees MBC v Wickes Ltd 
[1992] 3 WLR 170, 188D, Lord Goff (speaking for the House of Lords) observed that ‘since the 
decision of the European Court of Justice in Francovich . . . there must now be doubt whether the 
Bourgoin case was correctly decided.’ 

126 Lewis and Moore, op cit p 159. The basis of the compensation remains to be clarified: Ross, op cit 68. 
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an O'Reilly abuse of process an ordinary civil action claiming such damages, at 
any rate unless in all the circumstances the plaintiff could obtain under Order 53 
no less extensive relief than he could have obtained had he been permitted to 
proceed by writ. The plaintiff should not be prejudiced by any of the “public 
authority protection’ features — in particular the short time limit — of application 
for judicial review. 

For example, suppose that a plaintiff sues a public authority for breach of what 
he argues is his individual Community right to some benefit from a public 
authority. If the plaintiff is able to establish that the authority’s refusal to make the 
payment is contrary to Community law, and if the breach of the individual right in 
question sounds in Francovich damages, the rule in OReilly must not be applied to 
his prejudice. It is immaterial that were the matter one of pure domestic law it 
would be classified as one of pure public law and the rule would apply.’ It is 
true that in 1989, in Cato v Minister of Agriculture,'® the claim was held to be 
misconceived on the basis that no decision had been made to award a grant to the 
plaintiff, so that under the approach in Cocks v Thanet DC’? no private law right 
had accrued to him. But if a right such as that claimed in Cato now sounds in 
Francovich damages, a writ should not be struck out if that would prejudice the 
plaintiff's enforcement of his Community law right. 13° 


2 The ‘Tribunal Question’ 


The uncertainty which besets the pure domestic law on collateral attack in tribunal 
proceedings'*' is wholly absent from cases where reliance is placed upon 
Community law. In such cases it seems clear that the tribunal will have jurisdiction 
to determine any public law issue arising collaterally. Why should this be? 

From the perspective of the jurisprudence of the European Court of Justice, the 
answer is that “every national court must, in a case within its jurisdiction, apply 
Community law in its entirety and protect rights which the latter confers on 
individuals. ”!?? Thus, if a case is properly brought before a particular tribunal but 
the case raises collaterally a public law issue governed by Community law, that 
issue ipso facto falls within the jurisdiction of the tribunal (which may or may not 
feel it necessary to refer the issue to the European Court under Article 177). 

After some early hesitation, the English case law now faithfully reflects these 
basic principles of Community law jurisprudence. 

In 1976 in Amies v ILEA!” the Employment Appeal Tribunal had to consider 
whether industrial tribunals had jurisdiction to give effect to individual rights 





127 See K. Lasok, ‘State Liability for Breach of Community Law’ [1992] 5 ICCLR 186, 191. It remains 
unclear whether the English courts will rule that some or all cases alleging breach of individual rights 
conferred by Community law may be litigated only by ordinary civil proceedings (cf n 61 above). It is 
understood that when in the Factortame litigation the issue of government liability was raised, the 
Crown argued unsuccessfully that the litigation should at that point be permitted to proceed only as a 
civil action. 

128 Above n 112. 

129 [1983] 2 AC 286. 

130 Note also that there are lines of decision in the European Court of Human Rights which extend the 
Convention concept of ‘civil rights’ (Art 6(1)) beyond the English law notion of ‘private law’ rights 
(see A. Bradley [1987] PL 3; cf A. Drzemczewski and C. Warbrick (1986) 6 YbEL 432). If an English 
court applied the O'Reilly rule so as to prejudice the enforcement of such a right, might it not be argued 
that this was in breach of Art 6? 

131 See Part B above. 

132 Simmenthal case (Case 106/77) [1978] ECR 629; [1978] 3 CMLR 263. 

133 [1977] 2 All ER 100. 
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deriving from directly effective Community law but not specifically enshrined in 
English legislation. Following a line of reasoning which was essentially the same 
as that adopted fifteen years later by the Court of Appeal in a purely domestic 
context in Foster, Bristow J said!>: 


Unlike the High Court, which succeeded to the non-statutory jurisdiction exercised 
previously by the courts of common law and equity, the industrial tribunals and their 
jurisdiction are pure creatures of statute, as is this appeal tribunal, and the tribunals can 
exercise no powers other than those conferred on them by statute ... Their power and 
responsibility in the [relevant] field . . . arise from s 63 of the Sex Discrimination Act 1975 

_. . So it is only an act of discrimination which is unlawful by reason of the 1975 Act itself 
that the industrial tribunal has jurisdiction to consider. If the EEC Treaty conferred on Mrs 
Amies the ‘enforceable Community right’ for which she contends, the infringement of such a 
right would not fall within s 63 of the Sex Discrimination Act 1975, and the industrial 
tribunals would have no jurisdiction to consider it. The proper forum for the assertion of such 
a right would be the High Court of Justice. 


This approach was later approved by the Employment Appeal Tribunal on a 
number of occasions.!3° But the reasoning seems to take insufficient account of 
the breadth of scope of section 2(1) of the European Communities Act 1972 which 
provides that, in effect, all directly effective Community law ‘shall be recognised 
and available in law, and be enforced, allowed and followed’ in the UK. If directly 
effective Community law has modified domestic law in a field within the 
` jurisdiction of a particular tribunal and relevantly to a case in that field which is 
unarguably within the jurisdiction of the tribunal, it is difficult to see that that 
modification is being ‘recognised, allowed and followed’ if the tribunal is said to 
have no jurisdiction on the point. 

Very shortly after the European Court’s decision in 1978 in the Simmenthal 
case,37 Lord Denning addressed this jurisdictional point in the Court of Appeal 
in Shields v E. Coomes (Holdings) Ltd." Lord Denning expressed the view that 
if the UK Parliament were to pass a statute inconsistent with a directly effective 
provision of Community law in, for example, the equal pay field, an individual 
affected could bring an action either in the High Court or in an industrial tribunal: 
‘I think that Community law applies not only in the High Court, but also in the 
industrial tribunals and the Employment Appeal Tribunal. An appeal lies in all 
these cases to the Court of Appeal. So they should all apply the same law.’!°’ 

Since 1978 there have been many reported cases — chiefly relating to alleged 
sex discrimination in the fields of employment and social security — in which 
English or Northern Irish administrative tribunals have entertained arguments that 
national legislative provisions either are invalid because inconsistent or in conflict 
with Community law!® or would be invalid for that reason unless construed in a 





134 Part B 1 above. 

135 [1977] 2 All ER, at 104-105. 

136 See eg per Phillips J in Snoxell v Vauxhall Motors Lid [1978] QB 11, at 26; and in Macarthys Ltd v 
Smith [1978] 1 WLR 849, at 852. 

137 See n 132 above. 

138 [1978] 1 WLR 1408. 

139 ibid at p 1415. 

140 Employment — see eg Marshall v Southampton etc Area Health Authority (Case 152/84) [1986] QB 
401; Roberts v Tate & Lyle Ltd (Case 151/84) [1986] 2 All ER 602; Johnston v Chief Constable RUC 
[1987] QB 129; Foster v British Gas plc (Case C 188/89) [1991] 1 QB 405. Social security — see eg 
Johnson, n 114 above; Drake v Chief Adjudication Officer (Case 150/85) [1987] QB 166. In the 
taxation field, Oliver LJ in the Court of Appeal, in Church of Scientology v C & E Cmrs [1981] 1 All 
ER 1035, at 1041g, plainly contemplated that a ‘Euro vires’ point might be raised in future 
proceedings before a VAT tribunal. 
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particular fashion."*' In some cases the tribunal itself has referred a Community 
law point to the European Court under Article 177.!42 In others tribunals have 
pronounced upon the point, leaving it to an appellate court or tribunal to decide 
whether a reference is necessary.’ These cases, then, seem plainly to indicate 
that Lord Denning’s approach is now accepted without question with the effect that 
a party who has brought a case before an administrative tribunal may invite the 
tribunal to adjudicate upon any public law issue arising as to the validity of purely 
domestic law in the light of applicable Community law. 


D ‘Public’ and ‘Private’ Law Enmeshed — Where Does the 
Public Interest Lie? : 


1 The Need for Reform 


The English law on collateral attack is flawed by uncertainties and inconsistencies, 
and lacks a basis in sound principle. 

Taking first the uncertainties, it is uncertain whether or to what extent the rule in 
O'Reilly v Mackman™ applies to ordinary civil actions which raise issues both of 
private and of public law.! Moreover, the abuse of process issue aside, it is 
uncertain whether county courts and other inferior courts have jurisdiction to 
entertain and determine the whole range of complex vires issues which may arise 
in ‘mixed’ cases.!4 

Turning to proceedings before administrative tribunals, it appears that 
jurisdiction to entertain appeals either on the merits or confined to points of law 
will, prima facie, extend to jurisdiction to entertain collateral vires points of pure 
statutory construction.'*’ But it remains unclear in what statutory contexts this 
presumption may be rebutted; and the position on other categories of vires issue is 
most uncertain. !8 

A consequence of these uncertainties is that parties with sound cases may lose 
their cases by pursuing them by what is held in the event to be the wrong 
procedure. In some circumstances, a party may simply be put to the inconvenience 
and expense of initiating an application for judicial review in order to obtain a 
determination of a vires point upon which his civil action or tribunal proceedings 
turn. But in other circumstances, he may find that he is in effect shut out from any 
remedy because his application for judicial review falls foul of the short time limit 
governing that procedure. 

As to inconsistency, in a case where a party bringing proceedings before an 
administrative tribunal seeks to raise a vires point based on an alleged conflict 
between domestic official action and European Community law, the tribunal will 
always have jurisdiction to determine the point (with or without a reference to the 
European Court).'*? Contrariwise, there are many circumstances where under 





141 eg Burton v British Railways Board (Case 19/81) [1982] QB 1080 (employment — pension rights). 

142 See eg the following cases cited in the previous notes: Johnston (industrial tribunal); Johnson (Social 
Security Commissioners); Burton (Employment Appeal Tribunal). 

143 eg Marshall, Roberts (industrial tribunal and EAT; Court of Appeal made reference); Foster 
(industrial tribunal and EAT; House of Lords made reference); Drake (social security appeal tribunal; 
Soc Sec Cmr made reference). 

144 [1983] 2 AC 237. 

145 Part A 3 above. 

146 Parts A 4 & 5 above. 

147 Part B 1 above. 

148 Part B 2 above. 

149 Part C 2 above. 
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purely domestic law a tribunal will have no jurisdiction to entertain a collateral | 
vires point. This limitation of jurisdiction rests substantially on the hypothesis that 
Parliament would not have intended administrative tribunals (familiar only with a 
narrow field of law and practice) to determine public law points of great 
complexity and general importance. But it is difficult to regard as satisfactory a 
system in which tribunals are regarded as having jurisdiction to determine (with or 
without an Article 177 reference) a public law point arising in a Community law 
context but no jurisdiction on a point of similar character, complexity and 
importance when it arises in a purely domestic context (where, of course, at 
present, no equivalent reference procedure exists). 

Another point of inconsistency flows from the difference between ‘private law’ 
rights in pure domestic law and ‘individual’ rights in Community law. Perhaps 
only a lawyer will understand why the institutional source (W estminster or 
Brussels) of a particular legal right can determine the nature of the remedy 
available for its breach and both the manner by which and the conditions under 
which such remedy may be sought. 1° 

At the root of these uncertainties and inconsistencies is a lack of sound principle 
underpinning the current English law on collateral attack — indeed, on collateral 
challenge generally. The law on collateral defence may be less uncertain than that 
on collateral attack but it equally lacks a basis in sound principle. In my article 
‘The Vires Defence,’'>! I argued that the only satisfactory position for the law to 
adopt on collateral defence would be one which reconciles two sets of sometimes 
opposed values. On the one hand there is the principle, enshrined in Lord Fraser’s 
speech in Wandsworth London Borough v Winder,'* that a defendant should be 
entitled to raise by way of defence any point which will negate the liability with 
which he is charged. On the other hand, considerations of court competence, legal 
certainty and flexibility of remedy!’ raise doubts as to the desirability of, for 
example, magistrates’ courts or county courts pronouncing upon complex public 
law questions. It was suggested in the article that where there is a tension between 
these two sets of values, that tension could be most satisfactorily resolved if 
English courts were to have a discretion either to pronounce on vires issues 
properly raised by defendants or to refer such issues to the High Court, requesting 
a preliminary ruling, somewhat by analogy with the procedure of preliminary 
reference under Article 177 of the EEC Treaty. It will now be submitted that the 
arguments for adopting a reference procedure of this sort are even more 
compelling in the case of collateral attack than in that of defence. 

One may begin by observing that the arguments against permitting collateral 
attacks by plaintiffs and by parties who have brought cases before administrative 
tribunals may be thought stronger than those against permitting collateral 
defences. Considerations of forum competence, legal certainty and flexibility of 
remedy may be thought to apply a fortiori, at any rate in the context of tribunal 
proceedings. Additionally, there is the point, already made,’** that a party who 





150 Part C 1 above. As shown there, a particular domestic law right may be categorised as ‘purely public 
law’ (and so remediable only via application for judicial review) whereas a substantively identical 
individual Community right could be vindicated in ordinary civil proceedings. It is true that under 
O’Reilly itself, substantively similar rights may be subjected to different procedural and remedial 
regimes. But the paradox is sharper where, as in the Brussels/Westminster case, the rights are different 
only in respect of their formal legal source. 

151 [1992] CLJ 308, at pp 331—332. 

152 [1985] AC 461. 

153 On these matters, see ‘The Vires Defence,’ at pp 317—326. 

154 Above p 644. 
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seeks to mount a collateral attack has (unlike a defendant) chosen both forum and 
procedure. 

But these arguments against permitting collateral attacks must be weighed 
against a number of contrary considerations. First, is it acceptable that the ‘public 
authority protection’ elements of the application for judicial review procedure 
should ever be permitted to have the effect of reducing the time limit within which 
a plaintiff may commence a private law action from the period of years allowed 
under the limitation acts to the period of three months specified by Order 53?! 
Second, is it acceptable that a party bringing proceedings before an administrative 
tribunal should ever be required to commence separate and additional proceedings 
in order to resolve an issue which is admittedly crucial to the original proceedings 
but which is said to fall outside the jurisdiction or competence of the tribunal in 
question? Is it not the case that a legal system should strive to ensure that any 
dispute resolution procedure within the system should be designed so as to be 
capable of determining all questions germane to tie resolution of an issue properly 
raised under that procedure? Third, is it acceptable that the jurisdiction of courts 
and administrative tribunals to entertain public law issues of complexity and 
general importance should be materially greater in a case where reliance is placed 
on European Community law than in a case governed purely by domestic law? 

Do these considerations suggest that the House of Lords should take the first 
opportunity (a) to rule that the Roy ‘broad approach’ is correct, with the result that 
there will be no restriction upon the right of a plaintiff in ordinary civil 
proceedings to raise vires issues collaterally; and (b) to extend its ruling in Foster 
to all categories of vires issue with the result that, prima facie, all administrative 
tribunals will be regarded as having jurisdiction to entertain vires points raised 
collaterally, even in cases with no Community law element? 

Such rulings would eradicate the uncertainties and inconsistencies highlighted 
above. Moreover, they would enshrine certain important principles: the principle 
that (absent express statutory provision) a person should not be prevented from 
pursuing an accrued cause of action at any time within the statutory limitation 
period; the principle of ‘one-stop’ justice in administrative tribunals; and the 
principle that the scope of judicial protection of rights should not turn upon 
whether the rights derive from Brussels rather than Westminster. 

But this would be at the cost of overriding, instead of accommodating, the 
considerations of forum competence, legal certainty and flexibility of remedy 
referred to above. It is submitted that a wholly satisfactory resolution of the 
plaintiff and tribunal questions — indeed, of the collateral challenge issue as a 
whole — cannot be reached by the courts alone. The Law Commission is currently 
considering options for reform in the area of judicial review and statutory 
appeals.'°° It may be hoped that the Commission will take the opportunity to call 
for a procedural reform which would provide a solution which better balances 
public and private law values. When any court or tribunal is faced with a public 
law issue of special complexity or general importance raised collaterally before it, 
it is surely in the public interest that the legal system should provide procedures 
which will give to that court or tribunal the opportunity of access to a court whose 
procedures and expertise may be regarded as better suited than its own to an 
efficient solution. 





155 In Roy, Lord Lowry expressed the view (see text following n 50 above) that a person claiming 
individual rights should be subject neither to a special time limit nor to a requirement of leave. 
156 Law Commission Consultation Paper No 126 (1993). 
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2 A Plea for a Reference Procedure 


It is proposed that any court or tribunal in which a collateral vires attack or defence 
is mounted should have jurisdiction to entertain the vires argument; and that the 
court or tribunal should have discretion either to pronounce upon the point itself 
(aware that its ruling could later be reviewed by a higher court if the matter went 
on appeal) or to refer it at once to the High Court, requesting a ruling. 

The proposed procedure is modelled on (though different in some important 
respects!” from) the EEC Article 177 procedure. Courts and tribunals of all 
levels in the hierarchy are rapidly becoming familiar with the Article 177 
procedure, and there would appear to be no difficulty in principle in crafting the 
proposed domestic procedure to cover all courts and tribunals in which collateral 
challenges might be made, whether by way of defence or of attack. A number of 
procedures do already exist under which a case which has been begun in one court 
or by one procedure may be transferred to another court or continued under 
another procedure, but neither separately nor in aggregate do these procedures 
provide ‘an adequate solution to the problems of collateral challenge. In the judicial 
review context, Rule 9(5) of Order 53 is well known, providing that where on 
application for judicial review an injunction, declaration or damages are sought 
and the court considers application for judicial review an inappropriate procedure 
but that the applicant might succeed in ordinary civil proceedings, the proceedings 
can be ordered to continue as if they had been begun by writ or originating 
summons. It is true that this procedure can be used in a ‘mixed’ case not merely to 
transfer the case ab initio from Order 53 to ordinary civil proceedings but, where 
appropriate, to make the transfer after the public law points have been dealt with 
on application for judicial review." But, first, there is no corresponding 
provision for transfer in the opposite direction!’; and, second, the Rule 9(5) 
procedure, in common with certain others, '®’ contemplates the wholesale transfer 
of cases rather than the reference (as and when may be appropriate) of specific 
issues. In its Consultation Paper'®! the Law Commission observes!” that there 
do already exist reference procedures of this latter sort under specific statutory 
provisions!® and asks! whether the power to refer a question of law should be 
extended. And extra-judicially Sir Harry Woolf has recently observed that “[bJoth 
tribunals and the High Court could benefit from an ability to refer cases one to the 
other.’ 





157 See [1992] CLJ 343—344. 

158 See eg R v Chief Constable of Lancashire, ex p Parker & McGrath [1992] NLI 635. 

159 cf Sir Harry Woolf ({1986] PL 225, at 232; The Protection of the Public — A New Challenge (the 1990 
Hamlyn Lectures), at p 27) who recounts that he has sometimes treated what he had regarded as a 
misconceived writ action as an application for judicial review and had there and then granted leave for 
the plaintiff to apply instead for judicial review. But will there not be cases in which a reference within 
one set of proceedings will be preferable to a wholesale transfer of proceedings? 

160 See eg Courts and Legal Services Act 1990, s 2 (replacing County Courts Act 1984, ss 40, 42). Note 
also s 1(10): ‘No such order shall be made so as to confer jurisdiction on any county court to hear any 
application for judicial review.’ See also s 3. 

Case stated may sometimes be able to operate as, in effect, an interlocutory reference procedure: see 
ex p Kovacs [1992] 2 All ER 325; LCCP 126, s 18.24. But local courts have no general power to make 
such references — see eg R v Maidstone Crown Court, ex p Olson, The Times, 21 May 1992. 

161 See n 156 above. 

162 s 18.31 et seq. 

163 eg under the Copyright, Designs and Patents Act 1988, s 251; Social Security Act 1975, s 94(1). 

164 s 19.8. 

165 ‘Judicial Review: A Possible Programme for Reform’ [1992] PL 221, at 229. 
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A just and efficient solution of the problems of collateral challenge could be 
achieved by the statutory creation of a single general reference procedure with all 
the flexibility of the Article 177 procedure. Using Article 177 itself as a model, it 
could be provided that, subject to contrary statutory provision, where a question as 
to whether a person or body exercising a public function has erred in law arises in 
proceedings before any court or tribunal in England and Wales, that court or 
tribunal may, if it considers that a decision on the question is necessary to enable it 
to give judgment, either determine the question or request the High Court to- give a 
ruling thereon. Some indication has been given elsewhere! of the contribution 
which a well-crafted and sensitively operated reference procedure might make to 
accommodating the values of forum competence, legal certainty and remedial 
flexibility!” within a regime of largely unrestricted collateral challenge. As has 
become the practice for Article 177 references, first instance courts and tribunals 
might be expected usually to make a ‘robust’! attempt to resolve — rather than 
refer — vires points, leaving open the possibility of a more authoritative resolution 
later on appeal. 

The High Court should have jurisdiction to accept or to decline the reference, 
treating the request somewhat similarly to an application for leave to apply for 
judicial review. The judge could consider the application with regard both to the 
appropriateness of the decision to make the reference and to the likelihood of the 
success of the vires challenge. If the judge declined to accept the reference, the 
requesting court or tribunal would then be obliged to essay a determination, albeit 
perhaps robust, of the vires point. It would be for consideration both whether a 
refusal by a judge to accept a reference and whether a refusal by a court or tribunal 
to seek a reference might be subject to some form of challenge. One relevant factor 
in settling the details of a reference procedure of the kind proposed would be its 
probable judicial resource implications. On the one hand, it might be said that a 
well-designed and well-administered procedure might make a significant 
contribution to solving the current judicial review case-load ‘crisis,’! for the 
availability of such a procedure would tend to reduce the pressure on the Order 53 
procedure in mixed cases. Even where a reference was made and accepted by the 
judge, the demands of the case on the time of the High Court would be likely to be 
less than on a full-blown application for judicial review, for ‘[t]he power of 
reference enables a specific point to be determined without the lower court [or 
tribunal] losing jurisdiction over the main subject matter of the dispute.’!”° On the 
other hand, there is the risk that any reduction in Order 53 applications might be 
more than matched by a surfeit of references. The procedure would need to be 
designed with this possibility very much in mind.!7! 





166 “The Vires Defence,’ at pp 347—348. 

167 It is not proposed that there should be discretion as to the award of damages for breach of an accrued 
cause of action. But, especially in the case of developing ‘special’ civil wrongs (see p 647 above), the 
superior courts’ perception of the likely impact of imposing damages liability may well condition the 
fixing of the limits of any new cause of action. Mixed cases of this sort might be especially suitable for 
reference. 

168 per Simon Brown J in R v Oxford Crown Court, ex p Smith (1989) 154 JP 422. 

169 Sir Harry Woolf in [1992] PL, at p 236; and see s 2.14 et seg of the Law Commission Consultation 
Paper. 

170 Law Commission Consultation Paper No 126, s 18.32. 

171 See [1993] PL, at p 262, where it is suggested also that before embarking seriously on the drafting of a 
reference procedure it would be sensible to obtain some notion of its probable impact on judicial 
resources — eg by enquiring of practitioners, judges and tribunal members how frequently vires issues 
arise in cases before them. 
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Emergent Trends in Bank Supervision in the United 
Kingdom 


Ken McGuire* 
Introduction 


The purpose of this article is to examine two emergent trends in the supervision of 
banks in the United Kingdom.! The first trend concerns the use of statutory law 
in the supervisory process, and the second the role played by bank auditors in that 
process. It will be argued that, historically speaking, the Bank of England? 
developed a flexible and co-operative’ approach to bank supervision. Recently, 
however, attempts have been made at building statutory foundations into this 
process of supervision, and bank auditors have been drawn into the supervisory 
process. In turn, these developments prompt the two questions which are 
considered in this article. First, what are the consequences for the law of its 
instrumentalisation by government in the sphere of bank supervision? Second, 
what are the implications for the audit function of the bank auditor’s evolving 
supervisory responsibilities? In answering these questions, frequent reference will 
be made to the scandal surrounding the collapse of the Bank of Credit and 
Commerce International which in recent years has done so much to highlight the 
Government’s responsibility for bank supervision. 

It is a truism that the UK Government habitually resorts to legislation to further 
its policy objectives.* Given the pre-eminent position of the Government in the 
law-making process, this is not surprising. Daintith, however, has observed that 
‘many lawyers still react with unease or even distaste when invited to view law as 
an instrument of policy, and even those who find nothing strange about the notion 
will readily admit that the relationship between law and policy remains a 
problematic one.’ The claim frequently made is that the instrumentalisation of 
law by national governments for policy purposes has precipitated a transformation 


*Lecturer, London School of Economics and Political Science. 


1 This article does not examine in any detail contemporary European and international initiatives in bank 
supervision. There has been much written in these areas since the collapse of the Bank Credit and 
Commerce International in 1991. See, for example, Dale, International Banking Deregulation 
(Oxford, 1992); ‘Symposium: International Bank Supervision Post BCCI’ (1992) 26 The International 
Lawyer 943— 1023; and Scott, ‘Supervision of International Banking Post-BCCI’ (1992) 8 Georgia 
State U L Rev 487. 

2 s 1(1) of the Banking Act 1987 placed the Bank of England under a duty to supervise the banks 

authorised by it. Although this was the first time the supervisory responsibility of the Bank of England 

had been set out in statute, the Bank, as we shall see below, had in fact accepted this duty some time 
previously. 

The Bank of England’s traditional approach to supervision depended on the co-operation of the banks 

being supervised for its effective operation. It could, of course, be argued that most regulatory 

processes rely to one degree or another on the co-operation of the ‘regulatees’ for their success; see 

Hancher and Moran, ‘Organizing Regulatory Space,’ ch 10, in Hancher and Moran (eds), Capitalism, 

Culture and Economic Regulation (Oxford, 1989). The Bank’s supervisory regime was an extreme 

example of this because it operated within a non-statutory framework and had at its centre meetings 

between the Bank and the senior management of individual banks; see Clarke, Regulating the City: 

Competition, Scandal and Reform (Milton Keynes, 1986) ch 2. 

4 For an account of why this should be, and an examination of how a number of national governments 
use law in the pursuit of policy objectives, see Daintith, ‘Law as Policy Instrument: A Comparative 
Perspective,’ 3, at pp 12—13, in Daintith (ed), Law as an Instrument of Economic Policy: 
Comparative and Critical Approaches (Berlin, 1988). 

5 ibid p 4. 
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in the ‘character’ of law®: there has been, to use Weber’s terms, a shift from 
formal to substantive legal rationality.’ Reactions to this development have 
varied. For example, in countries influenced by the Diceyean concept of the ‘rule 
of law,’ commentators have attacked the increasing policy-oriented and 
discretionary nature of ‘modern law.’® These commentators have often argued 
for the development of administrative procedures aimed at minimising the 
potential for the abuse of discretionary powers.? Modern law, especially 
‘regulatory law,’ has also been the subject of criticism in the work of Gunther 
Teubner. Regulatory law ‘coercively specifies conduct in order to achieve 
particular substantive ends.’° Teubner’s thesis is that the onslaught of 
Verrechtlichung (‘juridification’) has resulted in a weakening in the idea of 
‘generality’ in law (consequently leading to its increasing particularisation) and has 
facilitated the irresistible rise of ‘purpose in law.’ Ultimately, Teubner concludes, 
these developments could have severe dysfunctional consequences for the legal 
system as a whole by threatening its essential characteristic of normativity.!! 

It is against this background that our enquiry into the consequences for law of its 
instrumentalisation by government in the field of bank supervision will be 
conducted. In the United Kingdom the control of banks’ activities was originally 
effected entirely on a non-statutory basis. Successive Banking Acts in 1979 and 
1987 attempted to put in place a statutory framework for bank supervision. This 
would appear to be an ideal arena, therefore, in which to assess the consequences 
for law of its instrumentalisation for policy purposes. 

The second trend in bank supervision identified above was the role played by 
auditors in the supervisory process. Banks, like other companies, must appoint 
auditors.” Until recently the rights and duties of bank auditors, for example the 
duty to observe ‘client confidentiality,’ were similar to those of ‘ordinary’ 
company auditors.'? Section 47 of the Banking Act 1987, however, formally 





6 The literature on this is abundant. For a good review, see Cotterrell, The Sociology of Law: An 
Introduction (London, 1992) ch 5, pp 161—66 and the references cited therein, and Daintith, op cit 
n 4. 

7 The common observation is that legislation in the age of the Welfare State does not display the 
characteristics associated with the Weberian picture of Jaw, that is a coherent, rational and 
comprehensive system of rules. Modern law is said to be characterised by discretionary, mechanical 
and particularised regulation. See Weber, On Law in Economy and Society, trans by E. Shils and 
M. Rheinstein (Cambridge, 1954), Cotterrell, ibid, and Loughlin, Public Law and Political Theory 
(London, 1993) ch 10. 

8 Cotterrell, op cit n 6. 

9 ibid. 

10 Stewart, “Regulation and the Crisis of Legalization in the United States,’ 97— 133, in Daintith (ed), op 
cit n 4, cited in Teubner, ‘Juridification: Concepts, Aspects, Limits, Solutions,’ 3, pp 18—19, in 
Teubner (ed), Juridification of Social Spheres: A Comparative Analysis in the Areas of Labor, 
Corporate, Antitrust and Social Welfare Law (Berlin, 1987). 

11 ibid pp 19—22. Other German legal sociologists, it should be noted, have vehemently refuted these 
suggestions, in particular deriding the idea of the existence of a ‘regulatory crisis’ in law. See 
Rottleuthner, “The Limits of Law — The Myth of a Regulatory Crisis’ (1989) 17 Int J Soc Law 273. 
The debate is continued in Smith, ‘Beyond ‘‘Mega-Theory”’ and ‘‘Multiple Sociology’’: A Reply to 
Rottleuthner’ (1991) Int J Soc Law 321. 

12 ss 226 and 227 of the Companies Act 1985 require the directors of UK incorporated companies to 
prepare their companies’ annual accounts. S 235 of the same act reugires these accounts to be audited 
by an external auditor with a view to confirming, or not confirming as the case may be, that they 
represent a ‘true and fair’ view of the financial position of the company. In the UK, banks invariably 
take the form of corporate bodies and, with certain technical exceptions, are required to comply with 
the general provisions of UK company law. 

13 For a discussion of the duties of auditors, see Jackson & Powell on Professional Negligence (London, 
1992) ch 8. 
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cleared the way for bank auditors to consult directly with the Bank of England on 
relevant supervisory matters without being in breach of any legal duties that may 
be owed to the client bank. (The Bank of England had for some time believed that 
bank auditors, because they had wide-ranging statutory rights of access to their 
clients’ books, were ideally placed to give ‘early warning’ signals, but were 
prevented from doing so because of the constraints of confidentiality.) In March of 
this year the government published a consultation document, A Statutory Duty on 
Auditors in the Regulated Sector, which suggests strengthening further the 
relationship between the Bank of England and bank auditors. 

An appreciation of the role played by bank auditors in the bank supervisory 
process is important for two reasons. First, it demonstrates the respective spheres 
of competence and responsibility of bank auditors and the Bank of England in the 
conduct of bank supervision. Second, it permits an assessment of the consequences 
of the increasing demands being put on the bank auditor for the audit function in 
general. In this regard it will be argued that, as bank auditors are drawn ever 
deeper into the supervisory regime, existing legal structures governing the conduct 
of an audit may have to be reassessed. 

This article consists of three parts. Part one considers the extent to which the 
conduct of bank supervision by the Bank of England is subject to governmental 
scrutiny. Part two traces the historical development of bank supervision and in 
particular the increasing reliance on the use of law. Part three addresses the 
changing role played by auditors in bank supervision. 


A The Government and the Banking System 


The Bank of England: Power Without Accountability? 


The central actor in the UK bank supervisory system is the Bank of England. The 
Bank was created by Royal Charter in 1697, and brought into public ownership by 
the Bank of England Act 1946. The Governor and the court of directors of the 
Bank are appointed by the Crown.'° On paper the Treasury has the legal power, in 
the shape of section 4(1) of the Bank of England Act 1946, to issue directions to the 
Bank if the ‘national interest’ requires it. This power has never in fact been 
exercised. However, notwithstanding the Bank of England’s formal status as a 
publicly owned institution, the Treasury has little control over its financing. On the 
contrary, the Bank, through the conduct of its own banking operations, has 
developed and maintained considerable financial autonomy from central 
government. Details of the Bank of England’s finances can, however, be found in 
its Annual Report and Accounts, and it also publishes a separate report dealing with 
the discharge of its statutory supervisory responsibilities. 

Section 1(1) of the Banking Act 1987 places the Bank of England under the 
general statutory duty to supervise the banks authorised by it. It is important to 
note that as well as imposing on the Bank of England a duty to supervise banks, 
section 1(1) also gives the Bank the exclusive right to supervise banks. The Bank 
of England had, of course, previously accepted responsibility for bank 
supervision. The relationship between the Bank and central government in this 





14 HM Treasury/Department of Trade and Industry, Consultation Document (March 1993). 
15 Bank of England Act 1946, s 2. 
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context was, however, unclear.'° Section 1(1) permits the Bank of England to 
assert and maintain autonomy from central government, most notably in the shape 
of the Treasury, in the conduct of bank supervision. 

The full extent of the Bank of England’s independence from the Treasury in 
relation to bank supervision was evidenced by the Bank’s supervision of BCCI. In 
the aftermath of the BCCI affair it emerged that neither legislation nor convention 
obliged the Bank of England to consult the Treasury regarding its supervision of 
individual banks.'’ Although in practice there will inevitably be some liaison 
between the Bank of England and the Treasury on bank supervisory matters,!® the 
scope and content of any such liaison is likely to be exclusively determined by the 
Bank. In the words of the ex-Governor of the Bank of England: 


We take the view that banking supervision has been delegated to the Bank of England under 
the Banking Act (1987) and our liaison with the Treasury therefore is confined not to a 
blow-by-blow account of what we are doing but the need to keep them informed if there is 
likely to be a difficult or substantial or controversial issue.” 


What constitutes ‘a difficult or substantial or controversial issue’ is unclear. The 
Report by Lord Justice Bingham into the BCCI affair listed a number of situations 
in which it was thought that the Bank of England should consult the Treasury on 
issues relating to bank supervision. This list included the situations in which: 
(a) the failure of an individual bank might have implications for the UK financial 
system or economy as a whole; (b) the ownership of a particular bank raised an 
issue of public interest; and (c) the supervision of a bank is likely to lead to 
ministers being questioned in Parliament.”° These situations apart, it would 
appear that the Bank of England enjoys considerably greater freedom from 
Treasury intervention in matters relating to bank supervision than it does in, for 
example, the conduct of monetary policy.2! Only in exceptional circumstances 
will the Bank be expected to consult with the Treasury, leaving it the sole arbiter of 
its own actions in the normal run of affairs. Consequently, when things do go 
wrong and deposits are lost, the Government mey find itself under intense political 
pressure in relation to actions taken or not taken by the Bank of England of which 
the Government was not aware. Of course, the Government may seek to distance 
itself from any legal responsibility. It has done so in relation to compensation 
claims by BCCI’s depositors,” by arguing that section 1(1) of the Banking Act 
1987 places the responsibility for bank supervision in the hands of the Bank of 
England. The difficulty, of course, is that legal technicalities are unlikely to 


16 The history of the Bank of England’s relationship with the Treasury in relation to bank supervision is 
discussed in Page, ‘Self-Regulation: The Constitutional Dimension’ (1986) 47 MLR 141, 
pp 160— 163. 

17 Inquiry into the Supervision of the Bank of Credit and Commerce International, HC 198 (1992), p 151, 
hereafter the ‘Bingham Report.’ In fact, s 84(5) of the Banking Act 1987 prevents the Bank of England 
from disclosing information to third parties, presumably including the Treasury, unless ‘disclosure 
appears to the Bank to be desirable or expedient in the interests of depositors or in the public interest.’ 

18 ibid. 

19 Treasury and Civil Service Committee, Minutes of Evidence, HC 26 (1991—92), 107. 

20 Bingham Report, op cit n 17, pp 151—152. 

21 The history of the Bank of England’s relationship with the Treasury in relation to monetary policy has 
been one of increasing subordination of the Bank to the Treasury; see Moran, ‘Monetary Policy and 
the Machinery of Government’ (1981) 59 Public Administration 47. 

22 On the depositors’ claim for compensation and the Government’s response to it, see Treasury and Civil 
Service Committee, Banking Supervision and BCCI: The Implications of the Bingham Report, HC 250 
(1992 — 93). 
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placate disgruntled depositors who, rightly or wrongly, view bank supervision as a 
governmental responsibility. 

The Bingham Report into BCCI was highly critical of the lack of consultation 
between the Bank and the Treasury. According to the Report, the Bank did not 
intend to mislead or withhold information from the Treasury, rather the lack of 
consultation was occasioned by ‘the Bank’s failure to appreciate the import of the 
messages it was given’ by BCCI’s auditors and ‘a deep-rooted reluctance [on the 
part of the Bank] to believe ill of BCCI.’”’ As the Report noted, the consequences 
of the lack of consultation were hardly satisfactory. Although the collapse of BCCI 
was never likely to threaten the stability of the UK banking system, there was ‘an 
obvious risk that it would cause diplomatic and foreign relations problems, 
hardship and loss to a significant number of retail customers and political 
outcry.’ In such circumstances, the Report concluded, the Treasury should have 
been consulted if only so that it could consider potential problems before they 
became emergencies.” It remains to be seen whether this episode will mark the 
beginning of greater Treasury control over the Bank. It is worth bearing in mind, 
however, that Article 105(6) of the Maastricht Treaty, out of which the UK has 
not opted, aims to confer responsibility for bank supervision in the European 
Central Bank. It is more likely, therefore, that in the future ‘independence’ in bank 
supervision will be the norm. 

One important factor affecting the Bank of England’s relationship with the 
Treasury is the Bank’s ‘responsibility as guardian of the good order of the financial 
system as a whole.’’ It is difficult to pinpoint the origin of this self-imposed and 
pervasive responsibility. At best it can be said that it is inextricably linked to the 
Bank’s historical development and emergence as the central institution within the 
UK financial system.”® Evidence that claims to such a general and wide-ranging 
responsibility actually have some substance can be found in the various financial 
rescues which from time to time are undertaken by the Bank of England. For 
example, in its most recent Annual Report and Accounts, the Bank of England 
disclosed that it had set aside the sum of £115 million against possible losses 
resulting from the provision of liquidity support to a number of banks over a two- 
year period beginning in early 1991.” The Bank’s competence in such matters 
stems from its general responsibility for safeguarding the health of the financial 
system: the Banking Act 1987 makes no provision for rescue operations. 
Although, by convention if not by law,*° the Bank may nowadays be obliged to 
consult the Treasury prior to committing financial resources to such an operation, 
the vague and general nature of its responsibility for overseeing the health of the 
financial system leaves it to its own resources in a number of situations. In short, in 


23 Bingham Report, op cit n 17, p 156. 

24 ibid pp 156—157. 

25 ibid. 

26 Treaty on European Union. The UK has opted out of Article 105(1)— (5) which relates to monetary 
policy issues; see Protocol on Certain Provisions Relating to the United Kingdom of Great Britain and 
Northern Ireland, para 5. 

27 Page and Ferguson, Investor Protection (London, 1992) p 85. 

28 See Moran, The Politics of Banking: The Strange Case of Competition and Credit Control (London, 
1986) chs 1, 2 and 3. 

29 Bank of England, Reports and Accounts 1992/93, pp 22—38. 

30 In the wake of the Johnson Matthey Bankers scandal, it was agreed that the Bank of England should 
consult the Treasury before public money is used for rescue operations. For an account of why this 
came about, see Page, op cit n 16. 
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relation to bank supervision, the Government lacks the power to exert legal control 
over the Bank of England. 


The Board of Banking Supervision 


The Government’s White Paper, Banking Supervision, published in the aftermath 
of the Johnson Matthey Bankers scandal, recommended the establishment of a 
Board of Banking Supervision to assist the Bank of England in the discharge of its 
Statutory supervisory responsibilities.*! The establishment of the Board was 
intended to create a mechanism through which the Treasury could be kept 
informed of the Bank of England’s supervisory activities, and to provide for a 
greater say from the banking community in the process of bank supervision. The 
Board has three ex officio members, namely, the Governor of the Bank who acts as 
the Board’s Chairman, the Deputy Governor and the executive officer of the Bank 
who is in charge of bank supervision. It also has a further six independent 
members appointed jointly by its chairman and the Chancellor of the Exchequer. It 
is the duty of the Board’s independent members to advise the ex officio members 
on the exercise by the Bank of England of its powers under the Banking Act 
1987. The Bank of England is required to submit regular reports to the Board 
and to provide its members with any other information they may reasonably 
require.” The ex officio members of the Board are not obliged to follow the 
advice of the independent members on any particular matter, but if they decline to 
do so they must give written notice of this fact to the Chancellor of the 
Exchequer.*4 

The BCCI affair sheds light on how the Board of Banking Supervision has 
worked in practice. In anticipation of its formal creation, a ‘shadow’ Board of 
Banking Supervision was established in June 1986.*> A paper before the Board’s 
first meeting reported on BCCI. The general thrust of the paper related to 
allegations of substantial losses that had been made by BCCI’s ‘Central Treasury 
Department.’ No precise figures were, however, given, and there was no 
indication as to how the alleged losses had arisen. In July 1987 another paper was 
presented to the Board which indicated the Bank of England’s unwillingness to 
undertake a lead role in the consolidated supervision of BCCI. According to Lord 
Justice Bingham, the Board’s independent members were not satisfied with the 
Bank of England’s reasoning on this matter, and they requested a further paper 
setting out the advantages and disadvantages that would result from the 
incorporation of BCCI in the United Kingdom. This was to lead in turn to a series 
of lively discussions between the members of the Board. The Bingham Report 
commented: 


[The Board] demonstrated its value as a supervisory instrument, operating just as its 
progenitors must have intended. The problems at issue were clearly presented, the members 
were given adequate information and the members brought their professional experience 
and judgment to bear in an admirable way, challenging the accepted wisdom of officials and 
causing the issues to be fully and carefully examined.** 





31 Cmnd 9695 (1985) paras 5.5—5.9. 

32 Banking Act 1987, s 2(3). 

33 ibid s 2(4). 

34 ibid s 2(5). 

35 Bingham Report, op cit n 17, para 2.86. What follows is based on information contained in paras 
2.86—2.92 of the Bingham Report. 

36 ibid para 2.92. 
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Subsequently, however, the Board was not to prove so effective, and it would 
appear that at crucial periods in the supervisory history of BCCI its advice was not 
sought. For example, in 1990 the Board was not given a copy of a report made by 
Price Waterhouse, BCCI’s auditors. This report suggested that $1.5 billion of 
BCCI’s loans were thought to be unrecoverable and that its ‘previous management 
may have colluded with major customers to misstate or disguise the underlying 
purpose of significant transactions.” The Bingham Report was critical of this 
lack of communication and concluded that if the Board was to fulfil its statutory 
role ‘it should be alerted to any fact which even might cause their antennae to 
twitch. 2? The Bank of England has undertaken to ensure that in future the Board 
of Banking Supervision is given a greater input into the supervisory process.” 

As regards the consequences for law of its instrumentalisation for bank 
supervision, a few tentative conclusions can be drawn at this stage. Section 1(1) of 
the Banking Act 1987 is central to the supervisory process: it defines the respective 
spheres of responsibility of the Bank of England and the Treasury. Section 1(1) is a 
model of statutory drafting. It is clearly and precisely expressed; it is general in 
coverage; and it has not been subject to periodical revision or amendment. 
Furthermore, as is evident from the BCCI affair, there can be no doubt that the 
provision has been effective in practice. It would appear, then, that not all law 
instrumentalised by governments for policy purposes is open to the kind of 
criticisms referred to in the introduction. It is worth noting, however, that section 
1(1) reinforces and gives statutory backing to an existing behavioural pattern: it 
did not attempt to induce a change in behaviour. Where the Banking Act 1987 has 
attempted to induce an alteration in the behaviour of the Bank of England, for 
example by the creation of the Board of Banking Supervision with which the Bank 
must consult, it seems to have been less successful. The possible reasons for this 
will be discussed in the next part of the article. 


B The Use of Law in Bank Supervision 


Nowadays, the Bank of England has a wide range of legal powers upon which it 
can draw in the performance of its supervisory responsibilities. This was not 
always the case. Indeed, until 1979 and the introduction in that year of legislation 
aimed at putting the supervision of banks on a statutory basis, the Bank of England 
relied very little on the application of formal legal powers when attempting to 
influence the behaviour of banks. The thesis of this article is that, historically 
speaking, the Bank of England developed an idiosyncratic approach towards bank 
supervision, and that, notwithstanding the introduction of legislation in this area, 
important facets of this approach have proved remarkably durable, and are 
discernible in the contemporary attitude of the Bank towards supervision. This is 
not to say that the legislation is of no consequence. It will be argued that the 
Banking Act 1987 places at the Bank of England’s disposal a panoply of powers 
which, in theory, considerably strengthen the position of the Bank vis-a-vis the 
banks it supervises. The BCCI affair suggests, however, that in practice the 
legislation has had a more limited effect. 





37 ibid para 2.250. The reference to ‘previous management’ is to two senior executives of BCCI who 
were about to be replaced. 

38 ibid para 3.6. 

39 Bank of England Press Release, 22 October 1992. 
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Control Without Law: The Bank of England’s ‘Moral Suasion’ 


Long before section 1(1) of the Banking Act 1987 imposed a statutory duty to 
supervise banks on the Bank of England, the Bank had already accepted this 
responsibility. The Bank of England’s role in bank supervision originally 
developed as an offshoot to its more established role as the United Kingdom’s 
central bank.“ Prior to the enactment of the Banking Act 1979, banks were 
supervised entirely on a non-statutory basis: the Bank of England relied on its 
traditional powers of ‘moral suasion’ to influence the behaviour of banks. 

From an early stage the Bank developed what it considered to be a flexible and 
co-operative approach towards supervision. The supervisory regime was built 
around informal meetings between the Bank and senior representatives of 
individual banks at which ‘voluntarily’ submitted bank statistical returns would be 
discussed. The Bank encouraged banks’ managements to talk openly about their 
businesses and any recommendations the Bank was inclined to make were tailored 
to the individual circumstances of the bank concerned. The Bank relied on its 
privileged position as ‘lender of last resort’ to the banking system to ensure that 
individual banks complied with its ‘requests.’ The Bank of England’s approach to 
supervision was made workable because of the concentration of the United 
Kingdom financial markets in the City of London, and the central position 
occupied by the Bank in these markets.*! The Discount Office within the Bank did 
monitor a number of banking ratios, although it did not lay down intractable 
minimum standards, preferring to look at each bank in a different light. As 
Moran puts it: 


Against the increasingly formal and bureaucratic character of government and industry, 
bankers and financiers put personal qualities above formal qualifications, the spoken word 
above the written agreement and the power of trust above the force of the law.” 


In most other European countries, and the USA, bank supervisory authorities work 
within statutory frameworks which lay down mandatory minimum prudential 
ratios. Furthermore, these supervisory authorities rarely relied to the same extent 
as the Bank of England on the ‘voluntary’ submission of information by banks. It is 
common in these other countries for individual banks to be subjected to formal 
inspections by the supervisory authorities.“ 





40 On the development of bank supervision in the UK, see Gardener, ‘Supervision in the United 
Kingdom’; and Cooke, ‘Self-Regulation and Statute — The Evolution of Banking Supervision,’ 
pp 70—84 and 85—98 respectively, in Gardener (ed), UK Banking Supervision: Evolution, Practice 
and Issues (London, 1986). 

41 For a general description of the workings of the UK’s financial markets, and of the centrality of the 
Bank’s position within these markets, see Gardener and Molyneux, Changes in Western European 
Banking (London, 1990). 

42 A detailed account of how the Bank’s Discount Office carried out banking supervision is given in 
Revell, Solvency and Regulation of Banks, Bangor Occasional Papers in Economics No 5 (Cardiff, 
1975). The Discount Market performs the dual functions of enabling the government to finance its 
short-term borrowing requirements, through the issue of Treasury Bills, and, likewise, enabling banks 
to borrow money (from the Bank of England exercising its lender of last resort function) at times when 
the banking system is temporarily short of money. 

43 op citn 28, p 15. Moran argues the Bank’s approach to supervision while in part relying on the social 
unity of the financial community was also underpinned by more brutal economic forces; cartels and 
restrictive practices which were a prominent feature of British banking until the late 1960s. In his 
opinion, p 16, ‘Informality and trust could be relied upon in regulating financial life because entry into 
markets was tightly controlled, and competition between existing members severely curtailed.’ 

44 See Inter-Bank Research Organisation (ed), The Regulation of Banks in Member States of the EEC 
(London, 1978). 
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The sphere of responsibility of the Bank of England was, however, largely self- 
defined. The Bank of England supervised only those banks for which the Bank 
considered itself to be responsible. These were usually established banks with 
which the Bank of England had developed close working and personal 
relationships over a number of years. The 1950s and 1960s saw the rapid 
development in the United Kingdom of the so-called ‘fringe’ or ‘secondary’ banks. 
These institutions were not directly supervised by the Bank of England (or by any 
other institution). This unsatisfactory situation reached an impasse in the early 
1970s when, faced with what it perceived to be a potential threat to the stability of 
the banking system as a whole, the Bank of England organised an extensive 
financial rescue package (the ‘Lifeboat’) to bail out several secondary banks which 
were about to go under.* 

In reaction to these events the Bank cast its supervisory net wider than it had 
previously done, thus encompassing the hitherto uncontrolled activities of the 
‘secondary’ banks. The Bank ‘became supervisor of the banking system not as a 
result of careful consideration and public debate but as a result of a spontaneous 
reaction to a crisis’ to which it, as the UK’s central bank, was able to respond.“ A 
first attempt to put bank supervision on a comprehensive statutory basis came with 
the Banking Act 1979. 


The Banking Act 1979 


Although the Banking Act 1979 added formality and transparency to the United 
Kingdom system of banking supervision, its effect was more ‘evolutionary than 
revolutionary.’4” In the inevitable bartering and bargaining which surrounded the 
enactment of the legislation, the Bank of England fought hard to ensure that its 
style of supervision should be retained in the statutory era, at least in relation to 
banks which it thought could be trusted. In the view of the Bank, legislation was 
needed to plug the gaps in the supervisory regime, and not radically to alter it.“ 
To this end, the Bank sponsored the creation of a two-tier system of supervision. 
The first tier (the ‘recognised banks’) approximately comprised those institutions 
which had traditionally been subject to the authority of the Bank. The reckoning 
was that the Bank would be able to continue to supervise these institutions in the 
way in which it had done before 1979. The second tier (the ‘licensed deposit- 
takers’) comprised all other deposit-taking institutions. It was principally against 
these institutions that the provisions of the Banking Act 1979 were aimed. 

The two-tier system was, however, to have a short life. In 1984 the Bank of 
England was forced to rescue Johnson Matthey Bankers (JMB), a ‘recognised 
bank,’ in order to stem ‘unacceptable consequences for the banking system as a 
whole.’*? In the wake-of the JMB affair, a committee was set up to review the 
supervisory system created by the 1979 legislation. The committee, chaired by the 
then Governor of the Bank, Robin Leigh Pemberton, did not consider that the JMB 
affair merited a radical overhaul of the Bank’s flexible and co-operative approach 





45 For an account of the ‘Lifeboat’ operation co-ordinated by the Bank of England, see Reid, The 
Secondary Banking Crisis 1973— 1975 (London, 1982). 

46 Quinn, Supervision and Central Banking (1990) Bank of England Quarterly Bulletin, 380, p 381. 

47 Penn, Banking Supervision (London, 1989) p 12. 

48 Moran, op cit n 28, ch 6. 

49 Bank of England, Report and Accounts 1985, p 38. For an account of the JMB affair, see Hall, ‘UK 
Banking Supervision and the Johnson Matthey Affair,” pp 3—30, in Goodhart et al (eds), The 
Operation and Regulation of Financial Markets (London, 1987). 


© The Modern Law Review Limited 1993 677 


The Modern Law Review [Vol. 56 


towards supervision.” It did, however, recommend that the two-tier system of 
bank supervision should be replaced by a unitary system. 


The Banking Act 1987 


The linchpin of the legislation is section 3(1) whereby, subject to exceptions, the 
acceptance of deposits in the course of carrying on a deposit-taking business is 
restricted to persons authorised by the Bank of England. Section 9(2) of the Act 
requires the Bank to issue an authorisation only if it is convinced that the applicant 
satisfies the criteria set out in Schedule 3 to the Act.>! These criteria are designed 
to ensure that: (a) the directors, controllers and managers of the bank are ‘fit and 
proper’ persons”; (b) the bank’s business is directed by at least two individuals 
(the so-called ‘four-eyes’ test)°?; (c) banks incorporated in the UK have an 
appropriate number of non-executive directors’; (d) the bank conducts its 
business in a prudent manner,” and with integrity and skill>°; and (e) the bank 
has, at the time of its authorisation, minimum paid up capital ECU 5 million.*” 
The significance of these requirements extends well beyond the initial 
authorisation process because an institution which fails continually to meet them 
runs the risk of having its authorisation restricted or revoked under sections 11 and 
12 of the Act. 

The Bank has published guidance concerning its interpretation of these criteria.58 
Interestingly, the guidance makes it plain that even if an institution 
meets all of the criteria, the Bank will not, subject to appeal,’ be obliged to grant 
an authorisation. The Bank may refuse if it considers that there are ‘any significant 
threats to the interests of depositors and potential depositors.” The highly 
discretionary, flexible and discursive nature of the Bank’s supervisory powers is 
well illustrated by its interpretation of the statutory requirement that a bank 
conduct its business in a prudent manner. As well as containing specific 
requirements in relation to capital adequacy, liquidity, and the maintenance of 
internal control systems, paragraph 4 of Schedule 3 includes a requirement of 
‘general prudent conduct’ under which such marters as a bank’s policies on lending 
and its management structure fall to be considered. If this ‘catch all’ requirement is 
not met, then no authorisation will be granted. An institution ‘may thus fail to 
satisfy the prudent manner criterion, notwithstanding that it satisfies the various 





50 Report of the Committee set up to Consider the System of Banking Supervision, Cmnd 9550 (1985). 
51 As amended by SI 1992, No 3218 which implemented the Second Banking Coordination Directive (OJ 
1989 L385/1). For a detailed discussion of the process of harmonisation in the banking context, see 
Gruson and Reuring, ‘A European Community Banking Law: The Second Banking and Related 
Directives,” pp 19—50, in Cranston (ed), The Single Market and the Law of Banking (London, 1991). 

52 Sch 3, para 1. 

53 Sch 3, para 2. 

54 Sch 3, para 3. 

55 Sch 3, para 4. 

56 Sch 3, para 5. 

57 Sch 3, para 6, as amended. S 9(3) of the Banking Act 1987 provides that if an institution’s principal 
place of business is outside the UK, then the Bank may rely on the home supervisory authority’s 
judgment in relation to the fulfilment of the requirements contained in paras 1, 4 and 5 of Sch 3 if the 
Bank is satisfied as to the adequacy of its supervisory regime. 

58 Banking Act 1987, s 16: Statement of Principles (Bank of England, 1988). 

59 s 27(1) of the Act gives an aggrieved institution a right of appeal against a decision of the Bank to 
refuse, revoke or restrict its authorisation. 

60 Bank of England, op cit n 58, para 3(1). 
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specific requirements that it entails.”*' Even with regard to the fulfilment of the 
specific statutory criteria laid down in this paragraph, the Bank retains 
considerable discretion and its approach to the question is a remarkably flexible 
one. ‘That the Banking Act says little about the standards ... [the Bank of 
England] require[s] banks to observe its deliberate vagueness.’ For example, 
paragraph 4(2) provides that a bank shall not be regarded as conducting its 
business in a prudent manner unless it maintains capital of an amount 
commensurate with the nature and scale of its operations, and of an amount and 
nature sufficient to safeguard the interests of its depositors and potential 
depositors. A universal minimum ‘capital-adequacy’ ratio is not, however, set 
out, and the Bank takes the particular circumstances of each institution into 
consideration when reaching a decision on this issue.” 

Notwithstanding the introduction of this legislation, the Bank of England’s 
flexible and consultative approach to supervision has not been displaced. The 
Banking Act 1987 allows the Bank considerable discretion, not only in setting 
prudential requirements, but also in the day-to-day performance of bank 
supervision. The revitalised system still depends on the co-operation of the banks 
being supervised for its operation. ‘[T]he real authority of the Bank of England 
. . . comes not from the legal powers bestowed upon it by the [1987] Act, but from 
a judicious use of those powers and from the close understanding that has built up 
over time with the banks.’® 


The Limits of Trust: The Bank of England and BCCI 


BCCI was established in Luxembourg in 1972 and immediately set on a path of 
expansion. By the time it was shut down, almost twenty years later, it was 
operating in over 60 countries and had an extensive branch network in the United 
Kingdom.® When the first British branch of BCCI was opened in 1974 there was 
no need for the bank to obtain formal authorisation. The Bank of England’s 
permission, out of convention, was sought and given.® With the introduction of 
the Banking Act 1979, BCCI applied to the Bank of England to be authorised as a 
‘recognised bank.’ The Bank rejected this application but decided to authorise 
BCCI as a ‘licensed deposit-taker.’ The Bank of England concluded that the 
principal place of business of BCCI was Luxembourg. The Bingham Report 
criticised this reasoning, and stated that a proper enquiry into BCCI’s 
organisational structure would have demonstrated that the principal place of 
business of the bank was London and not Luxembourg.® The significance of this 
error of judgment was that the Bank of England then proceeded, as it was entitled 
to do, to rely on the judgment of the Commissariat au Controle des Banques, the 





61 Page and Ferguson, op cit n 27, p 132. 

62 Quinn, op cit n 46, p 382. 

63 The centrality of this provision to the Bank’s supervisory regime is discussed in Norton, “The Bank of 
England’s Lament: The Struggle to Maintain the Traditional Supervisory Practices of Moral Suasion,”’ 
pp 7—32, in Norton (ed), Bank Regulation and Supervision in the 1990s (London, 1991). 

64 UK incorporated banks have to observe EC requirements in this area. See ‘Own Funds’ Directive 
89/299/EEC (OJ 1989 L124/16), and Solvency Ratio Directive 89/647/EEC (OJ 1989 L386/14). 

65 Quinn, ‘The Influence of the Banking Acts (1979 and 1987) on the Bank of England’s Traditional Style 
of Banking Supervision,’ 6, pp 1—6, in Norton (ed), op cit n 63. 

66 Financial Times, 6 July 1991. 

67 Bingham Report, op cit n 17, para 2.4 
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Luxembourg bank supervisory authority, as to whether BCCI met the statutory 
_ criteria for authorisation.” The Luxembourg supervisory authority considered 
that BCCI fulfilled the relevant criteria.” The Bingham Report concluded that if 
the Bank of England had conducted its own investigations into these matters, it was 
likely that the outcome would have been different.”! In particular, Lord Justice 
Bingham stated that, if Bank officials had asked themselves if they were satisfied 
that BCCI conducted its business in a prudent manner, he ‘was not sure a positive 
answer would have been given.’”” 

The Bingham Report was also critical of the Bank of England’s reluctance to 
investigate allegations of malpractice at BCCI. For example, early in 1988 the 
Bank received a report from the City of London fraud squad which ‘suggested, at 
best for BCCI, a disturbing departure from standard banking practice.’ The Bank 
of England considered that this report did not merit further action. Lord Justice 
Bingham stated: 


[1]n view of the critical opinions widely held about BCCI and the considerable detail which 
the police supplied . . . it [is] hard to understand the Bank’s apparent lack of interest in 
establishing the truth.” 


On numerous other occasions, Lord Justice Bingham criticised the Bank of 
England’s ‘lack of curiosity’ in the discharge of its supervisory responsibilities. In 
particular, the Bingham Report recounted one ‘small, but perhaps revealing’ 
episode in the Bank of England’s supervision of BCCI.” In 1991, the Bank of 
England learnt that allegations of serious fraud at BCCI had been made by a former 
senior official of the bank. The Bank of England did not pursue the allegations 
because ‘the Bank did not see itself in an investigative role.” Lord Justice 
Bingham confessed to having great difficulty in understanding why the Bank of 
England did not try to find out whether these allegations were true or false.” 
Similar misgivings about the Bank of England’s supervision of BCCI were 
expressed in relation to the Bank’s reaction to information supplied to it by BCCI’s 
auditors, Price Waterhouse. We have already seen that, in 1990, Price Waterhouse 
delivered a report to the Bank of England which cast doubt on the integrity of some 
of BCCI’s senior officials and on the legality of its business transactions. This 
report was not read by senior Bank of England officials until after the closure of 
BCCI. As regards the Bank officials who did see the report, Lord Justice Bingham 
commented that he found ‘it hard to understand why the fitness and properness | 
aspects of this report made so little impact on . . . [their] minds.’78 

Given this substantial criticism of the Bank of England’s supervision of BCCI, it 
is somewhat surprising that Lord Justice Bingham concluded that ‘[T]he Bank’s 
traditional techniques of supervision, based as they are on trust, frankness and a 
willingness to co-operate, seem to me on the whole to have served the [banking] 





69 Under s 3(5) and (6) of the Banking Act 1979, if the principal place of business of a bank was in a 
country outside the UK, the Bank of England was entitled to rely on the opinion of the domestic 
supervisory authorities as to whether the bank in question fulfilled the relevant statutory criteria. 

70 Bingham Report, op cit n 17, para 2.27. 
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community well.’”? The Bingham Report did not call for a radical overhaul of the 
system of bank supervision. The Report did, however, make a number of 
recommendations aimed at improving the existing supervisory system." In 
particular, it called for the Bank of England to adopt a more rigorous approach 
where the circumstances required it. In the words of Lord Justice Bingham: “[O]ne 
of the virtues claimed for the Bank’s supervision is its flexibility. This should mean 
that a quite different supervisory approach is adopted where trust and frankness are 
lacking.’*! 

Essentially, the Bingham Report called for a change of ‘culture’ within the Bank 
of England: the Bank should seek to, as the saying goes, ‘understand a little less 
and condemn a little more.’ In response to the Bingham Report, the Bank has 
established a Special Investigations Unit which is specifically responsible for 
pursuing allegations of malpractice or fraud, and is strengthening its capacity to 
undertake on site examinations of banks.® The Bank has also set up a new Legal 
Unit whose brief is to ensure that in the conduct of bank supervision the Bank takes 
full account of the powers available to it under the Banking Act 1987. Whether this 
will have the desired effect is difficult to predict. In the past the Bank of England 
has proved remarkably adept in ensuring that statutory developments in this area 
have been designed so as to accommodate the Bank’s traditional approach to 
supervision. It should be remembered, however, that the Bank’s position as bank 
supervisory authority in the UK is not unassailable. Further lapses in the Bank’s 
supervisory regime may, therefore, result in wide-ranging reforms. 

The Bingham Report’s recommendations and the Bank of England’s response to 
them will, of course, provide little comfort to the depositors of BCCI. So far the 
Government has been steadfast in its refusal to make ex gratia payments of the 
kind made to investors in Barlow Clowes. BCCI’s depositors have, of course, 
been able to seek compensation from the statutory Deposit Protection Scheme.™ 
Lord Justice Bingham’s criticisms of the Bank of England’s supervision of BCCI 
will, no doubt, be relied upon by BCCI’s depositors in their allegations of 
negligence against the Bank.® Before the Bank can be held liable in negligence it 
would have to be established that the Bank owed a duty of care to BCCI’s 
depositors, a breach of which caused the depositors’ loss. Even if this is 
established,®° section 1(4) of the Banking Act 1987 confers on the Bank of 
England immunity for any claims for damages resulting from ‘anything done or 
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82 A discussion of the Bank of England’s response to the Bingham Report can be found in the Bank’s 
Banking Act Report for 1992/93, pp 17—23. 

83 Treasury and Civil Service Committee, Second Report, Banking Supervision After BCCI: The 
Implications of the Bingham Report, HC 250 (1992—93), appendix 5. For an interesting discussion of 
the Barlow Clowes affair, see Gregory and Drewry, ‘Barlow Clowes and the Ombudsmen’ (1991) PL 
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84 The Banking Act 1979 established a depositor protection scheme which was retained in the 1987 Act. 
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omitted in the discharge or purported discharge of . . . (its functions) under this 
Act unless it is shown that the act or omission is in bad faith.’ The depositors are 
likely to argue that the Bank of England failed to restrict or revoke the licence of 
BCCI when there were strong grounds for doing so. Lord Justice Bingham 
observed that in the final years of the Bank of England’s supervision of BCCI, the 
Bank concentrated unduly on attempts to restructure BCCI and did not give 
adequate consideration to the ‘fitness and properness’ implications of the 
information before it.*’ In the author’s opinion, however, these criticisms of the 
Bank of England’s supervision of BCCI are unlikely to establish that the Bank 
acted in ‘bad faith.’® 


The Transformation of Law 


The most striking feature of the Banking Act 1987 is the discretion it gives the 
Bank of England in the application and interpretation of the statutory provisions. 
Take, for example, the criteria for licensing contained in Schedule 3 of the Act, 
and in particular the requirement that an institution’s business be conducted in a 
‘prudent manner.’ The Bank of England retains considerable discretion in the 
application of the Schedule 3 provisions generally, and the Bank can apply 
different standards to different institutions in deciding whether their businesses are 
conducted in a prudent manner. The powers of the Bank of England to revoke or 
restrict licences are similarly vague. There is, furthermore, little chance of a 
successful appeal against a decision of the Bank.® At first sight it is somewhat 
surprising that more has not been made of this by the banks. One reason for the 
banks’ acquiescence may be the participatory nature of the Bank of England’s 
approach to supervision. Not only does the Bank consult frequently with individual 
banks in the process of supervision, but the banks have also been given a direct 
input into the development of the prudential criteria with which they are required 
to comply. For example, the Bank of England finalised its approach to capital 
adequacy and liquidity only after extensive consultation with the banking 
industry.”” Notwithstanding its vague and discretionary nature, the Banking Act 
1987 does have a normative dimension. In the overall process of bank supervision 
the legislation plays a major role in shaping the relationship between, on the one 
hand, the Bank of England and the Treasury, and, on the other, the Bank of 
England and the banking system. 

This suggests that the debate on the instrumentalisation of law for policy 
purposes should accommodate a type of law which is at once vague and 
discretionary in content and yet normative in character, and that the discretionary 
nature of the law should not be condemned out of hand. A similar point is made by 
Daintith who has observed that, if in the furtherance of governmental policy the 
use of law involves the unilateral alteration of private law rights, it is reasonable to 





87 Bingham Report, op cit n 17, para 2.257. 

88 The Bank of England’s Statement of Principles, op cit n 58, states that in the conduct of bank 
supervision the interests of existing and potential depositors are paramount. The Bank of England has 
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Whatever the outcome of the court proceedings, ‘the decision of the liquidators of BCCI to issue writs 
against the Bank of England has diverted attention from the fees of £74.2 million so far charged by the 
liquidators. See Notebook, The Guardian, 25 May 1993. 
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expect that law to assume ‘a similar shape to the law which maintains those rights: 
to be general in coverage, precise in form, abstract in expression, individual in 
focus, long-standing in duration.’®! However, Daintith has also shown that in the 
United Kingdom there have long existed types of law which are used by 
governments to further policy objectives but which do not necessarily alter private 
rights. In Daintith’s words, these laws: 


stem not from the State’s concern with the definition and protection of the legal position of 
individuals, but from the desire to provide formal recognition and protection for collective 
interests, in particular to interests of the whole collectivity as expressed through democratic 
or other representational procedures. Such laws, whose mandatory effect is either indirect, 
or is confined to organs or individuals within the State apparatus, may assume shapes which 
differ considerably from that associated with laws for the maintenance or alteration of 
private rights.” 


In the context of bank supervision, it may be objected that banks are in fact private 
legal individuals and that laws attempting to regulate their behaviour should 
therefore take the form of the model of ‘private rights.” The author’s response 
would be to question the continuing validity of a dichotomy based on the strict 
differentiation of ‘public’ and ‘private’ spheres of life.” Banks are powerful 
organisations whose actions resonate well beyond any so-called ‘private’ sphere of 
activity. It is in recognition of this that the Government attempts to subject the 
activities of banks to closer scrutiny than those of other corporate organisations. 
The case of the banks, however, is only one example of a more general 
phenomenon; the well-documented blurring of the boundaries between the ‘public’ 
and ‘private’ spheres of life in contemporary society.°* The author’s view is that 
the position of banks within society justifies the use of ‘collective interests’-type 
laws to control their activities. Of course, this does not mean that the legitimate 
rights and expectations of banks (or of other individuals or institutions in a similar 
position) will inevitably be lost or ignored in the process of discretionary decision 
making. Structures aimed at ensuring, for example, the consultation and 
participation of those legal persons likely to be affected by the exercise of 
discretion, must be incorporated into the law as a deterrent to the abuse of power. 


C The Role of Auditors in Bank Supervision 


One of the most innovative changes introduced by the Banking Act 1987 was the 
relaxation of the duty of confidentiality owed by a bank auditor to the client, the 
bank subject to the audit.” Section 47 provides that no duty to which a bank 





91 Daintith, op cit n 4, p 13. Daintith labels this the ‘private rights’ model of law. 
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L Rev 1423; and Woolf, ‘Public Law— Private Law: Why the Divide?’ (1986) PL 220. 

94 See Daintith, op cit n 4, p 19. 
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required increased co-operation between the Bank and bank auditors on supervisory matters. The 
wording of s 47 of the Act follows closely that of s 109 of the Financial Services Act 1986 and s 82 of 
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auditor (or reporting accountant”) might be subject will be contravened if that 
auditor passes to the Bank of England, whether or not in response to a request 
made by it, any information which has been acquired in a professional capacity and 
which is relevant to the discharge of the supervisory functions of the Bank.” 
Section 47, as it presently stands, is permissive and not obligatory; it affords 
auditors a right, but does not place them under a duty, to report relevant 
information to the Bank. However, unlike the Bank of England, auditors will not 
be immune from liability if they fail to act under this section when the 
circumstances indicate that they ought reasonably to have done so. 

The Auditing Practices Committee has issued guidance on the auditing of banks 
which lays out at some length its interpretation of the duties of bank auditors under 
the Act.” In particular, the guidance states that auditors should report 
information on an unrequested basis when they ‘consider it expedient to do so in 
order to protect the interests of depositors because there has been a material loss or 
there exists a significant risk of material loss.” The Bank of England expects 
that the management of a bank will continue to be its primary source of 
information and that the normal reporting procedures (for example, the prudential 
meetings and annual trilateral meetings) will usually provide it with all the 
information it needs to carry out its responsibilities under the 1987 Act.!® In a 
similar vein, paragraph 176 of the Auditing Practices Committee’s guidance 
emphasises that section 47 does not require bank auditors to change the scope of 
their audit work, nor the frequency or timing of their audit visits, nor does it 
require the reporting accountants to vary the scope and content of their work. 
Practically speaking, this means that there is no obligation on auditors or reporting 
accountants to conduct their work in such a way that there is a reasonable certainty 
that they will discover a ‘reportable occurrence.’ It is only when such an 
occurrence becomes known to auditors or reporting accountants in the ordinary 
course of their work that they should make detailed enquiries with section 47 in 
mind. The Auditing Practices Committee’s guidance stresses that auditors should, 
so far as possible, preserve their professional relationships with their client banks. 
In the normal course of events, therefore, it is envisaged that auditors should draw 
to the attention of their clients any concerns that they have under this section and 
request them to report the matter to the Bank of England. However, were a bank 
fails to respond promptly to such a request, or where it is in the interests of the 
depositors that its management should not be informed in advance, the auditors 
should report direct to the Bank. 


The Auditing of BCCI 


The BCCI affair highlighted serious problems with the arrangements currently in 
place for the audit of banks. One major source of these problems stems from the 
multifarious purposes to which audited financial statements are put. Although an 


96 As defined in s 39 of the Act. Further references to auditors in this essay will be taken to include 
references to reporting accountants. 

97 The flow of information is not anticipated as being entirely one way; s 83(2) permits the Bank of 
England to disclose to auditors of authorised institutions such information which would assist the Bank 
in discharging its functions under the Act. 

98 Auditing Guideline 307: Banks in the United Kingdom (ICA, 1989). 
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auditor’s reports is primarily directed at a company’s shareholders,’®! once 
published it performs other more indirect, though equally important, functions. 
Audited financial statements are an important source of information for potential 
creditors, credit rating agencies and participants in financial markets in general. 
‘Bank auditors therefore have a key role in ensuring that reliable financial 
information is provided to the market place.’! 

As regards a company, where an auditor is not convinced that the company 
accounts represent a ‘true and fair view’ of its financial position, the auditor is 
under a duty to ‘qualify’ the report.! Obviously, the existence of such a report is 
a matter to which financial markets would give due consideration in assessing a 
company in investment terms. In relation to the audit of banks’ accounts, however, 
it would seem that current accounting practice dictates against the possibility of the 
qualification of a bank’s accounts. For example, BCCI’s accounts for the year 
ending 1989 were not qualified even although Price Waterhouse were aware that 
the bank was facing serious problems (and had reported these problems to the 
majority shareholders). Price Waterhouse’s reasoning for not qualifying these 
accounts seems to have been dictated, at least in part, by the fear of perpetrating a 
run on the bank’s deposits. One senior employee of Price Waterhouse has written: 


Have you ever heard of a bank being qualified? You simply cannot go around qualifying the 
accounts of a bank without creating all sorts of problems, without the whole thing 
collapsing. You have to work very closely with the regulators as to how to handle the 
situation. '® 


In response to this, it has been argued that while this approach may be in line with 
the auditor’s legal obligation to shareholders, ‘it is not necessarily in the interests 
of existing depositors, cannot be in the interests of prospective depositors and is 
difficult to justify on public policy grounds.’!® If it is generally accepted that 
auditors will never qualify banks’ accounts, bank financial statements will no 
longer be seen by the markets as a source of reliable information upon which risk 
can be assessed. ‘For the banking system as a whole the absence of credible 
financial information is likely to mean an increased incidence of destabilising bank 
runs.’ 

One way round this problem may be to expand an auditor’s duty of care so as to 
include the interests of depositors, although this would inevitably result in an 
increase in auditing costs, especially professional indemnity insurance. It is a moot 
point whether the increased protection for depositors would justify such a step. In 
the meantime, the Institute of Chartered Accountants has reiterated that if bank 
auditors find reasons to qualify the accounts of a bank then they should do so.'"° 
How such advice will be received by the auditing profession remains to be seen. 
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A second set of problems highlighted by the BCCI affair relates to the potential 
conflicts of interests that auditors face in the conduct of an audit. According to the 
Bingham Report, the Bank of England concluded that section 47 of the Banking 
Act had worked well in practice and that, specifically in relation to the auditing of 
BCCI, Price Waterhouse had not withheld information from the Bank.!°? Lord 
Justice Bingham’s views on this matter were, however, different. For example, in 
1988 Price Waterhouse produced a detailed report of the business of BCCI for the 
College of Regulators.'’® In this report, Price Waterhouse included, despite 
reluctance from some of the management and directors of BCCI, a short section on 
the structure of BCCI’s share ownership about which the auditors were concerned. 
The Bingham Report noted: 


But the reasons for their (Price Waterhouse’s) concern were not spelled out in the report, or 
even flagged, unless the inclusion of the section was itself such a flag. PW (Price 
Waterhouse) faced, now as later, the dilemma of seeking to reconcile their duty to make 
appropriate disclosure to the supervisors with the need to maintain the confidence of the 
client.!!! 


Further evidence of the ‘dilemma’ faced by Price Waterhouse emerged in relation 
to the report it made in 1990 for the audit committee of BCCI, and which it copied 
to the Bank of England. We have already seen that the Bank failed to appreciate the 
full impact of this report. According to Lord Justice Bingham, however, this was 
not solely the fault of the Bank. ‘The report did not convey, in a blunt and 
unmistakable way, the full extent of the’ auditors’ concerns. !!” 

The BCCI affair also highlighted a more common concern relating to the 
‘quality’ of audit. BCCI is the latest in a series of financial scandals (Blue Arrow, 
Polly Peck and Maxwell Communications, to name but a few) which, although 
arising out of different factual situations, have been linked by one common 
question: ‘what were the auditors doing?’!!3 The terms of reference of the 
Bingham Report did not permit any comment on either the quality of the auditing 
by Price Waterhouse of BCCI, or on the adequacy of relevant professional auditing 
standards.'!* But it is surely the case that the centrality of the audit function to the 
Bank of England’s regulatory regime requires an understanding of how the 
auditing process works.’' It is as crucial for the Bank of England to be aware of 
the type of information likely to be communicated to it by auditors as it is for the 
Bank to know how and when this information will be communicated. There is a 
growing body of (accountancy) research in this area which questions the 
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‘expertise’ claimed by auditors as interpreters of financial statements and asks the 
basic question of just what it is auditors actually do. "$ 


The Role of the Auditor Post-BCCI 


Section 47 of the Banking Act 1987 was examined in some detail in the aftermath 
of the BCCI affair. The Treasury and Civil Service Committee recommended that 
the existing right of auditors to communicate with the Bank of England should be 
replaced by a duty to do so.!!” The Bingham Report recognised, however, that 
auditors were already under a professional duty to report information directly to 
the Bank of England in certain circumstances. Lord Justice Bingham, nevertheless, 
agreed with the recommendations of the Select Committee if only because the 
imposition of a statutory duty would clarify the respective responsibilities of bank 
auditors and the Bank of England. +!’ 

In response to this recommendation, a government consultation document, A 
Statutory Duty on Auditors in the Regulated Sector, has proposed that auditors be 
placed under a statutory duty to consult with the Bank of England provided that 
two conditions are met. The auditor must have reasonable cause to, first, believe 
that the criteria for authorisation contained in Schedule 3 of the Banking Act 1987 
may not have been fulfilled; and, second, that this matter is likely to be of material 
significance to the Bank’s exercise of its regulatory functions. Paragraph 16 of the 
consultation document states that the imposition of this duty should not lead to any 
fundamental alteration of the relationship that auditors and reporting accountants 
normally have with their clients. Nor, the paragraph continues, should the cost of 
audits increase disproportionately as a result of the proposed changes. This 
assessment of the proposed legislative changes is not, however, shared by the 
banking community which has labelled them disruptive and costly. In the opinion 
of the British Bankers Association, ‘auditors may feel the need to deluge regulators 
with information which they don’t need.’!!? The effect of this, the argument runs, 
would be an increase in costs and an increase in the number of times when auditors 
would deal directly with the Bank of England. 

It would appear, then, that auditors are set to be drawn even deeper into the bank 
supervisory process. In the future, auditors will be responsible for ensuring that 
their clients continue to fulfil the statutory authorisation criteria, or at least 
informing the Bank of England if they do not. This in itself is likely to lead to 
difficulties in interpretation; on what basis, for example, is an auditor to decide if a 
bank’s business is being conducted in a prudent manner? More importantly, 
auditors, as we have seen in relation to BCCI, will face the dilemma of maintaining 
the confidence of the client (and also, presumably, lucrative consultancy work’*°) 
while at the same time facing up to their responsibility to disclose information to 
the Bank of England. Likewise, auditors will also be mindful of the consequences 
of qualifying a bank’s accounts. It is doubtful, in the author’s view, whether 
redrafting auditors’ responsibilities in terms of duties as opposed to rights will 
adequately resolve these problems. 





116 Power, ibid and the references cited therein. 

117 Fourth Report, Treasury and Civil Service Committee (1992, HC 177). 

118 Bingham Report, op cit n 17, paras 3.43—3.47. 

119 ‘Banks Attack Audit Proposals as Disruptive,’ Financial Times, 9 March 1993, pp 1, 18. 

120 For a discussion of the concept of auditor independence, see Sherer and Kent, ‘Independence’ in 
Sherer and Kent (eds), Auditing and Accountability (Suffolk, 1983) and Gwilliam, A Survey of 
Auditing Research (London, 1987) ch 6. 
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Conclusion 


In answer to the two questions posed at the outset of this article, a number of 
conclusions can be drawn. First, the instrumentalisation of the law by government 
in the sphere of bank supervision has not resulted in an abuse of discretionary 
powers by the Bank of England. Frequent and extensive consultation between the 
Bank of England and the banks being supervised ensures that the legitimate rights 
and expectations of banks are safeguarded. It has been argued that the 
discretionary nature of the powers bestowed upon the Bank of England by the 
Banking Act 1987 is justified by the need to control the activities of banks. The 
rescue operation organised by the Bank of England in the aftermath of the closure 
of BCCI demonstrated how the activities of one bank can have severe 
consequences for the banking system (and the economy) as a whole. Banks are 
powerful institutions whose actions resonate well beyond any so-called ‘private’ 
sphere of activity. In this context, Sir Gordon Borrie has observed that: 


As power shifts from the public sector to the private sector, it seems to me desirable that 
instruments of control and accountability forged to ensure that the public sector behaves 
itself are considered for appropriate adaptation to the private sector. '2! 


Borrie had in mind such developments as the extension of the scope of judicial 
review to institutions which are not usually thought of as ‘public’ bodies, for 
example, The Panel on Takeovers and Mergers.'”* The present author would go 
further and argue that the need to control the activities of centres of private power 
such as banks justifies the use of legal structures normally associated with the 
protection of the ‘collective interest.’ 

Second, the instrumentalisation of law for bank supervision has not led to a 
disintegration of the normative character of the law. Teubner has argued that law’s 
essential characteristic of normativity is being threatened by the increasingly 
particularised and purposive nature of modern regulatory law.!? There is no 
doubt that many, although not all, of the provisions of the Banking Act 1987 are 
drafted in a vague manner and introduce purposive criteria into the law. The 
requirement that banks conduct their business in a ‘prudent manner’ is an obvious 
example. The Banking Act 1987 is, nevertheless, normative. In the overall process 
of bank supervision, the legislation imposes restrictions on the behaviour of banks 
and plays a major role in governing the relationship between the Bank of England 
and the Treasury. This suggests that the use of law by governments for policy 
purposes should not necessarily be viewed in a negative manner. On the contrary, 
as this article has shown, statutory law can retain its normative dimension 
notwithstanding the vague and discretionary manner in which it may be drafted. 

Third, the implications for the audit function of the bank auditor’s evolving 
supervisory responsibilities are far from clear. Prior to the introduction of the 
Banking Act 1987, the legal duties and responsibilities of bank auditors were 
similar to those of the company auditor. Company auditors, in theory, are 
indispensable to the process of management accountability. The duties and 
responsibilities of the company auditor are framed almost exclusively in terms of 





121 ‘The Regulation of Public and Private Power’ (1989) PL 552, p 564. 

122 For the implications of this development, see R v Panel on Takeovers and Mergers, ex p Datafin 
[1987] QB 815, and R v Panel on Takeovers and Mergers, ex p Guiness plc [1989] 2 WLR 863 (CA). 

123 op cit n 10. 

124 For both an explanation and critique of this assertion, see Sherer and Kent, ‘Accountability and the 
Role of Auditing,’ pp 1— 12, in Sherer and Kent (eds), ibid, and Freedman and Power, op citn 101. 
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the auditor/client relationship." Section 47 of the Banking Act 1987, however, 
extended the bank auditor’s responsibilities in a novel direction by enabling, and in 
certain circumstances requiring, communication with the Bank of England. The 
bank auditor will be drawn deeper into the supervisory process if the proposals 
contained in the Government’s recent consultation document become law. The 
Government (and the auditing profession) hoped that the extension of the bank 
auditor’s responsibilities would not impinge on the ‘normal’ auditor/client 
relationship. The BCCI affair has shown this hope to be misplaced. Bank auditors 
face the dilemma of reconciling the desirability of maintaining the confidence of 
their clients with the duty to disclose sensitive information concerning their clients 
to the Bank of England.!”° In order to address the conflict of interests problems 
inherent in the bank supervisory process, the legal structures governing the rights, 
duties and responsibilities of bank auditors need to be re-examined. At present the 
Bank of England’s dependence on bank auditors as a prime source of information 
about the banks under supervision seems at best optimistic and at worst dangerous. 





125 For a detailed discussion of the rights and duties of the company auditor, see Palmer’s Company Law 
(London, 1992) ch 9. 
126 Bingham Report, op cit n 111. 
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REPORTS 


The Publication of Controversial Parliamentary Papers 
Patricia M. Leopold* 


Since October 1992 five controversial reports have been published by a 
parliamentary procedure which ensures that those named in a report have no means 
of legal redress against its author or publisher. The reports in question were the 
Bingham Report,’ the reports of the Fife and Orkney Child Care Inquiries,” the 
second May Report,’ and the Nimmo-Smith/Friel Report.* The procedure used 
was the ‘motion for an unopposed return,’* the effect of which is to ensure that a 
named report is ‘returned’ to the House of Commons and in consequence is 
covered by absolute legal privilege under section 1 of the Parliamentary Papers 
Act 1840. It is the purpose of this note to look at this procedure and to suggest that 
it is open to criticism on various grounds. 


The Parliamentary Papers Act 1840 


The 1840 Act was designed to ensure that parliamentary papers could be made as 
widely available as possible and that those who, on the authority of either House, 
publish such papers should not find themselves facing legal action on account of its 
criminal or defamatory content. The important requirement of the 1840 Act is 
that the publication of a paper or report has been authorised by one of the Houses 
and is, as a result, a House of Commons (or House of Lords) paper. The usual, and 
most satisfactory, way of achieving this is for a paper to be presented to the House 
which then orders its publication. 

This is the method used for the publication of Select Committee reports and 
evidence and Act papers; that is, papers which in accordance with an Act of 
Parliament have to be laid before Parliament. This procedure ensures that the 
paper is presented to the House before the House authorises its publication. An 


*Department of Law, University of Reading. 


1 This was the report of Lord Justice Bingham’s inquiry into the supervision of the Bank of Credit and 
Commerce International (BCCN; HC 198 (1992—93); HC Deb vol 212 col 547, 576—591 
(27 October 1992). 

2 HC 191, HC 195 (1992—93), both published on 27 October 1992; HC Deb vol 212 col 849, 
867 — 881. Both these inquiries were set up by the Secretary of State for Scotland under the Children 
Act 1975. The Fife Inquiry, conducted by Sheriff Kearney, looked into child care policies in Fife. The 
Orkney Inquiry, conducted by Lord Clyde, was concerned with the removal of children from Orkney 
to a place of safety in February 1991. 

3 HC 296 (1992—93); HC Deb vol 215 col 378 (3 December 1992). This was the second report by the 
Rt Hon Sir John May on the Maguire case, which arose out of the circumstances surrounding the 1974 
Guildford and Woolwich bombs. The interim report, HC 556 (1989—90), was also published under 
the unopposed return procedure. 

4 HC 377 (1992—93) (26 January 1993). This was the report of the investigation into the allegation by a 
senior officer in the Lothian and Borders Police of a conspiracy to pervert the course of justice in 
Scotland. 

5 A return from a department headed by a Secretary of State is called for by means of Humble Address 
to the Queen to give directions that the report is laid before the House. In respect of other departments, 
the House will order the person concerned to ‘return’ the report to the House. 

6 The 1840 Act was passed as a consequence of Stockdale v Hansard (1839) 9 A & E 1. See Leopold, 
‘The Parliamentary Papers Act 1840 and its Application Today’ [1990] PL 183. 
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alternative method of ensuring that a paper is protected by the 1840 Act is to use 
the unopposed return procedure. If this procedure is used, however, the paper will 
not be presented to the House before it orders its publication. The five reports cited 
above, for example, were available to both Houses and the public on the same day. 
In the case of the publication of all the reports except the second May Report, a 
Minister made a statement to the House which enabled some limited comment on 
the reports on the day of publication. Even limited comment by MPs will not be 
possible if the content of the report becomes subject to the House’s own sub judice 
rule before it is even published. This was the situation with the interim May 
Report.” The day before the Home Secretary moved the motion in the House of 
Commons for the return of this report, he indicated, in a written answer, that in the 
light of the report he had decided to refer the Maguire cases to the Court of 
Appeal.® The following day the Speaker ruled that, in consequence, members 
could not refer to the interim May Report.? 


The Unopposed Return Procedure 


A motion for an unopposed return is a device whereby a Minister obtains, without 
debate, the authority of the House for the publication of a report or other 
document.!° By parliamentary convention, such a motion is not opposed; if 
necessary, the Speaker will refuse to accept an objection to a motion for an 
unopposed return. The unopposed return procedure can be used in two ways. The 
first can be regarded as the ‘routine’ use. Each House has the power to call for the 
production of papers, of a public and official character, by means of a motion for 
the return.'! This procedure is used less frequently today than in the eighteenth 
and early nineteenth centuries. It is still used occasionally and uncontroversially by 
each House to enable it to call for the production of, for example, the election 
expenses of a candidate after elections or for figures on the incidence of 
experiments on live animals. The power to call for papers by the return procedure 
is also delegated to Select Committees to allow them to call for ‘papers and 
records’ to enable them to carry out their work. However, it is rare for committees 
to have to rely on their legal power, as most documents are produced in response to 
a request from a committee. More controversially, the unopposed return 
procedure is also used by Ministers to enable the publication of a report that may 
contain information that could be regarded as defamatory of named individuals, or 
suggest criminal activity by an individual. It is this ‘non-routine’ use of the return 
procedure which was the method of authorising the publication of the five reports. 
Although the method of publication was referred to in passing in each Ministerial 
statement, only in the case of the Nimmo-Smith/Frie] Report did its use cause 
adverse comment in the House. In response to such criticism, the Secretary of 
State for Scotland told the House that the return procedure ‘is well precedented and 
has survived for 150 years; it is a sensible way to ensure that there is no need to 
contemplate any reduction of the content of the report as published.’ !* 


Or 


op citn 3. 

HC Deb vol 176 cols 205-206 (11 July 1990). 

ibid col 436 (12 July 1990). 

It was the method used by the Attorney-General for the publication of the correspondence between 
himself and Michael Mates MP on the Asil Nadir affair. HC Deb vol 227 col 1089 (1 July 1993). 
11 Erskine May, Parliamentary Practice (London: Butterworths, 21st ed, 1989) 213. 

12 HC Deb vol 217 col 872 (26 January 1993). 
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Although it is true that the return procedure has been used since 1840 as a means 
to ensure legal protection for the publication of reports, there is evidence that in the 
last twenty years there has been an increase in its ‘non-routine’ use. There are two 
possible reasons for this. First, it was in 1970 that the Joint Committee on the 
Publications of Proceedings in Parliament!? concluded that it was unclear whether 
the procedure used to publish Command Papers fell within the 1840 Act. 
Consequently, reports that previously would have been published as Command 
Papers have been published by virtue of the unopposed return procedure. 4 
Secondly, in the last twenty years Ministers have set up a variety of inquiries into 
matters of public concern where the subsequent report has been critical of named 
individuals or suggested that named individuals may have committed criminal 
offences. Where it is thought to be in the public interest to publish such a report in 
full, then it is necessary to ensure that there is no risk of legal action against the 
author or publisher. 


The Publication of Controversial Reports 


It is for the Minister to decide whether to delay the publication of such reports or to 
publish them in an abbreviated version. He will also decide on the method of 
publication. The Minister will have to weigh the interest of justice to individuals 
named in a report against the public interest in an immediate report either edited or 
unedited. For example, the Chancellor of the Exchequer said in respect of the 
Bingham Report that he had: ‘weigh[ed] carefully the public interest in 
maintaining [the confidentiality of much of the evidence given] against the public 
interest in disclosure.’ Having done so, he concluded that the balance was in 
favour of publishing the report unamended and in full, but without the supporting 
appendices, since they contained information that was confidential or which could 
have risked prejudicing future prosecutions. The decision to publish a report, then, 
is in fact the decision of the Minister, usually after legal advice. The objection that 
can be made is that the use of the unopposed return procedure means that the legal 
decision is that of the House, which will not have had the opportunity to see the 
report before it takes the decision to order its publication. 

It is possible to reduce the discretion given to the Minister by stating in advance 
the basis upon which the decision to publish will be taken, as was the case in the 
Nimmo-Smith/Friel Inquiry. The Lord Advocate, in his letter establishing the 
inquiry, reminded the authors of the principle that: ‘the Crown does not disclose 
the reasons for certain decisions in relation to the prosecution of identifiable 
individuals.’'® He also stated that, if in their subsequent report they concluded that 
there was evidence to support criminal proceedings, then the possibility of the 
publication of the report would be affected. In the event, the Nimmo-Smith/Friel 
Report found no evidence of any criminal offences, the Lord Advocate decided 
that no criminal proceedings were required, and it was published in full. However, 
the authors specifically stated that in writing their report they had made no more 
mention about the private lives of the witnesses than was strictly necessary. They 





13 HC 261 (1969—70). 

14 Since the mid-1960s, for example, any reports from tribunals set up under the Tribunals of Inquiry 
(Evidence) Act 1921 have been published as House of Commons Papers rather than as Command 
Papers. 

i5 op citn 1, col 576. 

16 op citn 4, para 1.3. 
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also complied with the Lord Advocate’s reminder on prosecution decisions, 
recognising that to do so would be to ‘expose persons to a form of public trial 
without giving them the opportunity to defend themselves.’ 17 An alternative to the 
above approach is to provide that the decision to publish should be taken by the 
author of the report. The terms of reference for the Scott inquiry into Matrix 
Churchill provides that ‘Lord Justice Scott will be entirely free to decide on the 
publication of his report and of the evidence he takes.’!8 This method of dealing 
with the contents of a report is particularly suitable where a lawyer is the author, 
since he will be better able to weigh the considerations of full publication against 
fairness to the individuals he may wish to name in the report. 

Although both these approaches will reduce the discretion of the Minister, they 
do not detract from the fact that if a report is published by the unopposed return 
procedure it will be protected from legal action because it has been published by 
the authority of one of the Houses, but the members of that House have not had any 
opportunity to decide if it is right that named individuals should in consequence be 
denied legal redress, or indeed caused embarrassment. Clearly, there is a need to 
provide a means whereby reports of inquiries can, in the public interest, be 
published as fully as possible. However, it is questionable whether the present use 
of the unopposed return procedure is totally satisfactory. There are three specific 
criticisms that can be made. 

First, it gives the misleading impression of parliamentary approval for the 
publication of possibly defamatory comments. Secondly, it is, in the words of Lord 
: Macauley in the House of Lords at the time of the publication of the Nimmo- 
Smith/Friel Report, ‘a negation of the democratic process’ to be asked to comment 
on a statement by the Lord Advocate on a report he had received 20 minutes 
earlier.° In the case of the 800-page Clyde Report on the Orkney Inquiry, 
members had an hour to see it before the statement by the Secretary of State. The 
sub judice rule prevented MPs from even commenting on the interim May Report. 
Finally, it should be noted that this procedure is only available when Parliament is 
sitting. A controversial report received by a Minister during a recess cannot be 
published until one or other House returns. Of the five reports considered here, all 
except the second May Report were submitted to the Minister concerned shortly 
before or during a recess, thereby delaying publication. This can, and did, give 
rise to a period of speculation and leaks that are in the interests of no one. 


Conclusion 


It is true that the ‘non-routine’ use of the return procedure had given rise to little 
controversy until the publication of the Nimmo-Smith/Friel Report. Although it is 
possible that individuals were ‘seething and incandescent with anger’? at the 
method of publishing the other reports, no protest was made on their behalf in the 
House. Despite this, it would be an opportune moment for Parliament to review 
how controversial reports should be published. It may be that Parliament should 
have no role in this at all, and a statutory procedure could be devised whereby 
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17 ibid para 1.17. 

18 HC Deb vol 214 col 74 (16 November 1992). 

19 HL Deb vol 541 col 1140 (26 January 1993). 

20 The description given by Mr Tam Dalyell MP of the reaction of a variety of people to the use of the 
return procedure in respect of the Nimmo-Smith/Friel Report, op cit n 11, col 1160. 
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reports could attract absolute privilege without the need for parliamentary 
approval. There is some sense in this suggestion since the reports that are 
published by the unopposed return are put forward by Ministers and, by 
implication, the decision to publish has the support of the government. However, it 
is easy to see why such a move might not be popular with MPs, even though 
Parliament has at present no effective part to play in the unopposed return 
procedure. An alternative would be to change the procedure so as to allow MPs to 
vote on the publication of this type of report; this, however, would be pointless 
unless MPs first had an opportunity to read such reports. Leaving aside the 
practical question of how many members would take the time to do so, and the 
security problems that could arise, this would not really make a great deal of 
difference since, when the matter came to a vote, the Minister would be most 
unlikely to be defeated. A possible half-way house would be to establish a 
committee of Privy Councillors whose task would be to consider reports which a 
Minister wished to publish by the non-routine use of the unopposed return 
procedure. This committee would report to the Minister and, if it approved his 
decision to publish a report in this way, this could be indicated on the Order Paper 
for the day. If it did not, the Minister would have to reconsider his decision in the 
light of the committee’s report, but could in the last resort insist on the use of the 
return procedure to publish the report. This would at least inform the House that a 
report was controversial. The final possibility is the most revolutionary. This 
would be to allow those who consider that they have been subjected to an unfair or 
groundless attack in a published report to have their complaint considered by a 
Parliamentary committee which could publish the result of its findings. Any of 
these suggestions would be an improvement on the present position whereby 
Parliament has a legal role but no actual role to play in the publication of 
controversial reports. 
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Taxing Perks and Interpreting Statutes: Pepper v Hart 
David Miers* 


Introduction 


There are two kinds of perks: the licit and the illicit.! Licit perquisites can take a 
variety of forms: the company car, private health care, cheap loans, the use of 
assets owned by the employer, and subsidised travel and accommodation. They 
also offer a variety of advantages. From the employee’s perspective, such perks 
represent (since tax is payable on them) the purchase of benefits which they might 
otherwise be unable to afford, or afford only at a cost to their disposable income 
that would require saving elsewhere. From the employer’s perspective, it is often 
more cost effective to provide a perk than an increase in salary that would, after 
tax, allow the employee to purchase the perk in the retail market. This is especially 
so where the employer wants the employee to have the perk, for example the 
cottage on the estate whose responsibility it is for the employee to maintain,” in 
order to do the job. Employers can buy in bulk and may, as in the case of fleet 
purchasing of company cars, be able to exert considerable leverage on motor 
manufacturers and traders.’ 

Another significant saving for employers is the provision to their employees of 
the service which they are in the business of providing; what Nicholls LJ (as he 
then was) in the Court of Appeal referred to as ‘in-house’ as opposed to ‘external’ 
benefits.* Air and rail travel, and places at public schools and the like, are good 
examples. Employees can be given free or reduced cost access to a service which 
the employer has presumably costed on the basis that it is the non-employee user 
who is paying. A train has to travel from Cardiff to London: the addition of a few 
non-paying BR employees as passengers does not on the face of it affect the cost to 
BR of providing that service to the general public. The teachers at a public school 
— as in Pepper v Hart,’ which is the focus for this comment — may have the 
opportunity to place their children there at a cost which is marginal to the school, 
but is, of course, a considerable saving to them. 

Perks have traditionally been used as the means for increasing an employee’s 
total remuneration (and for distinguishing grades of employee) but without 





*Professor of Law, Cardiff Law School. 
I am grateful to my colleague Philip Wylie, and to Howard Mellett of the Cardiff Business School, for their 
comments on a draft of this note. 


1 The illicit are arranged covertly and unilaterally by the beneficiary and can constitute a significant 
drain on the victim’s economy; this is certainly true of employee theft in the retailing sector. 

2 Vertigan v Brady [1988] STC 91. 

3 This leverage has its downside for taxpayers buying privately, since, in having to pay more for their 
cars, they are in effect subsidising these employers. Under the 1993 Budget proposals, the scale rates 
for company cars were increased by 8 per cent, thus bringing the taxable benefit closer to the cost of 
providing the car. From 1994/95 the scales will be based on the manufacturer’s published list price 
(not discounted values), which it is hoped ‘will eliminate a cause of distortions in the new car market,’ 
allowing private buyers to buy at a fairer price. See [1993] STI 430, 433. 

4 [1992] 2 All ER 824, 827h. 

5 [1993] 1 All ER 42. 
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increasing his tax bill by a corresponding amount. But just as there is no such thing 
as a free lunch (if it can be written off as a legitimate expense, then the lunch is 
being subsidised by non-lunching taxpayers®), benefits in kind are not just a 
matter of contractual arrangement, but have a public, and hence a political, 
dimension. One important question is, how ought such benefits in kind to be 
treated for tax purposes when in the hands of the employee? 


Taxing Fringe Benefits 


There are a variety of options. These may essentially be distinguished according to 
whether the value of the benefit is to be determined as a matter of demand or a 
matter of supply. As to the former, the value would be what it would cost the 
taxpayer to buy (either new or second-hand) on the open market. As to the latter, 
the choice lies between the full and the net or marginal cost of the supply of the 
benefit. One obvious difficulty with the former is that it is not readily possible to 
value some perks (eg living accommodation) at their open market value. Tax law 
distinguishes three groups of fringe benefit. By virtue of ss 141—146 of the 
Income and Corporation Taxes Act 1988 ACTA), a number of fringe benefits such 
as living accommodation, travel vouchers and credit cards are taxable benefits to 
all employees; although there are variations, the basis on which the emolument is 
valued is the actual cost incurred in their supply. Second, by ss 153—168 of 
ICTA, all benefits that are provided by reason of their employment to directors and 
to those until recently called ‘higher paid employees,” are taxed on the basis of 
the cost of their supply (though what precisely constitutes ‘cost’ in these cases was 
the point in issue in Pepper v Hart), except notably in the case of company cars, 
petrol and mobile phones where the level of emolument is specified in annually 
updated statutory tables. The benefits need not themselves be paid for by the 
employer, though if they are there is an irrebuttable presumption that they are 
provided by reason of the taxpayer’s employment.® These sections catch such 
benefits as the use of the employer’s assets, company cars and petrol, benefits 
ancillary to the use of living accommodation, beneficial loan arrangements, 
scholarship schemes, and shares. The principle is to tax all benefits, other than 
those that are excluded or are charged elsewhere, that are provided, by reason of 
the taxpayer’s employment, to the employee or her family. Finally, even if a 
benefit is not caught by the statutory provisions, it may fall under the common law 
rule that a benefit that is convertible into money or money’s worth is a taxable 
emolument according to its second-hand value.? 





6 A striking example of the implications of the fact that one taxpayer’s avoidance scheme is another 
taxpayer's tax increase can be seen in Moodie v IRC [1993] 2 All ER 49. Here the House adopted the 
later of two apparently conflicting decisions of its own to hold invalid for tax purposes a self-cancelling 
avoidance scheme, Lord Templeman remarking (p 55e) that this would restore ‘justice between 
individual taxpayers and the general body of taxpayers.’ 

7 The threshold of the ‘higher paid’ employee is £8,500 (which is to be determined initially by assuming 
that the taxpayer is a higher paid employee and applying the appropriate statutory rules and without 
making allowance for any expense deductions). It is the government’s clear intention that all fringe 
benefits should be brought within the charge to tax irrespective of the taxpayer’s salary; see [1989] 

= STC 336. 

8%. ICTA‘.s 168(3) (unless the employer is an individual and the benefits can be shown to have been 

` provided in the normal course of his domestic, personal or family relationships). 

9 Tennant v Smith [1892] AC 150, Williams v Rogerson {1961} 1 All ER 358. 
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Taxing Surplus School Places 1: Average Cost 


For many years, schoolmasters at Malvern College, an independent fee-paying 
school have, like others similarly placed, enjoyed the benefit of being able to 
educate their sons at the school at a concessionary rate. The fees they paid (20 per 
cent of the full fee) more than covered the variable costs incurred by the College in 
providing for their children (laundry, stationery, food), while their presence did 
not increase its fixed costs (heating, lighting, staff salaries, school maintenance, 
and so on). Moreover, the acceptance of any of the schoolmasters’ sons did not 
thereby deprive the College of any full fee-paying pupil. In none of the relevant tax 
years was the College full to capacity; had the taxpayers’ sons not been accepted, 
their places would have remained empty. 

It was common ground that the education of the taxpayers’ children was a 
taxable benefit under s 154 of ICTA (s 61 FA 1976).'° This provides that where a 
person is employed in ‘higher paid’ employment, any services, benefits or 
facilities of whatsoever nature that are provided for him or his family by reason of 
his employment are to be treated as emoluments of his employment and chargeable 
to income tax under Schedule E on an amount ‘equal to whatever is the cash 
equivalent’ of the benefit. The phrase ‘cash equivalent’ is defined in s 156 (s 63 
FA 1976) as being ‘an amount equal to the cost of the benefit’ (less any 
contribution made by the taxpayer), which in turn means (s 156(2)): ‘the amount 
of any expense incurred in or in connection with its provision, and . . . includes a 
proper proportion of any expense relating partly to the benefit and partly to other 
matters.’ 

‘The short issue,’ as Nicholls LJ put it in the Court of Appeal, concerned the 
computation of that expense.!! For the Revenue, it was argued that this was a 
proportion of the total costs of running the school: 


fixed costs + variable costs 
—— = average cost 
total number of pupils 


The benefit consisted of the enjoyment of the College’s facilities, and the cost of 
providing those facilities was the total cost of running the school, whether the pupil 
using them was paying fees or not. For the taxpayers, it was argued that as the 
College would be incurring its fixed costs whether their children were or were not 
accepted, the cost of providing the benefit of its facilities to them was confined to 
those variable costs that would not otherwise have been incurred if they had not 
been accepted: 


additional variable costs 
— = marginal cost 
number of concessionary pupils 


The Special Commissioner agreed with the taxpayers. On appeal by the Revenue, 
Vinelott J held that ‘the cost of providing [the] benefit is to be taken to be expense 
incurred in or in connection with the facilities afforded and so far as shared with 
the other boys at the school a rateable proportion of the cost of the facilities 





10 The case was decided on the basis of the Finance Act 1976, which was in the substantial consolidation 
in ICTA 1988.-As there is no difference between the applicable provisions, I have opted to use-the___ 
current section numbers (the repealed sections are indicated in parentheses when first mentioned in,the ho 


text). z c N, 
11 [1991] 1 All ER 827g. B co Ay 
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afforded to them all.’’* The Court of Appeal dismissed the taxpayers’ appeal. 
Giving the court’s judgment, Nicholls LJ agreed with Vinelott J, holding that the 
cost to the employer was the average, not the marginal cost: 


The benefit enjoyed by the [taxpayers] consisted of the opportunity for their boys to have a 
place in the school and make use of all the school facilities. Each place at the school cost the 
school as much as every other place. Thus the expense incurred by the school in providing 
that benefit for any one member of the staff such as the bursar was a proper proportion of the 
general running expenses of the school, since those expenses related partly to the benefit 
provided for the bursar and partly to ‘other matters.’ 


His Lordship was initially troubled by the ‘surplus capacity’ argument; that is, that 
when Malvern College accepted its schoolmasters’ sons it apparently incurred no 
expense beyond the additional costs they represented (which were met by the 
concessionary fees). Asked how much it would cost an airline to provide a spare 
capacity seat to one of its employees, the taxpayer on the Clapham omnibus would 
say, ‘nothing.’ The flaw in this response is that it confuses the expense of creating 
the benefit with what the employer may have lost in allowing the employee free (or 
discounted) access to it. Suppose that it costs an airline £8,000 to run a scheduled 
service from A to B. Initially, the airline prohibits its employees from travelling on 
its planes other than as full fare-paying passengers (for simplicity, ignore 
discounted prices). The cost of the service will remain constant irrespective of the 
number of passengers; and even if there are no passengers, the service will have to 
be maintained if the airline is to keep its route authorisation. Subsequently, the 
airline permits its employees to travel free. The cost to it of doing so, in the sense 
of the expense it has incurred, is nil, because the scheduled service still costs 
£8,000. The ‘cost’ is the lost income that the airline might have derived if its 
employees had chosen to travel and pay, but lost income is not an expense. !4 ‘The 
statutory formula is not concerned with what . . . the employer can be said to have 
lost by providing the benefit. [It is] concerned exclusively with one specific 
calculation: the amount of expense incurred by the employer in providing the 
benefit.’ !5 ee 

Agreeing with Nicholls LJ, Slade LJ nevertheless expressed (as did Vinelott J) 
some misgivings about the implications of the construction the court reached, in 
particular where the employer’s business was running at a loss. In such a case, as 
was conceded by the Crown, it was quite possible for the employee’s taxable 
benefit to exceed the payment or fee required of the general public for the benefit. 
Displaying a startling degree of prescience, his Lordship owned that he had ‘an 
uneasy suspicion that the legislature, in drafting s 63(2), was simply not directing 
its mind’ to the case where the employer’s surplus capacity was taken by its 
employees, for if it had, it could specifically have provided for it. 





12 [1990] STC 6, 20. But merely to speak of the costs incurred by Malvern College in providing these 
facilities does not wholly settle the issue, on what basis are those costs determined? They could be 
taken from the audited accounts of the College; that is, historical cost. One alternative is current cost; 
that is, to cost the College’s buildings etc at their current replacement cost, which would generate a 
higher average cost. A further issue concerns whether VAT should be included where the service 
being provided to the employee would normally carry VAT when supplied to the public. 

13 [1991] 2 All ER 824, 830a—b. 

14 The example is based on a ‘travel news’ item in The Times, 22 April 1993, p 19. I am grateful to my 
colleague Philip Wylie for drawing it to my attention and for his comments upon it. 

15 per Nicholls LJ, at 829h. 

16 At 833f-g. 
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Notwithstanding the unanimous decision of the Court of Appeal, it is quite clear 
that what the government of the day intended was that the appropriate measure in 
such cases would be the marginal cost of the benefit. Until 1976 the ‘cash 
equivalent’ of both ‘external’ and ‘in-house’ benefits (which had not hitherto 
included free or discounted school places) was the expense incurred in providing 
them.!7 But in the Finance Bill 1976, the government proposed that the cash 
equivalent of in-house benefits would be their market value, that is, the price paid 
for them by the public. School teachers were not excluded. Clause 54(4) thus’ 
threatened a very substantial change in the tax treatment of in-house benefits: for 
those formerly caught by the Finance (No 2) Act 1975 and its predecessors, the 
cash equivalent increased from marginal cost to market value, while for 
schoolmasters such as those at Malvern College, a benefit having a nil tax 
implication would now be equivalent to the fees paid by non-employee parents. In 
response to repeated representations, the government withdrew the clause, the 
Financial Secretary to the Treasury assuring MPs that, in so doing, the Bill would 
merely restate the existing law, that is, that the cash equivalent would be the cost 
incurred in the provision of the benefit. Of itself, this assurance would have served 
only to create the ambiguity that fell to be resolved in Pepper v Hart, but the 
Secretary also, though without using the exact words, clearly indicated that what 
he meant by the cost to the employer was the marginal cost. Indeed, Mr Sheldon 
was specifically asked about the tax position of school teachers. He replied: 


The removal of Clause 54(4) will affect the position of a child of one of the teachers at the 
child’s school, because now the benefit will be assessed on the cost to the employer [and not 
at market value], which would be very small indeed in this case." 


It was against the background of s 156’s parliamentary history that the House of 
Lords reversed the Court of Appeal.'? Of the seven members of the committee 
who finally determined the appeal, only Lord Mackay LC and Lord Griffiths 
accepted the taxpayers’ argument that the definition in s 154(2) of ICTA 1988 of 
‘the cost of a benefit’ meant, in this case, the marginal cost. For the other five, the 
Revenue would but for the declared intentions of the government in 1976, have 
won the day. This point is worth emphasising, for in none of the three cases 
decided by the House immediately subsequent to Pepper v Hart were the 
parliamentary statements dispositive of the appeal. 

_ The Lord Chancellor thought it crucial that the places occupied by the taxpayers’ 
sons were surplus and, in the words of the Special Commissioner, wholly at the 
College’s discretion: 


If one regards the benefit in this light I cannot see that the cost incurred in, or in connection 
with, the provision of the benefit can properly be held to include the cost incurred, in any 
event, in providing education to fee-paying pupils at the school who were there as a right in 
return for the fees paid in respect of them . . . looking at the matter from the point of view of 
expense incurred and not from the point of view of loss to the employer, no expense could be 
regarded as having been incurred as a result of the decision of the authorities of the college to 
provide this particular benefit to the taxpayer.” 





17 The parliamentary history is set out by Lord Browne-Wilkinson at 56— 60. 

18 HC Official Report Standing Committee E (Finance Bill), 22 June 1976, col 1098. 

19 The exclusionary rule does not preclude reference to the parliamentary history of the legislation by 
way of context since this does not involve an attempt to use that history to reach an interpretation of a 
word or phrase. 

20 At 46e. 
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With respect, the argument that the allocation of places to the taxpayers’ sons was 
discretionary does not meet the point. All places at the College are discretionary in 
the sense that, apart from the economic imperative of taking on sufficient fee- 
paying pupils to meet its costs, no applicant has any right to a place. But even 
allowing for the contractual rights the fee-paying pupils enjoy upon acceptance, the 
designation of the surplus places allocated to its employees’ sons as discretionary 
does not resolve the question, how is the statutory test to be interpreted: expense to 
the employer in providing any place, or the expense incurred in providing this 
place? Further, as Lord Browne-Wilkinson noted, access to Hansard shows quite 
clearly that the distinction Lord Mackay sought to draw was not at any stage 
reflected in the debates. ‘Concessionary travel for railwaymen is not discretionary 
nor is it dependent on there being surplus seats on any train. Similarly, in many 
cases the education of teachers’ children at concessionary rates is neither 
discretionary nor dependent on there being surplus capacity .’2! 

Lord Griffiths, in a minority of one at the conclusion of the first hearing, based 
his acceptance of the taxpayers’ argument on the absurdity that follows from the 
average cost interpretation; that is, that in a loss-making or subsidised service, the 
employee could well be in receipt of a taxable emolument whose cash equivalent is 
more than its market value. Recall the airline example given earlier. Suppose that 
the plane when full holds 200 fare-paying passengers. Needing £8,000 to run the 
service, the average cost of each passenger is £40, while the average fare is £100. 
Suppose further that, of its 200 seats, only 25 per cent are taken on a given flight. 
An employee taking a ‘surplus’ seat on the quarter-full plane thus has, if average 
cost is the basis, a taxable benefit equivalent to £160, £60 more than the average 
fare. Moreover, the employee’s tax liability will necessarily vary according to a 
factor that has nothing to do with her, namely, how successful her employer is in 
filling the plane with fare-paying passengers.” If the decision of the Court of 
Appeal in Pepper v Hart had been upheld, the taxpayers’ benefit would have 
decreased or increased according to whether Malvern College was able, in any one 
tax year, to attract more (until more teachers needed to be employed) or less 
pupils. 

Nevertheless, as Lord Browne-Wilkinson observed, Lord Griffiths’ view 
founders on the statutory language, which ‘does not seek to value the benefit to the 
employee as such, but requires the quantum of the benefit to be fixed by reference 
to the cost to the employer in providing it.’?? Following the first hearing of the 
appeal, counsel for the taxpayers (Anthony Lester QC) sought to convince the 
committee that it would be proper to refer to the official report of parliamentary 
proceedings in order to resolve the difference of interpretation. This was argued 
before a committee of seven Law Lords, with the Lord Chancellor, who had not 
been a member of the committee at the first hearing, as chairman. In the result, 
Lord Mackay was the sole dissentient from the proposition put by Lord Browne- 
Wilkinson for the majority: 


I therefore reach the conclusion, subject to any question of parliamentary privilege, that the 
exclusionary rule should be relaxed so as to permit reference to parliamentary materials 





21 At 7lg—h. 

22 The matter is of course much more complex, if only because, as the news item referred to above 
indicates, there is a wide variety of discounted fares which mean that even with 60 per cent load, the 
plane will still run at a loss, while the employee’s taxable emolument would be £66.66 (the average). 
But the combination of discounted fares that is typically available makes the notion of ‘average’ fare 
virtually meaningless. 

23 At 72j—73a. 
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where: (a) legislation is ambiguous or obscure, or leads to an absurdity; (b) the material 

. relied on consists of one or more statements by a minister or other promoter of the Bill 
together if necessary with such other parliamentary material as is necessary to understand 
such statements and their effect; (c) the statements relied on are clear.” 


Their Lordships agreed that there was no doubt that in this case these tests were 
met. Section 156 is ambiguous as between the average and the marginal cost 
interpretations of ‘expense,’ the words relied on are those of the responsible 
Minister and, while the Financial Secretary did not, in so many words, say that the 
appropriate measure of ‘expense’ was the marginal rather than the average cost, it 
was clear from Mr Sheldon’s replies, all of which emphasised that the charge to 
school teachers (and other beneficiaries of in-house services) would be ‘very small 
indeed’ or even nil, that he meant marginal cost. As revealed by these ministerial 
statements, the House preferred the taxpayers’ construction of s 156. In 
anticipation of a flood of claims for over-assessments, the Revenue published in 
January 1993 details of how taxpayers may recover the excess tax that they have 
paid.2> Some estimates place at well over 150,000 the number of employees who 
will, as an immediate consequence of Pepper v Hart, be seeking repayments.” 


Using Hansard as an Aid to Interpretation 


Much has been written about the desirability of a court’s paying attention to what 
the legislature said were its intentions when it enacted a piece of legislation. Some 
of the literature addresses the question whether it is possible to know the intentions 
of a collegiate body”; others have written on the wisdom of attending to them, 
even where they are capable of being known. As Lord Scarman observed in Davis 
v Johnson, ‘the cut and thrust of debate’ is ‘not always conducive to a clear and 
unbiased explanation of the meaning of statutory language.’** While the 
objections to rummaging in ‘the ashcans of the legislative process’” for evidence 
of legislative intent have continued to focus on the reliability, relevance and 
accessibility of what is reported in Hansard”? (as the Law Commissions put it 
over 20 years ago),*! judges have occasionally referred to what was said in debate 
for the purpose of resolving a doubt about interpretation,” despite the self- 





24 Atp 69. A Practice Direction concerning the submission of extracts from Hansard in appeals before 
the House was made in early 1993; [1993] 1 All ER 573. 

25 [1993] STI 196. This also indicates what, as a general guide, the Revenue will regard as a marginal 
cost of an in-house benefit, whether received directly or through vouchers which employees exchange 
for in-house goods or services. 

26 The Times, 22 January 1993. 

27 See, for example, W. Twining and D. Miers, How to do Things with Rules (London: Weidenfeld and 
Nicolson, 3rd ed, 1991) pp 202—211. 

28 [1979] AC 272, 350. 

29 C. Curtis, It’s Your Law (1954) p 52, quoted in R. Dickerson, ‘Statutory Interpretation in America’ 
[1984] Stat LR 76, 79. 

30 See the debate initiated by Lord Irvine, HL Deb vol 503, cols 278—307 (18 January 1989); D. Miers 
and A. Page, Legislation (London: Sweet & Maxwell, 2nd ed, 1990) pp 176—180; and F. Bennion, 
Statutory Interpretation (London: Butterworths, 1984) pp 514—550. On the point of reliability, the 
following remarkable proposition appeared in HC Deb Standing Committee F, col 233 (8 December 
1987): ‘There is a power in the High Court to strike out legislation which is deemed to be frivolous or 
vexatious.’ A nice thought, but a charitable interpretation is that ‘legislation’ is a misprint for 
‘litigation.’ 

31 The Interpretation of Statutes (1969) Law Com 21, Scot Law Com 11. 

32 See the cases cited in Bennion, supra p 533; a recent example is R v Acton Justices, ex p McMullen 
(1991) 92 Cr App R 98. 
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imposed rule against its use. By comparison with the literature addressing this 
question as a matter of theory or of principle, there are relatively few accounts of 
cases in which recourse to parliamentary proceedings might (or not) have made a 
difference to the outcome of the case.? One reason why Pepper v Hart is of such 
interest is that what was said by the Financial Secretary so clearly did.*4 

The considerations that have hitherto sustained the exclusionary rule have been 
of two kinds: the principled and the pragmatic. Considerations of principle have 
largely centred on the conventional divisions of function between the legislature 
and the judiciary. There are a number of strands here that have only in recent times 
been emphatically reasserted by senior Law Lords sitting both in their judicial and 
their legislative capacities. 

First, the primary constitutional duty of a judge is to give effect to the intention 
of Parliament as expressed in the words of the statute: the statute alone is the 
uniquely authoritative statement of that intention. Second, ‘the rule of law as a 
constitutional principle requires that a citizen, before committing himself to any 
course of action, should be able to know in advance what are the legal 
consequences that will flow from it. Where those consequences are regulated by a 
statute, the source of that knowledge is what the statute says.’ Accordingly, 
Lord Diplock continued, repeating a criticism he made during the second reading 
of Lord Scarman’s Interpretation of Legislation Bill 1980, the citizen is entitled to 
rely on the words of the statute alone, or where it is judicially interpreted, on an 
interpretation based upon what he might reasonably understand by those words.*° 
The point is not simply that when the citizen (or her lawyer) has to consult more 
than one source for a definition of her rights and duties, there is the potential for 
conflict between those sources, but that as a constitutional ground rule the law 
which establishes those rights and duties should be what passes as law, and not 
what a representative of the executive thinks it is. Under the rule of law, 
ministerial glosses expressed during debate ‘cannot affect the matter. Parliament, 
under our constitution, is sovereign only in respect of what it expresses by the 
words used in the legislation it has passed.’?’ Thus the corollary of the proposition 
that what Parliament says (at least in the form of primary legislation) goes, is that it 
is only the judiciary, and no other person, who has the authority, finally and 
compellingly, to say what those laws mean. As Lord Reid put it shortly, 
‘construction of the provisions of an Act is for the court and for no-one else’*®; 


33 V. Sacks, “Towards Discovering Parliamentary Intent’ [1982] Stat LR 143. In the Lords debate 
referred to above, Lord Irvine asserted that recourse to Hansard in Mandla v Dowell Lee [1983] 2 AC 
548 ‘would have made it plain beyond all argument to the Court of Appeal that Parliament’s intention 
was the reverse of its interpretation of the statute,’ while Lord Goff referred anonymously to another 
case in which an earlier reference to Hansard would have made a difference; op cit cols 280, 282. 

34 A second instance from tax law is Vestey v CIR (Nos I & 2) [1980] STC 10, where examination of the 
debates makes it clear that the decision reached by the House of Lords in Congreve v CIR (1948) 30 
TC 163 on what became s 478 of the Finance Act 1948 was not what the government had originally 
intended in 1936; see O.P. Wylie, ‘The Saga of s 478,’ Taxation (1980) 94—96, 186—190, 
214—217. Another example concerns the Guard Dogs Act 1975; see D. Miers, ‘Barking up the Wrong 
Tree: Determining the Intention of Parliament’ [1992] Stat LR 50. 

35 Lord Diplock, Black-Clawson International v Papierwerke Waldhoff-Aschaffenburg [1975] AC 591, at 
638. 

36 HL Deb vol 405, col 289 (13 February 1980). See also his Lordship’s remarks in Fothergill v Monarch 
Airlines [1981] AC 251, at 279. 

37 Lord Diplock, Black-Clawson International v Papierwerke Waldhoff-Aschaffenburg [1975] AC 591, at 
638. 

38 ibid at 614. 
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and Lord Wilberforce, summarising these various strands at slightly greater 
length: 


Legislation is England is passed by Parliament, and put in the form of written words. This 
legislation is given legal effect upon subjects by virtue of judicial decision, and it is the 
function of courts to say what the application of the words used to particular cases or 
individuals is to be . . . it would be a degradation of that process if the courts were to be 
merely a reflecting mirror of what some other interpretation agency might say.” 


A second consideration of principle concerns parliamentary privilege. Until 
1980 the House of Commons required that any reference to Hansard in court 
proceedings would amount to a breach of privilege, and required a petition for 
leave to use Hansard to be presented. This followed from Article 9 of the Bill of 
Rights which provides that proceedings in Parliament ‘ought not to be impeached 
or questioned in any court.’ The modern significance of this is to preclude civil or 
criminal proceedings against MPs based on what they have said under privilege. 
Although it is no longer necessary to petition for leave to cite Hansard in court, 
when he heard that the taxpayers were to argue that the House should consult the 
debates, the Clerk of the Commons wrote to the Attorney-General to the effect that 
its use for the purpose of determining what the Commons intended by s 156 
amounted to a ‘questioning’ of the proceedings of the House, and would be a 
breach of privilege. None of their Lordships (including Lord Mackay, who 
dissented on pragmatic grounds) had any difficulty in dismissing this objection. 
The Lord Chancellor could not see ‘how such a use of Hansard can possibly be 
thought to infringe s 1, Art 9.’° For the majority, Lord Browne-Wilkinson 
acknowledged that while Article 9 is of the ‘highest constitutional importance,’ 
even the most generous interpretation of ‘questioning’ could not plausibly 
contemplate a case where the whole purpose of the citation of debate is to clarify 
Parliament’s view. Indeed, the contrary applied: ‘far from questioning the 
independence of Parliament and its debates, the courts would be giving effect to 
what is said in them.’*! 

Since the discontinuance of the petitioning requirement, it has been open to their 
Lordships (given the reaffirmations by the House of the exclusionary rule during 
the 1970s and early 1980s, no lower court could feasibly have undertaken the task) 
to reconsider the constitutional objections to its use.*” In the event, they did not 
detain the House for long. The starting point for their rejection was the gradual 
relaxation that has occurred concerning the admissibility of pre-legislative 
documents such as Law Commission papers to ascertain the purpose of the 
legislation to which they gave rise, though not the meaning of the words in dispute. 
Courts have in recent years routinely referred to such documents for this limited 
use. A second factor was the decision in Pickstone v Freeman plc,“ in which 
the House referred to the debate on a statutory instrument designed to give effect to 
a Community obligation concerning equal pay, in consequence of which it read the 
instrument in order to do Parliament’s evident bidding, though the’ text itself was 
ineffective. The conclusion reached by their Lordships in Pepper v Hart also 
follows closely the tenor of the views expressed by some of the Law Lords who 
participated in a debate initiated by Lord Irvine in 1989. Lord Griffiths observed: 





39 ibid at 629. 

40 At 47e. 

41 At 68c—d. See also 69b—c and 74e—f. 

42 D. Miers, ‘Citing Hansard as an Aid to Interpretation’ [1983] Stat LR 98. 

43 But not always: see Gomez [1993] 1 All ER 1, decided shortly after Pepper v Hart. 
44 [1989] AC 66. 
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We profess to attempt to give effect to the intention of Parliament when we are construing a 
statute and yet we refuse to check whether Parliament said what its intention was, what it 
intended to cover or what a particular word was perhaps intended to mean.“ 


That debate is of interest in that while the speakers were on balance content with 
the status quo, of the five members of the Appellate Committee who spoke, a 
majority (Lords Goff, Griffiths and Templeman) favoured some modification. 
Moreover, as Lord Browne-Wilkinson observed in Pepper v Hart, while it had 
been reaffirmed by the House on a number of occasions in recent years, the 
‘Judicial antipathy to relaxing the rule has been far from uniform.’* It might 
therefore be suggested that the House was looking for an opportunity to effect 
some change, a view which is borne out by the overwhelming support for the 
agreed position and from their Lordships’ remarks, embracing Lord Oliver’s 
reluctant conversion to Lord Griffiths’ enthusiastic acceptance." Reviewing the 
considerations of principle, the House was firmly of the view ‘that, as a matter of 
law, there are sound reasons for making [the] limited modification to the existing 
rule’*® with which Lord Browne-Wilkinson concluded his speech. The final factor 
that appears to have persuaded the House was an acceptance of a purposive 
approach to the interpretation of legislation. As Lord Griffiths put it: 


The days have long passed when the courts adopted a strict constructionist view of 
interpretation which required them to adopt the literal meaning of the language. The courts 
now adopt a purposive approach which seeks to give effect to the true purpose of legislation 
and are prepared to look at extraneous material that bears on the background against which 
the legislation was enacted. Why then cut ourselves off from the one source in which may be 
found an authoritative statement of the intention with which the legislation is placed before 
Parliament.” 


Beside considerations of principle are those that are pragmatic in nature. These 
principally concern the increased costs that clients (and the legal aid fund) will 
incur as lawyers routinely comb Hansard for the basis of an argument. This 
objection has often been voiced in the past, and differing views have been taken of 
its persuasiveness. For Lord Mackay, the objection is insuperable: ‘practically 
every question of statutory construction that comes before the courts will involve 
an argument that the case falls under one or more of [the heads agreed to by the 
majority]. However narrowly those heads are drawn, it would in any event be 
necessary to go through the motions in order to discover whether Parliament had 
said anything to the point before the principle could take effect. This was indeed 
the only practical objection which, in Lord Browne-Wilkinson’s view, had any 
real substance. The crock of gold sought by a client’s legal advisors may transpire 
to be a tin cup bought at considerable expense. But, his Lordship concluded, it is 
easy to overestimate the cost of such research, since if the debates show that 
nothing was said by the Minister, it will be unnecessary to go further.*! 

Drawing on the experience in New Zealand and Australia,’ where costs have 
not dramatically increased in consequence of the admissibility of parliamentary 
proceedings under broadly the same conditions as those agreed by the House (this 


45 op cit col 296. 

46 Lord Browne-Wilkinson, at 653f. 

47 At 52a and 50a—b respectively. 

48 Lord Browne-Wilkinson, at 64c—d. 

49 At 50b. 

50 At 47g. 

51 At 67c—d. 

52 See Mr Justice Bryson, ‘Statutory Interpretation: An Australian Judicial Perspective’ [1992] Stat LR 
187. 
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in contrast to the United States of America where no limitations exist), the House 
concluded that such as Lord Mackay’s fears were exaggerated. Indeed, Lord 
Bridge took the view that even if counsel sometimes came up empty handed, 
‘where Hansard does provide the answer, it should be so clear to both parties that 
they will avoid the cost of litigation.’ Nevertheless, there are now reports of 
cases in which counsel did search in vain for a crock of gold, leaving the client 
rattling the tin cup for contributions to these additional costs.°* An associated 
point concerns the availability of Hansard. When the Law Commissions and the 
Renton Report expressed their opposition on this ground,” the Official Report of 
Parliamentary Proceedings was only available in hard copy. Since then it has 
become available on CD-ROM, and many sets of chambers and firms of solicitors 
will have access to it. 

A further set of costs relate to the preparation of legislation. One of the points 
made by Lords Griffiths and Oliver was that as the parliamentary timetable 
becomes increasingly unsuited to the unceasing demand of government to 
legislate, mistakes will inevitably occur in the drafting of Bills. Recourse to debate 
may thus settle some difficulties so created. But this does not take account of the 
fact that if Parliamentary Counsel know that what Ministers say in debate will in 
turn be used in conjunction with the legislation to reach a construction of it, they 
will be drafting clauses under a further pressure to ensure compatibility; it is very 
much easier if you know that the version you are writing will have no competition. 
This objection was instrumental in the failure in 1980 of the first Interpretation of 
Legislation Bill based on the Law Commissions Report and sponsored by Lord 
Scarman, but it will now be a matter of concern for Counsel. 


The Implications of Pepper v Hart 


Given that some 90 per cent of cases heard by the House of Lords involve the 
interpretation of legislation, it perhaps should come as no great surprise that within 
two months of the decision in Pepper v Hart (26 November 1992), the House had 
determined three further appeals in part on the basis of what Ministers said in 
Parliament. Nevertheless, counsel were quick (in Warwickshire County Council v 
Johnson,’ opinions were delivered on 10 December) to use the opportunity to 
present arguments drawn from a source to which, in the lower courts, they had 
formally been denied access. However, it is important to note that the reference to 
Hansard in Warwickshire CC v Johnson did not, as was the case with the majority 
of their Lordships in Pepper v Hart, directly resolve the ambiguity; what it did was 
to confirm Lord Roskill in the decision he had reached.’ 

This is true also of the two other decisions, Stubbings v Webb’ and Chief 
Adjudication Officer v Foster.°° In the former, Lord Griffiths referred to the 





53 At 49}. 

54 143 NLJ 666. 

55 Law Commission, op cit n31, para 61; The Preparation of Legislation (1975) Cmnd 6053, 
paras 19.20— 19.26. 

56 [1993] 1 All ER 299. Cartwright [1993] 56 MLR 227. 

57 The drafting of s 20 of the Consumer Protection Act 1987 has been the object of adverse criticism; see 
Lord Roskill, at 304a—h. The decision also gave rise to an ill-tempered exchange in the letters page of 
the New Law Journal about the lucidity of the draftsman and the competence of trading standards 
officers to interpret legislation correctly; 143 NLJ 8, 228, 356. 

58 [1993] 1 All ER 322. 

59 [1993] 1 All ER 705 (and see Neville Harris, this issue). 
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remarks made by Lord Tucker (the chairman of the Committee upon whose report 
the Law Reform (Limitation of Actions etc) Act 1954 was based)® in the debate 
on the Bill, and to remarks made by the Bill’s sponsor in the Commons.*! But, he 
added, he would have reached his decision ‘even without reference to Hansard.’ 
In the latter, Lord Bridge similarly used the sponsoring Minister’s remarks to 
confirm his view of the powers that the Social Security Act 1986 conferred upon 
the Secretary of State. Indeed, all of their Lordships shared the view at the 
conclusion of the oral submissions that Miss Foster failed on the vires issue. If this 
is so, what ambiguity was there to resolve? 

Like Lord Griffiths, Lord Bridge is an enthusiastic advocate of the value of using 
Hansard as an aid to the interpretation of ambiguous legislation. The significance, 
in his view, of recourse to the parliamentary material which in Foster 
“unequivocally indorses the conclusion I had reached as a matter of construction 
independently of that material,’ is ‘to illustrate how useful the relaxation of the 
former exclusionary rule may be in avoiding unnecessary litigation.’ Lord Bridge 
continued, “if it had been possible to take account of parliamentary material at the 
outset, it would have been clear that it refuted the appellant’s contention and there 
would never have been any appeal to the commissioner, let alone beyond him.’® 
Since there has never been any restriction on informal access to parliamentary 
material, it was of course open to counsel to consult the debates as a means of 
developing arguments for or against the vires (or any other) argument concerning 
the interpretation of the Social Security Act (though they would have had to couch 
their submissions in non-Hansard terms and on the basis of the conventional 
principles of interpretation). In that respect, Lord Bridge’s optimism, that ‘the 
effect of the new rule will be to prevent or curtail much litigation relating to 
ambiguous statutory provisions,’ may well be borne out, in that counsel will now 
be able to address courts directly on what Ministers have said. 

But what are the longer term implications of Pepper v Hart upon the preparation 
and interpretation of legislation? Consider first the impact of the House’s decision 
on the function of parliamentary debate on Eills. As Pepper v Hart gives the 
government the opportunity to say in other words what the legal effect of a clause 
is to be, there will be an incentive to use the opportunity whenever some 
particularly difficult piece of legislation is to be debated, as a way of increasing the 
chances that the courts will interpret the section as the government wishes. Are we 
‘therefore to see (like planted Parliamentary Questions) carefully framed 
amendments at the Committee stage (which will of course need to be selected by 
the Chairman) permitting Ministers to clarify what kinds of conduct fall within a 
given clause? But precisely because judicial reliance may be placed upon their 
remarks, Ministers will have to be careful not to deviate from the advice that has 
been prepared by their civil servants and by Parliamentary Counsel, as the 
following remarks made by Lord Henley, a Government Minister, at the 
Committee Stage of the Education Bill 1992 make abundantly clear: 


I very carefully said that I am advised that this is the case. In the light of the recent court case, 
Pepper v Hart ... it is very important that I know exactly what I am saying from the 
Dispatch Box. 


60 Report of the Committee on the Limitation of Actions (1949) Cmnd 7740. 

61 [1993] 1 All ER 322, 329d-g. 

62 At 329h. 

63 At 717e-¢. 

64 HL Deb Vol 545, cols 528—529 (29 April 1993). I am grateful to Dr Neville Harris who drew my 
attention to this passage. 
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For the inexperienced Minister, the desirability of keeping to the brief will thus be 
the more powerful. This advice will apply as much when Ministers are moving 
new government amendments as when they are responding to probing amendments 
put by opposition parties. If their remarks are self-contradicting, then they will 
presumably fail to meet the new criteria, which include clarity: this suggests that 
Ministers will be discouraged from doing much more than repeating the advice 
they have been given. This, it may be argued, places too great a significance to 
sticking to the script at the cost of allowing worthwhile change to occur through 
debate. Merely nodding assent or dissent to assertions put by the other side, on the 
other hand, would presumably not count as a ‘statement’ and thus no reliance could 
be placed upon such indications. These considerations will also apply where 
amendments to private Members’ Bills are debated, since the new rule includes 
remarks made by their sponsors. Since few private Members’ Bills succeed that 
are not supported by the government (and indeed may be government Bills in all 
but name), departments will also have to consider what responses are likely to be 
made by the sponsor, and correct them if necessary. All this suggests more work 
for Parliamentary Counsel. It also suggests more work for departmental lawyers 
where a statutory instrument is to be debated, since Lord Browne-Wilkinson’s 
conclusion refers to the relaxation of the exclusionary rule for ‘legislation,’ 
without qualification. It would be odd if the relaxation did not apply to 
instruments, since it was a debate on an instrument to which the House referred in 
Pickstone v Freeman plc, and that decision itself was strongly relied on by the 
House in the instant case as authority for its relaxation of the exclusionary rule. 

It should further be noted that the House agreed that in addition to the ‘one or 
more statements by a minister or other promoter of the Bill’ a court could properly 
rely if necessary on ‘such other parliamentary material as is necessary to 
understand such statements and their effect.’ Pepper v Hart, therefore, also 
authorises reliance (but only in conjunction with ministerial or similar statements) 
on the notes on clauses that are prepared for ministers and attached to the Bill. This 
means that these too will have to be prepared with an eye to their potential for 
forensic use. All this suggests that government will have to institute mechanisms to 
ensure that what goes to Ministers by way of briefing for debate is also to be judge- 
proof.© There is potential here for conflict between these various sources. The 
House’s ruling on Hansard requires that the ministerial statements be clear, yet 
condition (b) explicitly allows such further reliance on other parliamentary 
material as assists understanding of their effect. It hardly needs to be said that two 
(three, including the Act) texts are not necessarily clearer than one. 

The second main implication of Pepper v Hart concerns the relationship between 
the legislature and the judiciary as the authoritative interpreter of its wishes. Lord 
Browne-Wilkinson justified this new co-operative relationship in these terms: 





65 Compare the conclusions of the enquiry into the legislative process that was being conducted by the 
Hansard Society at the same time as the appeal in Pepper v Hart was being heard. One of the proposals 
it made was that the notes on clauses could be turned into notes on sections, to be published with the 
Act: Making the Law; The Report of the Hansard Society Commission on the Legislative Process 
(1992) para 250ff. The suggestion that notes on clauses could become authoritative as notes on sections 
(though not so as to displace the statutory language) has been mooted in the past and remains 
controversial, at least with those who would be responsible for ensuring the legal accuracy of what 
those notes contain. See the comments by Mr F. Humphrey, Parliamentary Counsel 1967—80, The 
Times, 4 May 1993 (letters). But much effort goes into the preparation by departmental civil servants 
of notes for the benefit of Ministers (and that of the authors’ own successors) which could, if made 
public, inform those addressed by the legislation of its intended scope; see comments by Mr G. 
Gammie QC, The Times, 7 May 1993 (letters). 
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Courts are frequently criticised for their failure to [give effect to the words enacted by 
Parliament in the sense that they were intended by Parliament to bear]. This failure is due not 
to cussedness but to ignorance of what Parliament intended by the obscure words of the 
legislation. The courts should not deny themselves the light which parliamentary materials 
may shed on the meaning of the words Parliament has used and thereby risk subjecting the 
individual to a law which Parliament never intended to enact. 


It is difficult to gainsay these sentiments, but there is surely a real danger here of 
the courts becoming too close to the executive’s intentions. It is one thing to give 
effect to what Parliament has enacted as law, but quite another to give effect to 
ministerial statements about what the law is: a co-operative stance is, historically, 
not an uncontroversial option. As Lord Diplock said, though it is convenient to use 
the metaphor of ascertaining the intention of Parliament, what it omits to take into 
account is 


that the court, when acting in its interpretative role, as well as when it is engaged in 
reviewing the legality of administrative action, is doing so as a mediator between the state in 
the exercise of its legislative power and the private citizen for whom the law made by 
Parliament constitutes a rule binding on him and enforceable by the executive power of the 
state.” 


One difficulty is that access to Hansard cuts both ways. In Pepper v Hart (and 
Warwickshire County Council v Johnson), recourse to Hansard disclosed that civil 
servants were ignoring representations made by Ministers to Parliament and were 
seeking to treat citizens more onerously than those Ministers had initially 
indicated. No doubt taxpayers will applaud the decision of the House. But would 
they feel as happy about the relaxation of the exclusionary rule if the debates had 
shown that it was indeed the average cost that the government had intended for 
s 156? (In the circumstances, this would of course only have confirmed that the 
Court of Appeal and the majority of their Lordships were correct in their 
interpretation.) Would not the argument then be, if the government cannot get it 
right in the legislation, why should they be permitted a second bite at the cherry? 
As in taxation, would not this objection also be made in other areas where the 
executive exerts power over a person’s liberty or property — police powers, 
immigration, social security, the powers of local authorities and the like? Suppose 
that what is prima facie an ambiguous section whose mutually exclusive 
consequences render lawful (or not) the executive’s purported exercise of power 
over the individual, can, by reference to Hansard, clearly be shown to authorise 
the state’s actions. Might not it reasonably be objected that the court is here failing 
in one of its primary duties; viz, to protect the citizen against unclear laws?® The 
objection applies equally to laws that are obscure or create absurdity, both of 
which are categories to which the Lords’ ruling applies. A readiness to interpret in 
the executive’s favour ambiguous etc provisions does not sit comfortably with the 
judiciary’s apparent willingness to adopt a more robust stance concerning its 
powers when hearing applications for judicial review. 

And what of the citizen who has ordered his affairs according to what the law 
apparently says (absurd, ambiguous, obscure or not): is it just that he should now 
find himself prejudiced by statements which, when he took legal advice, would not 
have been judicially acceptable? Are tax (and other) lawyers even now combing 
back copies of the Official Report to check whether advice given five or ten years 





66 Lord Browne-Wilkinson, at 67e. 
67 Fothergill v Monarch Airlines, supra n 36. 
68 L. Fuller, The Morality of Law (Newhaven, Mass: Yale University Press, 1969) ch 2. 
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ago is still good? There are implications here for the Lords and Commons 
libraries, whom I understand have already received many requests for assistance in 
tracking debate on sections (which need not of course bear the same clause number 
throughout their parliamentary career). It may be noted that the four cases decided 
under the new dispensation all concern Acts of recent origin; the question arises 
whether the debates on older legislation will be as productive of clear indications 
as to the government’s intentions. The potential for injustice thus lies also in the 
clarity (or lack of it) with which Ministers expressed themselves. Suppose that D1 
and D2 are appealing against their convictions, the ground being that the 
applicable sections are ambiguous, and that in line with the principle that persons 
should not be penalised under a doubtful law,® they should be given the benefit of 
the doubt. Answering a probing amendment on the section under which D1 has 
been convicted, the Minister made it clear that the clause was intended to apply to 
her circumstances. Answering a probing amendment on the section under which 
D2 has been convicted, the Minister did not make its intended application clear. 
D2’s appeal is allowed; D1’s is dismissed. Lord Bridge would say, it seems, that 
had the CPS consulted Hansard in the first place, the debate would show that D1 
was rightly proceeded against, and D2 not. The courts may well take a more robust- 
view of what counts as clarity where criminal offences are concerned, but this still 
means that a person’s liability depends not wholly on what the law says, but on 
what the Minister says, either in statements or the accompanying notes. 
Reference has already been made to the problems of duality of text. An 
associated issue concerns the priority to be accorded to those texts. Here the 
traditional view has of course been that it is the statutory text that has coercive 
authority over any other source of law, including earlier decisions of the House of 
Lords on the section in dispute. This coercion applies equally to cases where the 
courts have relied on pre-parliamentary material to elucidate the Act’s purpose. 
But Pepper v Hart accords primacy to ministerial statements in the event of 
absurdity, obscurity and ambiguity. To put it mildly, this is a significant break 
with tradition. Even recent statements on what has long been called the ‘golden 
rule’ of interpretation, that is, that the court may select a secondary meaning of a 
statutory word or phrase where its ordinary meaning in context yields an absurdity 
in this case, have emphasised that this secondary meaning must be one that can be 
linguistically sustained by the words in dispute.” In short, Pepper v Hart is of the 
first constitutional importance: it has brought about a reversal in the relative 
authority of two kinds of parliamentary statement. In formulating its relaxation of 
the exclusionary rule, the House said, in the person of Lord Browne- Wilkinson, 
‘Further than this, I would not at present go.’ In Australia, where judicial access to 
‘any relevant report of a committee of the Parliament or of either House of the 
Parliament that was made to the Parliament or to that House of the Parliament 
before the time when the provision was enacted’ is a statutory permission,” the 
courts have sought since its introduction in 1984 to limit the effect of the Minister’s 
words. This is particularly so ‘when the intention stated by the Minister but 
unexpressed in the law is restrictive of the liberty of the individual.’ In such cases, 
however unfortunate it may be that the executive’s intentions have been thwarted 
by statutory oversight or inadvertence, ‘the function of the court is to give effect to 


8 


69 Bennion, para 129. 
70 Stock v Frank Jones (Tipton) Ltd [1978] 1 WLR 231 per Lord Diplock, at 235. 
71 Acts Interpretation Act 1901, s 15AB. 
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the will of Parliament as expressed in the law.’”* What then will be the response of 
courts here? Will they give priority to the Minister’s clear views (and irrespective 
of the quality of Minister) over unclear legislation whether the effect is to the 
advantage or disadvantage of the citizen; or will they adopt the view that where the 
Minister’s intentions benefit the citizen, those wishes will prevail; but that 
otherwise the executive is bound by the enacted law? Yes, Minister may yet prove 
to be an interpretive policy that does not receive unqualified approval. 


Challenging the Vires of Social Security Regulations: 
Chief Adjudication Officer v Foster 


Neville Harris* 


In Chief Adjudication Officer and Another v Foster,' the Court of Appeal and the 
House of Lords considered the very important question of whether any of the 
social security appellate bodies, in particular the Social Security Commissioners, 
have jurisdiction in ordinary appeal proceedings to determine the validity of 
regulations. The Court of Appeal (but not the House of Lords) also considered the 
circumstances in which a court may ‘sever’ ultra vires provisions from the rest of 
an instrument leaving the remainder intact and legally applicable. Severance has 
been the subject of two recent House of Lords’ decisions (DPP v Hutchinson? 
and R v IRC, ex p Woolwich Equitable Building Society>), both of which were 
considered by the Court of Appeal in Foster. When Foster reached the House of 
Lords, both parties put forward submissions based on Parliamentary debate, as 
reported in Hansard, on the relevant statutory provisions: in so doing, they 
invoked Pepper (Inspector of Taxes) v Hart,* a decision which in itself may have 
an important bearing on the interpretation of social security legislation by 
adjudication authorities. 

The importance of Foster thus extends far beyond the not inconsequential social 
security issues it concerned, which involved the question whether parts of the 
regulations governing entitlement to the Income Support severe disability premium 
were legally valid. In this analysis of Foster, it is proposed to look at the social 
security issues first and then consider the jurisdictional questions. 


The Vires Question 


Income Support (IS) replaced Supplementary Benefit (SB) in April 1988. As was 
the case with SB, entitlement to IS depends on meeting the appropriate conditions 
of entitlement laid down partly in the Social Security Contributions Act 1992 
(consolidating, inter alia, the Social Security Act 1986 (as amended)) and partly in 





72 Both quotations in the text are from Re Bolton; ex p Beane (1987) 162 CLR 514, 518 per Mason CJ. 
*Senior Lecturer in Law, University of Liverpool. 


1 [1993] 1 All ER 705 (HL). The Court of Appeal’s decision is reported at [1991] 3 All ER 846. 

2 [1990] 2 All ER 836; see A.W. Bradley, ‘Judicial Enforcement of Ultra Vires Byelaws: The Proper 
Scope of Severance’ [1990] PL 293—300. 

3 [1990] 1 WLR 1400. 

4 [1993] 1 All ER 42; [1992] 3 WLR 1032. See the comment by D. Miers in this issue of MLR, at 
p 695. 
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the Income Support (General) Regulations 19875 (the Regulations). As the 
amount available under IS is intended to constitute the bare minimum required to 
meet the living expenses of a claimant, the Regulations make provision for 
variations in entitlement intended to reflect the particular needs of individual 
claimants, based on age, number of dependants and other factors. In addition to a 
prescribed personal allowance, a claimant may be entitled to a premium, such as 
the family premium for those with at least one child dependant, the disability 
premium and the severe disability premium. 

To qualify for the severe disability premium (currently £33.70 per week) a 
person must be ‘a severely disabled person’ (para 13(1) of Sched 2 to the Income 
Support (General) Regulations). A single claimant is a severely disabled person for 
this purpose if, and only if, 


(i) he is in receipt of attendance allowance, and 

(ii) he has no non-dependants aged 18 or over residing with him, and 

(iii) an invalid care allowance .. . is not in payment to anyone in respect of 
him... (para 13(2)(a)). 


‘Non-dependant’ (as in sub-para (ii) above) is defined in reg 3. It was a change to 
this definition on 9 October 1989 which led to Miss Foster becoming disentitled to 
the severe disability premium. 

At the relevant time Miss Foster was a single woman aged 18 living with her 
parents in their house. She was severely disabled and in receipt of severe 
disablement allowance, attendance allowance and mobility allowance, none of 
which were income-related benefits, and IS, which was. At first (ie from April 
1988 until 9 October 1989) Miss Foster was entitled to the prescribed personal 
allowance and the severe disability premium (SDP). Miss Foster ceased to be 
entitled to the SDP from 9 October 1989 because of a change to the definition of 
‘non-dependant’ (in reg 3 of the Regulations). Prior to the amendment, Miss 
Foster’s parents were not non-dependants and so Miss Foster met the condition of 
sub-para (ii) of para 13 (above): ‘has no non-dependants aged 18 or over residing 
with [her].’ Although there is a general rule (in reg 3(1)) that a person who 
normally resides with the claimant is a non-dependant, there are categories of 
exception (in reg 3(2)). The relevant exception in Miss Foster's case was 
contained in reg 3(2)(c) — ‘a person who jointly occupies the claimant’s 
dwelling.’ In two previous cases® the Social Security Commissioner had held that 
‘jointly occupies’ should be given its ordinary meaning, so that provided persons 
who normally resided together had equality of access and use they were joint 
occupiers of the dwelling, irrespective of the fact that only one of them had a 
proprietorial interest in it. Therefore, Miss Foster’s parents were not 
non-dependants.’ 

Reg 3(2)(c) was amended from 9 October 1989* (it has since been further 
amended’) so that the relevant exclusion from the definition ‘of non-dependant 
referred to: 





SI 1987 No 1967, as amended. 

CIS 144/1989 and CIS 180/1989. 

On ‘jointly occupies’ in the context of housing benefit, see R v Chesterfield BC, ex p Fullwood (1993), 

The Times, 15 June (CA). 

8 Income Support (General) Amendment No 3 Regulations 1989, SI 1989 No 1678 — corresponding 
amendments were made to the regulations governing housing benefit and community charge benefit: 
see SIs 1990 No 546 and 1990 No 834. 

9 Income Support (General) Amendment No 6 Regulations 1991, SI 1991 No 2334: see n 10 infra. 
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a person who jointly occupies the claimant’s dwelling and either is a co-owner of that 
dwelling with the claimant or his partner (whether or not there are other co-owners) or is 
liable with the claimant or his partner to make payments in respect of his occupation of the 
dwelling. 


The adjudication officer argued that as Miss Foster’s parents were not co-owners 
with her of the dwelling in which she resided, nor were liable with her to make 
payments in respect of the dwelling, they had ceased to be non-dependants for the 
purposes of reg 3 and (thus) Sched 2 para 13(2)(a)(ii).!° So, the effect of 
para 13(2)(a)(ii) and (iii) was that Miss Foster failed to qualify for the premium 
because she had non-dependants, her parents, living with her. 

Miss Foster’s legal representative appears to have conceded this particular 
argument. His line of attack consisted of a challenge to the very legality of the 
relevant sub-paras ((ii) and (iii) of para 13(2)(a)) of Sched 2 in the Regulations. 
Pursuit of this challenge took the case to the social security appeal tribunal and 
subsequently a Social Security Commissioner. Commissioner Sanders having 
overturned the tribunal’s decision and upheld Miss Foster’s appeal,!! the Chief 
Adjudication Officer appealed to the Court of Appeal. The Court decided, for 
reasons that will be considered below, that the Commissioner had no jurisdiction 
over the vires question (but that the Court itself did). The House of Lords 
overturned the Court of Appeal’s decision on the jurisdictional question (see 
below), before considering the vires question. 

Section 22(3) of the Social Security Act 1986 (see now s 135(5) of the Social 
Security Contributions and Benefits Act 1992) stated that ‘the applicable amount: 
for a severely disabled person shall include an amount in respect of his being a 
severely disabled person.’ The wording undoubtedly suggests on the face of it that 
all severely disabled persons who qualify for IS shall be entitled to the SDP. 
However, section 22(4) (now s 135(6) of the 1992 Act) provided that “Regulations 
may specify the circumstances in which persons are to be treated as being or not 
being severely disabled.” Commissioner Sanders found sub-paras (ii) and (iii) of 
para 13(2)(a) above to be ultra vires section 22(4) because their effect was that 
some claimants of the SDP were being asked to satisfy conditions which (unlike the 
condition in sub-para (i)) were extraneous to the fact or extent of their disability: 
‘section 22(4) does not empower the Secretary of State to do more than determine 
by reference to the extent of a person’s disability whether he is or is not to be 
treated as a severely disabled person. ’!? 

In the Court of Appeal only Lord Donaldson MR considered that the sub-paras 
were ultra vires. He pondered the hypothetical situation of a court considering 
simultaneously the cases of two wheelchair-bound appellants, both of whom had 
identical physical and/or mental disabilities and were in receipt of attendance 
allowance. His Lordship found himself ‘unable to accept that Parliament ever 


ss 

10 In another case where the claimant lived with his parents, Commissioner Sanders held that even though 
the claimant was liable for general rates, gas and electricity payments, such liability was not ‘in respect 
of’ his occupation of the dwelling for the purposes of reg 3(2)(c) as amended; the Commissioner said 
that “the claimant does not satisfy-the condition in question unless the other person and the claimant are 
jointly liable to make payments as co-owners or co-tenants or perhaps co-licensees’ (CIS 180/1 989). 
The 1991 amendment regulations (supra n 9) introduced a number of changes to the exceptions in 
reg 3 to provide that persons making payments as lodgers to close relatives with whom they are living 
or who have joint liability with close relatives as joint tenants or joint owner occupiers shall not be 
entitled to the SDP. See further the Social Security Advisory Committee’ s Report to the Secretary of 
State on the draft amendment regulations, Cm 1694, October 1991. 

11 CIS 372/1990. 

12 At para 4. 
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intended [these] two hypothetical claimants to be treated differently.’!? Clearly, 
section 22(3), in stipulating merely that an amount shall be included in a severely 
disabled person’s IS (etc) ‘in respect of his being a severely disabled person’ left 
open the question of what is a severe disability for this purpose. It could vary 
greatly depending on the circumstances which constitute the disability. In his 
Lordship’s view, that question was answered by the provision made under section 
22(4). But if section 22(4) permitted that provision to limit the imperative (‘shall 
include an amount’) in section 22(3) by reference to factors which had ‘nothing 
whatsoever to do with the severity of . . . disablement,’ it would be giving the 
Secretary of State ‘a virtually free hand to avoid or evade the imperative.’!* In so 
far as the sub-paras in para 13 referred to such extraneous factors, they were ultra 
vires the statutory powers. 

Beldam and Nolan LJJ took the view that it was entirely consistent with the 
purpose of IS, which was to meet a claimant’s financial requirements, that the 
Secretary of State should be given the power to determine that some severely 
disabled persons’ circumstances might warrant payment of the SDP whilst those of 
others might not.!° They both compared the approaches to severe disability taken 
in relation to the various disability benefits, where ‘medical’ criteria in effect 
determined the claimant’s needs, as opposed to the IS legislation, where the matter 
tended to rest on financial criteria. It was argued that if the 1986 Act had required 
the Secretary of State to determine the circumstances which made disablement 
severe, it would have placed upon him a responsibility which in the case of benefits 
such as severe disablement allowance or mobility allowance were discharged by 
medically qualified persons. Their Lordships felt that so far as the SDP in IS was 
concerned, this could not have been Parliament’s intention. 16 

In the House of Lords, Lord Bridge adopted Beldam and Nolan LJJ’s approach. 
He referred to other areas of social security law where ‘the Secretary of State is 
clearly empowered to look beyond the question of fact to the surrounding 
circumstances,’ citing the example of the power (then in s 20(12) of the Social 
Security Act 1986) to provide that in certain circumstances a person who, as a 
matter of fact, was physically present in Great Britain should be treated as not 
being in Great Britain (presence in Great Britain being a condition of entitlement to 
IS).!7 Lord Bridge could not accept that the Secretary of State’s power to define 
the circumstances in which a person was to be treated as severely disabled was 
limited to prescribing factors relating to the degree or nature of disability. In 
relation to other benefits paid to disabled persons, notably the severe disablement 
allowance, there was a specific condition relating to the degree of disablement (80 
per cent). In the case of the SDP, therefore, Parliament could easily have adopted 
such a condition related to the extent of disability, by reference to the ‘ready made 
code.’!® But it had not done so. 

It may seem difficult to justify the exclusion of severely disabled claimants from 
the SDP simply because they are living with parents or other relatives who are 
responsible for meeting all the outgoings in respect of the dwelling. However, the 
rationale for the exclusion seems to be that the SDP is intended to help claimants 
cope with the financial consequences of severe disability. Yet on the face of it there 





13 At 853. 

14 ibid. 

15 At 859—860, 865. 
16 At 860, 865. 

17 At 714. 

18 At 715. 
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is some force to the argument that section 22(3), even when read with section 
22(4), implies blanket provision of the SDP for the severely disabled meeting the 
necessary conditions for IS. Moreover, such an interpretation would be consistent 
with the policy statement in the 1985 Social Security Green Paper which set out the 
proposals for the IS scheme. !9 

It was fortunate in a sense (although not for Miss Foster and others in her 
situation) that the House of Lords’ decision in Pepper (Inspector of Taxes) v Hart”? 
enabled the House considering Foster to examine Parliamentary 
proceedings reported in Hansard relating to the provisions which became s 22(3) 
and (4) of the Social Security Act 1986. The two sub-sections had been inserted via 
a Government amendment to the Social Security Bill. In moving the amendment 
the Minister had said (in a passage cited by Lord Bridge?!) that the intention 
behind the SDP was to provide ‘an extra amount to severely disabled people who 
are living on their own, and who are most likely to need extra support and care.’ 
He had explained that the conditions for receipt of the benefit were to be 
‘consistent with other social security arrangements.’ The first condition would 
relate to receipt of the attendance allowance. The second would be related to the 
broad aim of helping disabled people retain some degree of independence, towards 
which an extension of the invalid care allowance (paid to someone looking after a 
disabled person for, basically, at least 35 hours per week) had been directed. 
Consistent with that, the second condition would be that the SDP would ‘be paid 
direct to a severely disabled person where there is no one receiving or eligible for 
the invalid care allowance in respect of that person’s care needs.’ The intention 
was thus to pay the SDP at the same rate as the invalid care allowance. The same 
explanation was given when the Bill reached the House of Lords.2? Lord Bridge 
concluded that Parliament would have understood that to qualify for the SDP the 
claimant would have to be entitled to attendance allowance and be ‘living in a 
household with no other adult able to care for him and where no invalid care 
allowance was in payment to any other person to provide for his care.’ Hansard 
had, therefore, ‘unequivocally indorsef[d]’ his ‘conclusion . . . reached as a matter 
of construction independently of that (parliamentary) material.’24 


Severance 


Given that the Court of Appeal (apart from Lord Donaldson) and the House of 
Lords concluded that the relevant sub-paras were intra vires, the question of 
severability was purely academic. Severance has, however, attracted some interest 





19 There will be a premium rate for those with serious health or disablement-related pressures. The 
Government believe that the new arrangements should be based more explicitly on the criteria 
adopted in incapacity and disability benefits. There will be automatic entitlement to the premium 
rate for all those receiving the benefits for the severely disabled (such as attendance allowance and 
mobility allowance) and long term incapacity benefits (such as invalidity benefit and severe 
disablement allowance): Reform of Social Security: Programme for Change, Vol 2, Cmnd 9518, 
para 2.84. 

Note, however, that this paragraph does not refer to the fact that there are two premiums in respect of 
disability — the disability premium (covered by paras 11 and 12 of Schedule 2 to the IS (General) 
Regulations) and the SDP. Only the first of these involves the ‘automatic’ entitlement referred to in the 
Green Paper. 

20 op cit. 

21 HC Deb vol 102, cols 399—400, cited by Lord Bridge at 176. 

22 HL Deb vol 479, cols 386—387, cited by Lord Bridge at 716—717. 

23 At 717. 

24 ibid, 
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from public lawyers in recent years.” It could also be important to SSATs and 
Social Security Commissioners when exercising the jurisdiction, which the House 
of Lords in Foster confirmed that they have (see below), to rule on the vires of 
social security regulations. Indeed, Lord Bridge clearly acknowledged that the 
Commissioners would, if they held a regulation to be ultra vires, have to 
‘determine whether or not it was severable. 7$ 

Recent House of Lords authorities, cited only briefly in two of the judgments in 
the Court of Appeal in Foster, have crystallised the test of severability — 
previously ‘a somewhat neglected question of administrative law. 27 Tn the first of 
these cases, DPP v Hutchinson,”* Lord Bridge reviewed the authorities (attaching 
particular significance to two decisions of the English courts: Daymond v South 
West Water Authority? and Dunkley v Evans*) and concluded that a rigid test of 
textual severance, despite its merit of simplicity and certainty, could defeat 
subordinate legislation whose substantial purpose and effect was clearly within the 
lawmaker’s power.?! Lord Bridge argued that the test of ‘substantial severance’ 
should be adopted, whether or not textual severance was possible. If textual 
severance was possible, the test of substantial severability would be satisfied where 
‘the valid text is unaffected by, and independent of, the invalid’ so that the court 
would be upholding ‘the very law which the legislator has enacted, not a different 
law.’22 If textual severance was not possible, so that the court would have, in 
effect, to modify the text in order to achieve severance, ‘this can only be done if 
the court is satisfied that it is effecting no change in the substantial purpose and 
effect of the impugned provision.’ The byelaw whose legality was being 
challenged** could not be cured by severance, because byelaws permitting 
unrestricted access to a military airbase by commoners would ‘be quite incapable 
of serving the legislative purpose which the Greenham byelaws, as drawn, are 
intended to serve.’ 

Lord Lowry agreed that the relevant byelaw could not survive the test of 
substantial severability. However, he favoured the accepted view in the common 
law jurisdictions that before substantial severability can be considered the textual 
severability test has to be satisfied. If the provisions failed the textual severability 
test the legislation was ‘condemned in its entirety.’°° If textual severance was 
possible, the test of substantial severability would then determine the issue. Lord 
Lowry viewed abandonment of the traditional approach as an extension of the 
power of the court — which would in his Lordship’s view be undesirable. An 
extension of the court’s power to ‘validate what is partially invalid’ as a result of 
being able to determine the legal validity of provisions solely via the substantial 
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25 See, for example, Bradley, supra n 2. 

26 At 710. 

27 A.W. Bradley, op cit at 295. 

28 [1990] 2 All ER 836 (HL). 

29 [1976] AC 609; [1976} 1 All ER 39. 

30 [1981] 1 WLR 1522. 

31 At 845. 

32 ibid. 

33 ibid. 

34 The RAF Greenham Common Byelaws 1985 (SI 1985 No 485) were made under s 14(1) of the 
Military Lands Act 1892, which conferred a power to prohibit intrusion on the land. The appellants 
had been convicted of entering Greenham Common Airbase contrary to the byelaws, but claimed the 
byelaws were ultra vires because the power to make them was expressly subject to the proviso that 
byelaws did not take away or prejudicially affect any rights of common. 

35 At 846. 

36 At 850. 
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severability test would, in Lord Lowry’s view, ‘encourage the lawmaker to enact 
what he pleases, or at least to enact what may or may not be valid, without having 
to fear any worse result than merely being brought back within bounds. 37 By far 
the greater weight of authority supported Lord Lowry’s approach. Even Daymond, 
on which Lord Bridge had placed such reliance, could not be regarded as authority 
for departure from the traditional doctrine of textual severance in the view of Lord 
Lowry — a view which, as Anthony Bradley says, is ‘more compelling than Lord 
Bridge’s.’38 

In Foster the Court of Appeal had the benefit not only of the judgments in 
Hutchinson but also those in the Woolwich case, a case closer to Foster than 
Hutchinson in that textual severance was felt to be possible. Here their Lordships 
held that, where textual severance was possible, one had also to consider whether 
the deletion of the offending words altered the substance of the provision to such an 
extent that what remained was in essence something substantially different from 
that which existed prior to deletion. If it was substantially different, then ‘it cannot 
be assumed that the legislator would have enacted it in its altered form and the 
whole must be declared bad.’4° 

In Foster, both Lord Donaldson MR“! and Beldam LJ“ applied the approach to 
severance articulated by the House in the Woolwich case. The test of textual 
severability was satisfied. ‘A deftly wielded blue pencil’ could delete sub-paras (ii) 
and (iii) from para 13(2)(a) of Sched 2 to the IS (General) Regulations (see above) 
in their entirety, and the word ‘and’ at the end of sub-para (i), leaving a 
para 13(2)(a) which made ‘complete textual sense’ even though much shortened.” 
However, it was felt that the test of substantiality would not be 
satisfied. It could not have been the Secretary of State’s intention to have made the 
severe disability premium available to all persons who qualified for attendance 
allowance, but only to those who met certain financial criteria. Beldam LJ“ said 
that severance would leave a para 13 which was ‘in substance and effect a different 
provision from that intended by the Secretary of State’ and ‘excision would change 
the purpose and effect of the instrument entirely.’ 

The question of which approach to adopt in cases where textual severance is not 
possible, which arose after the Hutchinson case, remains incompletely resolved. 


The Jurisdiction Question 


Undoubtedly the most important practical question to be decided in Foster 
concerned the jurisdiction of the Social Security Commissioners to rule on the 
vires of regulations. On two previous occasions the Court had heard appeals 
against decisions of the Commissioners on the vires of social security regulations 
without at any point questioning the Commissioners’ jurisdiction®; and, in a 





37 ibid. 

38 op cit at 299. 

39 Rv IRC, ex p Woolwich Building Society, supra n 3. 

40 ibid at 1413, per Lord Oliver. 

41 At 853—854. 

42 At 860—861. 

43 per Lord Donaldson MR, at 853h. 

44 At 860—861. 

45 Krishnan Lal Bhattia v Birmingham (1985) 18 January, Lexis; Kilburn v Chief Adjudication Officer 
(1987) 5 March, Lexis. 
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subsequent case, a regulation removing entitlement of under two year olds from 
attendance allowance was declared ultra vires by a Commissioner. But in 
Foster, the Court of Appeal decided unanimously that the Commissioners’ 
jurisdiction did not extend to questions as to vires. However, that aspect of the 
decision was overturned in the House of Lords. 

The jurisdiction of the Social Security Commissioners is set out in inter alia s 23 
of the Social Security Administration Act 1992 (formerly s 101 of the Social 
Security Act 1975), which provides that appeal to a Commissioner may lie, with 
leave, at the instance of, amongst others, an adjudication officer or the claimant, 
on the ground that the decision of the tribunal was “erroneous in point of law’ (sub- 
section (1)).48 Having ruled on the question of law, the Commissioner (or a 
Tribunal of Commissioners, in a case of special difficulty) may proceed to give 
the decision that s/he feels the tribunal should have given, if s/he can do so without 
making any fresh or further findings of fact, or to make such findings of fact and 
then give a decision in the light of them. In other cases the Commissioner must 
refer the case to be reheard by a tribunal (which, subject to the direction of the 
Commissioner, shall consist of persons who were not members of the tribunal 
which made the erroneous decision).°° 

Given that a Tribunal of Commissioners had twice before held that an error of 
law would occur if a tribunal applied a regulation which had no legal validity, it 
was hardly surprising that Commissioner Sanders in Foster considered that he had 
jurisdiction to entertain the vires question relating to the SDP. Lord Donaldson 
MR referred only to the second of these decisions, R(SB) 15/89(T), where the 
Commissioners had decided that when a question as to whether a right to benefit 
exists is raised it is necessary for the statutory authorities (including the 
adjudication officer) to consider whether the regulation in question has a legal 
existence where that existence is challenged; until the law is ascertained, the 
question of possible entitlement cannot be addressed.>! However, they said that 
arguments as to the ‘reasonableness’ of provisions could not be entertained. The 
Commissioners cited an earlier decision (CSSB/116/1987) in which the 
Commissioner had said that he considered himself to be entitled to ‘rule upon 
challenges to the vires of regulations based on contentions that the regulations are 
not made in conformity with the enabling powers of the statute either in substance 
or procedurally,’ but not where the challenge was based on the grounds of ‘alleged 
unreasonableness. ’ 

It is clear both from CSSB/16/1987 and R(SB) 15/89 itself that the 
Commissioners were using the word ‘unreasonable’ in a rather restricted sense. 
They had been influenced by Lord Jauncey’s dictum in Edinburgh District Council 
v Secretary of State for Scotland which stated that where a statutory instrument 
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46 CA 380/1990. 

47 The Court of Appeal considered that notwithstanding the Commissioners’ lack of jurisdiction over 
vires, the Court itself could determine the vires issue in the instant case: per Lord Donaldson MR, at 
856— 857. 

48 An identical ground of appeal to the Commissioners applies in the case of appeals from disability 
appeal tribunals under s 34 of the Social Security Administration Act 1992. 

49 s 57 of the Social Security Administration Act 1992, formerly s 116 of the Social Security Act 1975. A 

single Commissioner should follow a decision of a Tribunal of Commissioners unless there is a 
compelling reason for not doing so: R(f) 12/75(T). A Tribunal of Commissioners is not bound to 
follow a previous decision of such a Tribunal: R(U) 4/88(T). 

50 Social Security Administration Act 1992, s 23(7) and (8). 
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was concerned, Parliamentary scrutiny would have occurred under the laying- 
before procedure and Parliament would have been ‘well able to determine whether 
a Minister’s decision has been taken fairly or rationally’; so it followed that: 


the courts can only hold to be ultra vires a statutory instrument which has been laid before 
and considered by Parliament where that instrument is patently defective in that it purports to 
do what is not authorised by the enabling statute or where the procedure followed in making 
that instrument departed from the requirements of the enabling statute.» 


Having considered that the Commissioners were as entitled as the courts to 
consider the validity of a regulation,*4 the Commissioners in R(SB) 15/89 had 
referred to the paragraph from the appeal tribunal’s decision in which the tribunal 
had said that the regulation in question ‘was unreasonable in particular because it is 
partial and unequal in its operation between different groups of recipients of 
supplementary benefit.’ In response to this, the Commissioners said: ‘it is not the 
proper function of the statutory authorities to entertain argument as to the 
“reasonableness” of provisions in delegated legislation.” The Commissioners 
therefore seem to be using ‘reasonableness’ in the sense of ‘fairness’ and possibly 
‘rationality. ’* 

In the Court of Appeal in Foster, however, Lord Donaldson MR had said’” he 
could not see the logic of the distinction drawn by the Commissioners, as 
Wednesbury unreasonableness* which he clearly regarded as a question 
exclusively within the jurisdiction of the High Court and above would include 
using a regulation-making power in a way that Parliament never intended it should 
— something ‘indistinguishable from a question of ‘‘existence”’ or ‘‘vires’’.’ The 
distinction drawn by the Commissioners does, however, make some sense in so far 
as the courts have held that they cannot, save in the most exceptional case, strike 
down a statutory instrument on the grounds of partiality between different classes 
of persons where Parliament had in effect given approval to the minister’s exercise 
of his power.” The logic of this is that if Parliament had wished to intervene and 
prevent the provision becoming law, it could have done so via affirmative or 
negative resolution procedure; but where the minister or other body ‘erred in law 
as to the limits of his power,’ the court would be prepared to strike out the 
provision or action for illegality. 

Lord Bridge in Foster regarded Lord Scarman’s dictum in the Nottinghamshire 
case as leaving open a possibility of intervention on the basis of irrationality in 
cases where there had been Parliamentary scrutiny (Lord Scarman had also 
referred to action in bad faith or deliberately misleading Parliament), but 
suggested that the Commissioners would ‘have good pragmatic reasons not. . . to 
identify any such exceptional case, but to leave that to the higher courts.’®! (This 
seems contrary to the general tenor of Lord Bridge’s judgment which emphasises 
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the competence of the Commissioners to rule on vires questions.) Lord Bridge 
confirmed that the courts had never intervened on that basis before. However, the 
House of Lords in Foster was prepared to consider whether the amendment to the 
definition of ‘non-dependant’ in the regulations should be struck out on the 
grounds of irrationality, an argument that was unequivocally rejected. 

One of the other reasons given in the Court of Appeal for denying the social 
security adjudication authorities’ jurisdiction concerning vires had been that it 
could not have been Parliament’s intention to confer such jurisdiction on them. It 
was beyond argument that the jurisdiction of the Commissioners was limited to 
that conferred by Parliament within the terms of the Social Security Act. The 
Master of the Rolls likened the social security system to ‘a raft in which the whole 
structure is supported by regulations.’ He could not accept that ‘as part of that 
structure, Parliament has given not only the captain, but all the officers, full power 
to destroy some or all of the flotation chambers. 63 He also said that he could not 
in the absence of clear words regard judicial review jurisdiction which rested with 
the High Court as having been conferred also upon those exercising a ‘closed’ 
statutory appeals jurisdiction.” 

The Court of Appeal’s decision on this point ran counter to several 
Commissioners’ decisions and to the courts’ apparent acceptance of this 
jurisdiction in the Bhattia and Kilburn cases.© One of the implications of it was 
that Social Security Commissioners, appeal tribunals and adjudication officers 
would have to apply provisions which were on the face of it illegal.® Since then a 
strong Divisional Court, in DPP v Bugg, has suggested that that result should only 
occur where the challenge is to ‘procedural invalidity’ rather than ‘substantial 
invalidity.’ An inferior court or tribunal would, according to the Divisional 
Court (in a case which, like Hutchinson (supra), concerned magistrates’ 
competence to rule on the vires of byelaws), be able to determine whether 
delegated legislation was, inter alia, outside the scope of the enabling power. This 
distinction was noted by Lord Bridge in Foster in support of the conclusion that the 
Commissioners were competent to consider the ‘substantive validity’ of the 
regulations concerned. 

It may be noted that only the Court of Appeal in Foster referred specifically to 
the question of ‘collateral’ challenge to vires, which was the basis of the action in 
Hutchinson and Bugg.® In the House of Lords, Lord Bridge made clear that 
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66 See Smith v East Elloe Rural District Council [1956] AC 736, where Lord Radcliffe said, at 769—770, 
in relation to a challenge to a compulsory purchase order: “Unless the necessary proceedings are taken 
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Co v Secretary of State for Trade and Industry [1975] AC 295. 

67 Bugg v DPP, DPP v Percy [1993] 2 All ER 815, per Woolf LJ (sitting with Pill J) at 823, 826. See D. 
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O Reilly v Mackman® was not applicable ‘since there can be no abuse by a party 
who seeks a remedy by the very process which the statute requires him to 
pursue.’”” Although Lord Bridge did not elaborate, it was clear that there was no 
need to proceed on the basis of a collateral challenge to vires, unlike in cases 
otherwise caught by O’Reilly v Mackman.”! 

Lord Bridge then proceeded to deal with the argument, which had been accepted 
by the Court of Appeal, that it could not have been intended by Parliament that 
adjudication officers, as civil servants without legal qualifications, should have the 
power to rule on the validity of regulations. His Lordship said that as adjudication 
officers had a power to refer a question before them to an appeal tribunal, present 
arguments and appeal to the Commissioners, the practical reality was likely to be 
that ‘the issue . . . will effectively be decided at the level of the commissioner. ”?2 
On this basis, Lord Bridge could find no reason why adjudication officers should 
not have jurisdiction to decide whether they thought regulations had legal validity. 
It is to be hoped that the Chief Adjudication Officer’s guidance emphasises this 
point, for the evidence to date is that adjudication officers, for a variety of reasons, 
often fail to adopt a judicial approach to decision-making.” 

Lord Bridge also concluded that the review jurisdiction in the Social Security 
Act, which enabled a decision to be reviewed on the ground that it was ‘erroneous 
in point of law,’ implicitly included a power to consider the vires of the provisions 
which had been applied in reaching the decision. He saw no reason for adopting a 
different interpretation in relation to the appellate jurisdiction under the 
legislation.” Lord Bridge also rejected the argument that the jurisdiction to rule 
on vires was in any way dependent on a power to make a declaration (which 
Commissioners et al did not enjoy).75 


Conclusion 


On the severe disability premium itself, Foster confirms the increased difficulties 
facing claimants since the 1989 amendments to the regulations (and also 
subsequent amendments), lending further justification to Mesher’s observation 
prior to the decision that ‘conditions for the SDP are so tight that very few will 
qualify.” Even before the 1989 amendments, only 45,000 of the 250,000 
claimants who received the attendance allowance and income support were also 
receiving the severe disability premium.” The Social Security Advisory 
Committee has recommended an extension of eligibility to persons living with 
persons who are aged 75 or over or are themselves in some way disabled although 
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not in receipt of the attendance allowance, on the basis that ‘it is unrealistic to 
assume that care can always be provided from within the household.’ Such 
changes to eligibility would appear to be desirable in view of the likelihood that the 
Government’s Care in the Community policy will lead not only to more severely 
disabled claimants living alone but also more living with their families. 

In its wake, Foster has resulted in a backlog of appeals (often cases which were 
adjourned as to entitlement from 9 October 1989). Commissioner Sander’s 
decision, followed by a reversal in the Court of Appeal, made 1990—91 ‘a 
difficult year for IS appeals AOs.’” The effect of a considerable number of 
adjourned cases pending the House of Lords’ consideration of and decision in 
Foster has guaranteed the adjudication authorities further difficulty. 

Foster is also important in the way it has resolved questions concerning the 
jurisdiction of the adjudication authorities. The Social Security Commissioners, 
who, as Lord Bridge reminds us, ‘are of comparable standing to circuit judges’ and 
have ‘great expertise,’ are exercising a highly specialised jurisdiction in which 
extremely complex legal issues frequently arise. ‘They are undoubtedly highly 
qualified to determine the vires of secondary legislation and certainly no less so 
than the courts of first instance which apparently have such jurisdiction post- 
Winder and ex p Hutchinson.*' It would be unrealistic to expect the same level of 
expertise on the part of social security appeal tribunals, even though they have 
legally qualified (mostly part-time) chairpersons and receive training. Some lay 
members’ knowledge of social security law tends, not surprisingly, to be patchy .* 
Adjudication officers probably lack the necessary skills to determine the 
legal validity of regulations, but, as discussed above, may not find themselves 
having to do so. The Commissioners et al will clearly need to familiarise 
themselves, should the occasion demand it, with the technique of ‘severance’ — 
even though the the law is not altogether clear. 

Claimants will clearly benefit from the opportunity to present a challenge to 
vires in the course of the appellate process. The opportunities for doing so will 
obviously be limited, although there continue to be several such challenges in the 
courts each year,®? some of which are successful but often nullified, as to general 
application to prospective entitlement, by legislative changes. One of the points 
raised by the applicant in Hutchinson concerned the difficulty of having to bring 
separate proceedings to establish the validity or otherwise of the provisions being 
applied to the applicant’s disadvantage. Foster now follows Hutchinson in 
avoiding this problem. Regrettably, however, challenges to the vires of regulations 
in appeals before the SSATs and Social Security Commissioners will not, unlike 
judicial review proceedings, be eligible for support via Legal Aid. 
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Privity of Contract — That Pestilential Nuisance 
John N. Adams* and Roger Brownsword** 


In London Drugs Ltd v Kuehne and Nagel International Ltd,' the Supreme Court 
of Canada faced the question whether, when A has a contract with B, it is open to 
C, one of B’s employees, to rely on the terms of the contract between A and B in 
order to answer a negligence action brought by A. By holding that, in principle, it 
is open to a negligent employee (C) to rely on the protective terms of his 
employer’s (B’s) contract with a customer (A), the majority of the Court has taken 
both a measured and a welcome step towards an open relaxation of the doctrine of 
privity of contract — ‘that pestilential nuisance’? as La Forest J aptly put it. Not 
only is the decision in London Drugs a milestone in Canadian common law 
jurisprudence, it is a development of obvious significance for the current English 
debate concerning the relaxation of the privity doctrine. 


London Drugs: The Facts and Decision 


The facts of London Drugs were as follows. Pursuant to a warehousing contract, 
London Drugs delivered a transformer to Kuehne and Nagel for storage. Section 
11(b) of the contract provided: 


The warehouseman’s liability on any one package is limited to $40 unless the holder has 
declared in writing a valuation in excess of $40 and paid the additional charge specified to 
cover warehouse liability. 


Instead of making the appropriate declaration and paying the additional charge, 
London Drugs included the transformer in its own all-risks insurance cover. The 
transformer was unloaded safely enough. However, when London Drugs gave the 
order for the transformer to be loaded up for delivery to their new factory, two of 
Kuehne and Nagel’s employees negligently damaged the transformer by 
attempting to lift it with forklift trucks. The transformer toppled over, occasioning 
damage of nearly $34,000. London Drugs sued inter alios both Kuehne and N agel 
(in contract and in negligence), and the two careless employees (in negligence). 

The trial judge, Trainor J, having found that the two employees were negligent, 
and having ruled that Kuehne and Nagel’s liability was limited to $40 (in 
accordance with section 11(b) of the warehousing contract), declared that the main 
issue was whether the negligent employees were entitled to invoke section 11(b) to 
limit their liability. Whilst Trainor J had some sympathy for the employees’ 
submission (that they, too, should be shielded by section 11(b)), he ruled that the 
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employees were liable to London ‚Drugs for the full amount of the loss.’ On 
appeal, this sympathy for the employees was translated into hard legal support by a 
variety of mechanisms. 

In the British Columbia Court of Appeal,® three lines of argument were 
adopted in favour of the employees. First, McEachern CJBC and Wallace JA 
adopted a tort analysis (founded on Lord Wilberforce’s two-stage test in Anns V 
Merton London Borough Council,’ particularly the second stage, and City of 
Kamloops v Nielson?) in which, given the contractual setting, the employees’ 
liability for breach of their duty of care to London Drugs was limited to $40. 
Second, Hinkson JA also adopted a tort analysis (relying particularly on Junior 
Books Ltd v Veitchi Co, Norwich City Council v Harvey,'® and Pacific 
Associates Inc v Baxter"), but one which found that there was insufficient 
proximity between London Drugs and the careless employees to give rise to any 
duty of care on the part of the latter. In other words, the employees did not owe 
even a $40 duty of care; they were fully exonerated from any liability towards 
London Drugs. Third, Lambert JA adopted a contractual approach following the 
well-beaten path of The Eurymedon,'? in which a collateral contract in favour of 
the employees is constructed by an adventitious mix of implication and agency. 

To these three resolutions of the problem, the Supreme Court has now added a 
further two approaches.'? First, in a remarkably bold and scholarly judgment, La 
Forest J held, like Hinkson JA, that the employees owed no duty of care to London 
Drugs. However, unlike Hinkson JA and all the other judges involved in the case, 
La Forest J did not treat section 11(b) as critical. The real issue, as La Forest J saw 
it, was not whether the contractual limitation of liability should affect the terms of 
the employees’ liability but whether negligent employees should be liable at all. In 
La Forest J’s view, at least in the context of a planned transaction (such as the 
supply of warehousing services for a client), ordinary employees should not 
normally be liable for routine acts of negligence.'* Second, the majority of the 
Court!5 (whose opinion was delivered by Iacobucci J) ruled that in specified 
circumstances (see below) the privity doctrine should be relaxed, to enable 
employees to shield behind protective terms in their employer’s contract. In the 
long run, La Forest J’s judgment may come to be seen as a seminal text on 
vicarious liability and the revision of the scope of an employee's liability in 


ee 


5 cf Muller Martini Canada Inc v Kuehne and Nagel International Ltd [1990] OJ No 1593 (unedited 
transcript Ontario High Court), where Isaac J refused, on materially similar facts, to allow employees 
the benefit of the limitation clause in the warehousing contract. 

6 (1990) 45 BCLR (2d) 1, [1990] 4 WWR 289. Even Southin JA, who dissented, agreed that it was ‘ina 
moral sense, unjust’ to deny the employees the protection of s 11(b); see [1990] 4 WWR 289, 380. 
For discussion of this decision, see Adams and Brownsword, ‘More Answers than Questions: The 
London Drugs Case’ (1991) 55 Saskatchewan L Rev 441. 

7 [1978] AC 728, 752. 

8 [1984] 2 SCR 2. For Wilson J’s restatement of Lord Wilberforce’s two-stage test, see ibid at 
pp 10—11. 

9 [1983] 1 AC 520. 

10 [1989] 1 All ER 1180. 

11 [1989] 2 All ER 159. 

12 New Zealand Shipping Co v A.M. Satterthwaite and Co: The Eurymedon [1975] AC 154; and see also 
ITO-International Terminal Operators Ltd v Miida Electronics Inc [1986] 1 SCR 752. 

13 McLachlin J followed the tort analysis favoured by McEachern CJBC and Wallace JA in the Court of 
Appeal below. 

14 [1993] 1 WWR 1, 112. 

15 L’Heureux-Dubé, Sopinka, Cory and Iacobucci JJ. 
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negligence. However, in the short run, it is the majority’s willingness to encroach 
upon privity that merits attention. 


The Majority’s Approach 


Jacobucci J began by holding that the employees owed a duty of care to London 
Drugs as owners of the transformer: it was, after all, reasonably foreseeable to the 
employees that negligent handling on their part would occasion loss to London 
Drugs as owners of the transformer. So much, Iacobucci J thought, was 
straightforward. However, he also thought it plain that the merits of the case — 
variously articulated by the majority in terms of commercial reality, common 
sense and justice — required that the employees should be accorded the protection 
of section 11(b). The more complex question, therefore, was how precisely such 
protection was to be given to the employees. Should it be conferred by adopting a 
tort analysis or by taking a contractual line? 


Except for a rigid adherence to the doctrine of privity of contract, I do not see any compelling 
reason based on principle, authority or policy demonstrating that this Court, or any other, 
must embark upon a complex and somewhat uncertain ‘tort analysis’ in order to allow third 
parties such as the respondents to obtain the benefit of a contractual limitation of liability 
clause, once it has been established that they breached a recognized duty of care. In my view, 
apart from privity of contract, it is contrary to neither principle nor authority to allow such a 
party, in appropriate circumstances, to obtain the benefit directly from the contract (ie in the 
same manner as would the contracting party) by resorting to what may be referred to as a 
‘contract analysis.’!® 


Accordingly, Iacobucci J favoured a contractual approach and, moreover, 
following the lead set by the majority of the Australian High Court in Trident 
General Insurance Co v McNiece Bros Pty Ltd," he declared that he preferred ‘to 
deal head-on with the doctrine of privity and to relax its ambit in the circumstances 
of this case.’!8 

Although Iacobucci J was ready to confront privity directly, this did not entail a 
wholesale revision to the doctrine. The majority recognised that substantial 
amendments to the doctrine were more appropriately left to the legislature — 
revisions commensurate with the Court’s position should be of a ‘specific 
incremental’ nature. In other words, the majority were looking for a well-defined 
specific exception to the privity rule which would enable the employees to take the 
benefit of the limitation clause in the warehousing contract. But, how precisely 
was this specific exception to be drafted? 

The respondent employees submitted that the exception should apply where 
(1) there is a contractual limitation of liability between an employer and another 
party, (2) the loss occurs during the employer’s performance of its contractual 
obligations to that party, and (3) the employees are acting in the course of their 
employment when the loss occurs. This submission, however, did not meet with 
the majority’s approval. The first condition, in particular, gave third party 
employees the right to take the benefit of their employer’s contracts even though 
this might not have been the intention of the head contracting parties. In essence, 
as Iacobucci J put it, the respondents’ submission involved recognising third party 





16 [1993] 1 WWR 1, 25. 
17 (1988) 80 ALR 574. 
18 [1993] 1 WWR 1, 25. 
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rights for ‘complete strangers . . . without any regard whatsoever to the intention 
of the contracting parties.’ Such a relaxation of privity, the majority thought, 
would go beyond the kind of incremental change that was commensurate with the 
Court’s competence. Crucially, 


a threshold requirement for employees to obtain the benefit of their employer’s contractual 
limitation of liability clause is the express or implied stipulation by the contracting parties 
that the benefit of the clause will also be shared by said employees.” 


For the majority, therefore, the specific incremental change to be approved 
allowed the employees to take the benefit of the contractual limitation clause if the 
following requirements are met: 


(1) The limitation of liability clause must, either expressly or impliedly, extend 
its benefit to the employees (or employee) seeking to rely on it; and 

(2) the employees (or employee) seeking the benefit of the limitation of liability 
clause must have been acting in the course of their employment and must 
have been performing the very services provided for in the contract between 
their employer and the plaintiff (customer) when the loss occurred.7! 


But, could the employees in London Drugs bring themselves within the terms of 
this more limited exception to the privity rule? 

Clearly, the employees readily met the second requirement — they were 
performing (albeit negligently) the services contracted for in the head agreement. 
However, did the benefit of section 11(b) extend to the employees? Section 11(b), 
it will be recalled, purported to limit the ‘warehouseman’s’ liability, not expressly 
the liability of the warehouseman’s employees, nor the liability of the 
warehousemen (which might be argued to mean the warehouseman’s employees). 
Although section 11(b) did not expressly extend its benefit to the employees, the 
majority held that, on the particular facts of London Drugs, the benefit extended to 
the employees by implication: 

When all the circumstances of this case are taken into account, including the nature of the 
relationship between employees and their employer, the identity of interest with respect to 
contractual obligations, the fact that the appellant knew that employees would be involved in 
performing the contractual obligations, and the absence of a clear indication in the contract to 
the contrary, the term ‘warehouseman’ in s 11(b) of the contract must be interpreted as 
meaning ‘warehousemen.’ As such, the respondents are not complete strangers to the 
limitation of liability clause. Rather, they are unexpressed or implicit third party 
beneficiaries with respect to this clause.” 


What are we to make of this? In particular, what kind of implication is this and how 
does it relate to contractual intention? To probe a little more deeply into the 
majority’s approach in London Drugs, we need to return to first principles. 


First Principles 


As we have seen, the majority in London Drugs insist upon a threshold 
requirement for the relaxation of privity, namely that the contracting parties must 


I SO 


19 [1993] 1 WWR 1, 49. 
20 ibid at p 49. 
21 ibid at p 50. 
22 ibid at p 52. 
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have stipulated (intended) that the contractual provision in question should run for 
the benefit of the third party. Whether the contracting parties have so stipulated, 
however, does not turn exclusively on explicit (positive or negative) provision. 
Rather, the majority allow that the parties’ intentions may be derived, too, by 
implication from the surrounding circumstances of the transaction. Indeed, to say 
that the majority ‘allow’ this is to understate the position; in London Drugs, the 
majority’s reading of section 11(b) ultimately depends entirely upon implication. 

Now, if we focus on explicit stipulation, we can say that, in principle, an 
employer’s contract with a client might: (i) clearly indicate that the employer’s 
employees are intended beneficiaries of a clause limiting liability; or (ii) it might 
clearly indicate that the employees are not intended beneficiaries: or (iii) it might 
be unclear about this. Moreover, we can be confident that whether one rests one’s 
case for the employees on considerations of commercial reality, common sense 
or justice,” the strongest case will always be the first one. If the employees are 
clearly intended as beneficiaries, it plainly defeats legitimate expectations to deny 
the employees access to the intended benefit.” Conversely, the weakest case for 
the employees is the second one. If the contract clearly indicates that the 
employees are not intended as beneficiaries, then the contract cannot be cited as the 
source of a legitimate expectation on the part of the employees that they should 
enjoy the protection of the limitation clause. The third case, where the explicit 
provisions of the contract are unclear, lies between the other two cases. 

Formally, a parallel analysis is available in relation to stipulation by implication. 
In principle, the implication of the employer’s contract might be clear (whether for 
or against the benefit extending to the employees) or it might be unclear. 
Moreover, the arguments for and against protecting the employees’ interests in 
relation to implicit stipulation track those that apply to explicit stipulation. 

This formal analysis suggests that, in London Drugs, the majority’s approach 
involves working along two dimensions, explicit stipulation and implicit 
stipulation. Each of these dimensions allows for three possibilities, namely: the 
stipulation is clearly in favour of the employees, the stipulation is clearly against 
the employees, or the stipulation is unclear. Combining these possibilities, there 
are nine available two-dimensional interpretations of the contracting parties’ 
stipulation. In London Drugs, the majority’s interpretation seems to be one of 
explicit stipulation (the term ‘warehouseman’) being unclear in conjunction with 
implicit stipulation (all the circumstances of the case) being clearly in favour of the 
employees. 

So much for formal analysis and first principles. In practice, the outcomes of 
cases will depend upon how the stipulations are interpreted. Where interpretation 


Se 

23 This is probably best interpreted as an efficiency argument, the aim being to protect planned insurance- 
backed transactions against speculative insurance-led litigation. 

24 There is an obvious injustice if a promisor is able to defeat expectations explicitly encouraged by the 
promise. 

25 For example, the clause in Cosgrove v Horsfall (1946) 62 TLR 140 by its terms purported to exempt 
employees, but it was held that the defendant employee could not take the benefit of the protective 
provision because he was not a party to the contract of carriage (or the licence): compare Hall v NE Ry 
(1875) LR 10 QB 437. Of course, where a plaintiff has suffered personal injury as a result of a 
defendant employee’s negligence, the defendant’s legitimate expectation (that the protective term 
should apply in his favour) comes into conflict with the plaintiff’s legitimate expectation that clauses 
which purport to exclude liability for negligence (particularly where negligence leads to personal 
injury) should be subject to regulation. Cf Adler v Dickson [1955] 1 QB 158, where the majority of the 
Court of Appeal used privity as the regulatory technique while Denning LJ concentrated on the 
requirement of free and deliberate assent to risk by the plaintiff. 
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is grounded in clear and explicit provision, matters are reasonably straightforward. 
For example, if the warehousing contract in London Drugs had explicitly 
stipulated that section 11(b) was to run for the benefit of the warehouseman and the 
warehouseman’s employees, it would be difficult to challenge the majority’s 
reading of the contract in favour of the employees. However, in the absence of 
such a clear and explicit stipulation, interpretation is altogether more contestable. 
Thus, in London Drugs, whilst the majority’s appeal to the identity of interest 
between the employer and the employees and the fact that the owners of the 
transformer knew that the warehousing work would be carried out by employees at 
the warehouse has considerable weight, it falls short of explicit stipulation. 

This is not to say, however, that it is never possible for interpretation by 
implication to be as securely grounded as interpretation based on explicit 
stipulation. The modern English law on implied terms has developed an important 
distinction between contracts of common occurrence, in which a set of standard 
implied terms is to be presupposed, and contracts of a one-off kind in which no 
such implication is to be made.7° Given that the warehousing contract in London 
Drugs was one of common occurrence, namely a contract of bailment, it would be 
fairly easy to treat it as subject to a standard implication that clauses limiting the 
employer’s liability are intended to run for the benefit of employees too. In Adler v 
Dickson,” it may be recalled, Lord Denning observed that, in the analogous 
context of carriage of goods, the authorities?’ 

undoubtedly show that when a carrier issues a bill of lading for goods, the exemption clauses 
therein enure for the benefit, not only of the carrier himself, but also for the benefit of the 
shipowner, the master, the stevedores and any other persons who may be engaged in carrying 
out the services. Such persons are not parties to the contract of carriage, but nevertheless 
when rendering their services they are protected by the exceptions therein, and this is so even 
though hg clauses are not expressed to be made for their benefit, at any rate not in so many 
words.” 


Accordingly, what this suggests is that third party expectations may be as firmly 
grounded on implicit stipulation as on explicit declaration, but that the 
contestability of implication may be alleviated somewhat by attending to the 
particular category of contract at issue. 

With this thought in mind, and with a view to bringing the significance of the 
majority’s decision in London Drugs more clearly into focus, we can consider two 
other general approaches to privity relaxation: first, the networks concept that we 
have suggested elsewhere®; and, second, the ‘dual intention’ test as provisionally 
proposed by the Law Commission.*? 


Identity of Interest and ‘Networks’ 


The basic idea of a network is that of a cluster of contracts set up to serve a 
principal organising purpose. This is most apparent in commercial contexts such as 


ee ee ee ee 

26 See eg Liverpool City Council v Irwin [1977] AC 239, Shell UK Ltd v Lostock Garages Ltd [1976] 1 
WLR 1187, and Scally v Southern Health and Social Services Board [1991] 4 All ER 563. 

27 [1955] 1 QB 158. 

28 viz, Elder Dempster and Co Ltd v Paterson Zochonis and Co Ltd [1924] AC 522; Gilbert Stokes and 
Kerr Pty v Dalgety and Co (1948) 81 L1 LR 332 (Aust); Waters Trading Co v Dalgety and Co [1951] 2 
LI Rep 385 (Aust); Collins v Panama (1952) 197 F Rep 983; and Ford v Jarka [1954] AMC 1095. 

29 [1955] 1 QB 158, 181. 

30 See especially ‘Privity and the Concept of a Network Contract’ (1990) 10 Legal Studies 12. 

31 Law Commission Consultation Paper No 121 (1991). 
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construction and carriage where the principal purpose is achieved through a 
network of main and sub-contracts. In brief, our proposal was that, in a network, 
privity should be relaxed and third party questions should be adjudicated instead in 
the light of principles of transactional fairness. 

Was there a network in London Drugs? If the warehouseman in London Drugs 
had subcontracted the warehousing work, or the unloading and loading of the 
transformer at the warehouse, or the delivery of the transformer to London Drugs’ 
new warehouse, there would certainly have been a network. Even without 
subcontracting of this kind, however, the facts of London Drugs reveal a clear case 
of a network. The principal contract is the warehousing contract and the 
warehouseman’s contracts with his employees are designed to serve that principal 
purpose. Granted, the employees’ contracts are not designed simply to fulfil the 
contractual obligations to London Drugs. Granted, too, the employees’ contracts 
were probably in place before the principal contract was made (or even 
contemplated). None of this, however, undermines the existence of a network. 

What follows from the existence of a network in London Drugs? In particular, 
does it follow that the employees are able to take the benefit of the limitation clause 
in the warehousing contract? As we have said, the existence of a network entails 
that the ordinary privity restrictions are lifted. However, in relation to a third party 
taking the benefit of protective clauses in network contracts, the ordinary rules 
(minus privity) /are the starting point. It follows that network contractors can 
generally take the benefit of limitations of liability in the principal contract only if 
such limitations are intended by the principal contractors to be for the benefit of 
third parties. Suppose, then, that in London Drugs the loading work had been 
subcontracted and that the subcontractors, having negligently damaged the 
transformer, sought to limit their liability on the basis of section 11(b). Lack of 
privity would be no barrier to the subcontractors’ argument, but even in a network 
they would not be able to take the benefit of section 11(b) unless the principal 
contractors intended that they should be protected by the limitation. Accordingly, 
the question would be whether the term ‘warehouseman’ should be read by 
implication as ‘warehouseman and the warehouseman’s subcontractors.’ 

Drawing on a related suggestion made by Hugh Collins, we have suggested 
that, within a network, it makes sense to treat each network employer-contractor 
and its employees as a single contracting party.? On this view, the warehouseman 
and his employees would be treated as a single contracting party as would our 
hypothetical subcontractor and its employees. Now, this qualification, it must be 
said, does not flow directly from the concept of a network but it strikes us as a 
sensible corollary. In fact, it chimes in with the idea running through the 
majority’s opinion in London Drugs that the employers and their employees share 
an identity of interest. Adopting this idea, in a network, the availability of 
limitation clauses in the principal contract turns on the following three 
considerations: 


(1) a lack of privity of contract is no barrier to a network contractor taking the 
benefit of principal contract limitations of liability; 

(2) network contractors and their employees are to be treated as if they were 
single contracting parties; and 
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32 Hugh Collins, ‘Ascription of Legal Responsibility to Groups in Complex Patterns of Economic 
Integration’ (1990) 53 MLR 731. 

33 op cit n 6 supra. 
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(3) the benefit of principal contract limitations of liability only runs to those 
parties to whom the principal contractors intended. 


In London Drugs, these considerations lead to a straightforward resolution. The 
employees’ lack of privity with London Drugs is no barrier; the employees and 
their employers are to be treated as a single contracting party; section 11(b) 
unquestionably was intended to benefit the employees’ employer (the 
warehouseman); from which it follows that the employees, too, are to be treated as 
intended beneficiaries of the limitations of liability in section 11(b). By contrast, if 
the action in London Drugs had been against the negligent employees of our 
hypothetical subcontractor, the matter would not have been so easily resolved. For 
there would be a real question about whether section 11(b) was intended to run for 
the benefit of a subcontractor and, so long as this doubt remained, treating the 
subcontractor and its employees as a single party would not be decisive. The moral 
of this is that identity of interest clinches protection of principal contract provisions 
for the employees of the principal contract employer but not necessarily for the 
employees of other network contractors. 


Dual Intention 


The Law Commission has provisionally recommended a relaxation of privity ,*4 
adopting a so-called dual (or double) intention test as its basic principle. The test 
has two limbs: 


(a) the contracting parties must have intended that the third party ‘should 
receive the benefit of the promised performance’; and 

(b) they must have intended ‘to create a legal obligation enforceable by [the 
third party].’* 


The first limb is an intended third party beneficiary requirement; the second limb, 
as many have observed, is analogous to a requirement of intention to create legal 
relations. The Commission proposes an ‘objective’ test of intention, with the 
parties’ intention ‘to be derived from the [explicit] terms of the contract and the 
surrounding circumstances. ’*° 

Now, if one were advising the employees in London Drugs, how would the dual 
intention test operate on the particular facts of the case? First, it would have to be 
shown that the intention of the head contractors was that the benefit of section 
11(b) should run in favour of the employees. Second, it would have to be shown 
that it was the intention of the head contractors that the employees should have a 
legally enforceable right to rely on section 11(b). In the absence of an express 
indication that section 11(b) was intended to be available for the benefit of the 
employees (let alone create a legally enforceable benefit in their favour), the dual 
intention test takes us to the very question confronted by the majority in London 
Drugs, namely: in all the circumstances, is the implication of the contract that the 
employees are to have the benefit of the same limitation of liability as their 
employer? 


nn 


34 Law Commission Consultation Paper No 12] (1991). See also Beatson, “Reforming the Law of 
Contracts for the Benefit of Third Parties: A Second Bite at the Cherry’ (1992) Current Legal 
Problems 1. 

35 ibid para 5.10. 

36 ibid para 5.11. 
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As we have seen, questions of implication do not have to turn on uncertain 
matters of impression. To state the obvious, if uncertainty of this kind can be 
avoided in a privity-relaxing regime, it should be. How might this be achieved? 

One technique would be to back the dual intention test with a number of 
rebuttable presumptions of intent. For example, it might be presumed that 
contractors intend that the benefit of any agreed exclusion or limitation clause shall 
be available to a contractor-employer’s employees in relation to claims arising out 
of their performance of their contractual obligations — or, at least, it might be 
presumed that contractors intend this in certain categories of contracts, such as 
bailments perhaps. Similarly, the application of the second (intention to create 
legal relations) limb of the test could be eased by adopting appropriate 
presumptions of intent — for instance, a presumption that, in commercial contexts, 
where the first limb is satisfied then the second limb is too. Another technique 
would be to adopt the networks proposal in conjunction with the principle that 
employer and employee are to be treated as a single contracting party. Adopting 
either of these techniques, the predictability of the law would be improved and the 
dual intention test would readily produce the desired result. 


Overlapping Debates 


Unpacking the London Drugs case is quite a complex business because there are 
two sets of overlapping debates involved in the opinions. One debate, fairly 
obviously, is that concerning the merits of a contractual or a tort analysis of the 
question (and the concomitant debate about the merits of a direct versus an indirect 
address to the privity problem). However, there is a second overlapping debate 
which centres on the merits of giving the employees an immunity against 
negligence liability. For La Forest J, the employees should be shielded against 
negligence liability, lack of specific contractual protection notwithstanding. For 
the majority, the employees should be shielded against negligence liability to the 
extent of the intended contractual protection, lack of privity notwithstanding. 
Accordingly, whereas, for La Forest J, the case is more about employees’ liability 
than about privity, for the majority, the case is more about privity than about 
employees’ liability. 

As we have seen, however, the majority’s approach led them to consider 
whether the employees should benefit from section 11(b) by implication, which 
then led to an emphasis being placed upon the special relationship between the 
parties to the dispute (particularly the identity of interest between the employers 
and their employees). This put the majority’s argument into an apparently parallel 
track to that being followed by La Forest J. However, the approaches converge 
only up to a point. For, the acid test in relation to these apparently parallel 
approaches would be if section 11(b) had explicitly stated that the limitation of 
liability applied only to the warehouseman employer and not to the employees. For 
La Forest J, this would be irrelevant: the policy of the law should be to channel 
negligence claims against employers rather than employees. What the majority 
would make of such a provision, however, is rather more moot. The majority 
clearly indicate that they do not feel competent to recognise third party rights 
without taking heed of the explicit intention of the contracting parties. Seemingly, 
then, structural arguments of the network variety, or arguments about the identity 
of interest between employer and employee, or about the standard implications in 
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contracts of bailment, can only be appealed to in order to resolve a lack of clarity 
in the explicit stipulations of the contractors. However, whether the majority take 
this line as a matter of substantive doctrinal principle (prioritising contractual 
intention) or as a matter of jurisdictional competence (reserving major doctrinal 
changes for the legislature) is an open question.’ 


Conclusion 


With the reform of privity in the air, what are the lessons to be drawn from the 
London Drugs case? First, it is apparent that, even where privity is relaxed, the 
resolution of third party points is not necessarily straightforward. As London 
Drugs illustrates, there will be difficulties where the key contractual provisions 
give no clear and explicit indication as to the intended range of beneficiaries. And, 
even if the key contractual provisions are clear, there might still be difficulties — 
for example, where a negligent subcontractor seeks to rely against a third party 
plaintiff on protective terms written into the subcontract.** Second, even though 
lack of contractual clarity can be a problem, there is no need to agonise about this 
where the third party claimant is an employee of one of the head contractors. The 
gap between employer and employee should be closed on the basis of their identity 
of interest, and this should be secured in a reformed privity regime (whatever the 
organising idea of that regime). Third, pending legislative reform of privity, the 
indications are — in both Canada and England — that the Courts (or, at any rate, 
the higher courts) might be ready to take the law into their own hands.” The stark 
message of London Drugs is that Courts minded to avoid the restrictions of privity 
have any number of resources by which they can achieve such avoidance. Indeed, 
the appeal court judgments in London Drugs represent something of a showcase 
for modern techniques of privity avoidance. In this light, what makes the 
majority’s approach particularly appropriate is their willingness to make their own 
candid contribution to the abatement of the privity nuisance. Far from generating 


37 For example, Iacobucci J says that ‘recognition of a third party right . . . for complete strangers. . . 
without any regard whatsoever to the intention of the contracting parties . . . may be an appropriate 
step for the legislature, [but] it is not the type of incremental change that this Court should endorse’ 
[1993] 1 WWR 1, 49. 

38 See further Adams and Brownsword, op cit n 30 supra. There, we identify four privity questions, viz 
P1, P2, P3 and P4: 

(P1) Can a person enforce a contract to which he is not a party? 

(P2) Can a person set up a defence based on the terms of a contract to which he is not a party in order 
to answer a claim brought by a person who is a party to the relevant contract? 

(P3) Can a contracting party set up a defence based on the terms of his own contract in order to answer 
a claim brought by a person who is not a party to the relevant contract? 

(P4) Can a contracting party enforce his own contract against a person who is not a party to the 
relevant contract? 

Generally, questions (P1), (P2) and (P3) can arise on the same facts. In London Drugs, the privity 
issue was question (P2). Provided that the protective terms of the contract are clear (which they were 
not in London Drugs), privity relaxation should be relatively straightforward. Post-UCTA, of course, 
there is no need to use privity as a device to regulate exemption clauses in consumer contracts; cf Adler 
v Dickson [1955] 1 QB 158. Question (P3), however, which is the other difficulty referred to in the 
text, is altogether more tricky: cf Lord Denning’s seminal exposition in Morris v C.W. Martin and 
Sons Ltd [1966] 1 QB 716, 729. 

39 See, however, the cautious approach adopted by Hoffman J in Law Debenture Trust Corp plc v Ural 
Caspian Oil Corp Ltd [1993] 2 All ER 355 on the running with property of positive covenants. On the 
other hand, this concerned a (P4) question, and the main pressure for relaxation of privity has been in 
relation to (P1), (P2) and (P3) (see n 38 supra). 
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uncertainty or threatening to open the floodgates, it is precisely such an open 
engagement with the problem that promises to restore this branch of the common 
law to a more stable and rational condition.” 


Osman v Metropolitan Police Commissioner: The Cost 
of Police Protectionism 


Marcus Tregilgas-Davey* 


Recently, in Osman v Metropolitan Police Commissioner,' the Court of Appeal 
dismissed an appeal against an order to strike out a statement of claim. The 
pleadings alleged negligence on the part of the police in failing to prevent the 
attempted murder of Ahmed Osman and the murder of his father by the former’s 
ex-school teacher, Paget-Lewis. The issue was whether the police owed the two 
victims a duty of care. The first plaintiff was Ahmed Osman’s mother, the second 
plaintiff Ahmed himself. 


Background 


Some time during early 1987, Paget-Lewis, a school teacher at Ahmed Osman’s 
school, became infatuated with his student. Initially he would follow Ahmed 
home, but later he began to scrawl fictitious lewd remarks on school walls about 
Ahmed’s sexual practices with other students. In April 1987, Paget-Lewis broke 
into the school’s records office and stole files relating to Ahmed and, during the 
following seven months, subjected the family to a barrage of frightening incidents. 

In May he threw a brick through the Osmans’ front room window; twice he 
slashed their car’s tyres, once in June and once in July. In August he poured oil and 
paraffin over the front area of their flat, in October he smashed their car’s 
windscreen and poured superglue through the front door lock, and in November he 
smeared dog excrement over the car and a week later over the front door. On 
several occasions he also stole the Osmans’ port light. The police were given full 
details of these incidents as and when they occurred. 

As a result, the police interviewed Paget-Lewis who said that he was in danger 
of doing something criminally insane. In early December the police told Ahmed 
Osman’s father that they knew Paget-Lewis was responsible for the above 
incidents, and that Mr Osman should not be concerned for his family’s or his own 
safety. 

On 15 December 1987, during an interview with an Inner London Education 
Authority inspector, Paget-Lewis said he was going to commit ‘a sort of 
Hungerford.’ The inspector relayed this information to the Metropolitan Police the 
same day. Police officers were subsequently instructed to arrest Paget-Lewis. 


40 cf Deryck Beyleveld and Roger Brownsword, ‘Privity, Transitivity and Rationality’ (1991) 54 MLR 
48. And, for a general theory of rationality in contract, see Roger Brownsword, ‘Towards a Rational 
Law of Contract’ in Thomas Wilhelmsson (ed), Perspectives on Critical Contract Law (Aldershot: 
Dartmouth Publishing Co, 1993) 241. 


*Barrister. 
1 Unreported, Court of Appeal, 8 October 1992. 
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Between New Year and March 1988, Paget-Lewis stayed at various places up 
and down the country. On 17 January he stole a shotgun from a car in Leeds, and 
on 7 March 1988 he followed the Osman family home where he shot and injured 
Ahmed Osman and killed his father. 


The Decision 


The first question for the Court was whether a duty of care was owed by the 
Metropolitan Police to the Osman family. In the leading judgment, McCowan LJ 
reviewed the authorities, including Dorset Yacht Co Ltd v Home Office’ and Hill 
v Chief Constable of West Yorkshire.> In the latter, Lord Keith said‘: 


Miss Hill cannot for this purpose be regarded as a person at special risk simply because she 
was young and female . . . The conclusion must be that although there existed reasonable 
foreseeability of likely harm to such as Miss Hill if Sutcliffe were not identified and 
apprehended, there is absent from this case any such ingredient or characteristic as led to the 
liability of the Home Office in the Dorset Yacht case. 


However, on the facts before the present Court, the police had known of the 
various acts of criminal damage, theft and burglary perpetrated by Paget-Lewis 
either directly or indirectly against the Osmans at least three months before the 
shooting. In the present case, therefore, not only was there the requisite reasonable 
foreseeability of likely harm, there was also the necessary ‘ingredient or 
characteristic’ so as to lead to the liability of the police. McCowan LJ said: 


it seems to me that it can well be said on behalf of the plaintiffs that the second plaintiff and 
his family were exposed to a risk from Paget-Lewis over and above that of the public at large 
_ . . (and) there existed a very close degree of proximity amounting to a special relationship. 


Therefore, public policy willing, McCowan LJ would not strike out the plaintiffs’ 
statement of claim. 

The second question for the Court was whether public policy should negate such 
a duty. McCowan LJ quoted extensively from the judgments of Lords Templeman 
and Keith in Hill v Chief Constable of West Yorkshire? to the effect that, while 
the potential existence of liability in negligence generally tends towards the 
observance of a higher standard of care, the same principle could not be applied to 
police officers, as ‘the general sense of public duty which motivates police forces 
is unlikely to be appreciably reinforced by the imposition of such liability so far as 
concerns their function in the investigation and suppression of crime.’® 

The Court in Osman agreed with the principle of this statement, fearing that a 
consequence of such an imposition may lead to police officers approaching their 
duties with a detrimentally defensive frame of mind due to second guessing of 
police discretion, or as McCowan LJ put it: 


Moreover, if this action lies, every citizen will be able to require the Court to investigate the 
performance of every policeman. If the policeman concentrates on one crime, he may be 
accused of neglecting others. If the policeman does not arrest on suspicion a suspect with 
previous convictions, the police force may be held liable for subsequent crimes. The threat of 
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litigation against a police force would not make a policeman more efficient. The necessity for 
defending proceedings, successfully or unsuccessfully, would distract the policeman from his 
duties. 


The Court also feared that the introduction of such a duty of care would lead to a 
flood of claims, causing time and resource-consuming investigations having to be 
carried out by officers who would be better put to fighting the battle against crime. 

The Court saw little mileage in the proposition that the ratio decidendi of Hill’ 
was that police policy decisions are immune from negligence suits but operational 
decisions are not. To this McCowan LJ said: 


such a distinction is not to be supported by the speeches in the Hill case. Indeed I consider 
such a dividing line to be utterly artificial and impossible to draw in the present case. 


The Court also rejected that argument that because the class of victim in the 
present case was sufficiently small and proximate the public policy argument, that 
the imposition of a duty of care on the police would be detrimental to policing 
practice, did not apply. McCowan LJ said: 


I cannot accept this submission. Lord Keith plainly treats public policy as a separate point 
which is not reached at all unless there is a duty of care . . . (otherwise) public policy would 
not be a separate argument at all because if a plaintiff were proved to be sufficiently 
proximate and a member of the sufficiently small class, public policy would not arise. 


Finally, the Court was unimpressed by the argument that it was not bound by the 
decision of the House of Lords in Hill because in the present case the culprit was 
known to the police. McCowan LJ said: 


It is one thing for the police to say, ‘we believe that a particular man has committed or has 
threatened to commit a crime,’ but it is another matter for them to bring it home to him. 


In other words, in McCowan LJ’s view, the essential fact common to both Osman 
and Hill’ was that the wrongdoer was not, at the material time, in police custody. 
The Court of Appeal held, therefore, that both in principle and in accordance with 
the doctrine of stare decisis, the House of Lords’ decision in Hill? doomed the 
present action to failure as the police owed no duty of care to the Osman family. 


Merits 


It is to be welcomed that as regards the first question, the Court decided that, 
public policy apart, the police may well in certain circumstances owe a duty of care 
towards a particular group of the public. In recent cases the Court of Appeal has 
been too willing artificially to balloon the group to whom it is alleged the duty of 
care is owed in order to avoid holding the police liable in negligence. ° 

As for the public policy argument that, were the police subject to a duty of care it 
would foster a detrimentally defensive frame of mind, it is submitted that this can 
be objected to on four grounds. 

First, it is a sweeping generalisation. McCowan LJ provides no empirical 
evidence or research to support such a claim. Indeed, it might well be said that 
nothing more effectively focuses the mind and hence improves the quality of 





7 Seen3. 
8 Seen3. 
9 Seen 3. 
10 For example, see Alexandrou v Oxford, The Independent, 20 February 1990. 
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decisions by a police officer than the knowledge that the decision may be subject to 
scrutiny by a court of law. 

Second, the argument could equally be levied against all professionals. 
However, the argument that holding doctors liable for medical negligence would 
make them less efficient or hold back the much needed advancement of medical 
science has never been accepted as a sufficiently cogent reason for exempting the 
medical profession from liability. 

Third, the imposition of such a duty would not involve ‘second guessing’ police 
discretion. Many aspects of police investigations into criminal offences are already 
‘re-investigated’ by courts in civil actions for wrongful arrest, unlawful detention 
and malicious prosecution. If part of this ‘re-investigation’ involved “double 
guessing’ police discretion, the civil action would be struck out as a collateral 
attack on a decision of a criminal court." 

Further, there would be no call for courts to determine whether a particular 
police officer had lawfully or correctly exercised his/her discretion, because the 
Jatter is not reviewable while the former provides no locus standi for an action in 
negligence. When police officers make decisions based on their discretion and/or a 
particular police force policy, they are exercising their powers in the public law 
domain. No private law remedy will lie from such decisions and in the absence of 
irrationality or mala fides neither will a public law remedy. It is only when police 
officers exercise operational decisions that a private law remedy in negligence is 
available. The distinction between operational and policy decisions is not new and, 
whilst admittedly not easy to draw, it was a distinction envisaged to be applied to 
police forces by the Royal Commission in 1962 and which was given statutory 
force by section 5 of the Police Act 1964. Furthermore, it is a distinction which 
Canadian courts have adopted when dealing with actions against police and other 
Crown officials. 


If the allegation against a senior Crown official is merely that he erred in the exercise of his 
discretion, then in the absence of an allegation that such error was made irresponsibly the 
allegation must fall. However, if the allegation is that an individual acting in an operational 
capacity was negligent, then the allegation may stand.” 


As for English decisions dealing with this issue, Lord Wilberforce said in Anns v 
Merton’: 


The problem which this type of action creates, is to define the circumstances in which the law 
should impose, over and above, or perhaps alongside, these public law powers and duties, a 
duty in private law towards individuals such that they may sue for damages in a civil court. 


In Anns'*, Lord Wilberforce, approving the comments of Lord Reid in the 
Dorset Yacht” case, said that a plaintiff wishing to prove negligence must first 
establish that the action complained of was not within the lawful limits of the 
relevant discretion conferred upon the defendant. Only when this was shown could 
the plaintiff go on to attempt to establish a common law duty of care. The former is 
a condition precedent to the Court having jurisdiction to determine whether the act 
complained of constituted an actionable infringement of the plaintiff’s private law 
rights: 





11 Hunter v Chief Constable of West Midlands Police [1982] AC 529. See also Clayton and Tomlinson, 
Civil Actions Against the Police (London: Sweet & Maxwell, 2nd ed, 1992) pp 350—351. 

12 Air India Flight 182 Disaster Claimants v Air India (1987) 44 DLR 317, at 326. 

13 [1978] 1 AC 728, at 754. 

14 Seen 13. 

15 Seen2. 
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A plaintiff complaining of negligence must prove, the burden being on him, that the action 
taken was not within the limits of a discretion bona fide exercised, before he can begin to rely 
upon a common law duty of care. But if he can do this, he should, in principle, be able to 
sue. '¢ 


Decisions to do with the allocation of resources; prioritising certain classes of 
offences; whether to prosecute or not; these are policy decisions which, subject to 
the exercise of a lawful discretion, would normally be ill-suited for determination 
by a court of law. However, in the instant case, the police knew of the offences 
Paget-Lewis had committed against the Osman family between April and 
December 1987. The police were aware that Paget-Lewis had threatened to 
commit ‘a sort of Hungerford.’ It is submitted, therefore, that there is a strong 
argument that the length of time it took the police to decide to arrest Paget-Lewis, 
when armed with such knowledge, was irrational and unreasonable. Consequently, 
such a failure to act was not within the lawful discretion of the police and was a 
clear breach of the duty of care, which but for Hill,” McCowan LJ may well have 
found to exist in the present case. Further or alternatively, it could be said that the 
slowness with which the police acted in effecting the arrest was negligence in the 
realm of a totally operational activity and as such as breach of a common law duty 
of care. For, as Lord Wilberforce said in Anns: 


It can be safely said that the more ‘operational’ a power or duty may be, the easier it is to 
superimpose upon it a common law duty of care.” 


Fourth, it is submitted that the idea that the imposition of such a duty would lead 
to a flood of actions against the police is totally misconceived. The argument in the 
instant case was whether the police could owe a duty of care to members of the 
public in principle. The Osmans would still have had to go on and establish the 
existence and breach of such a duty on the particular facts. The number of cases in 
which this will be possible, it is submitted, will prevent the police being inundated 
with civil claims against them. If irrationality was to be relied upon, unusual facts 
indeed would be needed to take the case out of the public law arena of lawful 
discretion and into the private law one of negligence. Furthermore, it is submitted 
that the number of purely operational decisions which involve negligence would 
not be great. At present there is no doubt that a Chief Constable is vicariously 
liable in negligence to a person who is injured as a direct result of the acts or 
omissions of one of his police officers in areas other than the investigation of 
crimes. '? This has not led to an avalanche of claims against the police. There is no 
reason to suppose this would change if liability were extended to criminal 
investigations. As was said in a recent Commonwealth case: 


On the assumption that by and large municipalities and their officials discharge their 
responsibilities in a conscientious fashion, I believe that such a failure will be the exception 
rather than the rule . . . I do not see it . . . as potentially ruinous to municipalities. I do not 
see it as a useful protection to the citizen whose ever increasing reliance on public officials 
seems to be a feature of our age.” 


Finally, despite being urged to, McCowan LJ declined to follow Doe v Board of 
Commissioners of Police?! in which the Court had held the Toronto police to be 





16 [1978] 1 AC 728, at 755. 

17 Seen3. 

18 [1978] 1 AC 728, at 754. 

19 Seen 3, per Lord Keith at p 59B. 

20 City of Kamloops v Nielson (1984) 10 DLR 641, 674 (per Wilson J). 
21 (1989) 58 DLR 396. 
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under a duty of care to warn a female living alone of a spate of rapes in her 
neighbourhood. In Doe,” Mr Justice Henry had decided that the public policy 
‘principle ought not to be adopted.” McCowan LJ refused to follow Doe,” 
‘because it seems to me to be directly contrary to the reasoning in the Hill** case 
which is of course binding on us.’ It is submitted that as to this latter point 
McCowan LJ was mistaken. In Hill,2> Lord Keith’s and the other Law Lords’ 
comments about public policy were not necessary for the determination of the case 
before them. The comments came as an afterthought to the decision in the case. 
They were not part of the ratio decidendi in Hill, rather they were strictly obiter 
dicta. Neither the comments nor the decision of the Court in Hill? were, 
therefore, binding on the Court of Appeal in Osman. 


Conclusion 


With the exception of the Metropolitan Police force, whose financial liabilities for 
successful civil actions against them are totally underwritten by central 
government, all police forces in England and Wales are insured against civil 
actions. Thus, if a particular police force was found to have acted negligently and 
in breach of an individual’s private law rights, the forthcoming compensation 
would not come from the public purse. It is true that if a particular police force was 
at the other end of a series of successful civil actions against them their premiums 
would increase. However, it is submitted that this alone should not be a sufficiently 
cogent reason to prevent the existence of such liability. 

The argument against the imposition of such liability implicitly adopted by the 
Court of Appeal in Osman and the House of Lords in Hill,” that police officers 
are motivated by a sense of public duty rather than fear of civil law sanctions, used 
equally to be applied to doctors. It has not been thought a sufficiently good reason 
to keep the medical profession immune from civil liability. Indeed, the argument is 
totally fallacious. The police force of the late twentieth century is a highly 
organised and professional body. The performance and efficiency of the police 
force is affected by the very real adverse publicity of a civil action in the national 
press and the occasional subsequent public enquiry. It is not affected by the 
nebulous, obscure and intangible concept of public duty. 

The argument is also contrary to the rationale of civil liability. As Lord Keith 
commented”®: 


So far as policy considerations are concerned, it is no doubt the case that extending the scope 
of the tort of negligence may tend to inhibit carelessness and improve standards. 


The Court of Appeal in Osman, therefore, had an opportunity to bring reason and 
justice to this area of the law. It also had the chance to, if not improve, at least 
ensure that the conduct of police officers involved in criminal investigations 
remained of a high standard. By not taking the opportunity, the Court has, at best, 
failed to discourage the slipping of these standards by the setting in of apathy and 
indifference amongst police officers in the way crimes are dealt with and 


22 See n21, at 401. 

23 Seen 13. 

24 Seen3. 

25 Seen3. 

26 Seen3. 

27 See n3. 

28 Murphy v Brentwood DC [1990] 3 WLR 414, at 432. 
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investigated. At worst, the Court has unwittingly sent a message to police officers 
that they can be as careless as they wish in the investigation of crimes in the sure 
knowledge that no liability can result. This can only be detrimental to the public 
welfare. 

In this light, it is unfortunate that the Court in Osman was not reminded of the 
words of Phillimore LJ in the Court of Appeal in Dorset Yacht?9: 


How can it be public policy that Government servants should be free from liability if they 
exercise their duties negligently? It is public policy that they should exercise them with 
proper care. 


Local Authorities and Libel Again 


Brian Bix* and Adam Tomkins** 


In Derbyshire County Council v Times Newspapers,' the House of Lords ruled 
that local authorities may not sue in libel. This decision affirmed a decision of the 
Court of Appeal,” but on a significantly different basis. The Court of Appeal had 
held that the common law was ambiguous as to whether local authorities may sue 
for libel, and that therefore recourse to the European Convention on Human Rights 
was justified. After consulting the Convention, the Court of Appeal decided that 
such suits should not be allowed. The House of Lords noted the approach of the 
Court of Appeal, but concluded that recourse to the Convention was not necessary. 
Lord Keith, giving the only speech,? stressed that he was basing his decision 
‘upon the common law of England, without finding any need to rely upon the 
European Convention.’* This note will first consider the arguments used by Lord 
Keith in the House of Lords, and will then go on to discuss the issues raised by the 
Court of Appeal that have been left unresolved by the Lords. This discussion will 
illustrate four key mysteries which have been left unresolved by this case. 


Inhibiting Speech 


The House of Lords cited two American cases? as authority for the proposition 
that allowing civil suits for comments critical of a governing body would create a 
‘chilling effect,’ inhibiting free debate on political matters. The Lords also noted 


29 [1969] 2 QB 412, 435G. 
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that if local authorities could sue for libel, it is likely that a number of central 
government departments, which like local authorities are statutorily created 
corporations, would also have the power to sue. Given the fear of inhibiting free 
speech, the House of Lords concluded that ‘not only is there no public interest 
favouring the right of organs of government, whether central or local, to sue for 
libel, but that it is contrary to the public interest that they should have [such a 
right].”” 

The case is presented as a significant victory for freedom of expression, a 
vindication of the right to criticize government officials. However, the reality is 
somewhat different. This is the first mystery: why did the House of Lords concern 
itself with the ‘chilling effect’ when this case will in fact do little to limit it? As the 
House of Lords noted, there have only been two instances of a public body suing 
for libel in the century prior to Derbyshire, and even after this decision local 
authorities still have the right to sue for malicious falsehood. Furthermore, any 
defamatory criticism of a local authority would, as Lord Keith himself noted,° 
almost always justify a suit by at least one of the authority’s councillors or officers. 

This last point is significant. The landmark American case, New York Times v 
Sullivan? (that both the House of Lords and the Court of Appeal cited with 
approval and quoted at length), arose from a newspaper advertisement which had 
criticised law enforcement in Montgomery, Alabama. The police commissioner of 
that city, who had not been named in the advertisement, sued the newspaper, 
claiming that the advertisement had implicitly criticised him, as he supervised the 
police force in Montgomery. Any critical analysis of a governmental entity or 
official policies will implicitly, if not expressly, criticise particular officials. Given 
that those officials still have the right to sue, why should individuals or the media 
feel any freer to criticise the government after Derbyshire than they did before? It 
is surely unlikely that any articles or pamphlets would now be published that would 
not have been published before.'° All this decision has ended is the once-in-a- 
lifetime opportunity to see local authorities sue for libel. 

If the House of Lords had been serious about protecting political discussions, 
they would have used this case, as the United States Supreme Court used New York 
Times v Sullivan, to limit the right of individual officials to sue in response to 
political criticisms. This would of course have required a radical change in the 
attitude of the English courts to rights and civil liberties. 


Constitutional Rights and the Common Law 


While Derbyshire demonstrates no such radical a change, there are hints in Lord 
Keith’s speech that there may be some limited changes in attitude in the House of 
Lords concerning civil liberties and the common law. Indeed, the most important 
aspect of the case may in the long term prove to be the contribution it makes to the 
ongoing debate concerning the common law's recognition of constitutional rights. 
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There has recently been some argument as to whether the common law’s 
protection of civil liberties is entirely residual, or whether it may also recognise 
liberties (and especially perhaps freedom of expression) more positively.!! The 
traditional Entick v Carrington’ approach to the protection of liberty is that the 
state may do nothing without specific legal authority, and therefore the individual 
is free to do as she pleases unless her action is expressly limited or prohibited by 
law. The starting point is thus one of individual freedom, but the only freedom we 
as individuals may still legally enjoy is that which is left untouched and unintruded 
upon by law. The common law’s recognition and protection of liberty is thus said 
to be negative and residual. 

More recent Court of Appeal and House of Lords cases have, however, begun to 
provide some support for the argument that, while this Entick v Carrington 
approach is not inaccurate, there is perhaps something more positive to the 
common law’s view of constitutional rights. Lords Scarman and Simon in Home 
Office v Harman,” Browne-Wilkinson LJ’s dissent in the Court of Appeal in 
Wheeler v Leicester CC,“ and Lords Bridge and Oliver in the minority in 
Attorney-General v Guardian Newspapers Ltd, have all referred to the principle 
of freedom of expression in ways which intimate that it should merit more than 
merely negative and residual protection. But of course in none of these three cases 
have the judges named been in the majority .! 

The House of Lords in Derbyshire can be read as supporting this developing 
view. After citing two freedom of speech decisions from the United States,!” Lord 
Keith stated that ‘[w]hile these decisions were related most directly to the 
provisions of the American Constitution concerned with securing freedom of 
speech, the public interest considerations which underlaid them are no less valid in 
this country.’'* His Lordship went on to argue: 


as is shown by the decision in Attorney-General v Guardian Newspapers Ltd (No 2),'9 a case 
concerned with confidentiality, there are rights available to private citizens which institutions 
of central government are not in a position to exercise unless they can show that it is in the 
public interest to do so. The same applies, in my opinion, to local authorities. In both cases I 
regard it as right for this House to lay down that not only is there no public interest favouring 
the right of organs of government, whether central or local, to sue for libel, but that it is 
contrary to the public interest that they should have it. It is contrary to the public interest 
because to admit such actions would place an undesirable fetter on freedom of speech.”° 


Thus, freedom of expression would appear from this case to be a legitimate public 
interest with which the common law should be, and is, concerned. Lord Keith 


OO SSE 


11 See E. Barendt, Freedom of Speech (Oxford: Clarendon, 1985); T.R.S. Allan, ‘Constitutional Rights 
and Common Law’ (1991) 11 OJLS 453; Lord Browne-Wilkinson, ‘The Infiltration of a Bill of Rights’ 
[1992] PL 397; and Sir John Laws, ‘Is the High Court the Guardian of Constitutional Rights?’ [1993] 
PL 59. 

12 (1765) 9 State Tr 1029. 

13 [1982] 1 AIl ER 532 (HL). 

14 [1985] 2 All ER 151 (CA). 

15 [1987] 3 All ER 316 (HL). 

16 Although the House of Lords did allow the appeal against the Court of Appeal’s majority decision in 
Wheeler v Leicester CC [1985] AC 1054, the grounds on which the Lords’ decision were based were 
not as clearly associated with the positive right to freedom of expression as was Browne-Wilkinson 
LJ’s judgment. 

17 Cited supra n 5. 

18 [1993] 1 All ER 1011, 1018. 

19 [1990] 1 AC 109. 

20 [1993] 1 All ER 1011, 1019. 


740 © The Modem Law Review Limited 1993 


September 1993] Local Authorities and Libel Again 


appeared specifically to recognise a public interest in (or constitutional right of?) 
freedom of expression. Moreover, his Lordship seemed to use this public interest 
as the central ground upon which he based his decision: local authorities may not 
sue in libel because to rule otherwise would place an undesirable fetter on freedom 
of speech. Freedom of expression is thus not only recognised but also directly 
protected as a positive public interest in this case. 

If one sees Derbyshire as justifying the ‘positive use’ of rights or certain limited 
public interests, the question then arises as to what precisely this means. This is the 
second mystery. At least four possibilities come to mind. At the minimum, it might 
mean only that the relevant right or interest (in this case freedom of expression) 
may be used to clarify any ambiguity in the common law. A second, broader, use 
would be that the right or interest could be used as a tool in the development of the 
common law (in the sense of judicial legislation). It is not even entirely clear which 
of these two options occurred in Derbyshire: did the House of Lords see itself as 
merely clarifying ambiguous common law or as stating that, whatever the law 
might have been before, because of the importance of freedom of expression, libel 
suits by local authorities will not be allowed? A third possibility will allow for the 
use of the right or interest in resolving ambiguities in parliamentary legislation. 
The courts might do this by holding that there is a strong presumption in favour of 
protecting these rights, a presumption that could be overridden only by a very clear 
and explicit parliamentary statement.?! Finally, the most intrusive and 
controversial option would be for the courts to use the right or interest as the basis 
for invalidating legislation.” 

The new view of the position of constitutional rights in the common law is only 
at an initial stage of development and many important questions remain undecided, 
not the least of which arises from the interesting fact that all the cases referred to 
concern freedom of expression. Is this an accident, or does it indicate that 
members of the judiciary are more concerned with freedom of expression as a 
legitimate public interest than they are with other civil liberties, such as privacy 
interests, freedom of religion or the right to strike??? But whatever its 
shortcomings and ambiguities, if the Lords’ decision in Derbyshire marks another 
step along the road to rather more positive protection of constitutional rights and 
civil liberties in England, then it must surely be welcomed. 


The Common Law and the Convention 


Lord Keith stated in the course of his speech that ‘in the field of freedom of speech 
there [is] no difference . . . between English law on the subject and Article 10 of 
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development in terms of the common law, at least in the shorter term, although of course the courts do 
presently enjoy a jurisdiction under s 2 of the European Communities Act 1972 which will in certain 
circumstances extend to the invalidation of statutory provisions where matters of EC law are involved. 
The possibility that human rights may become more fully recognised by EC institutions as legitimate 
public interests should not be ignored and may become significant in this context in the near future. 

23 A similar query could of course be made as to the scope of the Court of Appeal’s use of the 
Convention: is the new, wider use of Article 10 confined to that one Article, or does it apply to the 
whole Convention? Also, does the new rule apply only to the European Convention on Human Rights, 
or to every international treaty which has been ratified by the Crown? 
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the Convention.’** The third mystery is what exactly this provocative statement 
means. 

There are four possible meanings. The first is that Lord Keith meant that past 
decisions have shown English law’s protection of freedom of expression to be as 
strong as that of Article 10. If that were what the statement meant, it would be 
wrong. The European Court of Human Rights has twice found the United 
Kingdom to be in violation of Article 10 of the European Convention on Human 
Rights, and significantly on both occasions it was judge-made common law or 
equity, rather than parliamentary legislation which was found wanting. In Sunday 
Limes v United Kingdom,” the European Court ruled that the prejudgment test 
used by the House of Lords in the thalidomide case?® to determine whether there 
had been a contempt of court fell foul of the necessity/pressing social need/ 
proportionality requirement of Article 10(2).27 In Observer and Guardian v 
United Kingdom” and Sunday Times v United Kingdom (No 2)? (the Spycatcher 
cases), the European Court found that this same requirement had been violated by 
the House of Lords’ upholding of the Millett injunction which had been based on 
the law of confidentiality .*° 

A second possible interpretation would be that Lord Keith meant only to refer to 
the common law on the issue before the court: namely, the right of local authorities 
to sue for libel. This reading of the comment is hardly more tenable. Lord Keith’s 
speech discusses in detail?! the same cases the Court of Appeal used to justify its 
conclusion that the past English decisions on this issue were inconsistent (and 
therefore ‘ambiguous’ for the purpose of justifying recourse to the Convention). If 
the House of Lords meant to say that the past decisions were in fact not inconsistent 
and not ambiguous, and therefore no recourse to the Convention was necessary, 
why do they not explain the way in which the Court of Appeal misread the cases, 
or how the past decisions can be reconciled? There is in fact no evidence in Lord 
Keith’s speech that the Lords disagreed with the Court of Appeal’s analysis of 
those past decisions. 

Given that the more obvious readings of Lord Keith’s comment must be 
dismissed as either wrong or inconsistent with the remainder of his speech, we 
must consider the remaining two alternatives: namely, that he is referring to 
principles of common law that are present despite apparently inconsistent past 
decisions, or that the comment signals legislation by the House of Lords. 

Lord Keith’s comment might best be understood, like Lord Atkin’s famous 
speech in Donoghue v Stevenson,” as claiming that there are broad principles to 
be found in the common law, and that these principles are part of the law even 
though some past decisions (which must be dismissed as mistaken) are inconsistent 
with them. Thus, the claim would be that the common law protects freedom of 
expression as strongly as Article 10, even if judges have in the past occasionally 


_———ess_— eee 


24 [1993] 1 All ER 1011, 1021, citing Lord Goff in Attorney-General v Guardian Newspapers Ltd (No 2) 
[1990] 1 AC 109 (HL). 

25 Judgment of 26 April 1979; Series A, Volume 30. 

26 Attorney-General v Times Newspapers {1974] AC 273 (HL). 

27 This judgment led to the enactment of the new test in s 2(2) of the Contempt of Court Act 1981. There 
now has to be a substantial risk of serious prejudice, rather than merely a possibility of some prejudice. 

28 Judgment of 26 November 1991; Series A, Volume 216. 

29 Judgment of 26 November 1991; Series A, Volume 217. 

30 Although here the breach of Article 10 was found only in respect of the period after the book 
Spycatcher had been published in the United States of America. 

31 [1993] 1 All ER 1011, 1014—1017. 

32 [1932] AC 562. 
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and erroneously claimed otherwise. This would be an interesting and provocative 
claim. At the least, it would require detailed argument with citation of cases. Yet 
no such argument is provided, which is why it must fail as a reading of Lord 
Keith’s comment. The speech contains no detailed discussion or re- 
characterisation of past decisions. 

This leaves only the most radical reading of the comment: that the House of 
Lords was stating that whatever might have been the law before, the Lords were 
using their legislative powers to state that from the decision in Derbyshire onward, 
there would be no difference between English law and Article 10. This is a highly 
improbable interpretation, and we would not even have suggested it if there had 
been any alternative explanations of Lord Keith’s comment — and the Lords’ 
decision — available that were consistent both with past law and with the 
remainder of Lord Keith’s speech. 


The Approach of the Court of Appeal 


The final mystery concerns the validity after the House of Lords’ decision of the 
approach that had been taken in the Court of Appeal. As noted above, the Court of 
Appeal’s decision had been based on the application of the European Convention 
on Human Rights to resolve an ambiguity in English law. While it is generally 
accepted? that where English law is ambiguous, regard shall be had to the 
Convention, the Court of Appeal had interpreted this proposition in a number of 
potentially controversial ways. 

The first issue is what is the scope of ‘English law’ in the above standard? Until 
the Court of Appeal’s decision in Derbyshire, it was widely thought that this rule 
concerning the use of the Convention was a rule of statutory interpretation: the 
courts wili not lightly assume that Parliament intended to legislate so as to be in 
conflict with the Crown’s international treaty obligations. Therefore, if Parliament 
does want to legislate to this effect, it should do so clearly and expressly, rather 
than by enacting ambiguous legislation. However, the Court of Appeal in 
Derbyshire relied on the Convention to clarify an area of law governed not by 
legislation, but by the common law.24 This was a novel use of the Convention and 
appeared considerably to have extended the rule as to the circumstances in which 
the Convention may be used in domestic courts. 

The second issue is that earlier cases discussing use of the Convention left open 
the question as to whether regard may, or must, be had to the Convention where 
English law is ambiguous. The Court of Appeal appeared to feel under a 
(mandatory) duty to have regard to the Convention — and again this can be read as 
an extension of the rule. 

All of these mysteries are left unresolved by the House of Lords. The Lords 
avoided all of the above issues on the ground that the case could be decided on the 
basis of the common law of England without any reliance on the Convention. The 
closest Lord Keith came to any comment on the Court of Appeal’s reasoning was a 
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33 See, for example, Attorney-General v BBC [1980] 3 All ER 161 (HL) and R v Secretary of State for the 
Home Department, ex p Brind [1991] 1 All ER 720 (HL). 

34 There is also the problem of when the common law will be held to be ambiguous. The Court of Appeal 
seemed to be of the view that where neither the Court of Appeal nor the House of Lords had ruled on a 
certain issue, then that matter would be ‘ambiguous’ for the purpose of justifying recourse to the 
ECHR. If this really is what is meant by ambiguous common law, then this approach surely opens up 
the Convention to be much more widely used. 
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statement at one point that [i]‘n that situation it was appropriate to have regard to 
the Convention.’ But whether his Lordship was speaking his own mind, or 
simply paraphrasing the view that had been taken by the Court of Appeal, seems 
unclear. Because the House of Lords declined to address the issues raised by the 
Court of Appeal, identifying the precise status of the Convention in English law 
has been confused rather than clarified by this decision. 


35 [1993] 1 Ali ER 1011, 1021. 
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Natural Law Now 
William Lucy* 


Robert P. George (ed), Natural Law Theory: Contemporary Essays, Oxford: 
Clarendon Press, 1992, xi+371 pp, hb £30.00. 


I Why Bother? 


One could be forgiven for thinking that natural law doctrine has nothing but a past. 
That past may be thought historically and sociologically interesting, charting, as it 
does, the ebb and flow of theological thought and power; predating, yet being 
conjoined with, the development of the modern state and its law. Moreover, a 
genealogy of this body of thought, elucidating whatever influence it had or has 
upon particular social practices, and the effects those practices had or have upon 
that body of thought, could yield further insight into the pervasiveness of power 
within both the social structure and the human or social sciences.’ Alternatively, 
that past could be examined so as to show that the concerns of this tradition of 
thought throw light upon other contemporary practical and intellectual problems: 
ignoring our history will lead to a misunderstanding of the present. For example, 
we might understand better the apparently endless perplexity and controversy 
which moral judgments generate in our culture by reference to the historical 
displacement of the social and intellectual conditions that allegedly make such 
judgments possible and conclusive.” Similarly, an account of the concerns of the 
tradition of thought we know as natural law, and an account of the displacement of 
the conditions that made particular responses to those concerns conclusive, could 
provide us with a diagnosis of, for example, our apparent inability to determine 
whether or not there is a moral obligation to obey the law. Both approaches bring 
with them more or less explicitly formulated methodological and epistemic 
injunctions, laying down the way in which our studies ought to be structured and 
what results we can expect them to yield. Both approaches agree that our studies 
ought not to track truth — where ‘truth’ means the attempt to seek secure 
foundations for our knowledge, values and beliefs — but should instead report 
local practices or tell edifying and empowering stories. 

Though the roots of these two approaches are far from new (Foucaultian 
genealogies seem to take us back to Nietzsche while contemporary accounts of 
traditions owe a great deal to Aristotle and Collingwood), they are currently 
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*Law School, University of Hull. 
Thanks to Patrick Birkinshaw for helpful comments on this essay. Of course, the remaining weaknesses are 
all my fault. 


1 See M. Foucault, The Archaeology of Knowledge (London: Tavistock, 1972) and Discipline and 
Punish (London: Penguin, 1979). 

2 This is the main burden of A. MacIntyre’s work. He suggests that a return to an Aristotelian account of 
the virtues, and the social and cultural conditions which made such an account compelling, will lead us 
out of the impasse of contemporary ethical thought: see his After Virtue (London: Duckworth, revised 
2nd ed, 1985) chs 4, 5, 6, 9 and 18, and Three Rival Traditions of Moral Inquiry (London: 
Duckworth, 1990) chs 2, 5 and 9. 
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enjoying a second wind in the academy. However, the majority of essays in this 
collection are not contemporary in that sense — although those by Joseph Boyle 
and Russel Hittinger examine the assumed conflict between natural law theory and 
those contemporary ethical theories that emphasise the importance of traditions 
and the virtues, while Jeffrey Stout offers an account of natural law which appears 
influenced by contemporary philosophical pragmatism. The essays are 
contemporary in that they are by authors who have recently said things about 
natural law and who, on the whole, share an assumption that the concerns of the 
natural law tradition are also our concerns, here and now, as members of particular 
communities defined by perhaps unique cultural, economic and institutional 
circumstances. This approach to a tradition of thought is often regarded as 
unhistorical, and in a clear sense it is. For without any attempt to determine the 
historical, intellectual and social conditions which made the questions raised by 
proponents of this tradition intelligible, and without any demonstration that those 
conditions hold for us as they held for them, the assumption that our and their 
questions are the same looks vulnerable. Furthermore, the hermeneutic and 
epistemic problems of trying to formulate what exactly were the concerns of the 
exemplars of the tradition are either ignored or given slight attention. This is the 
case even in the essays most heavily reliant upon exemplars of the tradition — 
Aristotle, Aquinas and Cicero — by Boyle, John Finnis and Hedley Arkes. This 
rather cursory approach to the history of natural law thought could be forgiven if 
the essays in the volume, in their attempts to affirm and reconstruct the concerns of 
the natural law traditions as our concerns, succeed in improving our understanding 
of them. 

From the evidence of this volume, it appears there are three such concerns. 
First, the tradition seems often to have addressed the nature and basis of morality 
in order to determine how life ought to be lived. Even if one ignores the philosophy 
journals, in the belief that philosophical moral thinking does more harm than 
good,” contemporary debates about the ethics of various distributions of health 
care, or about the permissibility or illegitimacy of abortion or of types of 
discrimination, suggest that for us, just as for traditional exponents of natural law, 
the question ‘what shall we do and how shall we live?’ is a live one.‘ However, 
the answers to this question considered in these essays differ from the answers of 
many representatives of the natural law tradition in one very obvious way: they are 
secular and not theistic. 

The second concern consists of the attempt to relate answers to the question 
‘how shall we live?’ to the exercise of power and authority in a community. This 
concern requires consideration of: the legitimacy of the use of force by those 
groups or institutions strong enough to exercise some de Jacto power (such as the 
Church or state); the moral claim, if any, such exercises of power have upon us; 
and of the ways in which such exercises of power track justice or the good. At this 
particular time, in our particular circumstances, this concern is also a familiar one. 
Even setting aside the law journals (assuming legal philosophy to be as dubious as 
moral philosophy), issues of whether or not we ought morally to obey the law and 
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3 This seems to be the view of B. Williams, Ethics and the Limits of Philosophy (London: Fontana, 
1985): ‘reflective criticism should basically go in a direction opposite to that encouraged by ethical 
theory’ (p 116). 

4 The question is Tolstoi’s: quoted in M. Weber, ‘Science as a Vocation’ in H.H. Gerth and C. Wright 
Mills (eds), From Max Weber (New York: Oxford UP, 1958) p 143. 
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what, if any, relationship it has with morality, are staples of our culture, a standard 
topic for late night discussion programmes. 

The final concern is with issues of epistemology and method, with determining 
the best way to respond to the two previous concerns and determining the status of 
those answers (Do they count as knowledge? Are they the best answers we can get? 
Why should we accept and how should we choose between them?). Issues such as 
these are addressed in a number of the essays, usually in the course of formulating 
responses to the first two concerns. Again, this appears to be a preoccupation of 
our philosophical culture at this particular time, just as much as it was a concern of 
representatives of the natural law tradition such as Aristotle and Aquinas. Beyond 
philosophy journals this concern appears in our culture obliquely, in disputes 
about, for example, artistic representation or literary interpretation.° 

My discussion is organised around these three concerns: I attempt to determine 
how well most of the essays deal with them. My discussion mirrors the emphasis 
of the collection in two ways. First, the majority of the essays have more to say 
about the first concern than the second. If you cannot think of natural law without 
thinking of the separation thesis, a component of the second concern, then this 
collection will disappoint you. Second, I, like the majority of contributors, do not 
discuss the third concern separately but only when it arises in responses to the 
other two. 


I What Shall We Do and How Shall We Live? 


A good secular statement of the natural law account of the nature and basis of 
morality is provided by Boyle in the first essay of the volume. Morality is: 


a set of universal prescriptions whose prescriptive force is a function of the rationality which 
all human beings share in virtue of their common humanity. The basic principles and norms 
of natural law, as natural, are addressed to all human beings, and they are held to be 
accessible to all who are capable of forming the concepts which comprise them. 
Furthermore, the foundations of moral life and judgment are in the moral Jaw, and moral 
laws are propositional realities, “dictates of reason,’ not character traits, practices, or 
cultural creations. These fundamental prescriptions of the natural law are held to have sense 
and reference, and indeed to be truths of a kind (p 4, emphasis in the original).° 


This captures well the aspirations of a secular natural law theory and is a statement 
few of the contributors to this volume would reject. However, disagreement arises 
over whether or not this aspiration can ever be realised in a way which avoids 
dubious epistemological and metaphysical commitments. The essays by, inter 
alios, Jeffrey Stout, Jeremy Waldron and Lloyd Weinreb express doubts, although 
based upon very different grounds, about the possibility of accomplishing that 
task. Before examining them, the essays by Boyle and Hittinger deserve attention. 

Boyle and Hittinger examine the relationship between the natural law traditions 
of ethical thought and those ethical theories with which the tradition is assumed to 
be incompatible. One ethical theory of the latter type, best exemplified in the work 
of Alaisdair MacIntyre,’ emphasises the importance of traditions and the virtues. 
MacIntyre holds that: 
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5 See, for example, E.H. Gombrich, J. Hochberg and M. Black, Art, Perception and Reality 
(Baltimore: Johns Hopkins, 1972); A. Barnes, On Interpretation (Oxford: Blackwell, 1988). 
6 Ali references in parentheses in the text are to pages in the volume under review. 
7 See above n 2. 


© The Modern Law Review Limited 1993 747 


The Modern Law Review [Vol. 56 


[t]he virtues ... are to be understood as those dispositions which will not only sustain 
practices and enable us to achieve the goods internal to practices, but which will also sustain 
us in the relevant kind of quest for the good, by enabling us to overcome the harms, dangers, 
temptations and distractions which we encounter, and which will furnish us with increasing 
self-knowledge and the increasing knowledge of the good. The catalogue of the virtues will 
therefore include the virtues required to sustain the kind of households and the kind of 
political communities in which men and women can seek for the good life together.® 


Traditions are important for MacIntyre because they make explanation and 
understanding of social action possible, constitute our identity and embody — in 
the idea of practices, a species of tradition — some of the virtues. Moreover, 
access to some of the virtues is only possible through a community’s practices and 
those practices and traditions define one’s identity and moral horizons: ‘[tJhe story 
of my life is always embedded in the story of those communities from which I 
derive my identity’; ‘[w]hat I am therefore, is in key part what I inherit . . . I find 
myself part of a history and . . . one of the bearers of a tradition.’ Boyle wants 
‘to determine in what ways natural law and natural law theorising are tradition- 
dependent, and whether key natural law claims are compatible with recognition of 
these sorts of tradition-dependence’ (p 5). Hittinger’s question is how far ‘theories 
of natural law and of virtue operate in contemporary literature at cross purposes’ 
(p 45). Of the two, Boyle provides the more successful answer to the question 
posed. 

Boyle offers an admirably tidy analysis of three senses of tradition-dependence, 
the third having most in common with MaclIntyre’s account of tradition and the 
virtues. The first sense is unavoidable but poses no problem for proponents of 
natural law. Any kind of thinking and any kind of intelligible activity, be it 
scholarly pursuits or playing football, takes place within a specific linguistically 
formulated, rule-governed context. Within that context, we find ‘the set of 
concepts available for use in theory and the modes of expression which make 
possible the creative use of these concepts,’ as well as a ‘cultural patrimony’ of 
ideas, questions and controversies (p 5). A second sense of tradition-dependence 
exists when those engaged in a particular scholarly enquiry ‘recognise themselves 
to be developing a body of thought which prior thinkers have Originated and 
developed but left incomplete’ (p 7). Obviously, this situation seems to fit well 
many of the essays in this volume and natural law thinking at large. Yet, again, this 
kind of tradition-dependence is no problem for proponents of natural law. 

This is because critical assessment of any kind of traditional social practice is not 
impossible if either kind of dependence is true. The fact that natural law thought 
depends for its intelligibility upon a background of shared language, ideas and 
texts, which can plausibly be called a ‘tradition,’ does not prevent proponents of 
natural law criticising either that tradition or the other social practices (perhaps 
themselves plausibly called ‘traditions’) in various communities. Thus, natural law 
thinkers can consistently reserve for themselves the option of taking up a critical 
posture towards the practices and traditions of particular communities while 
accepting the truth of tradition-dependence in Boyle’s first two senses. The third 
sense, however, does seem to impede whatever critical posture natural law thought 
might take up on the ‘lived ethical experience of people who share a common way 
of life’ (p 9). It holds that ethical enquiry can only make sense when it is rooted in 
such shared experience; the existence of a moral community is a prerequisite for 


8 Maclntyre, After Virtue, p 204. 
9 op cit, pp 205—206. 
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ethical inquiry to be intelligible.!° Hence it might seem that, if the kind of ethical 
inquiry characteristic of natural law thought were tradition-dependent in this way, 
then the moral injunctions that body of thought offered could never escape the 
constraints of a common way of life. That common way of life would set the 
parameters within which natural law ethical inquiry would be possible and 
intelligible. Ethical inquiry could never attain a critical ‘external’ perspective on 
that way of life but could only offer instead an immanent critique of it. The 
perspectives for critically assessing a way of life must be drawn from the resources 
of that way of life; there are, after all, no archimedian points."! 

Boyle’s response to this is a denial, supported by two arguments (pp 9— 18). 
The first consists of pointing to standard forms of moral argument and criticism 
that stand independent of a background of shared ethical values yet remain 
intelligible. If Boyle is right on this, something familiar becomes more intelligible; 
namely, the criticism of a commuity’s positive morality from the perspective of a 
critical morality. It is not that the third sense of tradition-dependence makes this 
impossible — just much more difficult than it seems to be, since it holds that a 
critique of positive morality can only be made from within the perspective of that 
morality. The questions which therefore arise from it are these: Is that the kind of 
argument moral reformers must always make? Is that the structure of all feminist 
critiques of existing community values? Were all moral arguments against slavery 
in ante-bellum America of this kind? In so far as affirmative answers to such 
questions seem implausible, then so too does the third type of tradition- 
dependence. Boyle’s second argument relates to the virtues and is the same as one 
made by Alan Gewirth which Hittinger’s essay in this volume attacks. I therefore 
discuss it in my treatment of that essay. The remainder of Boyle’s essay 
(pp 19—28) attempts to make sense of moral diversity and controversy. This is a 
problem — though not a large one — for natural lawyers in so far as they are 
almost invariably either moral realists or moral rationalists. Since this issue also 
occupies Stout and Waldron, I deal with Boyle’s account when I examine theirs. 

Hittinger is reasonably successful (though not, I think, in the way he intends) in 
showing that there is not a real debate between natural law and virtue theory. 
One’s initial impression is that the two traditions are talking past one another, since 
they appear concerned with qualitatively different issues. As we have noted, for 
Boyle natural law thought is concerned with ‘universal prescriptions’ binding on 
all (in Hittinger’s terms, the articulation of “basic human goods or needs’: p 42). 
Virtue theory is more concerned with the nature of a good or excellent life, a 
matter which, while perhaps not totally supererogatory, seems less pressing than 
determining the basic requirements of how we should live. Yet natural law thought 
is not dismissive of virtue talk. As Boyle notes (p 14), natural law thinkers such as 
Aquinas took the virtues very seriously. They hold, however, that the virtues are 
in a sense derivative from, or less important than, the basic moral requirements. 
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10 While it is clear that Boyle has MacIntyre in mind, he rarely bothers giving chapter and verse. For 
sceptics, here is a representative statement from MacIntyre: ‘[g]oods, and with them the only grounds 
for the authority of laws and virtues, can only be discovered by entering into those relationships which 
constitute communities whose central bond is a shared vision of and understanding of goods’ (After 
Virtue, above n 2, p 240, emphasis mine). 

11 This I take to be a non-controversial characterisation of a ‘Wittgensteinian’ position: “What has to be 
accepted, the given, is — so one could say — forms of life’ (L. Wittgenstein, Philosophical 
Investigations (Oxford: Blackwell, 1985) p 226, emphasis in original). For the working out of a 
position like this in ethics, see S.E. Toulmin, The Place of Reason in Ethics (Cambridge: Cambridge 
UP, 1950) ch 11. 
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This move is one which, as Hittinger notes (p 52), Gewirth (who has an 
ambivalent relationship with the natural law tradition) also makes. Moreover, 
Hittinger persuasively shows that one virtue theorist’s attack upon the natural law 
enterprise of determining basic human goods backfires. According to Hittinger 
(pp 57—62), Edmund Pincoffs’ virtue theory is built upon a rejection of the 
reductionist tendencies of ‘standard’ moral theories (amongst which we must 
include many versions of natural law). However, in offering an account of the 
virtues in functionalist terms, as ‘those qualities which permit a person to work 
well’ (p 60), Pincoffs falls victim to the reductionism he explicitly seeks to avoid. 
Hence, his attack upon natural law is an example of being at cross-purposes. 


Where Hittinger’s argument goes wrong is in his attempt to show that Gewirth’s 
response to virtue theory is also at cross-purposes. The response, part of which is 
echoed by Boyle and Aquinas, plausibly argues that Maclntyre’s account of the 
virtues ‘leaves indeterminate what is central to, or in any case what is the first 
problem of, moral theory: namely, resolving whether types of actions satisfy or 
violate a specifically moral rule’ (p 48). Of concern here is not the power of this 
argument against MacIntyre but: (i) the relationship between an attempt to solve 
the ‘first problem of moral theory,’ an enterprise characteristic of natural law 
thought, and a plausible account of the virtues; and (ii) setting aside Gewirth’s 
account of the virtues, the power of his solution to the ‘first problem.’ On both 
issues Hittinger errs. 


The first issue is also a problem for Boyle, if it is true that his account of the 
tradition-independence of moral argument and criticism leads him to offer an 
emaciated account of our moral thought and experience. Such accounts of the basic 
requirements of morality miss something fundamental; namely, the virtues, and 
because of that lacuna they are bound to fail. This argument is pressed by Hittinger 
against Gewirth’s attempt to determine the fundamental prescriptions of morality, 
which allow us in turn to determine whether or not conduct satisfies or violates a 
moral rule. For Hittinger, Gewirth’s argument has the prohibitive cost of ‘either 
excluding the virtues or of including them in a reductive way’ (p 65). It is false to 
say that Gewirth excludes the virtues: as Hittinger notes (p 52), but seems to 
forget, Gewirth does indeed make room for virtue talk just as do many in the 
natural law tradition (see Boyle’s essay, pp 13—15). Moreover, whether or not the 
account offered by Gewirth (or natural lawyers such as Aquinas and Boyle) is 
reductive is never compellingly established by Hittinger. It could only be so 
established were Hittinger to offer a prima facie plausible account against which 
Gewirth’s and other natural lawyer’s treatment of the virtues could be measured. 
He offers no such account. The only accounts of the virtues that appear in 
Hittinger’s essay are those of MacIntyre and Pincoffs. The former account is one 
that, as Gewirth shows, has no determinate answer to the question, ‘is the tradition 
of the Afrikaner community, which requires the subjugation of millions of blacks’ 
(p 49), a virtuous one? For that reason alone it surely fails to reach the threshold of 
prima facie plausibility. Pincoffs’ account is also less than plausible since it ends 
up affirming an approach to moral thought which it explicitly seeks to deny. It is 
therefore difficult indeed to see from where Hittinger could derive the kind of 
account of the virtues he needs. Until he offers more than this, his arguments must 
remain indeterminate. 


The motive behind Hittinger’s three arguments (pp 53—56) against Gewirth’s 
solution to the ‘first problem’ seems to be this: the account of the virtues Gewirth 
derives from his substantive moral theory will be weakened if that theory is 
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implausible. However, Hittinger’s arguments to demonstrate the implausibility of 
Gewirth’s moral theory are weak. The first raises this question for Gewirth: “how 
can we be assured that [his solution to the ‘first problem,’ his substantive moral 
theory] is not itself a tool of a certain kind of society which requires humans to 
serve its peculiar institutions?’ (p 53). Hittinger thinks Gewirth can provide such 
an assurance because his argument invokes rights to freedom and well-being. If all 
purposive agents have such rights, then they will be ‘minimally protected against 
distortive institutions and policies’ (ibid). For Hittinger, this argument iS 
unpersuasive because he mistakenly thinks there is ‘no apoditic ground but rather 
only historical and social ones’ (ibid) for invoking these rights. That this is a 
mistake is obvious. Gewirth’s argument is a dialectically necessary one showing 
that for purposive agency to be possible, freedom and well-being must be 
respected. If freedom and well-being are just optional extras, purely historically 
contingent, then it must be possible to conceive purposeful agency in their 
absence. Yet what would an example of an agent pursuing her purposes without 
having either her freedom or well-being look like? I, for one, cannot imagine. 
Hittinger’s second argument may be thought to provide an answer but it does not. 
It is the ‘old saw’ (p 54) of noting that agents often act in ways which sacrifice 
their freedom and well-being (think, for example, of suicide or more noble self- 
sacrifice). While this is undoubtedly an old saw it is, contrary to Hittinger’s belief, 
far from a ‘good one’ (ibid). The reason being, you need some degree of either 
freedom or well-being in order to act contrary to them. Take suicide again: would 
it be possible were one permanently kept catatonic through the administration of 
drugs or constantly kept under hi-tech surveillance? Surely not. Thus, the fact that 
agents can ‘allow their freedom and well-being to be diminished, for the sake of 
so-called higher goods’ (ibid) does not reduce, but rather affirms, the power of the 
argument about the necessity of those basic goods. Hittinger’s third argument is 
the weakest. It is stated only en passant and alleges that moral theories such as 
Gewirth’s ‘confuse legal and moral indices for behaviour’ (p 55). The weakness 
lies in the fact that Hittinger never actually demonstrates this. 

The essays by Stout and Waldron seek to show, albeit on very different grounds, 
that the attempt to construct a natural law account of morality along the lines 
suggested by Boyle is metaphysically and epistemologically dubious. Such an 
argument also plays a minor role in Weinreb’s essay. 

Stout offers three reasons to show this. First, the ‘metaphysical costs’ (p 72) of 
that enterprise are too high; it has too many ‘dubious metaphysical trappings’ 
(ibid) and ‘questionable metaphysical commitments’ (p 87); it is ‘metaphysically 
tainted’ (p 96), leading to what Edmund Burke called a ‘Serbonian bog’ (p 84). 
Secondly, natural law thought about morality entails ‘a quest for system’ (p 96), 
and such a quest has dire consequences upon moral life and experience. Thirdly, 
natural law accounts of morality make use of the rather dubious notion of moral 
truth. The weakness with the first reason is that Stout never articulates why he 
thinks we ought to share his phobia about metaphysics. There have been, of 
course, a number of attempts to ‘prove’ the falsity of all metaphysics, the most 
obvious being the argument of logical positivists that metaphysical talk is disguised 
nonsense.’ That argument, however, was itself a spectacular failure, resting 
upon a principle defining the limits of knowledge — as consisting of either that 
knowable empirically or that knowable linguistically a priori — which looked 
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12 In the English-speaking world, the classic text is A.J. Ayer, Language, Truth and Logic (London: 
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© The Modern Law Review Limited 1993 751 


The Modern Law Review [Vol. 56 


suspiciously metaphysical (it was certainly neither an a priori nor empirical 
principle). Clearly, we cannot suppose that this kind of argument underlies Stout’s 
phobia. He might instead, as his treatment of the notion of moral truth suggests, 
trace the roots of his phobia to some contemporary version of philosophical 
pragmatism." If this is the case, then the problem is that the argument for 
pragmatism is not put forward — nor even described in tempting terms — in the 
essay. In the absence of such supporting argument, Stout’s first reason is 
unpersuasive. 

What, then, of his other two reasons? The second is a composite argument Stout 
draws from Bernard Williams and Annette Baier.'+ The questions to ask of it are 
disarmingly simple: is philosophical moral thought, in its effort to systematise and 
explicate moral experience and thereby solve moral problems, really such a 
dangerous activity? Are its effects upon moral life and discourse really so bad? The 
problem is that no attempt is made to sketch out the link between the one thing and 
the other. From Baier we get hunch and affirmation. She claims, for example, that 
teaching ethical theory breeds generations of ethical sceptics (p 86) without 
explicating how ethical theory’s systematising of moral life and experience leads to 
this. Furthermore, it surely depends on the type of ethical theory: while Nietzsche 
might lead us to scepticism, would Gewirth? Although Stout seems satisfied with 
this, we ought not to accept it in lieu of argument. Nor should we accept without 
further argument Stout’s additional point that, although philosophical moral 
thought is supposedly dangerous, aspects of it like just war theory have ‘done some 
good’ (p 86). This is unacceptable because it is supported only by the bald 
assertion that’ sometimes the consistency and systematicity of moral theory might 
be ‘desirable’ (p 86). This leaves all the interesting questions unanswered. 

Stout’s third reason provides an opportunity to examine an issue that appears 
centre stage in Waldron’s essay, is the starting point of the essay by Michael 
Moore and which was left on the sidelines during our discussion of Boyle’s essay. 
The issue concerns the problems of moral realism and moral rationalism, the 
assumption being that natural law accounts of the nature and basis of morality lead 
to one or the other. This does not seem unreasonable in light of Waldron’s 
characterisation of moral realism which, for the sake of argument, we will accept: 
‘[t]here are facts which make some moral judgments . . . true and others false, 
facts which are independent of anyone’s beliefs about the matters in question’ 
(p 158). This seems to fit aspects of Boyle’s description of the natural law 
approach. However, other aspects of that description are equally compatible with 
moral rationalism, which holds that some moral beliefs or a fundamental moral 
principle can be rationally established, and hence that there can be a substantive 
rationality of ends, without indulging in the fast and loose ‘fact talk’ characteristic 
of moral realism. Assuming that natural law accounts of the nature and basis of 
morality do indeed lead in one or other of these directions, why should the natural 
lawyer be embarrassed about it? 

Stout’s answer holds that if natural lawyers are moral realists, then they are 
committed to a dubious notion of moral truth. If you are a moral realist, according 
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13 The most influential contemporary exponent of which is R. Rorty. See, for example, his Consequences 
of Pragmatism (Minneapolis: University of Minnesota Press, 1982). There are, however, very few 
references to Rorty in Stout’s essay. 

14 Iam a little uneasy about running Williams’ arguments together with Baier’s because they appear 
much less extreme. Stout also seems to appreciate this when he observes that ethical theory, according 
to Williams, is ‘played at the wrong level of generality and ambition’ (p 84). That is a much weaker 
claim than some of the claims made by Baier. See B. Williams, above n 3, ch 6. 
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to Stout, you must hold that moral propositions are true by virtue of their 
correspondence with some thing or feature of the world. Holding this ensures that 
‘one’s ethical theory [is] dependent on questionable metaphysical commitments’ 
(p 87) and commits one to ‘a theoretical explanation or definition of moral truth’ 
(p 88). Of course, this is a problem only if one shares Stout’s phobia about 
metaphysics and accepts on trust the claim about the dangerous consequences of 
philosophical theory. If, for the sake of argument, we do accept those 
unsubstantiated points, it becomes plain that Stout has created for himself two 
large snags. For he wants to accept the cautionary use of true (truth is not 
necessarily a function of belief: p 82) while rejecting theoretical accounts of truth. 
He maintains that we must take ‘science and its characteristic uses of ‘‘true’’ at 
face value’ (p 96). So too in relation to moral truth: we must ‘accept ... the 
various uses of ‘‘true’’ as legitimate moves within ordinary moral discourse’ 
(p 88). The first snag is that the cautionary use of ‘true’ surely appeals beyond the 
parameters of ordinary moral or scientific discourse, because it is an attempt to 
criticise such discourse. The structure of the cautionary use is this: we might 
believe such and such to be the case, but that is no guarantee that it is. Is not the 
notion of truth being appealed to here one that is inter- and not intra-systemic? That 
is, the cautionary use surely appeals to a notion of truth beyond the parameters of 
some of our existing discourse. It holds that our discourse does not necessarily 
track truth. And that surely entails some ‘theoretical’ account of truth. The second 
snag has exactly the same content and structure as the first. It just draws attention 
to the consequence of accepting as morally true whatever is said to be morally true 
within ordinary moral discourse. On this view, saying that something is morally 
right or wrong amounts to claiming that is what we do/don't do around here. This 
is completely disempowering, making moral criticism almost impossible (this is 
also noted by Boyle: pp 17—18). It is thus no exaggeration to say that Stout’s 
argument against moral realism causes more problems than it purports to solve. 

Waldron offers two arguments to embarrass the natural lawyer who is also a 
moral realist, the first of which appears powerful. It holds (pp 167—171), inter 
alia, that the moral realist cannot offer a satisfactory account of the way in which 
the truth of moral facts can motivate us to act: ‘[s]ince moral properties are just 
factual properties . . . it is hard to see why their recognition should indicate any 
willingness to act in any particular way’ (p 168). The anti-realist, Waldron claims, 
does a better job in explaining moral motivation. The apparent power of this 
argument might be reduced, though moral realism not thereby strengthened, if two 
points are noted. First, in some circumstances knowledge of factual properties 
does appear to motivate us to act: were Waldron to receive five cents change from 
a dollar when he buys a fifty cent chocolate bar, that ‘factual’ knowledge would no 
doubt lead him to return to the vendor. This point cannot help the moral realist a 
great deal because Waldron’s reply could be an emotivist one: I went back because 
I wanted my money. Hence it could be said that desire is doing the motivating 
work here, not awareness of factual properties. For the counter-example to work, 
the moral realist’s task is a clear and, in principle, possible one; namely, to 
displace or supplement the role of desire. Moreover, and this is the second point, 
some moral rationalists claim to have succeeded in doing this." 
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15 See A. Gewirth, ‘Can Any Final Ends Be Rational?’ (1991) 102 Ethics 66, at 68: ‘reason can be 
practical in that it can both ascertain for what ultimate ends persons ought to act and motivate persons 
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Waldron’s second argument (pp 171—176) can be called an argument from 
controversy. It purports to embarrass both moral realists and moral rationalists but 
it is not a logically compelling critique. If you hold (like Boyle and other natural 
lawyers) that there are moral truths knowable to all or most human beings, or (like 
Gewirth) that a rationally compelling argument, intelligible to all purposive 
agents, can be provided for a fundamental moral principle, then the question you 
face is: why is there so much moral disagreement? This cannot be a rejection of 
either moral rationalism or moral realism because the mere fact of controversy 
tells us nothing about whether or not there are moral facts or whether or not there 
are rationally compelling moral principles. Similarly, the fact that there was 
controversy prior to 1930 about the existence of a ninth planet told us nothing 
about whether or not there was such a planet. In essence, controversy about the 
fact of the matter does not indicate that there is no fact of the matter to be found. 
Accepting that, however, the problem raised for moral realists or rationalists is 
still to provide some account of moral controversy. Boyle provides a persuasive 
account (pp 18—28), but it does not hit directly at the substance of Waldron’s 


argument. 
Waldron argues that ‘moral disagreement remains a continuing difficulty for 
realism . . . so long as the realist fails to establish connections between the idea of 


objective truth and the existence of procedures for resolving disagreements’ 
(p 173). There are, says Waldron, agreed ways in which controversy is dealt with 
in the practices of natural science that are completely absent among moralists. On 
the face of it, and notwithstanding Waldron’s caveat that ‘[t]he point has to be 
stated carefully’ (ibid), this argument seems extremely dubious. First, why should 
we think that the fact that there is a widely shared, agreed methodology for 
discovering scientific ‘truths’ actually takes us closer to truth? The mere fact of 
consensus on method cannot be taken as a demonstration that our methods track 
truth. For example, the fact that all members of a community happen to think the 
best and only method to discover whether or not one of their number has 
committed a crime is to subject her to Damiens style torture, !6 does not show that 
to be an effective way of tracking truth, of determining whether or not a crime was 
actually committed by that particular person. Consensus is not necessarily a good 
guide in these matters. Second, Waldron concedes that there is just a different 
degree of agreement about ways of resolving moral disputes, on the one hand, and 
scientific disputes, on the other. Universal agreement is lacking in both spheres 
(ibid). Yet Waldron proceeds to exaggerate those differences of degree. Of 
moralists, he says that ‘unlike their counterparts in the scientific community they 
share nothing by way of an epistemology or a method’ (p 174). This ignores the 
fact that there are realist, conventionalist and positivist conceptions of science with 
competing accounts of method and epistemology.!”? My hunch is that Waldron is 
impressed not by the degree of agreement among scientists regarding how to 
resolve their disputes, but by the fact that science seems to work. That need not tell 
us much, if anything, about epistemology and method. 

Of the remaining essays that address the first and third concerns, none do so ina 
way that requires much discussion. Moore’s essay shows that he is a moral realist, 
although he does not offer a defence of that view against the arguments of Waldron 
and Stout. Needless to say, some defence is required. Rather, Moore’s task in this 
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16 An account of which is available in Foucault, Discipline and Punish, above n 1, pp 2—6. 
17 See, for example, R. Keat and J. Urry, Social Theory as Science (London: RKP, 1982) and W.H. 
Newton-Smith, The Rationality of Science (London: RKP, 1981). 
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essay, despite his starting point, is better treated in the following section. Part of 
Weinreb’s essay rehearses an argument he has already made against some 
contemporary versions of natural law.'8 He thinks that they have no real 
foundation in ‘nature,’ which he interprets as the natural world beyond human 
beings, and that they depend upon the dangerously weak foundation of ‘self- 
evidence.’ They are therefore epistemologically and metaphysically dubious: were 
these versions of natural law rooted in the natural world, they would yield 
knowledge of a more dependable kind than that produced by arguments of self- 
evidence. Robert George’s essay again makes use of arguments made elsewhere!” 
to refute Weinreb’s two claims. The only doubt which hangs over the refutation is 
this: does George’s argument to show that contemporary versions of natural law 
depend upon some account of human nature (pp 34—36) capture what Weinreb 
has in mind by nature or natural order (pp 297—301) or natural world? I suspect 
that the answer is ‘not quite’ because the natural order for Weinreb is not 
something of which we — human beings — are properly a part. Our position in the 
natural world is an ambiguous one, for Weinreb, because we fall between being 
causally determined by nature and being free to determine ourselves. Hence 
George’s arguments may appear stronger than they are as a result of this 
ambiguity. George’s rejoinder does not, of course, detract from the remainder of 
Weinreb’s essay. It consists of an intriguing argument purporting to establish a 
fundamental link between rights and moral responsibility, on the one hand, and 
between these two concepts and a natural moral picture of our universe, on the 
other. 


HI Legitimacy, Law and Morality 


The second concern of the natural law tradition is the attempt to relate accounts of 
the nature and basis of morality to the question, “when is power or authority 
exercised legitimately in a community?’ There are four essays in the collection that 
address themselves more or less directly to this concern. The essay by Waldron 
discusses moral realism. That doctrine also features as the starting point of 
Moore’s essay. Assessing the plausibility of that doctrine takes both authors into 
territory occupied by the first and third concerns (how shall we live? How can we 
know?) of the natural law tradition, their arguments about those concerns being 
brought to-bear on the second. The question Waldron and Moore set themselves to 
answer is: ‘what would be the effect, if any, of the truth of moral realism upon our 
understanding of law, both generally, when we involve ourselves in general 
jurisprudence, and particularly, when we seek to understand and account for local 
legal practices?’ The essay by John Finnis also brings his responses to the first and 
third concerns to bear on the second. Of course, his treatment of those concerns 
differs from Waldron’s and Moore’s treatment in a number of respects. For 
example, on the Waldron/Moore definition, Finnis is unlikely to qualify as a moral 
realist; Finnis is not, as Moore is, a defender of a strong link between law and 
morality (p 198); nor is Finnis, as Waldron appears to be, a proponent of some 
version of emotivism in ethics (pp 167—171). Neil MacCormick’s essay, the 
narrowest of the four, tackles only a sub-plot of the second concern of the natural 
law tradition; namely, the question of whether or not there is some ‘necessary’ 
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connection between law and morality. (It is often thought that a specific move in 
this sub-plot serves to distinguish natural lawyers from their opponents.) Unlike 
the other three, MacCormick has little to say about the nature and basis of 
morality. I discuss his essay first. 

MacCormick demonstrates that if the dispute between natural law and legal 
positivism is one about the validity of immoral laws, the positivist affirming and 
the natural lawyer denying that immoral laws are conceptually possible, then there 
is no longer a worthwhile argument because natural lawyers such as Finnis do not 
deny what the positivist affirms. ‘For Finnis, the classical doctrine is not that there 
is a simple and universal all-or-nothing moral criterion for the validity of every law 
in every legal system’ (p 108). According to MacCormick, Finnis accepts both 
that ‘an unjust law is no longer legal but rather a corruption of law’ (ibid) and that 
this ‘is not a thesis about the validity of law in its technical sense,’ where validity 
has to do with ‘the observance of proper procedures by persons having appropriate 
competence’ (ibid). On this view, validity has no connection with moral obligation 
— saying that a legal rule is valid says nothing about whether or not it should be 
obeyed. In other words, there is no necessary connection between legal and moral 
obligation. From this denial of a connection between law and morality 
MacCormick goes on, drawing upon, inter alia, his own and Finnis’s work, to 
elucidate a number of ‘other essential connections between the legal and the moral’ 
(p 110). The connections are found in (i) ‘the essential moral aspiration of law 
giving’ (ibid); (ii) the relationship between ‘practical reason as manifested in legal 
practice and practical reason as displayed in the moral life’ (p 119); and (iii) ‘[t]he 
essential formal features’ (p 121) or inner morality of law. Finally, he discusses an 
idea which is also a central concern of Finnis’ essay, the notion of 
incommensurability of values. 

One can have no quarrel with MacCormick’s treatment of most of these issues. 
There is, however, a noticeable silence in his essay as to what exactly it is to affirm 
a necessary connection between law and morality. While it is easy enough to 
distinguish types of necessity (logical, causal, conceptual, etc) from varieties of 
contingency, it is often left unclear what exactly a claim that law and morality are 
necessarily conceptually connected involves. If a necessary conceptual connection 
is the only plausible link between law and morality, then it must be clear what 
affirming such a link entails. On one version of the nature of that conceptually 
necessary connection we are committed to holding that the focal meaning of law 
‘include[s] two necessary components, moral validity in some sense, and other 
functional or structural features which . . . distinguish the characteristic legal 
relationship from other social relationships.” If this argument is compelling,?! 
then the MacCormick/Finnis consensus on legal and moral validity is 
unacceptable. The general point here is that the failure to clarify the nature of the 
claim that is being made when a conceptually necessary connection between law 
and morality is affirmed or denied is not unique to MacCormick but is, I think, 
common to much of the natural law and positivist tradition. (Moore’s essay shows 
that he is one of the few to tackle this issue head-on: pp 198 — 200). Until such time 
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20 D. Beyleveld and R. Brownsword, Law as a Moral Judgment (London: Sweet & Maxwell, 1986) 
p 113, emphasis mine. See also ch 5. This book provides by far the most thorough treatment of the 
natural law/positivist dispute over the separation thesis that I have come across. 

21 There is a related argument which holds that legal validity entails a moral obligation to obey the law in 
absence of countervailing, stronger moral obligations: N.E. Simmonds, ‘The Nature of Propositions 
of Law’ (1984) 15 Rechtstheorie 96, at 102— 105. 
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as steps are taken to address this issue, the entente cordiale which MacCormick - 
recommends between the two traditions may be built on sand. 

Of particular note in MacCormick’s essay is his attempt to reconcile the moral 
aspiration of law-giving with the circumstances of law-creation. The moral 
aspiration of law-giving entails that ‘laws, like other institutions, are fully 
intelligible only by reference to the ends or values they ought to realise, and thus 
by reference to the intentions that those who participate in making or implementing 
them must at least purport to have’ (p 113). Among the intentions law-creators and 
adjudicators must purport have, MacCormick includes this requirement: they must 
acknowledge the ‘moral quality of the relevant ends and values, namely justice and 
the public good’ (ibid). The obvious problem with this, as MacCormick is only too 
well aware, is that those who participate in making and implementing laws in 
contemporary societies may lack this good intention. Perish the thought that our 
legislators act for the wrong reasons/ However, if we allow this possibility, it 
seems that the moral aspiration of law-giving is still-born. In the apparently 
hopeless sea of trade-offs,‘ log-rolling and self-serving that constitutes law- 
creation, MacCormick nevertheless sees a virtue; namely, compromise. That 
virtue is one -which he thinks compatible with the moral aspiration of law-giving. 
Compromise, however, is only one word, and on reflection perhaps not a very 
accurate one, that could be used to describe the legislative process of law-creation. 
Although it seems like an idea which a rational political process ought to track, it is 
difficult to say that our political process does so. The example which MacCormick 
uses in other parts of his essay — the community charge — bears witness to that. 
Hence, while the moral aspiration of law-giving is a value we must take seriously, 
we ought to be more circumspect than MacCormick in assessing how far it is 
instantiated in our and other societies. Moreover, there is perhaps a move in 
MacCormick’s argument about this ideal that he might be well advised to reject. It 
is the dubious appeal to actual or hypothetical legislators’ intentions. If any idea 
creates more problems than it solves, it is this one. As lawyers and jurisprudents 
we ought to learn to live without it. 

After sketching his treatment of the first concern of the natural law tradition in 
Natural Law and Natural Rights,” Finnis’ essay outlines the consequences for 
theories and the practice of adjudication of the truth of value incommensurability. 
That idea is one which MacCormick also accepts (pp 125— 129). Since Finnis and 
MacCormick accept incommensurability, they must regard the virtue of tolerance 
as a necessity. On the most plausible account of value incommensurability, it exsits 
when transitivity does not hold of two or more values.” When the relationship 
between two or more values is transitive we can make judgments such as these: if 
value X is more valuable than value Y, and Y is more valuable than Z, then X is 
more valuable than Z. If the values in question are incommensurable, then there is 
no warrant for making that kind of claim. Hence, we cannot rationally choose 
between incommensurable values: ‘[i]Jncommensurability speaks not of what does 
escape reason but of what must elude it.’** Therefore, no choice can be justified as 
rationally better than another. As Finnis puts it: ‘if options were fully 
commensurable, alternatives could be identified as unqualifiedly superior and 





22 Natural Law and Natural Rights (Oxford: Clarendon, 1980); also The Fundamentals of Ethics 
(Oxford: Clarendon, 1983). 

23 J. Raz, The Morality of Freedom (Oxford: Clarendon, 1986) p 325. I have examined a number of 
incommensurability arguments in ‘Rights, Values and Controversy’ (1992) 5 Canadian J Law and 
Jurisprudence 195, at 206—212. 

24 Raz, above n 19, p 334. 
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inferior, and the unqualifiedly inferior would lose its rational appeal’ (p 141). In 
the face of the impossibility of rational justification of some of our choices, the 
only humane response is tolerance. Thus, necessity is the basis of this virtue. 

For Finnis, the most important theoretical consequence of the truth of value 
incommensurability is that Dworkin’s account of adjudication, particularly his 
claim that in most hard cases there is a right answer, is untenable. This is so if the 
values tracked by judges when they formulate and justify propositions of law in 
hard cases are incommensurable. There cannot be a right way of resolving a choice 
between incommensurable values. This does seem to ring true of our experience of 
some judicial decisions. MacCormick expresses it well:  ‘[j]udges 
characteristically refer to criteria such as ‘‘justice,’’ ‘‘common sense,’’ ‘“public 
policy,’’ and ‘‘convenience’’ or ‘‘expediency’’ in weighing the case for or against 
given rulings. It should not be assumed without proof that these really all boil 
down to the same thing.’” If they cannot boil down to the same thing because they 
are incommensurable, then Finnis is right to say that ‘the search for one right 
answer is practically incoherent and senseless’ (p 144). 

However, a serious difficulty with incommensurability becomes obvious by 
noting the burden MacCormick places upon those who would deny it: 
commensurability must not be assumed without proof. But what warrant is there 
for allocating the burden of proof in this way and, furthermore, what would such 
proof look like? The argument from moral experience does a great deal of work 
here. The claim is that incommensurability is familiar to us: ‘[o]ne meets 
incommensurability in humble contexts, such as having to choose between going to 
a lecture, reading a good book, going to the cinema, and talking to friends. One 
meets it in relation to grand social choices, such as whether to renounce a nuclear 
deterrent’ (p 146). It is a dubious strategy to use moral experience to justify 
placing the argumentative burden upon proponents of commensurability since, 
they too can use the same strategy. Of Finnis’ familiar examples, they ask: does 
reason really run out when we make everyday choices such as these? Is not proof 
required? Moreover, proponents of commensurability can point to areas of moral 
experience where commensurability is assumed.? If moral experience is not 
univocal on this issue, then appeals to it must be ruled out. If we do that, however, 
there is no basis on which to allocate the argumentative burden. All that could be 
done would be to try to produce examples on each side of the argument without 
making the mistake of assuming that production of examples refutes the argument 
of one’s opponent. This argumentative impasse is the result of a belief — that the 
incommensurability arguments pro and con ought to ‘fit’ moral experience — 
which might be questioned. Until we know how to proceed in light of different 
accounts of moral experience, Finnis’ invocation of the incommensurability 
argument to refute Dworkin must be treated with caution. 

Waldron and Moore disagree over the impact the truth of moral realism has or 
would have upon theories and the practice of adjudication. Waldron holds that 
neither realism nor anti-realism differ in their treatment of adjudication. Both 
avoid arbitrariness in the three senses which Waldron usefully distinguishes 
(pp 161—162 and 178—182). He points out that talk about the arbitrariness of 
legal reasoning equivocates among three rather different possibilities. When we 





25 N. MacCormick, Legal Reasoning and Legal Theory (Oxford: Clarendon, 1978) p 105 (emphasis 
mine). 

26 See, for example, J. Griffin, ‘Are There Incommensurable Values?’ (1977) 6 Philosophy and Public 
Affairs 47 (now reprinted as ch 5 of his Well-Being (Oxford: Clarendon, 1986)). 
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say that a judicial decision was arbitrary we may mean any one or all of the 
following things: it was unpredictable, it was ‘unreasoned, as when a decision is 
made on the basis of whim or reflex prejudice rather than on the basis of argument’ 
(p 162), or that it lacked legitimacy because ‘it is for the people or the legislators 
they have elected to make that sort of decision’ (ibid). Whether realist or anti- 
realist about morality, one’s account of adjudication must accommodate the fact of 
moral controversy. Hence, that there is a fact of the moral matter, in absence of 
any widely accepted and truth-tracking method for determining it, will make no 
difference to the degree of controversy caused by, or perceived arbitrariness of, 
judicial decisions. Moral realism, says Waldron, has no practical advantage in the 
face of moral controversy. 

Moore thinks it does. ‘{MJoral realism can make sense of some of our 
adjudicatory practices — and thereby give us reason to continue them or modify 
them, as the case may be — that moral conventionalism and moral scepticism 
cannot’ (p 229). The example he draws upon is the American constitutional law of 
judicial review, but it is not a compelling rejoinder to Waldron’s argument from 
controversy. Even if it is accepted that in such judicial review cases judges must 
have recourse to moral theories of the constitution, it does not follow that a realist 
moral theory of the constitution will stop either controversy about what the best 
moral theory of the constitution looks like or controversy about whether or not 
cases are rightly decided. This is because, says Waldron, the realist has no means 
of showing that his theory of the constitution is best. It seems to me that Moore 
provides no answer to this. What he does is to shift the terms of the debate 
somewhat. From holding that moral realism can make better sense of our 
adjudicatory practices than anti-realism, he moves to this claim: moral realism 
makes a difference to our theories and practice of adjudication because the moral 
realist is able ‘to say that there is something . . . about which the judge could be 
right’ (p 230). This, of course, does not make ‘better sense’ of adjudicatory 
practice because it accommodates some feature of practice that anti-realism 
cannot. Both accounts accept that judges must in some circumstances make moral 
judgments. They differ as to the basis of those judgments, but that difference does 
not serve to distinguish realist and anti-realist accounts on the grounds of their fit 
with practice. Both realist and anti-realist accounts fit the practice of adjudication 
reasonably well; both, in other words, fit our experience and both seek to base 
their arguments upon it. Thus, Moore says that the moral ‘‘‘realists’’ metaphysical 
contention is only that the realists’ theses make better sense of the experience most 
of us at various times experience’ (p 228). Waldron supposedly has exactly the 
same foundation for his anti-realist arguments, holding that ‘[w]e know there is 
moral disagreement in society’ (p 176, emphasis mine). The problem here is 
exactly the same as that found in Finnis’ and MacCormick’s treatment of value 
incommensurability. If experience is rarely univocal, then it is a shaky foundation 
on which to base arguments such as these. For that reason, the most we can say of 
the dispute between Waldron and Moore is ‘not proven’ (which, of course, is the 
Scots law verdict occupying the via media between innocence and guilt or, in this 
case, the path between success and failure). 

The remainder of Moore’s essay sketches an account of what it might mean to 
affirm a necessary connection between law and morality. In his treatment of that 
issue, Moore takes us through an account of the nature of description, Kripkean 
metaphysics and an account of functional kinds. The argument is a challenging one 
and deserves an airing, for those in the United Kingdom at least, in book form 
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(instalments of the project are published in a large number of American law 
journals to which many British jurisprudents will have no direct access). The 
remaining two essays in the collection are a debate between Ernest Weinrib and 
Joseph Raz. The debate seems tangential to the concerns of the natural law 
tradition. Certainly, it does not impact head-on with the three concerns sketched 
above. 


IV Taking Stock 


Are the essays in this volume a success? As is clear, the majority of them address 
in varying degree the three concerns of the natural law tradition without tackling 
the difficulties in establishing that those concerns are indeed ours and were indeed 
concerns of the exemplars of the tradition. That shortcoming could be overlooked 
were the essays to shed more and better light on the nature of those concerns. This 
they undoubtedly do: all the essays attempt to take the argument a few further steps 
onwards by addressing either fashionable bodies of thought (virtue theory or 
philosophical pragmatism) or developing new arguments or reformulating old 
ones. For that they deserve commendation. Moreover, this does not conflict with 
the many gripes and criticisms I have raised of some of the arguments in some of 
the essays. It could only do so were one to make a mistaken assumption; namely, 
that good books are those about which nothing much can be said. Were a book or 
collection of essays to leave one nothing to say, it could not, I think, have 
stimulated one’s thoughts and driven one to argument. That is a very serious 
failing. It is not one, as is evident, from which this collection suffers. 


Casting Light on Dracula: Studies in Law and Culture 
Maria Aristodemou* 


Jane M. Gaines, Contested Culture: The Image, the Voice, and the Law, 
London: British Film Institute, 1992, 340 pp, pb £14.95. 


Declining belief in the viability of autonomous disciplines is perhaps one of the 
most welcome features of contemporary scepticism towards grand meta- 
narratives. No discipline can maintain today to have a privileged claim to, or 
method for, discovering “The Truth,’ not least because, according to some 
theorists, the latter is nothing more than an illusion masking underlying power 
struggles over the right to define our world. This lesson has been learned by many 
legal writers who have, in recent years, abandoned the view that law can be 
understood in isolation from the context in which it operates and are making 
increasing use of insights from, amongst other fields, philosophy, sociology, 
economics, literary theory and psychology. The breakdown in disciplinary 
boundaries has also been accompanied, in varying and conflicting degrees, by an 
abandonment of the search for a single theory, or a single method, with which to 
interpret one’s field of inquiry; the emphasis is instead on ‘contextuality,’ 
“perspectivism’ and ‘situationality.” Whilst few doubt the benefits to be derived 
from such inquiries, many of us may find the idea of engaging in unfamiliar 
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discourses, interdisciplinary research and comparative studies quite daunting. Not 
so Jane Gaines. Contested Culture: The Image, the Voice, and the Law is the work 
of a professor of literature whose interest in film and cultural studies has led her to 
delve into the intricacies and technicalities of intellectual property law in order to 
produce a study that is of great interest and depth and which offers invaluable 
insights for both fields. 

Gaines’ basic assumption is that although intellectual property law has its own 
traditions, codes and practices, it can also be studied as an object of culture. She 
sets out to find how law impinges on culture, whether it encourages certain cultural 
forms while proscribing others, and whether it has a part to play in the social 
production of meaning. In pursuing these queries, Gaines has taken seriously the 
insight that divisions between disciplines are constructed rather than given: the 
book straddles unhesitatingly disciplines ranging from film theory, political 
theory, legal history, cultural studies and critical legal studies, and scrutinises all 
with insights informed from just as many theories and methods, ranging from 
Marxism and feminism, structuralism and poststructuralism, postmodernism and 
semiotics. It was inevitable that, having been so liberal with the casting of the 
theoretical net, the author would have to make economies elsewhere: the solution 
is to scrutinise only a small number of issues or ‘case studies’ featuring the role of 
legal doctrine in the making of culture. The book thus lacks in breadth what it 
gains in depth, but this is a small cost to pay for the extended analysis we are 
treated to on the selected issues. The selection of case studies is of course 
subjective and varies from an examination of who owns the image of an Oscar 
Wilde portrait, whether Nancy Sinatra could claim property rights to her style of 
performance, whether Jackie Onassis could sue Christian Dior for using somebody 
who ‘looked like’ her in one of their campaigns, whether the relatives of Bela 
Lugosi inherited rights to the use of the Dracula image and whether Superman is 
privately owned or part of our collective culture. The aesthetic form over which 
the contest is fought varies from an idea, to an image, to a sound, and the contest 
over ownership and control is between, amongst others, performers, studios, 
production companies, agencies, distributors, publishers, lawyers and law firms. 
What these contests have in common, however, is their capacity to offer insights 
into the power as well as the limitations of law in the shaping of our culture and 
into law’s effect on the biggest contest of all, that is, the right to define the meaning 
of our cultural forms. 

Emerging from these diverse studies is a sophisticated analysis of the way law is 
constituted by and helps to constitute social relations. The book does not have one 
theme or one theory to pursue or establish; in true postmodern style, it is eclectic, 
content to point out and analyse features of our law and our culture rather than 
explaining or imposing a meaning on them. There are therefore no answers, only 
suggestions, all of which are multi-layered and undogmatic and all of which are 
informed by, but scrupulously avoid, any one explanation, whether Marxist, 
feminist, poststructuralist or other. Such an approach does not of course make a 
reviewer’s task very easy: any attempt to classify, summarise or categorise a work 
that staunchly resists the possibility of simple answers is liable to misrepresent it. 
Instead, I have aimed to present the book’s preoccupations and methods of inquiry 
by extracting from the diverse case studies and multi-layered methodology some 
recurrent themes and issues. The choice and interpretation of these issues is of 
course my own. 
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One of the first themes to emerge from the book is the influence of economics on 
the development of law and in particular on the gradual extension of the entities 
capable of copyright protection. The emergence of a ‘right of publicity’ from the 
right to privacy and the transformation of a star’s image into a property right is one 
instance where an economic practice is shown to be transformed into a legal right, 
plucked by the courts not out of precedent but out of the entertainment 
marketplace. Another instance is the contest over ownership of the photographic 
image, fought, in Gaines’ example, over a portrait of Oscar Wilde. Gaines asks 
why ‘authorship’ should lead to ownership, what is meant by ‘authorial 
Originality,’ and why the photographer, rather than the sitter, should be the author 
of the photographic image. She shows how, in keeping with aesthetic theory, 
before courts extended their protection to the photographic image, they required it 
to be imbued with something of the ‘human soul.’ However, when it became 
apparent that fortunes could be made by reproducing and exporting such images, 
protection against infringement came to be seen as essential; the photographer was 
suddenly transformed from a mindless mechanic to a creator, even a genius or, as 
the French neo-Marxist critic Edelman puts it, ‘the soulless photographer was set 
up as an artist and the film-maker as a creator, since the relations of production so 
demanded.’’ In the same way, law abandoned the demand of aesthetic theory for 
‘uniqueness’ and ‘individuality’ in a work, with ‘originality’ being gradually 
reduced to the blunt fact of origin. Legal doctrine, it seems, although historically 
entwined with aesthetic theory, will not hesitate to depart from the latter when 
social and economic factors so demand (p 45); the notion of ‘the creative subject’ 
thus becomes one more tool in the service of property claims. 

The use of juridical fictions to give the illusion that law, and not the relations of 
production, provide the basis of real property is another theme emerging from the 
book. One instance is the conferment of tangible property rights to something as 
intangible as the photographer’s ‘intelligence’ or ‘genius.’ Another is the case 
involving Jackie Onassis where the law extended its protection to the use of the 
former first lady’s image in an advertisement, even though that image was 
obtained by using, not Onassis’ own photograph, but that of a person who ‘looked 
like’ Onassis. Here the law, not for the first time, parted company with empirical 
evidence to construct a new legal entity, the image of a celebrity, and proceeded to 
protect it as intangible private property. The law, it seems, protects rights, not in 
the natural ‘real,’ but in the ‘real’ that it itself constructs. In this way, as Hirst and 
Kingdom put it, it ‘both imaginedly fixes and sanctions social relations. It compels 
things to be as it recognises they are.” 

The extension of protection to intangible entities lends support also to theories of 
commodity fetishism and fears about the increasing ‘dephysicalisation of property’ 
in contemporary society”: thus, with the right to publicity, even the right to be 
left alone is turned inside out and, with law’s help, made into a property right that 
can be used as a shield against one’s competitors. In the Lugosi-as-Dracula cases, 
the effect of this right is to recognise and protect yet another legal entity, a dead 
man with property rights. In a way characteristic of commodity fetishism, 
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intellectual property law aids a process whereby common culture is appropriated 
and reproduced as economic units at the same time as it transforms economic units 
into works of culture. Such examples reinforce one of the book’s main concerns, 
that is, law’s tendency to expand the domain of protectable culture by taking more 
and more texts and images out of the public domain and transforming them into 
private property. By establishing yet more entities as property, our cultural forms 
(which include the images and memories of the famous as well as our common 
language) can no longer be regarded as common assets available to all; instead, 
they become the private property of multinational corporations. In this context, the 
theory of ‘secondary meaning’ and the tort of ‘passing off provide more methods 
for acquiring property rights, as with Nancy Sinatra’s argument that she had 
acquired a secondary meaning in her performance of a song and was thus entitled 
to damages when another person performed the song in a way that ‘sounded like’ 
her. Although the suit failed, Gaines is pessimistic about the future: the court's 
refusal to extend protection over one’s voice, she suggests, may have more to do 
with the ontology of sound than with any desire to leave sound in the public 
domain. It is only a matter of time, she fears, before more sophisticated technology 
will lead courts to accord property rights in one’s performance and voice; this 
conclusion is only a small step away from Jean Baudrillard’s claims concerning the 
thorough commodification of signs and the end of meaning which critics have 
found so alarming.‘ 

In the process of exposing law’s role in the making and unmaking of our culture, 
Gaines dismantles any positivist illusions about legal doctrine being scientific, 
rational, neutral and separate from politics and social struggles. Instead, in 
common with critical legal studies, to which she often refers, she shows legal 
doctrine to be incoherent, unstable, full of contradictions and ambiguities: ‘legal 
doctrine promises science’ she says, ‘and gives us ideology instead’ (p 15). For 
instance, the law of privacy has been reinterpreted to meet the demands of the 
culture industry and to secure its exact opposite, the right of publicity; this ignores 
the issue of how the right to privacy, essentially a personal right, can be 
transferred to another person or left to one’s heirs, as well as the inconsistency 
involved in stars insisting at one and the same time on a right to be left alone and a 
right to stake out a claim to a public persona. But then, as Gaines says, the right of 
publicity is nothing more than a personal monopoly, and disputes concerning it are 
disputes about monopoly rights rather than about feelings (p 188). In the same 
way, trademark law, originally intended to protect consumers from fraud, has, in 
the form of the law on copyright, been enlisted to protect commercial investment. 
The definition of originality also hovers between the humanistic idea that an 
original work must contain something of the author’s soul (what that something is 
is unclear) and the technological demand that ‘point of origin’ is sufficient to 
constitute someone as an author. In the end, we are left with a definition according 
to which ‘all works of authorship are original because they originate with authors’ 
(p 63); this is tautologous, but, as Barthes explains, tautologies can function as 
temporary aphasias and thus rescue the speaker from having to make an 
explanation that is not forthcoming.’ While these definitions and redefinitions are 
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being worked out, law is happy to live with anachronisms and with concepts that 
pull in opposite directions. 


The above themes will be familiar to readers acquainted with Marxist theories of 
law; Gaines, however, never sees law’s extension and protection of property rights 
as implying a necessary correspondence between law and the propertied classes. 
Throughout the book, she scrupulously avoids any one explanation of the source 
and function of such laws, aiming instead to locate each case in its own cultural, 
historical, economic and social context. The chapter examining star contracts, for 
example, shows how the law is used by both studios and stars to protect their 
differing interests and monopolies. And although she admits that the law of 
contract may mask inequalities in bargaining power between the parties, she shows 
how the same law can be and is used by individuals to obtain control of their image 
products. The star phenomenon itself is portrayed in all its glamorous ambiguities 
and complexity: the star is both creator and product, a microcosm of capitalism as 
well as exploited labour, both in the base and in the superstructure; there is no 
doubt, also, that the phenomenon involves no class conflict, no anonymous 
workers and no alienation. The fact that law is full of contradictions also renders it 
incapable of catering consistently to the interests of one class, as some Marxist 
theories would have it, or for its rules to perform just one function. The law of 
copyright, for example, is a monopoly grant at the same time as it provides an 
incentive to produce works in the public good; and even laws that benefit the 
dominant interests also contain provisions allowing for resistance and critique. 
Gaines, in common with neo-Marxist interpretations within the critical legal 
studies movement, sees law working in a double movement of circulation and 
restriction: by extending copyright protection, intellectual property law creates 
monopolies, but it also steps in to unmake them when ‘monopoly, capital’s 
firstborn monster, threatens capital’s favorite child, free enterprise’ (p 10). Law’s 
refusal to extend its protection to ‘vocal style’ or to the image of Superman are two 
examples of the law correcting itself to avoid too much restriction. In the same 
way, although copyright protection can commodify and tie up elements of culture, 
there are also ways in which legal protection facilitates cultural circulation 
(p 122). 

In the biggest contest of all charted in Contested Culture, the contest over the 
right to define the meaning of our cultural forms, law again performs an 
ambiguous role. On the one hand, it helps corporations to monopolise signs and 
legislate meanings: control of copyright means power over what the country sees 
and hears, and doctrines such as ‘secondary meaning’ limit meaning by eradicating 
other possible meanings. However, there is nothing inherently in the law that 
guarantees outcomes for groups in dominance; instead, law is the arena within 
which conflicts between all interested groups (including the public) are fought. 
Intellectual property law in particular is the place where meaning is negotiated, not 
where meaning is made: for law is not synonymous with either the industrial mode 
of production or the production of meaning (p 238—239). 


This conclusion should come as no surprise to anyone familiar with postmodern 
critiques of meaning: if it is impossible to control the relationship between a sign 
and its referent, however much the owners of popular signs may try to use law to 
dictate meaning, these signs will always be open to reinterpretation. Intellectual 
property law may try to encode mass culture, but it can never determine 
conclusively either its content or its form. Furthermore, inconsistency and 
incoherence are not confined to legal doctrine: the flaws in the premises of unfair 
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competition law, as they are stretched to meet new tests, are matched by similar 
ambiguities in the culture itself. Amidst the polemics surrounding theses on 
contemporary culture, there is agreement at least on the view that postmodern 
culture is characterised by the interpenetration of forms that were once separate. 
To recognise this may help cure us from any delusions as to law’s importance: we 
learn here that a society’s culture is not created or affected by one monolithic 
institution to the exclusion of others; law may secure the conditions of existence 
for the relations of production, but law is only one of the conditions on which our 
culture is contingent (pp 32, 107). 

The fact that ambiguities and complexities in our culture cannot be explained by 
looking at legal relations alone brings us back to the original insight informing this 
book, the importance of interdisciplinary studies. The comparative approach helps 
to identify shifts that would not have been apparent if the author had limited herself 
to just one text. For those interested in cultural studies, legal conflicts can help 
identify trouble spots in, and help one’s understanding of, the making and 
interpretation of cultural forms. For lawyers, this approach helps to put legal 
doctrine back in the social, historical and cultural context in which it belongs and 
from which it was divorced by positivist methodologies in legal studies; it is also 
an invaluable form of illustration of persistent problems in legal theory. It might of 
course be objected that the book’s exclusive reliance on case studies from the 
United States makes it inappropriate to British concerns; one crucial difference 
between the two legal systems is, of course, the right to privacy which is non- 
existent here. Two answers might, however, be made to this: on the one hand, 
postmodern culture, at least in the West, knows no territorial boundaries, 
especially if, as Stuart Hall puts it, the phenomenon is really about ‘how the world 
dreams itself to be American.’ More importantly, as explained earlier, this 
book, true to the culture by which it is informed, does not attempt to teach: at the 
most, it illustrates a method with which we can analyse legal doctrine from as wide 
a vantage point as possible. This method can help our understanding of the relevant 
law, although not necessarily our capacity to change it, and even less, given the 
variables we find at play in its making, to predict it. This method, and the insights 
with which it is accompanied, are not restricted to one jurisdiction. The book 
therefore leaves us in no doubt that both those interested in legal theory and in 
contemporary culture should enter into each other's domain; this will enable them 
to understand not just each other but also themselves, for, as E.P. Thompson put 
it, ‘law does not keep itself politely to one level but is at every bloody level.” 


I 
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Mervyn Murch and Douglas Hooper, The Family Justice System, Bristol: 
Jordan, 1992, 153 pp, pb £14.95. 


The stated purposes of this book are ‘to focus attention on some key thematic 
issues’ (p 1) and to challenge the reader to ‘think broadly about a system of justice 
which each year deals with thousands of children and their families at critical 
moments in their lives’ (p 4). The key thematic issues which the authors select are: 
(i) the development and co-ordination of various court welfare and conciliation 
services; (ii) information feedback mechanisms; and (iii) cross-disciplinary post- 
professional education. The reader is warned that the text can only ‘provide a 
partial picture of the salient features of a highly complex and diverse system of 
judicial administration undergoing dynamic evolution’ (loc cit) and ‘does not 
advance a completely synoptic conception of the family justice system’ (p 2). 

Although there is interesting discussion in Chapters Five and Six of professional 
and institutional domains and of their conflicting discourses (where the authors 
consider the different languages and theoretical assumptions of the various 
professional groups with an interest in the resolution of child-care disputes), the 
potential for this to become more developed is limited by the uncritical use of 
particular conceptual frameworks. For example, are the four models of 
expectation available for problem solving (p 38) mutually exclusive? The outline 
of the various governmental agencies with responsibility for policy and 
administration in the family justice system is a useful guide for those less well- 
acquainted with the labyrinthine corridors of power. 

Despite these contributions, the reader is entitled to expect recommendations 
more inspired or innovative than, for example, that it ‘would help to clarify 
thinking if, say, the Lord Chancellor were to set up a working party ... to 
examine the family justice system’s likely information requirements over the next 
decade and to consider the best options for meeting them’ (p 142). Even if such a 
working party did clarify thinking (though, if it did, it would be a remarkable if not 
unique example of the same), the authors’ own forecasts of the requirements are 
not set out in detail, other than the unexceptional comment that computerisation 
will have to be introduced. The recommendation that there be established a 
combined court welfare and child advocacy support service is made, at first, 
tentatively (p 82) and then is said to be ‘more feasible’ because of various recent 
developments (p 137). Indeed, there are so many reservations that the book brings 
to mind the aphorism that if all the economists in the world were laid end to end, 
they would not reach a conclusion. For example, ‘the concept of an emergent 
family justice system appears to be rapidly gaining acceptance’ (p 125). 

The notion that the book is written for a bureaucratic rather than academic 
readership is reinforced by the way in which the authors devote the first three 
chapters to their argument that there is a ‘changing context’ of family justice. No 
academic could seriously dispute the proposition, though many would question the 
need for or the value of devoting such a large amount of effort presenting other 
researchers’ material to make the point. The fundamental weakness in the authors’ 
approach is that they seem unnecessarily constrained by the realms of the possible, 
as if they have been captured by the bureaucracy which they seek to describe. The 
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book reads as if the authors are trying hard not to offend anyone and, in particular, 
any potential audience of government officials. The absence of any serious 
comparative or theoretical analysis means that, although the authors fulfil their 
first aim of focusing attention on the issues, they do not meet the second, of 
challenging the reader to think broadly about the family justice system. 


Richard Ingleby* 


Christopher Henley, The Law of Insurance Broking, London: Longman, 1990, 
xxxii 329 pp, hb £40.00. 


R.W. Hodgin, Insurance Intermediaries: Law and Regulation, London: Lloyd’s 
of London Press, 1992, looseleaf £125.00. 


In recent years the insurance intermediary has undergone a transformation from 
mere functionary to true professional, able to offer his clients specialised services 
and expert advice. This new status has, of course, not come without a price. 
Intermediaries are subject to increasingly high standards of conduct at common 
law and in equity, and are now regulated by a web of statutes, regulations, byelaws 
and codes of practice. The publication of two works dealing with this legal 
framework is thus very welcome. 

Christopher Henley has produced an informative and useful book. Adopting a 
conventional structure, the text is divided into three parts, beginning with 
‘Agency.’ Legal characteristics of brokers and the nature of their relations with 
their principals and third parties are examined in four concise chapters. Part Two, 
‘The Contract of Insurance,’ discusses general insurance law issues including, 
inter alia, warranties, subrogation rights and the status of cover notes. Part Three, 
entitled simply ‘The Broker,’ is the heart of the book and, not surprisingly, is the 
longest section, comprising some 149 pages. The broker’s role with respect to 
premiums, claims, accounting and reinsurance each command a full chapter, as do 
discussions of professional liability (in which major emphasis is placed upon 
Youell v Bland Welch & Co (No 2) [1990] 2 Lloyd’s Rep 431), legislative 
provisions and the particular features of the Lloyd’s market. Lastly, seven short 
appendices’ provide extracts of the main statutes referred to in the text, together 
with a good list of suggested sources for further reading. 

The author does not restrict his coverage to modern cases, and makes reference 
to older classics like Thomson v Weems (1884) 9 App Cas 971. He also cites a fair 
number of Canadian and Australian authorities, but rather curiously omits any 
mention of the leading Canadian case on brokers’ professional liability, Fine’s 
Flowers Ltd v General Accident Assurance Co (1977) 81 DLR (3d) 139 (Ont CA). 

Two other points of criticism may be made. First, the writing is sometimes 
unfortunate, as reflected in the book’s opening sentence: ‘An insurance broker is 
defined and regulated by the Insurance Brokers (Registration) Act 1977 and 
relevant Statutory Instruments but whose powers, rights and liabilities are 
otherwise controlled principally by the law of agency’ (p 3). Second, the author 
suggests that Cherry Ltd v Allied Insurance Brokers Ltd [1978] 1 Lloyd’s Rep 274 
illustrates the fact that a broker’s duties may extend beyond the termination of the 
contractual agency (p 47). This is certainly correct as far as it goes, but perhaps 
the case is better seen as standing for the more general proposition that a broker 
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will be liable under the Hedley Byrne principle for misrepresentations negligently 
made outside any contractual relationship: cf London Borough of Bromley v Ellis 
[1977] 1 Lloyd’s Rep 97 (CA). 

Hodgin follows the 1987 publication of Insurance Intermediaries and the Law by 
the same author. Unlike the earlier work, Insurance Intermediaries: Law and 
Regulation is not intended as a discursive treatment of the subject, but rather as a 
collection of all of the relevant Acts, codes of conduct and extracts from leading 
cases. This information has been organised into several sections, each of which is 
introduced by commentary largely borrowed, revised and updated as required, 
from the 1987 book. 


A separate section is included on insurance company employees and tied agents. 
The ABI Codes of Practice for general and life insurances are put into context by a 
discussion of Harvest Trucking Co v Davis [1991] 2 Lloyd’s Rep 638. The author 
then critically examines the ‘lamentable situation’ which occurs when a customer 
seeks redress against a company’s representative for incorrect completion of a 
proposal form, reflected in Newsholme Brothers v Road Transport and General 
Insurance Co [1929] 2 KB 356 (CA). In a future service issue, he might usefully 
expand his discussion of an insurer’s obligation to advise its customer as to his 
particular insurance requirements by considering Fletcher v Manitoba Public 
Insurance Co (1990) 74 DLR (4th) 636. In Fletcher, the Supreme Court of Canada 
held an insurer liable for failing fully to inform one of its insureds about the 
available range of coverage. Would the English courts be likely to apply this 
holding to insurers dealing with their customers through company employees? If 
not, why not? 

Hodgin rightly attaches considerable importance to the Insurance Brokers 
(Registration) Act 1977, which has played a key role in the enhancement of the 
broker’s standing in the commercial sector. The highlights of the Act and the 
several statutory instruments it has spawned are reviewed, and the powers of the 
Insurance Brokers Registration Council noted. Mention is made of the Grants 
Scheme (established by Part IN of the Insurance Brokers Registration Council 
(Indemnity Insurance and Grant Scheme) Rules 1987), which provides 
compensation to individuals who suffer losses owing to negligence or fraud on the 
part of brokers. It is stated that candidates for the Scheme would include persons 
“who sought and were given advice even though no contract of insurance followed’ 
(paragraph 6.8). This does not appear to be quite correct, as R 7(1) specifies that 
persons entitled to apply for’a grant must be or have been insured under a United 
Kingdom policy of insurance. Thus, the Scheme would not cover someone who 
refrained from obtaining insurance after being incorrectly told by a broker that the 
desired form of coverage was unavailable. 


As both authors would no doubt acknowledge, the law governing intermediaries 
is in a state of constant development. Since The Law of Insurance Broking was 
published, important judgments have been given by the Court of Appeal in Punjab 
National Bank v De Boinville [1992] 1 Lloyd’s Rep 7 and the Commercial Court in 
Pryke v Gibbs Hartley Cooper Ltd [1991] 1 Lloyd’s Rep 602. These two decisions 
are, of course, discussed in Insurance Intermediaries, the looseleaf format of 
which should ensure that it remains up-to-date with the latest cases and regulations. 
Two service issues have been released since the book’s publication in early 1992, 
covering, among other developments, R v Life Assurance and Unit Trust 
Regulatory Organization Ltd [1992] 3 WLR 549 (CA), the only judicial decision 
thus far on the conduct of LAUTRO self-regulation proceedings. 
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The Law of Insurance Broking is best seen both as a comprehensive introduction 
to the subject and as a convenient vade mecum. The more compendious (and 
expensive) Insurance Intermediaries will find favour with the practitioner who 
needs to be completely current with recent developments and who seeks 
commentary on the details and practical aspects of the complex legislation and 
codes of conduct. Ultimately, the two books complement each other, and anyone 
seriously interested in this increasingly important area of insurance law will want 
to have both. 


Roger Harris* 


John A. Eisenberg, The Limits of Reason: Indeterminacy in Law, Education 
and Morality, New Brunswick and London: Transaction Publishers, 1992, viii 
184 pp, hb £28.95. 


Critical legal studies and Chicago law and economics have, in vastly different 
ways and for vastly different reasons, dominated modern American jurisprudential 
debate. Law and economics has attracted controversy owing to the fact that it is 
seen to embody the proposition that, in law, there are no free lunches. Critical 
legal studies has fostered controversy because it suggests that, in law, there are no 
right answers. For the proponent of critical legal studies, indeterminacy, rather 
than economic efficiency, is the primary characteristic of the common law. 

To claim that the law is indeterminate is, according to critical legal theorists, 
basically to assert, first of all, that every legal problem accommodates more than 
one viable solution and, second, that the choice of solution will of necessity be 
based on policy rather than on principle. Indeterminacy, in other words, is the key 
to explaining how law is essentially and unavoidably a political phenomenon. In 
The Limits of Reason, John Eisenberg approaches the subject of legal 
indeterminacy from a somewhat different angle. As a professor of education, 
Eisenberg is interested in how students of and educators in law underestimate the 
problem and the scope of indeterminacy. Since indeterminacy is “endemic to social 
existence,’ he argues, there is a ‘critical need’ for academic lawyers ‘to explore 
_.. the nature of social indeterminacy, how it operates[,] what it effects and 
foremost why it exists’ (p 6). Such an assertion seems to promise much. Little, 
alas, is delivered. 

‘TLlaw,’ we are told, ‘is a distinctive type of institution, whose workings are 
understandable at some levels, but inaccessable at others’ (p 163). ‘To understand 
law one must not only understand the nature of rules, principles, the modes of 
judgment and the institution of law. One must understand law as an historical 
process, the values and calculations of the parties involved in the dispute, the 
social forces, the technological superstructure, economic conditions, social values 
and many other factors combining to form a very pervasive dynamic process’ 
(p 135). The problem with Eisenberg’s argument is that this is all that there is to it. 
Basically, he tells us that there is much more to law than what we commonly see; 
that much of the legal universe is murky, hidden, indeterminate. The revelation of 
indeterminacy is, however, no longer hot news to legal theorists. Precisely what is 
to be done about the existence of indeterminacy — that is a different and much 
more interesting issue. 





*Graduate Student, London School of Economics and Political Science. 
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Studies of law by non-lawyers are often enlightening. But if a non-lawyer fails, 
as Eisenberg has failed, to appreciate just how much or how little lawyers know 
about their world, they run the risk of triteness. The Limits of Reason contains 
some interesting observations and is written from a novel perspective. But its 
central message was heard and absorbed by legal theorists some time ago. 


Neil Duxbury* 
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*Faculty of Law, University of Manchester. 
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Privatisation and Protection: Spatial and Sectoral 
Ideologies in British Policing and Crime Prevention 


Les Johnston* 


Introduction 


In Britain, ideological differences about policing and crime prevention occupy two 
dimensions: one sectoral, the other spatial. First, there is debate about the relative 
roles of the public and private sectors in policing and crime prevention. Second, 
there is dispute about the appropriate spatial level (central state or local state) from 
which police and crime prevention services should be provided and controlled. 
This article considers two aspects of these debates, both of which illustrate the 
complexity of the issues arising. Part One of the article examines police responses 
to the emergence of private, quasi-private and ‘hybrid’ police forces in some towns 
and cities, paying particular attention to the resurgence of municipal policing 
bodies. Part Two considers some of the changes which have occurred in crime 
prevention policy, changes which raise serious concerns about the nature and 
extent of public accountability, the rights and obligations of citizens and the 
relationship between central and local politics. 


A The Resurgence of Private and ‘Hybrid’ Forms of Policing 
(i) Who Polices? Sectoral Changes in Policing 


At present British policing is undergoing a crisis, the symptoms of which are many 
and varied. Recent exposure of police malpractice, following several cases of 
wrongful conviction, has exacerbated the problem of declining public confidence 
in the police. There is also widespread public criticism of the police due to their 
apparent inability to cope with escalating levels of recorded crime. At the same 
time, government continues to look for new ways of maximising output and 





*Deputy Director of the Centre for Police & Criminal Justice Studies, University of Exeter. 

This is a revised version of a paper previously presented at the 44th Annual Conference of the American 
Society of Criminology, New Orleans, November (1992) and at a meeting of the British Criminology 
Society Southern Branch, London, February (1993). Research for this article was undertaken whilst the 
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Chief Inspector Bryce-Bennet and Inspector Walker of the Metropolitan Police, Mrs J. Killian and 
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eliminating waste from police organisations.! There is, however, a more 
fundamental issue at the root of the crisis: the question of ‘who polices’? 

Had one asked the question ‘who polices?’ twenty years ago, one would have 
been met with blank incomprehension by British police and public alike. At that 
time it was assumed — however mistakenly — that public police forces enjoyed 
exclusive rights over those social functions which we call ‘policing.’ Historical 
analysis tells us, however, that policing has always consisted of a complex division 
of labour: a varying balance between public elements, private elements and those 
‘hybrid’ elements whose status is neither unambiguously private nor unambigu- 
ously public.” At present in Britain, that sectoral division of labour is being 
renegotiated. In the words of the Audit Commission: 

A debate about the boundaries of the core public role of police forces should be valuable, not least in 


defining the long term functions of the service at a time when its structure, and the scope for contracting 
out areas of law and order services, are increasingly under discussion. 


In fact, there has been surprisingly little genuine public debate — and even less 
rational political decision — on this issue. Instead, market forces and consumer 
demand are being allowed to redefine the division of labour within policing. This 
process is occurring in three ways. 

First, there is privatisation of functions, hitherto undertaken by public police 
forces. In recent months there have been several examples of this sort. Private 
security companies have been contracted by residents to patrol streets and housing 
estates in Hightown, near Liverpoolt and at Wigan in Lancashire,’ the latest in 
a long line of similar examples.° Arguably, a more significant event occurred 
some months ago when the Port of London Authority Constabulary, a body 
established by Act of Parliament in 1802, became the first statutory police force to 
be privatised. 

A second development has been the re-emergence of what one might call ‘citizen 
self-policing,’ activities ranging from citizen street patrols to the summary justice 
imposed by ‘vigilance committees.’ Though such activity is difficult to document, 
it would seem to be on the increase, various cases having come to light in recent 
years.’ Concern about the problem of vigilantism was again sparked off recently, 
following incidents in Manchester, North Wales and Norfolk.® 

Finally, there has been increasing activity in the ‘hybrid’? or ‘grey’! areas of 
policing, those forms undertaken by bodies occupying an ambiguous position with 





1 This process began with the demand for ‘effectiveness and efficiency,’ Home Office, Circular 114/83 
Manpower, Effectiveness and Efficiency in the Police Service (London: Home Office, 1983) and led on 
to the policy of ‘civilianization’ of police posts, Home Office, Circular 105/88 Civilian Staff in the 
Police Service (London: Home Office, 1988). Its latest manifestation is the ‘Sheehy Report’ on police 
pay, conditions of service and rank structure: Inquiry Into Police Responsibilities and Rewards 
(London: HMSO, 2 vols, 1993) Cm 2280.1. 

2 Johnston, The Rebirth of Private Policing (London: Routledge, 1992). 

3 Audit Commission, Taking Care of the Coppers: Income Generation by Provincial Police Forces 
(Audit Commission for Local Authorities and the National Health Service in England and Wales, 
Police Paper No 7, November 1990: 13—14). 

4 Police Review (1992) 7 February, p 244. 

5 Beatt, ‘Market Forces,’ Police Review (1992) 4 September, pp 1628— 1629. 

6 Boothroyd, ‘Nibbling Away at the Bobby’s Patch’ Police Review (1989) 13 January, pp 64—65. 

7 Factor and Stenson, ‘At the End of the Line,’ Youth in Society (1987) January, pp 18—19; Boothroyd, 
‘Angels With Dirty Faces,’ Police Review (1989) 6 January, pp 64—65; Craig, ‘Vigilantes Fill Police 
Shoes and Stop Thefts,’ Sunday Times (1989) 5 March; Johnston, op citn 2. 

8 Rawling, ‘Vigilantes v Villains,’ Police Review (1992) 11 September, pp 1680— 1681. 

9 Johnston, op cit n 2. 

10 Hoogenboom, ‘Grey Policing: A Theoretical Framework’ (1992) 2 Policing and Society, pp 17—30. 


t 


772 © The Modern Law Review Limited 1993 


November 1993] British Policing and Crime Prevention 


respect to the public-private sectoral divide. In Britain, such organisations are 
many and varied.!! Some are organised police forces of substantial size whose 
personnel have full constabulary powers such as the Atomic Energy Authority 
Constabulary,!2 the Ministry of Defence Police’? and the British Transport 
Police. Others, such as the Post Office Investigations Department, though public 
bodies, are increasingly involved in selling services to private customers. 
Particular controversy has arisen recently with the growth of ‘municipal’ police 
forces — bodies engaged in the policing of parks and open spaces and in the 
protection of council property, an issue considered below. 


(ii) Power to the Centre: Spatial Changes in Policing 


As regards the spatial balance of policing, this too is subject to change. British 
policing has been undergoing a process of centralisation for much of the past 
century. The pace of that centralisation has, however, been accelerated in recent 
years by three forces. 

The first of these was legislative change. In this respect, two pieces of legislation 
have had a significant impact on policing in England and Wales. First, the Police 
Act of 1964 (following the Royal Commission of 1962) established a ‘tripartite’ 
system of police governance. The character of tripartism need not concern us here, 
other than to say that one effect was to confirm an erosion of municipal influence 
over policing policy which had been evident for several decades. The 1964 Act 
was also accompanied by a series of amalgamations of police forces. This process 
was hastened by a second piece of legislation, the Local Government Act of 1972, 
which led to the reorganisation of local authorities in 1974. The effect of these 
amalgamations was striking. In the 1960s there had been more than 150 ‘Home 
Office’ police forces in England and Wales. By the mid-1970s there were only 43. 

A second catalyst for centralisation was the political and industrial unrest which 
spanned the period from the early 1970s to the mid-1980s. The culmination of this 
period of conflict occurred with the Miners Strike of 1984— 85. It was during this 
period that mutual aid arrangements between the various forces achieved such co- 
ordination that critics charged Britain with having a national police force. It was 
also during this period that the ‘tripartite’ arrangements were exposed as a sham, 
local police authorities discovering that they had little, if any, influence over their 
forces. 

Finally, there has been the influence of Europe. Debate about the prospects for a 
European Police Force has gone on for more than 20 years. Since 1976 there has 
been formal co-operation at government levels through the Trevi Conferences 
which were instigated to counter the terrorist threat. In 1985 the Trevi Conferences 
broadened their brief to include issues of international crime and, in so doing, put 
the policing issue back at the centre of the political agenda. The goal of European 
police integration was further enhanced by the signing of the Schengen Agreement 
in June 1990 by Germany, Belgium, Luxembourg, the Netherlands and France. By 
the terms of that agreement, police checks at the frontiers of signatories were 
abolished, hot pursuit across borders was permitted and the co-ordination and 


I 
11 Miller and Luke, Law Enforcement by Public Officials and Special Police Forces (London: Home 
Office, 4 vols, 1977). 
12 Johnston, ‘Nuclear Policing in Britain,’ Brookfield Paper No 8, Exeter: Centre for Police & Criminal 
Justice Studies (1992); Johnston, ‘Policing Plutonium,’ Policing and Society (forthcoming). 
13 Johnston, ‘An Unseen Force: the Ministry of Defence Police in the UK’ (1992) 3 Policing and Society, 
pp 23—40. 
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sharing of computerised information was encouraged. Though talk of a ‘Europol’ 
developing after 1 January 1993 is somewhat precipitate, it is undoubtedly true that 
British policing has begun to adapt to the prospect of growing cross-border crime 
in Europe. One indication of this has been the establishment of the National 
Criminal Intelligence Service (NCIS). Indications are that an increasing number of 
functions relating to organised crime and terrorism will be nationalised, so making 
supra-national co-ordination more feasible. 


(ii) The Re-emergence of Municipal Policing 


Although the centralising tendencies of the British state have reduced municipal 
influence over the larger police forces of today, it is important to realise that the 
legislative basis for some form of municipal police provision remains intact. Two 
pieces of legislation, the Public Health (Amendment) Act of 1907 and the Ministry 
of Housing and Local Government Provisional Order Confirmation (Greater 
London Parks & Open Spaces) Act of 1967, empower local authorities to swear in 
employees as constables for the purpose of securing local bye-laws. Some 
municipal authorities have also used specific local acts to establish constabularies 
for policing parks and open spaces, '* and it is right to say that a significant amount 
of local legislation still exists. Consider, for example, the ‘Paving Act’ of 1824, 
most of which is still in force.’ This legislation permits ‘Paving Commissioners’ 
to appoint “Watchmen and Patroles’ for policing Regents Park in London at night. 
Such persons, once appointed, will be sworn in as constables, will enjoy full police 
powers in their jurisdiction and will be provided with proper ‘Arms, Ammunition, 
Weapons and Clothing.’ 

In recent times, the development of municipal provision has been particularly 
marked in London. Three forces (in Brent, Wandsworth and Holland Park) have 
already been established and at the time of writing seven other boroughs are 
considering following their example. !6 

At Brent, staff from the Borough Security Department have been sworn in as 
constables since 1979, though the organisation only recently adopted the official 
title of “Brent Parks Constabulary.” The Constabulary operates with seventeen 
police constables and two supervisors, none of whom receive any training, a fact 
which has caused some concern in the Metropolitan Police.!’ 

In Wandsworth, the flagship of Thatcherite local government reform in the 
1980s, a Parks Constabulary was established when personnel from the ‘Mobile 
Parks Security Group’ were attested as constables in 1985. The force has an 
establishment of thirty-five officers, six of whom are dog handlers trained to Home 
Office standards, though it also swears in Special Constables. Uniformed officers 
carry out both mobile and foot patrols in marked police vehicles, covering parks, 
cemeteries, play areas and other urban spaces. Officers receive training in 
fingerprints, taped interviewing and crime reporting from the Metropolitan Police. 





14 Amongst those authorities are Birkenhead, Birmingham, Brighton, City of London, Epping Forest, 
Gloucester, Liverpool and Wirral CIPFA, Financial Information Service, Vol 24: Law and Order 
(London: Chartered Institute of Public Finance, 1989). 

15 Georgii IV Regis Cap 100 (‘An Act for more effectually paving, lighting, watching, cleansing and 
regulating the Regent’s Park together with the New Street from the Regent’s Park to Pall Mall, and 
from the New Streets and Improvements in the Neighbourhood of Parliament Street and Privy 
Gardens; and for maintaining a convenient Sewage for the same,’ 1824). 

16 Information gained from interview with Chief Inspector Colin Dennis and Mr Jeff Stevens of 
Wandsworth Parks Constabulary, 29 September 1992. 

17 Internal Memorandum, Metropolitan Police, December 1990. 
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The Constabulary also sells training to other organisations and ‘provides an 
advisory service to other local councils interested in setting up constabularies of 
their own. In 1991, £135,000 was generated from selling services." 

Of the three forces mentioned, the most recently established is that at Holland 
Park where patrols began in October 1991. The decision to establish a police force 
was taken following public concern about anti-social behaviour, crime and 
vandalism in public parks. There was also evidence of increased bye-law 
violations: illegal parking, cycling, skateboarding, loose dogs and the occurrence 
of ‘unseemly behaviour’ after dark.!? The force has an establishment of twelve, 
all three senior staff being former regular police officers. Four weeks training is 
provided through a special course run by the Metropolitan Police. Like 
Wandsworth officers, those from Holland Park are required to take arrested 
persons to the nearest Metropolitan Police station, though those from Holland 
Park, unlike their Wandsworth counterparts, do not take fingerprints. 

The expansion of these municipal forces in London and elsewhere can be seen as 
an attempt by local authorities to respond to local concerns about crime and social 
disorder in public places. Essentially, the aim is to provide local solutions under 
local control. So what is the official police response to this development? 


(iv) The Official Police Response 


The Metropolitan Police response to the prospect of various London boroughs 
establishing their own constabularies — albeit for the specific task of maintaining 
public compliance with bye-laws on municipal open spaces — has been mixed. On 
the one hand, day to day relations with existing forces are fairly good and there is a 
general awareness that they perform duties which would otherwise fall on the hard- 
pressed Metropolitan Police Service.” On the other hand, there is evident 
concern in New Scotland Yard about the legal, constitutional and operational 
implications of changes in the policing division of labour.’' In that respect, 
Metropolitan Police concern about the expansion of municipal forces has to be 
related to wider police concern about the expansion of private security, the growth 
of vigilantism and the plethora of hybrid bodies which are becoming involved in 
the policing of public space.” 

Predictably, the official police response — like that of the Home Office — has 
been inconsistent. In 1989, one (non-London) local authority sought Home Office 
advice about the powers of parks constables under the Police and Criminal 
Evidence Act 1984. At this time the view expressed was that parks constables 
enjoyed all of the powers of Home Office constables within the jurisdictional 
confines of the park.? That view has now changed due to concern about two 





18 op cit n 16. 

19 Royal Borough of Kensington & Chelsea, Report by Director General Service. Keepering Holland 
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disseminating advice to relevant police divisions. Much of this documentation expressed concern about 
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22 Association of Chief Police Officers, A Review of the Private Security Sector (North Wales Police, 
1988). 

23 Home Office communication to Hertsmere Borough Council, September 1989. 


© The Modern Law Review Limited 1993 775 


The Modern Law Review [Vol. 56 


issues: the Metropolitan Police’s own involvement in training parks constables; 
and consideration of the full implications of the 1989 advice. 

Training is a particularly controversial issue. The Metropolitan Police train both 
Wandsworth and Holland Park Police on the grounds that to refuse to do so would 
be counter-productive. First, Metropolitan Custody Officers receive prisoners 
from both forces on a regular basis and some training in custody procedures is 
imperative. Second, it is felt that the police would themselves be the principal 
victims of any negative publicity arising from untrained parks constables 
exceeding their powers. Here the reasoning is simple. To the average Londoner all 
police officers are Metropolitan police officers.24 Despite this, there remains 
considerable uncertainty within the organisation about the benefits of continued 
involvement. On the one hand, it is felt that, without training, parks constables 
might exceed their powers and, by so doing, compromise the Service. On the other 
hand, there is a fear that should a trained parks constable exceed his or her powers 
(or simply make a mistake) the Metropolitan Police might be held accountable: 
even worse, that it might be open to civil litigation. As yet, this issue remains 
unresolved.” 

There is equal uncertainty in respect of the legal powers of parks constables. The 
Home Office advice given in 1989 implied that since they enjoyed full police 
powers within their jurisdictions — rather than mere citizen powers — there was 
nothing to prevent them from carrying truncheons on duty and driving vehicles 
equipped with flashing blue lights. The Metropolitan Police regarded this prospect 
with trepidation and sought Counsel’s advice on the matter of legal powers through 
the Solicitor’s Branch. This opinion appeared in a lengthy report issued in 
February 1990, later advice being issued in May 1990 and in October 1991.26 

The central proposition of Counsel’s advice was that a distinction should be 
drawn between police officers and ‘bodies of constables which are not police 
forces.’*” In effect, this enabled a distinction to be drawn between parks 
constables (along with other bodies of constables such as the British Transport 
Police) and what one might call ‘real’ police (those officers in the 51 United 
Kingdom forces coming under the jurisdiction of the 1964 Police Act). In 
particular, it was said that the parks constable’s authority does not extend to the 
enforcement of general law. This interpretation is based upon a key phrase 
contained in the 1967 Act.” That Act states that a local authority may procure 
officers appointed by them for the purpose of securing the observance of 
enactments and bye-laws, ‘to be sworn in as constables for that purpose.’2? In 
Counsel’s view, the phrase ‘for that purpose’ suggests that constables have no 
authority to enforce the Theft Act, the Criminal Damage Act or other pieces of 
‘general’ legislation — save for that enjoyed by any other citizen. 

Counsel further advised that although section 1 of the Police & Criminal 
Evidence Act 1984 gives powers of ‘stop and search’ to all ‘constables,’ such 
powers cannot apply to parks constables. Similarly, it was said that constables who 
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24 View expressed in interview, op cit n 20. 

25 op cit n 21. 

26 The three instalments of Counsel’s Advice appeared under the title re The Constitutional Position of 
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are appointed solely to enforce park regulations do not have the authority to carry 
truncheons, and that only constables who drive emergency vehicles are permitted 
to fit them with blue lights. 

Although Counsel’s advice has been adopted by the Metropolitan Police and the 
Home Office, far from resolving the issue it has merely generated uncertainty 
amongst municipal forces. Thus, whilst the Wandsworth Parks Constabulary 
continues to assert that, subject to their own jurisdiction, its constables possess 
powers under the Police & Criminal Evidence Act equivalent to those held by 
Metropolitan officers, the Holland Park Police have acceded to Counsel’s view 
that such powers are ‘circumscribed.’ 

The problem is that the basis upon which Counsel’s advice is founded is itself 
open to different interpretations. Counsel’s view on the circumscription of powers 
is founded upon the following statement in Halsbury’s Laws of England: 


The jurisdiction of such a constable is limited to the purposes for which he is appointed, and his 
authority as a constable does not appear to extend to the enforcement of the general law.” 


One alternative interpretation,?! however, suggests that the term “ general law’ 
refers here to the ‘wide legal powers held by the police’ — as distinct from 
common law powers held by all constables. In respect of the latter powers, a key 
consideration is the responsibility of any constable to ‘maintain the Queen’s 
peace.’ In other words, some conception of ‘securing the peace’ — or, to put it in 
the conceptual framework of the sociology of policing, to go about the function of 
‘order maintenance’22 — is inherent in any notion of ‘the constable.’ In short, an 
alternative view would maintain that to possess constabulary status is, of itself, to 
have the authority to deal with breaches of the peace — including the powers 
necessary to restrict a citizen’s liberty.” 


(v) Towards a New Division of Labour in Policing 


Municipal policing provides a useful illustration of what has been referred to as the 
changing sectoral and spatial balance in British policing. At the spatial level it is an 
attempt to re-insert an element of local authority control into the policing of public 
space. At the sectoral level it raises the question of who polices? 

Municipal policing is certainly not ‘private policing,’ though it is significant that 
commentators from the British police invariably refer to it as such: evidence of 
their conviction that they alone hold a public mandate. Yet, it is not ‘public’ in the 
same sense as Home Office forces are ‘public.’ The author has suggested 
elsewhere that municipal forces — whose development has to be seen as part of a 
wider expansion of municipal security in Britain — are, in fact, best conceived of 
as hybrid policing organisations.** Such hybrid bodies have been ignored by 
sociologists of policing in the past, though they often possess powers far in excess 
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of those held by traditional police forces.*> Even in the relatively innocuous world 
of municipal policing, this much is evident: 
It shall be lawful for any officer of the Council to exclude or remove from any open space any person 


committing any breach of the ... bye-laws, and all gypsies, hawkers . . . beggars ... rogues and 
vagabonds.”* 


Ultimately, the issue of municipal policing, like that of private policing itself, is 
about the question of which policing bodies should have a monopoly over public 
space. Some years ago a senior police officer, Susan Davies, suggested that Britain 
might develop a ‘two-tier’ policing system.>’ The first tier would consist of sworn 
officers with full powers. The second tier would consist of uniformed, but 
unsworn, ‘street wardens’ whose job would be to deal with everyday nuisances: 
‘the litter bug, youngsters with skate-boards, or careless pet-owners allowing dogs 
to foul pavements.’** This model has already been developed in other countries. 
In San Francisco, ‘patrol specials’ deputised with ‘peace officer’ powers have 
operated for many years. In Victoria in Australia, local shires employ ‘bye-law 
officers? who possess authority over litter, environmental protection, marine 
regulations, fire hazards, parking offences and a variety of other local laws.39 

There were two main aims behind the proposal by Davies. First, it was seen as a 
way of releasing sworn officers from mundane tasks, thereby permitting them to 
concentrate on duties requiring the exercise of constabulary powers. More 
Significantly, it was seen as a preferable alternative to the expansion of private 
security and municipal sponsored security schemes, both of which Davies felt 
would ‘erode the position of the police.’ Here, then, is the crux of the issue. In 
Britain, the police still look on overt attempts by private or hybrid bodies to 
challenge their monopoly of ‘everyday’ public space with suspicion. 

That is not to say, of course, that public-private partnerships might not be 
accepted by the police in other ways. One recent event of some signififance was 
the invitation given by the Association of Chief Police Officers to David Fletcher, 
Chief Executive of the British Security Industry Association, to address the 1992 
Association Conference. Fletcher’s speech aimed to identify both areas of potential 
co-operation between police and private security (hostage taking, terrorist risks, 
etc) as well as areas which might, in future, be contracted out fully to the industry 
(such as traffic duties). The issue of the private sector’s role in policing and 
protection is discussed more fully in the concluding section of this article. 


T n Sectoral and Spatial Dynamics of Crime Prevention 
olicy 


In crime prevention policy many of the same sectoral and spatial shifts are 
occurring as appear in policing policy. First, one can observe the growing 
involvement of private bodies in policy-making and implementation, though here 
there is significantly less controversy about the principle of such involvement than 
there is in the policing arena. Second, one can observe very real tensions between 
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the rhetoric of crime prevention policy (expressed in terms of local autonomy) and 
the manner in which that policy is controlled from the centre. Finally, one can 
see the emergence of a complicated discourse about the rights, roles and 
responsibilities of ‘citizens’ vis-d-vis “the community.’ Before considering these 
developments, however, let us consider the wider context of crime prevention 
policy. 


(i) The Context of Community Crime Prevention 


Policies advocated in Britain for community crime prevention‘! reflect strategies 
found in other western countries. In the Netherlands, for example, the rationale of 
community crime prevention has been articulated forcefully. Here, after the 
setting up of the Roethof Committee in 1983, a comprehensive plan for the social 
prevention of petty crime was launched. Significantly, this entailed the 
development of a ‘mixed’ model of social control, where formal and informal, 
public and private, and local and national agencies were encouraged to combine in 
a network of supervision. This strategy involved a number of elements. First, it 
was stipulated that planning, architecture and design should aim to make the 
surveillance of young people in particular easier, and the commission of offences 
more difficult. Second, it was recognised that supervision by public officials was 
inadequate, the number of wardens, bus conductors and others having shrunk 
during the 1970s. Specifically, it was felt that ‘surveillance of potential law- 
breakers by persons whose occupational duties cover a whole field, such as 
drivers, janitors, shop assistants, sports coaches, youth workers, etc, should be 
extended as far as possible.’*? Third, it was recognised that the application of 
criminal law was not the best solution to petty crime. Instead, ‘the strengthening of 
non-police surveillance of possible law-breakers’ was to be developed in private, 
public and semi-public areas of life, by ‘involving the citizen more and more in the 
maintenance of law and order,’ as well as by ‘strengthening the supervisory 
function of the intermediary structures’ of family, work and recreation.” 

Some of the ideas expressed in the Dutch model have parallels in Britain. One of 
the key features of the British experience, for example, has been the attempt to 
encourage the provision of services by informal and voluntary means, rather than 
through the state. As one prominent right-wing commentator put it: ‘the more 
society can be policed by the family . . . and the less by the state, the more likely it 
is that such a society will be orderly and liberal.’“* It would be a mistake, 
however, to regard voluntary and informal provision as a product of right-wing 
ideology alone. After all, much of the demand for informal mechanisms of justice 
(mediation, reparation, conciliation and arbitration) came from liberal lawyers and 
criminologists in the 1970s. Moreover, both the welfare state in general, and the 
criminal justice system in particular, have long been characterised by a ‘mixed 
economy’ of public, commercial and voluntary elements. 


nl 


41 Home Office, Circular 84/1 Crime Prevention (London: Home Office, 1984). 

42 Van Dijk and Junger-Tas, ‘Trends in Crime Prevention in the Netherlands’ in Hope and Shaw (eds), 
Communities and Crime Reduction (London: Home Office Research and Planning Unit, 1988) 
pp 260—276. 

43 ibid pp 264—265. 

44 Johnson, ‘Family Reunion,’ The Observer (1982) 10 October, p 27. 

45 Matthews, ‘Privatisation in Perspective’ in Matthews (ed), Privatising Criminal Justice (London: 
Sage, 1989) pp 1—23. 


© The Modern Law Review Limited 1993 779 


The Modern Law Review [Vol. 56 


The relationship between these different elements is often complex. For 
example, the status of voluntary agencies is sometimes difficult to define. In 
Britain, the National Association for the Care and Resettlement of Offenders 
(NACRO) is regarded as a voluntary body. Yet, it has always had close ties with 
the state. Examples of this sort suggest that any attempt to draw 4a rigid 
distinction between public, private and voluntary elements is fraught with 
difficulty. In effect, criminal justice is provided through a structural complex 
whose balance alters according to social and political conditions. A key feature of 
this complex is the ‘blurring of the boundaries’ between the public, private and 
informal sectors. 


(ii) Private Sector Involvement in Crime Prevention 


In Britain, as in the USA, private companies have begun to play an active role in 
crime prevention. This involvement can take a variety of forms. In 1989, for 
example, Royal Insurance donated £100,000 of property-marking kits for use in 
neighbourhood watch schemes. Another recent initiative, ‘Crime Concern,’ was 
established in 1988 through financial support from the Home Office and from 
Woolworths plc. The establishment of ‘Crime Concern’ followed a pledge made in 
the 1987 Conservative election manifesto to ‘build on the support of the public by 
establishing a national organisation to promote the best practices in local crime 
prevention initiatives.” The organisation is run by an Advisory Board with 
representatives from the police, local government, business, trade unions, the 
voluntary sector, the judiciary, the Church and political parties. By the end of the 
first year, it had helped to establish crime reduction programmes in fifteen towns, 
was developing a national strategy to support neighbourhood watch and had raised 
£750,000 for local crime prevention projects.“ 

In certain respects, not least the fact that police resources are finite, the case for 
increased private sector involvement in crime prevention is a persuasive one. 
Recent Home Office policy has reflected this view, strong emphasis being placed 
upon the merits of ‘partnership’ between public and private agencies.*® But to 
what extent is such partnership feasible? In a recent article, Roy Carter, Corporate 
Communications Director of Group Sonitrol Security Systems Ltd, and a 
consultant to the Home Office course for police community liaison officers, sought 
to demonstrate that there is ‘no fundamental conflict between the private sector’s 
commercial obligations and its support for community safety issues.” Carter 
went on to suggest that support for community safety issues both offers 
commercial opportunities and contributes to business loss prevention: in short, that 
it can provide short-term and long-term commercial advantages (‘added value’) to 
companies. 

Private sector involvement may, then, be feasible. But there are drawbacks. Ina 
statement made shortly after the establishment of ‘Crime Concern,’ its Chairman, 
Steven Norris, touched on a critical issue. One of the main aims of the 
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organisation, he said, was ‘as far as possible to be financially independent, because 
with independence comes the ability to be constructively critical from time to 
time.’ Interestingly, Norris was referring here to ‘independence’ from Home 
Office influence. But it is the case that an organisation’s priorities may equally be 
compromised by its dependence on private funding. 

This issue has come to the fore with the development of commercially funded 
media campaigns to encourage citizen involvement in crime prevention activity. 
One issue raised by programmes such as ‘Crimestoppers’ and ‘Crimewatch UK’ 
concerns their potential for influencing crime prevention agendas. ‘Crimewatch 
UK,’ for example, focuses on stories with a potential for dramatic reconstruction 
(murder, armed robbery, rape, etc). This means that mundane crime is excluded, 
along with categories such as corporate and political crime.>! However, the huge 
audience for such programmes raises the matter of their social impact. To what 
extent does an elite consisting of police, media and business representatives have 
the potential to shape public perceptions of crime? And, if so, to what extent do 
those representations conform with public experience — particularly at the local 
level? 


(iii) Localism and Centralism 


In Britain there is now general commitment across the political spectrum to the 
principle of crime prevention through multi-agency or inter-agency means. Most 
recently, this multi-agency principle has been re-cast as the ‘Partnership 
Approach’ to crime prevention. Despite this general support for multi-agency 
principles, however, two qualifications have to be made. First, the character of 
multi-agency work can be expressed in different ways. There is, in short, a 
political and ideological debate about how the process should work. Second, 
attachment to the principle is as much a matter of faith as of reason. This point was 
put forcefully in the report by James Morgan's Working Group to the Home Office 
Conference on Crime Prevention (hereafter the ‘Morgan Report’): ‘The case for 
the partnership approach stands virtually unchallenged but hardly tested.’>? 
Government commitment to multi-agency crime prevention began in the early 
1980s. By 1984 the Home Office Crime Prevention Unit had been established and 
in the same year an interdepartmental circular was issued expressing commitment 
to the ‘co-ordinated’ approach. In 1986 the Crime Prevention Unit launched the 
‘Five Towns’ initiative, effectively a demonstration project for the principles laid 
down in the circular. In 1988 a further scheme, the ‘Safer Cities Programme,’ was 
established to build upon lessons drawn from that earlier project. One of the 
problems identified by observers of these policies has been the relationship 
between central and local government with respect to funding and control. For 
example, Bright has noted that the circular of 1984, despite its successful 
promotion of the multi-agency approach, had serious flaws. In his view, ‘its 
guidance on leadership was weak (reflecting its unwillingness to confer a central 
role on local authorities) and it offered no extra resources.’ As a result, many of 
the multi-agency bodies established either did not know what to do or, if they did, 
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lacked the resources to do it. Interestingly, the same author notes that the later 
circular, Partnership in Crime Prevention,’** reproduces some of the original 
problems, ‘leaving ill-defined the respective roles of the police, local government, 
statutory bodies, voluntary and private sectors, and failing to give a leadership role 
to local government.’ 

Bright’s comments are by no means isolated ones. King notes that the rhetoric of 
‘Crime Concern’ and ‘Safer Cities’ emphasises the significance of locally 
organised initiatives. Yet control of these bodies and their related initiatives is in 
the hands of central government: 


In neither of these organisations is there any accountability to the local electorate or any local control 
over which local projects should receive major funding.® 


This problem of allocating responsibility to the local level without granting local 
power is also recognised in the Morgan Report: 
A particular concern for the Group has been that the absence of elected members from crime prevention 
structures may have had the effect of marginalising crime prevention from mainstream local political 


issues. Any meaningful local structure for crime prevention must relate to the local democratic 
structure. Local authorities should decide for themselves how best this can be achieved.” 


A relatively consistent picture appears, then, to emerge from commentary on the 
British experience of multi-agency approaches. First, there is widespread 
recognition that multi-agency strategies cannot work without local elected bodies 
being given a clear set of responsibilities. For this reason both the Morgan Report 
and the Labour Party” have, separately, proposed that local authorities be granted 
a clear statutory responsibility for community safety and crime prevention 
programmes. Second, there is recognition that without adequate funding at local 
levels — as distinct from costly publicity schemes orchestrated from the centre — 
there can be no effective implementation of the partnership approach. Again, this 
factor is recognised in the recommendations in the Morgan Report for the 
employment of co-ordinators, support staff and training for multi-agency schemes. 

Beyond that, of course, there are other, somewhat broader questions about both 
the practicality and the ethics of multi-agency work. Bottom’s review of recent 
research on inter-agency work in Britain identifies three issues for future 
consideration. First, what are the implications of power differentials between the 
different ‘partners’? Second, are agencies willing to give up some of their 
autonomy for the collective good? Third, to what extent should we accept that the 
different functions of agencies (such as police and social workers) should properly 
(and ethically) limit their co-operation?” This last issue is a particularly important 
one. In Britain there is widespread support for the multi-agency approach. Such 
concern as has been expressed by critics has related, by and large, to the 
contradiction between the ideology of local autonomy and the reality of central 
control. There are, however, some critics who express deeper concerns about 
existing forms of the partnership approach. Left realist criminologists, for 
instance, though supportive of multi-agency work, would wish to see it 
reconstituted in a number of crucial respects. First, a rigorous distinction would be 
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drawn between police and social work roles: ‘Social work is social work and 
policing is policing.” Second, policing, far from being permitted to colonise 
multi-agency work and invade new areas of social life through ‘community’ 
initiatives, would become ‘minimal’ in its scope. Effectively, its intervention 
would be limited to situations where the criminal law is broken and where there is 
public demand for police involvement.®! Third, multi-agency work, far from 
seeking to eradicate conflict between agencies, would provide a forum for debate. 
In effect, politics would be re-inserted into the process, the local authority having 
an overall co-ordinating role for ensuring corporate decisions would be reached. 

Whatever the strengths and weaknesses of the realist position, the issues being 
posed here are surely the right ones. The expansion of multi-agency work raises 
political and ethical problems which central government has either ignored or 
chosen to deal with as ‘administrative’ difficulties. Though a sanitised and 
apolitical multi-agency framework might, arguably, make implementation of 
policy a little easier — particularly if that policy is shaped from the centre — the 
ethical and political costs of such implementation would surely be excessive. 
Significantly, concern about the potentially oppressive consequences of multi- 
agency work has been expressed by commentators from both ends of the political 
spectrum. Gordon’s Marxist critique envisages a future where multi-agency co- 
ordination engenders a ‘local police state’ in which political interests completely 
absorb civil society. Interestingly, Alderson, the leading proponent of the multi- 
agency model of community policing, recognises the same danger when he 
remarks that the most effective form of multi-agency co-ordination arose in Nazi 
Germany .© 


(iv) The Dynamics of ‘Active Citizenship’ 


Finally, there is the issue of citizenship. ‘Citizenship’ has become a central 
concept in Conservative political discourse during the last few years. Specifically, 
it has provided the basis for political policies geared towards securing the rights of 
individual consumers and tax-payers through the idea of the ‘Citizen’s Charter. >In 
fact, the significance of citizenship as the focus of Conservative politics cannot be 
underestimated, for it encapsulates much of the dynamics of sectoral and spatial 
change discussed here. This point can be demonstrated most clearly in respect of 
policy on crime prevention. 

For much of the last decade, Conservative crime prevention policy has been 
promulgated upon the mobilisation of the ‘active citizen.’ In concrete terms, the 
most direct consequence of this position has been government commitment to 
Neighbourhood Watch. The first British scheme was set up in 1982. By August 
1989, the Home Office claimed that no less than 74,000 watch schemes were 
active. A year later, the total had risen to 81,000, new schemes appearing at the 
rate of 600 per week. 

Proof of the effectiveness of watch schemes, like proof of the success of multi- 
agency work, is difficult to come by. This did not, of course, prevent Government 
Ministers in 1988 from making extravagant claims about the direct impact of watch 
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schemes on (at that time) declining rates of recorded crime: a case of evangelical 
zeal being inversely related to the quality of empirical evidence. Though 
Conservative opinion remained unaffected by subsequent empirical studies which 
demonstrated ‘no measured impact [by neighbourhood watch] ... on the crime 
rate,’™ one would have anticipated that the escalating crime figures of 1990 would 
have encouraged a degree of prudence. In this context, the response from John 
Patten, then Home Office Minister, was interesting. In 1989 he had announced that 
the drop in recorded property crime was due to the coverage by neighbourhood 
watch of no less than 3.5 million households.© In 1990 he declared that the 
sharpest increase in recorded crime since 1857 was a result of the benefits of 
neighbourhood watch being restricted to ‘only 4 million households.’ 

The example is an important one because it demonstrates the extent of 
governmental commitment to a particular form of citizenship. The point about the 
Government’s focus on neighbourhood watch, like its desire to boost the 
recruitment of volunteer special constables, is the desire to mobilise not just ‘any 
old citizens’ but ‘responsible’ ones. As the Government knows, the policy of 
encouraging active citizenship is fraught with danger since, once launched, it 
might be difficult to control. It is for this reason that the Home Office is horrified 
by any suggestion that neighbourhood watch might ‘take to the streets’ in the form 
of citizen patrol groups. Whilst ‘responsible citizenship,’ as encapsulated in 
neighbourhood watch, is an individualistic (privatised) form of self-protection, 
‘autonomous citizenship’ (whereby groups engage in self-protective activity 
without the formal approval of the state) has been rejected consistently and 
forcefully by the Government.® Yet, as was indicated earlier, there is evidence 
that the latter form is re-emerging in its own right. 

The Government’s dilemma over active citizenship — having extolled its 
virtues, how to control it — is part of a more fundamental debate. The concept of 
active citizenship is, in fact, part of a wider discourse about the public-private 
divide (sectoral dynamics) and the appropriate locus of accountability and control 
(spatial dynamics). This much is confirmed in Douglas Hurd’s celebrated 
declaration of principles. Active citizenship, Hurd insists, does not mean an 
abrogation of the state’s responsibilities. The ‘massive public services’ (including 
public criminal justice) will continue to function. But ‘alongside, and in the gaps 
between these services, are a myriad of needs which are not best met by creating or 
extending a bureaucratic scheme.’ Here, then, is a subtle mode of political 
intervention which, far from confronting public services head on, operates at the 
interstices of sectoral and spatial divisions (the ‘ gaps in between’). Ostensibly, the 
Government’s concept of citizenship is about social rights and responsibilities. 
Fundamentally, it is a political agenda whose aim is to reconstruct sectoral and 
spatial boundaries in new forms. 


CC oo nmr 


64 Bennett, Evaluating Neighbourhood Watch (Aldershot: Gower, 1990). 

65 Quoted in Jones, ‘Surge in Crime Watch Schemes,’ The Independent (1989) 9 August. 

66 Quoted in Cowdry, ‘Recorded Offence Climb by 15% to 4 Million,’ The Times (1990) 29 June. 

67 This rejection has been prolonged. Witness John Patten’s denial of the Guardian Angels at the Young 
Conservatives Conference in February 1989 and his objection to neighbourhood watch ‘taking to the 
streets’ (interview with Jonathan Dimbleby, ‘On the Record,’ BBC1, March 1989). See also Travis 
and Donegan, ‘Howard Picks Up Volunteer Village Constable Idea,’ The Guardian (1993) 20 July, 
regarding the proposed recruitment of ‘responsible citizens’ who might ‘take the sting’ out of rural 
vigilantism. 

68 Hurd, ‘Freedom Will Flourish When Citizens Accept Responsibility,’ The Independent (1989) 13 
September. 


7184 © The Modern Law Review Limited 1993 


November 1993] British Policing and Crime Prevention 
Conclusion: Policing and Protection in Postmodern Society 


What, then, are the social and legal implications of sectoral and spatial 
restructuring? First, let us consider the issue of hybrid policing with particular 
reference to municipal police organisations. Consideration of this issue is best 
approached by further examination of Counsel’s Advice on municipal policing in 
London. 

It will be recalled that that Advice sought to make a distinction between police 
officers and ‘bodies of constables which are not police forces’® and ‘which 
probably ought not to use such a name. °”? The rationale for this argument needs to 
be examined carefully since it is meant to justify the restriction of the term ‘police’ 
to a specific and limited number of organisations. Moreover, it is intended to show 
that the powers of some constables (thereafter designated ‘police’) are inherently 
different from and superior to the powers of other constables (deemed to be 
‘non-police’). 

Counsel’s Advice is constructed as follows. It is noted that the police originate 
from common law constables, statutory police forces only beginning to appear in 
the nineteenth century. In London, the Metropolitan Police Act 1829 and the City 
of London Police Act 1839 established police forces by statute. Subsequently, 
throughout Britain, a number of other bodies were established by statute, most for 
specific purposes in respect of the policing of designated areas such as docks, 
harbours, canals and railways. In Counsel’s view, ‘[s]ome of these bodies may call 
themselves ‘‘police’’ because they are referred to as such in their statute of origin, 
but I consider that the others should not use the name.’”! 

This comment has interesting implications. Apparently, some organisations, 
such as the British Transport Police, may call themselves ‘police’ because the term 
is used in their statute of origin. (Here, Counsel insists that the full title of the 
Police Act 1964 — ‘An Act to re-enact with modifications certain enactments 
relating to police forces in England and Wales, to amend the Police (Scotland) Act 
1956, and to make further provision with respect to the police’ — is significant 
precisely because it is directed at police forces, rather than other bodies of 
constables.) Likewise, the Ministry of Defence Police which, we are told, was ‘set 
up by the Ministry of Defence Police Act 1987’” can also be regarded as a 
genuine police force. 

There are, however, two problems with this position. First, the Ministry of 
Defence Police existed long before the 1987 legislation, having been established 
by the merging of the Admiralty, Army and Air Force Constabularies in 1971. 
Until the 1987 Act extended its already very considerable powers, the force owed 
its statutory basis to the 1923 Special Constables Act.” Yet, the Advice would 
have us believe that prior to 1987 this organisation was, somehow, not a ‘police 
force.’ Second, according to the principles outlined in the Advice, a body such as 
the Atomic Energy Authority Constabulary, whose powers are very similar to 
those of the Ministry of Defence Police, would also be precluded from describing 
its officers as ‘police.’ 
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It is interesting to contrast Counsel’s position on the question of what defines a 
police force with a number of others. Contrary to Counsel’s Advice, most who 
have written about “bodies of statutory constables’ prefer to describe them as 
“special police forces.’ That view is particularly evident, for example, in Miller 
and Luke’s lengthy study of law enforcement by such special police forces 
(namely, those statutory forces not attached to the Home Office). Miller and Luke 
also insist that nothing in law prevents a person from describing himself or herself 
as a ‘constable’ or a ‘police officer.’ Moreover, they argue that neither of these 
terms is necessarily restricted in law to those in possession of statutory powers.” 
Much the same point is made elsewhere: 

A special police force is made up of [constables sworn in under an Act of Parliament] .. . There is, 


however, no restriction on the use of the terms ‘constable’ and ‘police’ and they are sometimes applied 
to members of private, commercial security organisations.” 


The interpretation given in Halsbury’s Laws of England is also a matter of 
particular interest, given Counsel’s reliance upon that same source to justify the 
argument that the powers of municipal constables are strictly limited. Here, 
Halsbury defines a police force in terms of the common law powers enjoyed by all 
constables: “in essence a police force is neither more nor less than a number of 
individual constables whose status derives from the common law, organised 
together in the interests of efficiency.’’” 

There is one further element of Counsel’s Advice which deserves consideration, 
namely the observation that the powers of statutory constables ‘are always limited 
by the statute or statutes under which they were instituted.” In Counsel’s 
opinion, some constables might possess full police powers subject to a 
jurisdictional limit (for example, Royal Parks Constables, British Transport 
Police), whilst others possess only limited police powers within a given 
jurisdiction (for example, Wandsworth Parks Constabulary). 

Two issues arise in respect of this position. First, the content of that Advice 
remains contested. In Wandsworth, following legal advice, the Constabulary’s 
public relations leaflet continues to insist that constables possess full police powers 
within the perimeters of council property: “Constables are responsible for all Law 
enforcement, including bye-laws and park regulations within the Boroughs parks 
[and] possess all the powers of arrest and search given to the Metropolitan Police 
whilst on patrol in the parks, commons and open spaces.’”* As yet, this issue of 
constabulary powers remains unresolved. 

A second issue is, however, equally important. Constabulary powers and the 
statutory limitations that surround them are not fixed for all time. It may be true to 
argue, as Counsel does, that parks police do not have the ‘right of hot pursuit’ 
beyond their specific territorial jurisdiction. Yet, the same could be said of the 43 
‘Home Office’ police forces prior to the 1964 Act, for it was only then that police 
constables in England and Wales were granted unlimited jurisdictional powers. 
Prior to that Act, a constable’s powers could only be exercised in force areas 
which were immediately contiguous to his or her own force boundary. This point 
is an important one because — as will be illustrated in a moment — at least two 
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hybrid police bodies in Britain have had significant expansion in their powers and 
operational jurisdictions in recent years. 

Let us move on, then, to consider not just municipal policing but the hybrid 
policing of which it is a part. At present, there are about 125,000 police officers in 
the 43 constabularies in England and Wales. In fact, this figure represents a huge 
underestimation of the numbers engaged in formal policing activity. A 1977 
review of law enforcement by agents other than police officers attached to Home 
Office forces calculated that there were about 10,000 persons with full 
constabulary powers employed by almost 40 special police forces in England and 
Wales. A further 16,000 prison officers held the office of constable. In addition to 
that, 33,000 persons employed by local and central government had law 
enforcement duties without possession of constabulary powers. In effect, during 
the mid-1970s more than 57,000 people — excluding private security personnel — 
were engaged in some form of policing.” Given what is known about subsequent 
developments in the UK and Europe,® it seems likely that the numbers engaged in 
such hybrid activity are significantly greater now than twenty years ago. 

This activity comprises a mass of agencies whose formal status and operational 
activity cuts across the public-private divide in complex ways. Some are organised 
and uniformed police forces. Others consist merely of agents possessing specific 
legal powers. Some employ persons with full constabulary powers. Others do not. 
Classification is, therefore, difficult because of the wide variations between 
organisations.®! Some are public agencies engaged in functions relating to state 
security (for example, immigration staff); others are public bodies which sell 
services on a commercial basis either to private companies or to the state (for 
example, the Post Office Investigation Department). In most cases, the powers of 
such bodies are more circumscribed than those of ‘Home Office’ police forces. In 
some situations, however, the legal powers of personnel far exceed those of 
ordinary police constables. 

Consider two special police forces, the Atomic Energy Authority Constabulary” 
and the Ministry of Defence Police. Originally, the powers of 
each of these organisations were contained in section 3 of the Special Constables 
Act 1923. Subsequently, both forces had their powers and jurisdictions extended 
by specific (and similar) Acts of Parliament: the Atomic Energy Authority (Special 
Constables) Act 1976 and the Ministry of Defence Police Act 1987. What is 
interesting in the context of current — sometimes hysterical — concern about the 
prospect of a ‘national police force’ emerging in the UK is that the 1976 and 1987 
Acts established two such police forces without any apparent public awareness. 
The organisations concerned are armed, civil (that is to say non-military) police 
forces, whose personnel enjoy full constabulary powers, undertake training at 
Home Office establishments, engage in joint operations with (and in the case of the 
Ministry of Defence Police offer mutual aid to) ‘Home Office’ police forces, and 
carry out armed operational duties on public roads and in other public places. 

Though these organisations are clearly public and civil police forces, their 
operational activity is overlaid by various private and military aspects. For 
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example, the Atomic Energy Authority Constabulary provides armed escort on 
public roads both for civil and military plutonium. Ministry of Defence sites are 
protected by a complex mixture of intersecting bodies: the Ministry of Defence 
Police, civilian guards, military guards, private security guards, and the local 
police constabulary whose chief constable has, in principle if not in practice, 
ultimate authority for determining operational policy in respect of on-site incidents 
involving crime and terrorism.™ 

To focus on whether such hybrid organisations are to be called ‘police forces’ or 
not is, surely, to miss the point. The critical question concerns the nature of the 
powers held by such organisations and the extent to which they are publicly 
accountable. Bodies such as the Atomic Energy Authority Constabulary and the 
Ministry of Defence Police are accountable to their ‘users,’ British Nuclear Fuels 
plc and the Ministry of Defence, through police committees. Despite the fact that a 
significant amount of their operational activity takes place on public space, 
however, their accountability to the general public is much more problematical, 
attempts by MPs to raise questions in Parliament invariably being unsuccessful.* 

Some hybrid organisations are, then, relatively immune from the scrutiny of the 
general public. By contrast, others, such as municipal police organisations, 
emerge precisely because councils see them as a means of responding to policing 
needs and of exerting public influence over policing priorities at the local level. 
Yet, even this is uncertain. The Borough of Barnet, having recruited a 
constabulary, found that it was unable to determine policy to the extent that it 
wished and went back to a system of park wardens.* This is not, perhaps, unduly 
surprising. Much of the history of nineteenth-century English policing is 
characterised by conflicts between local watch committees seeking to determine 
policy, and chief officers seeking to exercise their constabulary discretion and 
independence.®*’ 

Given that historical tension between political and constabulary powers, it would 
be surprising if some local authorities did not opt for solutions other than the 
establishment of police forces with constabulary status. There are already 
indications that this route is being pursued. For more than a decade, each of the 
Merseyside metropolitan boroughs has operated its own security force. Each force 
has responsibility for the protection of council property and organises motorised 
patrols of educational, housing and other facilities. The logical extension of this 
type of service would, of course, be to provide uniformed patrols of public streets 
and, in recent weeks, Sedgefield District Council in County Durham has 
established just such a “Community Force.’ Headed by an ex-Chief Inspector from 
the regular police, the force will undertake foot and motorised patrols of local 
Streets, acting to all intents and purposes as a locally accountable police force, 
albeit one without police powers.®’ There is, of course, a further alternative. 
Dundee District Council has recently employed a private security company 
(Securitay’) to patrol the troubled Ardler and Kirkton areas of the city. Here, the 
response of the police has been interesting. Far from the repeating customary 
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police criticism of the expanded role of private security, the local commander has 
expressed his support: ‘We see this initiative as being complementary to, rather 
than undermining, the role of the police.’”° 

Involvement of the private sector in policing and crime prevention obviously 
raises questions about standards of recruitment and training, mechanisms of public 
accountability, the dangers of private agents exceeding their powers and the 
implications of introducing commercial motives into the system of public justice. 
The issues raised here are far too complex to consider fully. Suffice it to say, there 
is already abundant evidence that standards of recruitment and training in the 
industry are poor”; that the existing system of self-regulation within the private 
security sector is hopelessly inadequate as a mechanism of accountability”; and 
that private security personnel, given the opportunity to do so, will attempt to 
replace formal and public standards of justice with private and informal ones to, 
sometimes, disturbing effect.” 

The introduction of market principles and the involvement of private security 
companies in policing and crime prevention draws attention to two of the matters 
raised earlier in this article: first, the problem of the relationship between centre 
and locality in the determination of policy; and second, the question of how the 
services provided through such policy are to be made publicly accountable. Let us 
consider each of these in turn. 

Recently, the apparent ease with which prisoners escaped from the custody of 
Group 4, the firm contracted to carry out the prisoner escort duties once 
undertaken by the police, has aroused public unease about the involvement of 
private companies in the public justice system. Much of this concern has, rightly, 
focused on the competence of the company in question. There is, however, a more 
fundamental issue at stake here regarding the involvement of international private 
security companies in the determination of criminal justice policy. 

Despite government commitment to the free market, it is striking that 
competition for the contract to undertake prisoner escort duties was restricted to 
two international security companies, Group 4 and Securicor.” This attempt to 
invoke the principles of free market economics whilst, simultaneously, imposing 
oligopolistic conditions on the competitive process could have been predicted. In 
Britain, since the late 1980s a new policy-making elite, consisting of 
representatives from a few major private security companies, the building 
industry, the legal profession and the City has begun to influence both justice 
policy in general and penal policy in particular.” Increasingly, this process has 
global ramifications, there being growing evidence that a new ‘military-industrial 
complex,’ composed of defence industries and international private security 
companies, is having an impact on justice policy in the USA and Europe.” In 
many respects, this process is to be anticipated since the concentration of the 
private security sector into larger and larger supra-national units had developed 
long before there was any talk of supra-national police forces in Europe. When 
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these two developments are put alongside each other, however, the prospects for 
local influence over policing and crime prevention policy are seriously 
undermined. 

The issues raised here relate directly to what Reiner has called the problem of 
‘policing a postmodern society. In such a society, the social structure is 
subject to fragmentation and the systems for maintaining order become 
increasingly pluralistic. In that situation, policing is subject to what Reiner calls an 
organisational “bifurcation’ or, to what one might call in the context of the present 
article, a “spatial polarisation’: on the one hand, a small number of centralised 
(and, arguably, co-ordinated) agencies at national and supra-national levels; on the 
other hand, a large number of decentralised (and, arguably, fragmented) agencies 
at the local level. Clearly, given the preceding discussion, it is apparent that that 
bifurcation will consist of a complex of public, private and hybrid agencies 
intersecting at different spatial levels. 

It is interesting to examine the recent White Paper on the police in the context of 
these developments.”? The White Paper makes three key proposals. First, there 
is recognition that future rationalisation of the structure of policing may be 
necessary if there is to be a co-ordinated regional, national and supra-national 
response to crime. Though concrete amalgamations are not yet proposed, the 
machinery for bringing them about will be put into place: ‘The Government 
considers that ... it may be desirable in the long term to reduce the number of 
police forces . . . The procedures for amalgamating police forces will be simplified 
so that changes where justified can be implemented.’ Second, there is renewed 
encouragement for police forces to engage in the contracting out of services. 
Though, as yet, existing contracts have been for things like catering, cleaning and 
vehicle services, we are assured that ‘the Government will continue to apply 
compulsory competitive tendering in other areas where this is appropriate.’ 1°! 
Third, there is commitment to financial decentralisation and operational 
devolution, something which is already under way in many police forces. Here, 
the White Paper expresses support for ‘devolution of resources and responsibility’: 
‘The main responsibility for local policing must go [to] the local commanders who 
are in touch with their local communities. ’! 

The message of the White Paper is clear. There will be increased centralisation 
of structures and greater co-ordination of policy in respect of the “big’ policing 
issues, such as organised crime, terrorism and public order. By contrast, there will 
be increased decentralisation of structures, together with a corresponding 
devolution of policy making, in respect of ‘everyday’ policing and crime 
prevention. Further complexity will be added to this polarised structure, of course, 
by the involvement of private and hybrid bodies, alongside public ones, at each 
level. It is this pluralistic model of policing and crime prevention which is 
encapsulated in Reiner’s concept of ‘bifurcation.’ 

‘Big’ policing policies will, then, be determined at national and supra-national 
levels. So, does this mean that local policing and crime prevention matters will be 
determined locally? Or, to put it in the terms of our second question, to what extent 
and in what ways will local services be made publicly accountable? The answer to 
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this question is, in fact, a complicated one. Though there is irrefutable evidence 
that policy making is being devolved to the local level, two points must be borne in 
mind. First, as the second section of this article has demonstrated, the central state 
has continued to maintain a strong role in the determination of local crime 
prevention policy, despite its rhetorical commitment to the principle of 
‘partnership.’ There is little sign that this position will change. Despite the White 
Paper’s commitment to the establishment of police authorities with ‘broader local 
representation,’ five of the 16 members of the new authorities will be appointed 
directly by the Home Secretary.'! Second, even if the central state was to 
relinquish some of that control, the accompanying devolution would not be a 
straightforward one. 

There are already clear indications of what that devolution would involve. In 
1990 the Association of Chief Police Officers produced the Strategic Policy 
Document whose purpose was to ensure that in meeting community expectations, 
local police commanders would provide a ‘quality service.’! This document has 
been very influential though, arguably, its main significance arises from its attempt 
to define the recipient of police services as a ‘customer.’ 

This flirtation with the language of the market place is more than mere accident. 
To invoke the notion of the ‘customer’ is to expose policing to the language of 
‘customer choice,’ a choice which is already inherent in postmodern policing. In 
so far as devolution offers local accountability, then, it is likely to involve 
customers choosing between alternative providers of policing and crime 
prevention services. Some of these providers will be public agencies, some will be 
private organisations and others will come from the hybrid sector. The growth of 
private security patrols and municipal police forces indicates that this process is 
already well under way. There are also indications that public police forces are 
beginning to respond to those developments. Elsewhere, the author has 
outlined a hypothetical model whereby a police force (‘Profitshire Constabulary’) 
engaged in local competition with private security companies for a share of the 
policing market. In April 1993, two police forces (West Yorkshire and South 
Wales) announced that they were considering setting up companies to compete 
with the security industry in the provision of alarms, security patrols, escort 
services and security of housing estates.'°° As with any form of customer choice, 
however, the fear remains that ‘quality service’ and public accountability will 
follow those consumers best able to pay for them. 

Finally, there is the question of citizenship. The implication of the previous 
paragraph is that people’s relationship to policing is undergoing fundamental 
change. Those who, hitherto, regarded themselves as recipients of a public service 
are now prepared — either willingly or resignedly — to exercise consumer choice. 
A recent MORI poll found that 55 per cent of respondents supported residents 
setting up or paying for local security patrols. When asked, 27 per cent said that 
they would be prepared to take part in such patrols, the same proportion being 
willing to pay extra council tax in order for them to be run on municipal lines. In 
addition to that, 23 per cent of respondents said that they would be willing to pay 
for patrols run by private security companies.'°’ Evidence of this sort appears to 
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confirm two things. First, that people are willing to pay for security and 
protection. Second, that they are willing to become directly involved, or at least 
support the involvement of others, in the provision of that protection. 

Public support for such active citizenship was most evident in the outcry 
surrounding the five-year gaol sentence imposed on two Norfolk men after they 
had kidnapped and threatened a youth suspected of involvement in burglaries.!“ 
There have been many recorded cases of vigilantism in the United Kingdom in 
recent years and there is growing evidence that such activity enjoys significant 
public support.!” Its prevalence, together with the support that accompanies it, is 
indicative of two matters. First, that the public are increasingly aware of the 
police’s inability to offer them effective protection against ‘everyday’ crime and 
disorder.'!° Second, that they are increasingly willing to regard active citizenship 
as the necessary means of ensuring such protection. As one commentator on 
vigilantism in America put it: ‘If there is a widespread feeling that the state is no 
longer holding up its end of the bargain, then people will start ‘‘taking the law into 
their own hands’’ — which is where it was in the first place.”!!! 

The Norfolk case raises one final issue. It has been alleged — though the police 
have denied it — that the information on which the two vigilantes acted was 
provided to them by a community constable, frustrated by his inability to 
accumulate sufficient evidence for prosecution against a ‘known’ offender.!!? 
Whether this allegation is true or not, the issue it raises is a critical one. For under 
conditions of postmodern policing, the question of how public police interact with 
other providers of protection is of fundamental importance. This is an issue which 
has already produced controversy in the USA where co-operation between public 
and private police is well advanced.'' As that process develops here, a key issue 
will concern how the police relate to, and adjudicate between, modes of private 
protection which they deem legitimate and modes which they do not. 


108 In June 1993, the Court of Appeal reduced that sentence to six months imprisonment on the grounds 
that the original sentence was ‘manifestly grossly disproportionate’; Weale, ‘Prison Term for 
“Vigilantes” Cut to Six Months,’ The Guardian (1993) 29 June. 

109 Johnston, ‘Vigilantism and Informal Justice in the United Kingdom,’ paper presented to British 
Criminology Conference, University of Cardiff, July 1993. 

110 Sussex Constabulary, Operational Policing Review: Demands and Resources (London: Joint 
Consultative Committee, 1990). 

111 Tucker, Vigilante: The Backlash Against Crime in America (New York: Stein & Day, 1985) p 27. 

112 Panorama, op cit n 89. 

113 Marx, ‘The Interweaving of Public and Private Police in Undercover Work’ in Shearing and Stenning 
(eds), Private Policing (California: Sage, 1987) pp 179-193. 


792 © The Modern Law Review Limited 1993 


Minorities in Eastern Europe and the Former USSR: 
Problems, Tendencies and Protection 


Rein Mullerson* 


Even before the dissolution of the USSR, Yugoslavia and Czechoslovakia, issues 
concerning minorities and protection of their rights and interests had once again 
become topical. These problems have now come to overshadow many other issues 
concerning the protection of human rights and fundamental freedoms. 

In this article, after a brief historical excursus into the issue, I will consider the 
minority situation in the new states which have emerged in lieu of the erstwhile 
Soviet Union. I shall draw too on some examples from other post-socialist states. 
As nationalism clearly affects the resolution of minority problems, special 
attention will be given to this issue. Finally, some controversial legal and political 
questions concerning the protection of minorities in the light of relevant 
international instruments will be analysed and a number of proposals made. 


A Some Historical Remarks on the Problem 


An early focus of attention on issues of minorities was concerned with the 
protection of religious minorities in different European countries in the 
seventeenth century. For example, the Treaty between the King of Hungary and 
the Prince of Transylvania of 1606 accorded to the protestant minority in 
Transylvania free exercise of its religion.! Again, one of the most famous treaties 
of that time — the Treaty of Westphalia, concluded in 1648 between France and 
the Holy Roman Empire and their respective allies — granted religious freedoms 
to the Protestants in Germany in terms of equality with Roman Catholics.’ 
Approximately at the same time, European powers started to conclude treaties with 
the Ottoman Empire in order to protect their respective religious minorities. 
Article 7 of the Austro-Ottoman Treaty of 1615 reads as follows: 

Ceux qui proffessent étre le peuple de Jésus-Christ et qui obéissent au Pape, de quelque dénomination 

que le soit, écclesiastiques, moines, ou Jésuites, auront le droit de construire les églises dans les Etats du 


sérénissime Empire des Turcs où ils pourront d’après leurs usage, conformément au statut de leur ordre 
et d’après l'antique rite, lire l’évangile, se réunir en assemblées et vaquer ou service divin.’ 


It is interesting to note that already in the nineteenth century recognition of new 
states was linked with their treatment of minorities. The contracting parties to the 
Treaty of Berlin of 1878 (Austria, France, Germany, Great Britain, Italy, Russia 
and Turkey) declared that they would recognise Romania and Bulgaria provided 
that the following requirements were met: 
The difference of religions, creeds and confessions shall not be alleged against any person as a ground 
for exclusion or incapacity in matters relating to the enjoyment of civil and political rights, admission to 


public employments, functions and honours, or the exercise of the various professions and industries in 
any locality whatsoever. The freedom and outward exercise of all forms of worship shall be assured to 
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all persons belonging to the State, as well as to foreigners, and no hindrance shall be offered either to the 
hierarchical organisation of the different communities, or to their relations with their spiritual chiefs.‘ 


In the context of contemporary discussion whether minorities consist of only 
nationals of a state or also foreigners, it is necessary to underline that in this Treaty 
religious rights were granted to aliens as well as to nationals. 

A new wave of attention to the plight and protection of minorities came after 
World War I and had as its main reason the redrawing of the political map of 
Europe and emergence of new states following on the dissolution of the empires. 
The experience of the League of Nations period of the protection of minorities has 
been a subject of lengthy studies, which makes it unnecessary to analyse the 
modest achievements of the League’s minority protection system, as well as the 
reasons of its general failure. Nevertheless, there were elements in that system 
which are still of relevance today. For example, special minority treaties contained 
stipulations regarding the acquisition of nationality. These stipulations provided 
that the nationality of the newly created or enlarged country should be acquired by 
persons habitually resident in the transferred territory; or by persons born in the 
territory of parents domiciled there at the time of birth, even if they were not 
themselves habitually resident there at the coming into force of the Treaty. The 
treaties also provided that nationality should be ipso facto acquired by any person 
born in the territory of the state, if he or she could not prove another nationality. 

Another element which sounds contemporary is a clause in a resolution of the 
Assembly of the League of Nations on 21 September 1922 which declared: 


While the Assembly recognises the primary right of the minorities to be protected by the League from 
oppression, it also emphasises the duty incumbent upon persons belonging to racial, religious or 
linguistic minorities to co-operate as loyal fellow-citizens with the nations to which they belong.’ 


It has been argued that the ultimate failure of the League’s system of minority 
protection was caused not by shortcomings in the system itself, but by the overall 
situation in the world and especially in Europe. After all, the system was but part 
and parcel of the international structure established at Versailles, adopted to meet 
particular conditions arising from the territorial settlements made there. Inevitably 
the minorities system depended on the general state of international order and 
relations, and when that order disintegrated the system collapsed with it. 
According to T.H. Bagley: 

The between-war world was witness to an appalling phenomenon of retrogression, a backsliding of 

morals and politics. Dictatorships replaced democracies, hate and intolerance flourished, power 

overrode reason, and passionate nationalism crushed the growing bloom of international co-operation. 


That minorities should suffer in such a climate was inevitable; in fact it was quite natural that they 
should be the first to suffer therefrom.® 


After World War II, other issues overshadowed problems concerning the 
protection of minorities, though they were not, of course, completely ignored. In 
the domain of human rights, the United Nations put the main emphasis on the 
elaboration of norms related to the protection of rights of individuals and the right 
of colonial peoples to self-determination. The only tangible, but nevertheless 
important achievement in the domain of protection of minorities was the adoption 
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of Article 27 of the International Covenant on Civil and Political Rights,’ which 
will be discussed in due course. 

But even before the problems of minorities achieved great prominence following 
the ‘Big Bang’ in the former communist world, issues concerning minorities had 
become topical in the UN as well as in the CSCE (Conference on Security and 
Cooperation in Europe) process. The UN Commission on Human Rights was 
working on the draft Declaration on the rights of persons belonging to national or 
ethnic, religious and linguistic minorities which was finally adopted by the General 
Assembly in December 1992.!° The Sub-Commission on Prevention of 
Discrimination and Protection of Minorities appointed a Special Rapporteur to 
prepare a study on ‘Possible ways and means of facilitating the peaceful and 
constructive solution of problems involving minorities.’'’ The Copenhagen 
Document of the CSCE process of 1990'* devoted considerable attention to 
minority issues. And in 1992 the CSCE High Commissioner on National 
Minorities was appointed.'? In November 1992 the Council of Europe opened for 
signature the European Charter for Regional or Minority Languages“ and, at the 
timing of writing, preparation of the European Convention for the Protection of 
Minorities or, alternatively, a protocol on the protection of minorities to the 
European Convention on Human Rights is under consideration. 

This high profile accorded to minority issues is to a certain extent a reaction to 
processes of integration in the world. Integration and unification in certain 
domains (especially economic integration) tend to make countries uniform and 
similar. On the one hand, this causes powerful counter-tendencies aimed at the 
maintenance of cultural and other identities of countries or even ethnicities in 
different states. On the other hand, politicians, lawyers and other specialists have 
correctly come to the conclusion that even an effective protection of individual 
rights is not always a solution for all problems related to minorities. 


B Minority Issues in the USSR and Eastern Europe Before the 
‘Big Bang’ 


For the purposes of this article, there are two reasons to look at minority issues in 
the USSR and Eastern Europe before the collapse of communism. First, in order to 
understand the developments it is necessary to know their roots. Second, 
nowadays and especially in those countries there is a tendency to explain all 
difficulties, problems and violations of human rights as a result of the communist 
past. Of course, there is often much truth in it. But sometimes the main linkage 
with the communist past lies in a black and white vision of the world. Then all 
difficulties were explained away either as the bourgeois hangover or as intrigues of 
world imperialism. Now the communist past has to be blamed. In reality, the roots 
at least of most minority problems, which in the context of Eastern Europe and the 
former USSR often mean inter-ethnic conflicts, lie much deeper. The ideology and 
practice of communism undoubtedly influenced them and often made their 
resolution more painful. But communism rarely created them. 
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My point is that there is no direct correlation between the social system existing 
in a country and the attitude of the authorities to minorities living in the territory of 
the state. On occasion, even the most undemocratic countries have achieved some 
progress in the resolution of minority issues. The attention given by some former 
socialist countries to minorities, while individual rights were severely suppressed, 
has, I believe, something to do with the collectivist approach of those states to 
social problems. They rightly saw in individual rights and freedoms a clear and 
certain threat to their power, which granting some language or cultural rights to 
minorities did not do. Of course, when they saw in minorities even a slightest 
threat to their territorial integrity, they were usually more ruthless than were other 
countries. 

Consider, for example, the description by the World Directory of Minorities of 
the situation of the Sorbs (Wends) in the former German Democratic Republic. 
The Sorbs numbered approximately 70,000 people and so presented no threat to 
the territorial integrity of the country. 

The Government . . . since 1948, has clearly done a great deal to protect the identity of the minority: the 

principle of the ‘Law for the protection of the Sorbian Population’s Right,’ passed on March 23 of that 

year, providing for instruction in Sorb, has not been fundamentally changed. There are many schools 


with Sorb as the language of instruction at all levels, and a course in the language and history of Lusatia 
at Karl Marx University in Leipzig." 


What follows may sound ironic at a time of the internecine war in the former 
Yugoslavia, but the same Directory rated highly the efforts of the Yugoslavian 
Government in the protection of minorities. Speaking of the Hungarian minority in 
Vojvodina, the Directory notes: 

the handling of this and other minorities in the province by the Yugoslav government since World War 


II has been highly creditable ... To satisfy the various national traditions there are five official 
languages in the province: Serbo-Croat; Hungarian; Slovak; Romanian and Ruthenian. 


In the former USSR, some ethnicities obtained their written language during the 
Soviet period. More books, journals and newspapers than before were published in 
national languages of most ethnicities living in the USSR, though, according to 
Communist Party instructions, all culture in the former Soviet Union should have 
been only national in form, but socialist in substance. This meant that while, for 
example, the languages may have been national, the content of a book, movie, 
painting or even music should have been in conformity with the socialist realism as 
interpreted by the Communist Party of the USSR. 

But alongside this there are many examples of horrendous crimes committed 
against not only individual human rights but also against whole ethnicities in 
communist countries. In the Soviet Union, the Chechens, the Ingushies, the 
Crimean Tatars, the Volga Germans and the Meskhetian Turks were all deported 
under Stalin. During the assimilation campaign of 1984—85 in Bulgaria, the 
authorities even denied the existence of ethnic Turks in the country and inhabitants 
of Turkish villages were literally at gunpoint forced to change their names from 
Turkish-Islamic ones to those deemed more Bulgarian." It would be easy to find 
more examples of this kind. My point is that there is nothing specifically socialist 
or communist in this attitude to minorities. 

Consider, for example, the neighbour of socialist Bulgaria, capitalist Greece. In 


1953, the Greek Government issued Decree No 2536 designed to effect the 

eee TT EES 

15 World Directory of Minorities, Longman International Reference Ed by the Minority Rights Group 
(Longman, 1990) p 124. 

16 ibid p 139. 

17 op citn 15, p 126. 
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colonisation of the northern territories populated by Macedonians ‘with new 
colonists with healthy national consciousness.’ In 1959 the inhabitants of certain 
villages were asked to confirm publicly that they did not speak Macedonian. !® 
Again, the reader will hardly need to be reminded of the violations of minority 
rights which have taken place in non-communist authoritarian Third World 
countries. 

Even one of the main ideas of the Soviet leadership on ethnic issues, that 
eventually all ethnic differences would disappear or become at least non- 
substantial, is not unique. Many countries have pursued assimilationist policies 
designed to achieve national unity. Only the methods have differed: from denying 
to minorities education in their own language to physical extermination of persons 
belonging to these groups. 

The difference between democratic countries and authoritarian states is that the 
former, even when they have serious problems with their minorities (for example, 
Canada), or even when they deny the very existence of minorities (for example, 
France!’), do not use violent methods to resolve the issues. 

The point which I wish to emphasise is that the attitude of states to minorities 
depends to a great extent on whether the authorities see in the minorities a threat to 
their national unity and territorial integrity. In this situation, a kind of vicious 
circle emerges. The denial of rights and especially repression leads to claims for 
more autonomy or even independence and the latter exacerbates the negative 
attitude of the authorities. 

The real way in which communist ideology and practice in the Soviet Union 
exacerbated tension in inter-ethnic relations was through the very denial of the 
possibility of the existence under real socialism or communism of any inter-ethnic 
tension or conflicts. Existing problems were concealed rather than healed and 
therefore remained simmering under the surface. Even the fact that, along with 
most individual rights and freedoms, national sentiments and also nationalism were 
suppressed, has contributed to the resurrection of nationalism in the former USSR 
and Eastern Europe. Nationalism as an ideology is seen now by many in that part 
of the world as something which has unjustly suffered in the Soviet Union and 
Eastern Europe, and which therefore needs rehabilitation as a victim of 
communism. 


C The Ethnic Diversity of the New States 


The emergence of new states in Eastern Europe and the former Soviet Union was a 
process which involved much artificiality. The redrawing of the political map of 





18 op citn 15, p 117. 

19 France made a declaration which in substance was a reservation to Article 27 of the CCPR stating that 
this article is not applicable to France (CCPR/C/2/Rev.3). France referred to Article 2 of its 
Constitution which states that ‘La France est une République indivisible, laique, démocratic et social. 
Elle assure l'égalité devant la loi de tous les citoyens sans distinction d’ origin, de race ou de religion. 
Elle respecte toutes les croyances’ (Constitution: Lois organiques et ordonnances relatives aux pouvoir 
public. Journal officiel de la République Française, No 1119, Mai 1986). The rationale for the French 
declaration (reservation) was given in France’s initial and second periodic reports to the UN Human 
Rights Committee: ‘Since the basic principles of public law prohibit distinctions between citizens’ 
origin, race or religion, France is a country in which there are no minorities’ (UN Doc CCPR/C/22/ 
add 2; UN Doc CCPR/C/46/add 2). There is obvious contradiction between the French reservation 
and Article 2 of the Constitution. The fact that France is an indivisible and democratic state which 
respects all religions and beliefs and does not distinguish between different races does not mean that 
there are no minorities in France. 
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Eastern Europe after World War I had already shown that any attempt to create 
nation-states, while perhaps resolving some ethnic problems, inevitably 
engendered new ethnically related ones in the region. The dissolution of the USSR, 
Yugoslavia and, to a lesser extent, Czechoslovakia had the same effect. 

When in Western Europe contemporary states emerged, the use of force in 
interstate relations was accepted and nobody had heard of international standards 
of human rights or universal organisations charged with maintaining international 
peace and security and the protection of fundamental rights and freedoms.” 
Nation-states were often carved out in the process of long and bloody wars. By 
contrast, at the end of the twentieth century, the world community would hardly 
accept hundred or thirty year wars as an appropriate method of resolving problems 
related to the creation of nation-states in the Balkans or Caucasus. 

The new states which have emerged in Eastern Europe are not, with some 
exceptions (for example, Slovenia), less multi-ethnic than their predecessors. 
Consider, for example, Russia. This, the biggest among the Soviet successor 
states, has more ethnically based sub-units, called republics, than the Soviet Union 
had. There are 21 republics,”! including such recalcitrant ones as Tatarstan and 
Chechnia, which are among the smallest. There are also 10 autonomous districts, 
some of which are territorially considerably larger than most Western European 
states. These units, which are mostly based on distinct indigenous populations, 
nevertheless all contain substantial Russian and other minorities or even 
majorities. 

The republics of the Caucasus are well-known for their ethnic and religious 
diversity. In Georgia, for example, there are sizeable minorities of Armenians 
(448,000 or 9 per cent), Russians (372,000 or 7.4 per cent) and Azeris (256,000 or 
5.1 per cent). Ossetians living in South Ossetia (160,000 or 3.2 per cent), 
Abkhazians in Abkhazia (85,000 or 1.7 per cent) and Adzharians who are Shi’it 
Muslims of Georgian origin live compactly in regions, which formerly had some 
degree of political autonomy.” 

The new states in Central Asia are in a similar situation. The Russian newspaper 
‘Nezavisimaya Gazeta’ (the Independent Newspaper) called Central Asia a ticking 
time-bomb of the Kremlin cartographers.” In 1924, new republics were created 
quite artificially by a decision of the Central Executive Committee of Turkestan: 
today there are about 10 contested territories. Political struggle in these 
countries is often only camouflaged with such terms as democracy, socialism or 
even Islam, being in substance inter-tribal or inter-ethnic. For example, the armed 
conflict in Tadjikistan has been not only or even mainly between democrats and 
communists, but between different tribes. 

Ethnic diversity is common also at the opposite end of the former Soviet Union 
— in the Baltics. In Estonia, in 1989, there were approximately 62 per cent ethnic 
Estonians and 30 per cent Russians.” In Latvia, 48 per cent of the population is 
ethnically non-Latvian.*® Lithuania is more homogeneous, though there are also 
sizeable Polish and Russian minorities. 





20 Though even then, as we saw, when political maps were redrawn, religious minorities were taken care 
of to a certain extent. 

21 Arguments and Facts, October 1992, No 38—39, p 7. 

22 op citn 15, p 161. 

23 Nezavisimaya Gazeta, 21 January 1993, p 5. 

24 ibid. 

25 I. Bremmer and R. Taras (ed), Nations and Politics in the Soviet Successor States (Cambridge: 
Cambridge University Press, 1993) p 558. 

26 ibid p 557. 
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In many of the new states, such ethnic diversity has existed for centuries. Some 
of this diversity is due to the creation or changes of territorial boundaries during 
the Soviet years, and especially to migration for work as well as the deportation of 
entire peoples. But whatever the precise cause, the future of all of these new states 
depends to a great extent on how they resolve the problems of their minorities. 


D Nationalism and Ethnic Minorities 


It is notable that many treatises and articles on nationalism ignore the question of 
the relationship between nationalism and human rights, especially the rights of 
minorities. Nationalism is analysed mainly, if not exclusively, in the context of the 
congruence between a nation and a state. Therefore, Gellner defines nationalism 
as: 
a theory of political legitimacy, which requires that ethnic boundaries should not cut across political 
ones, and in particular, that ethnic boundaries within a given state — a contingency already formally 


excluded by the principle in its general formulation — should not separate the power-holders from the 
rest.” 


In similar fashion, A.D. Smith, speaking of the ethnic revival in the contemporary 
world, emphasises that: 
as an ideological movement, nationalism seeks to attain and maintain autonomy, unity and identity of a 


social group, some of whose members conceive it to constitute an actual or potential nation. The aim of 
nationalism is always the creation of ‘nations’ or their maintenance or reinforcement.” 


Most authors writing of nationalism concentrate on the nationalism of ethnicities, 
which are deprived of their nation-state and strive for it. Therefore, they put an 
emphasis on the nationalism of minorities.” Thus, Breuilly writes that in his book 
he is ‘concerned with significant political movements, principally of opposition, 
which seek to gain or exercise state power and justify their objectives in terms of 
nationalist doctrine,’2° and that ‘nationalism is usually a minority movement 
pursued against the indifference and, frequently, hostility of the majority of the 
members of the ‘‘nation’’ in whose name the nationalists act.’*! 

Certainly, these are very important characteristics of nationalism. But 
nationalism is not confined to ethnicities which are deprived of their nation-states 
and strive for it. A widespread form of nationalism is the nationalism of dominant 
majorities, especially in states engaged in nation-building. For example, the 
Croatian or Georgian nationalisms did not evaporate after those states gained their 
independence. It simply took different forms and, to a certain extent, found other 
addressees. Serbian nationalism exists not only in Bosnia-Herzegovina or Croatia 
where the Serbs are trying to break away. It is functional and instrumental in 
Serbia proper. 

In some states, governmental nationalism manifests itself not only in attitudes 
towards minorities at home but also towards ethnic brothers and sisters in other 
states. For example, Article 6(3) of the Constitution of Hungary states that ‘t]he 


a ŮŮ 


27 E. Gellner, Nations and Nationalism (Oxford: Basil Blackwell, 1983) p 1. 

28 A.D. Smith, The Ethnic Revival (Cambridge: Cambridge University Press, 1981) p 18. 

29 L.L. Snyder uses the term ‘mini-nationalism’: ‘Under political control of larger nationalisms, mini- 
nationalisms are supported by those dissatisfied peoples who want either more autonomy inside the 
structure of the national state or demand independence’ (L.L. Snyder, Encyclopedia of Nationalism, 
New York: Paragon House, 1990) p 212. 

30 J. Breuilly, Nationalism and State (New York: St Martin’s Press, 1982) p 11. 

31 ibid p 19. 
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Republic of Hungary shall have a sense of responsibility for the fate of Hungarians 
living beyond its borders and shall promote their cultivation of ties with 
Hungary.’ The Constitution of the Republic of Macedonia (Article 49) states 
that “[t]he Republic cares for the status and rights of those persons belonging to the 
Macedonian people in neighbouring countries, as well as Macedonian expatriates, 
assists their cultural development and promotes links with them.’ These 
constitutions have in mind not citizens of the state living abroad, but ethnic 
Hungarians or Macedonians. Such constitutional clauses and practices are fraught 
with serious inter-state frictions and even conflicts. 

Nationalism is, of course, a phenomenon which one can find in most countries 
where different ethnicities live together, but in former communist countries, which 
practically all are multi-ethnic states, nationalism has a particularly fertile soil. 
And nationalism like communism is a collectivist ideology. Both subordinate an 
individual and his rights and interests to the interests of society: be it defined in 
terms of a nation or a class. This may help to explain the ease with which many 
communist leaders have become hard-line nationalists. That is why the so-called 
‘red-brown’ alliance in Russia — an alliance between former communists and 
extreme nationalists — is not so surprising, even though internationalism was 
always one of the tenets of communism. . 

A specific feature of nationalism is the attitude towards other nations and 
ethnicities, and especially towards neighbours. This attitude has even more to do 
with the methods used by nationalists in furthering their aims than with the aims 
themselves. Nationalism is always, and this is sometimes forgotten, not only for 
something or somebody, but also against something or somebody. Nationalism 
cannot exist in an abstract form, that is not being directed against a specific 
ethnicity or ethnicities. 

Nationalism is always instrumental. When a minority struggles for autonomy or 
independence, its nationalism is directed against the majority which objects to that 
autonomy or independence. And nationalism cannot be rational. It has to be simple 
and emotional in order to mobilise mass support. Nationalism has to be directed 
not only against those among the majority who oppose the aspirations of the 
minority, but against the majority as a whole. In turn, it engenders a superiority 
complex, which very often is a reaction to the previous inferiority complex, and 
even hatred towards those against whom it is directed.*4 

Although manifested in different ways, what is clear is that nationalism creates a 
set of negative feelings among one part of the population against another. This may 
involve a vicious circle. Oppression, denial of rights or even only insufficient 
attention to the problems of minorities stimulate minority nationalism, which in its 
turn supports and enhances majority nationalism. And here, of course, the 
minority is often the weaker side, whose rights and interests suffer most. 

Two requirements are necessary for the peaceful coexistence of different 
ethnicities in a state. The first demands of majorities and governments that not only 
minimum rights under international law, which are enshrined in Article 27 of the 





33 Constitution of the Republic of Macedonia, Skopje, 21 Magazin, 1991, p 17. 
34 Though one cannot, of course, equate nationalism and xenophobia, there is a direct link between them. 
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Covenant on Civil and Political Rights,” should be respected and protected, but 
also the legitimate interests of minorities. The second requirement concerns 
minorities themselves and demands that they should be loyal citizens of the state 
where they live and, what is especially important, that minorities should refrain 
from separatist claims. 

Problems concerning the protection of minorities are closely related to such 
issues as the self-determination of peoples and secession. First, because it is not 
easy to make a distinction between minorities and peoples. Second, because the 
satisfactory resolution of minority issues may soften or even remove claims for 
self-determination which often erroneously is equated with secession. Third, 
because the denial or violation of the rights of minorities may lead to justified 
claims for secession. 

Contemporary international practice tends to lead to the conclusion that, in the 
post-colonial era, ‘peoples,’ for the purpose of self-determination under 
international law, can be defined as populations of states, while minorities 
constitute parts of those populations.*° The right to self-determination itself has 
been seen increasingly as an entitlement to democracy and not as a right to 
secession.’ 

But when a minority is oppressed and discriminated against, the minority is not 
only ethnically or religiously distinct, it is also socially, economically and 
politically different from the majority. One may say that the minority, owing to the 
policy of the majority, acquires characteristics of peoples similar to those which 
belonged to colonial peoples. It can survive only independently of the majority. 
Thus, the principle of self-determination of peoples becomes directly relevant to 
such minorities. 

When a minority is discriminated against, or its identity threatened, it is not 
participating together with the rest of the population in the political life of the 
country. This means that the minority can realise its right to self-determination not 
together with and as a part of the whole population of a given state, but only 
separately. 

Secession could be an option only when a minority, because of the attitude of the 
majority, is not able to exist and freely develop its identity in the framework of the 
existing state; that is to say, when its minority rights are denied or violated. 
Otherwise, and as a general rule, solutions should be found in the framework of 
existing states.** The reason for such a conclusion is not only the necessity to 
preserve stability in international relations. It is also the case that separations or 
dissolutions of states tend not to diminish the number of minorities. On the 
contrary, the dissolution of the Ottoman and Austro-Hungarian empires after 


35 See below for an analysis of the rights enshrined in Article 27. 

36 This is, naturally, a conclusion from the point of view of contemporary international law and not 
ethnography. 

37 Professor Franck correctly observes that the principle of self-determination of peoples has “stopped 
being a principle of exclusion (secession) and became one of inclusion: the right to participate’ 
(Franck, ‘The Emerging Right to Democratic Governance,’ American J Int Law (1991) vol 85, p 59). 
The second periodic report of Tanzania to the UN Human Rights Committee on its implementation of 
the Covenant on Civil and Political Rights states that ‘In Tanzania’s understanding, the principle [of 
self-determination] affirms the right of citizens to freely choose their government and its leaders 
without internal or external interference and to freely pursue economic, social and cultural 
development on the basis of equality without discrimination on grounds of race, colour, class, caste, 
creed or political conviction’ (UN Doc CCPR/C/42/add 12, p 2). 

38 I am not speaking here of those peoples who were incorporated into other states in violation of 
international law (as, for example, happened in Tibet and East Timor). 
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World War I, and the dissolution of the USSR and Yugoslavia recently, only show 
that more and more minorities come into being, many of which immediately start 
to claim not only their minority rights but their right to independence or the right to 
join their ethnic brethren in neighbouring countries. 

In his study for the UN Sub-Commission on the Prevention of Discrimination 
and Protection of Minorities, Asbjorn Eide writes that ethno-nationalism*? ‘can be 
expansionist, exclusivist and/or secessionist.’ In all of these forms, nationalism is 
detrimental to minority rights. In its expansionist form, it either tries to unite 
members of the same ethnicity scattered in different states (attempts to create 
‘Greater Serbia’ is one of the more notorious examples), or, by taking too close an 
interest in defending the rights and interests of its ethnic brethren in other 
countries, begins to interfere in the domestic affairs of those states. Of course, 
these may be two sides of the same coin. 

In its exclusivist form, nationalism may give rise to different forms of ‘ethnic 
cleansing.’ In any case, it deals with minorities by excluding them from the 
political life of the country, for example, through restrictive citizenship 
legislation, or by discriminating against them in other spheres of social life. For 
example, when Sri Lanka became independent, the Tamils, who had come to the 
island generations ago, were denied citizenship. This, of course, contributed to the 
ethnic explosion.“ Similarly, Estonian and Latvian citizenship policies have also 
played a role in aggravating inter-ethnic tension in those countries. 

We may conclude that nationalism is hardly conducive to the enjoyment and 
protection of minority rights as well as to human rights in general. According to 
Snyder: 

Nationalism has always been associated with warfare and the warrior traditions. The struggle was 


always the insider against the foreigner, against those who spoke different languages and had disparate 
traditions and an alien culture.“' 


Of course, not every nationalism necessarily and automatically leads to grave 
violation of human rights. But even non-governmental nationalism may adversely 
affect human rights as well as inter-state relations if the government does not take 
prompt and decisive measures, including the criminal prosecution of those who 
spread and incite racial and ethnic hatred. 

Speaking in January 1992, UN Secretary-General Boutros-Ghali observed: 


Civil Wars are not longer civil, and the carnage they inflict will not let the world remain indifferent. The 
narrow nationalism that would oppose or disregard the norms of a stable international order and the 
micronationalism that resists healthy economic or political integration can destruct a peaceful global 
existence ... Nationalist fever will increase ad infinitum the number of communities that lay claim to 
sovereignty, for there will always be dissatisfied minorities within those minorities that achieve 
independence. Peace, first threatened by ethnic conflict and tribal warfare, could then frequently be 
troubled by border disputes.” 


It has been said correctly that ‘the hopes of cosmopolitans everywhere seem 
further than ever from being realised, and ethnic ties and national loyalties have 


39 Eide differentiates ‘ethno-nationalism’ and ‘citizens nationalism.’ The first has, as a basis of a primary 
allegiance, a nation in the sense of an ethnicity, while the second — a state. For the latter, interests of 
its own state have primacy over interests and values of larger communities (for example, UN or EC): 
Eide, In Search of Constructive Alternatives to Secession, paper presented in December 1992 at the 
Conference organised by International Alert, para 23. 

40 See H. Hannum, Autonomy, Sovereignty and Self-Determination: The Accommodation of Conflicting 
Rights (Philadelphia: University of Pensylvania Press, 1990) p 281. 

41 Snyder, op cit n 29, p XVI. : 

42 United Nations Security Council Summit, Federal News Service, 31 January 1992, at VM-5-2, 3-4, 
VM-5-3, 1. 
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become stronger and more deep-rooted than ever.’* It is also true that the very 
economic and industrial trends which were assumed to undermine tribalism and 
nationalism have instead tended to reinforce ethnic and national divisions and 
loyalties.“ But nevertheless, I think that these trends, as well as the 
democratisation of the world, which do enhance in some countries or regions as a 
kind of counter-reaction to nationalistic feelings and actions, also work to 
undermine nationalism or tribalism. The paradox is that because of this 
undermining and weakening of nationalism it sometimes becomes more aggressive 
and even stronger. 

The struggle for national liberation was (and in some cases continues to be) the 
struggle of oppressed ethnicities. The collapse of empires, the development of 
democracy and the increase in the number of democratic (including multi-ethnic) 
countries in the world means that, although the number of ethnicities is not 
diminishing, the number of oppressed ethnicities certainly is. Therefore, 
nationalism as an ideology of the struggle for national liberation, which is the 
positive side of the ideology, is losing ground. What this means is that the role of 
nationalist ideology and nationalist movements is becoming ever more destructive 
and negative. Incarnations of nationalism are not any more Garibaldi or Mahatma 
Gandhi, but Hitler, Milosevic and ETA terrorists. 


E International Law and Techniques for Resolution of the 
Problems of Minorities 


Let us now consider the current status of international law on minority issues and 
how its requirements can be implemented in the countries of Eastern Europe and 
the former USSR. As there are many important and controversial legal problems 
related to the protection of minorities in general, they too will be dealt with in 
some detail. 

The most comprehensive norm of international law currently in force relating to 
the protection of minorities is Article 27 of the Covenant on Civil and Political 
Rights. The Article provides: 

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such 


minorities shall not be denied the right, in community with the other members of their group, to enjoy 
their own culture, to profess and practice their own religion, or to use their own language. 


In the field of education, the UNESCO Convention against Discrimination in 
Education of 1960,46 which entered into force in 1962, is also relevant to minority 
protection. Convention No 107 of the International Labour Organization (ILO), 
which dates from 1957, concerning the Protection and Integration of Indigenous 
and other Tribal and Semi-Tribal Populations in Independent Countries,*’ is also 
of special interest for such populations, even though the Convention has been 
ratified only by 27 states. Countries with sizeable indigenous populations such as 
Russia, the USA, Canada and China are not parties to the Convention. 

The CSCE meetings and documents have payed much attention to minority 
issues. Not only have many important recommendations been made, but the post of 





43 A.D. Smith, op cit n 28, p 1. 

44 ibid p 3. 

45 6 International Legal Materials 368 (1967). 
46 United Nations Treaty Series, vol 429, p 93. 
47 United Nations Treaty Series, vol 328, p 249. 
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the CSCE High Commissioner on National Minorities has been created. The 
creation of this post and its mandate show that minority issues in the CSCE context 
are seen not only as human rights problems, but also as important security matters. 
The Helsinki Decisions provide that the: 
High Commissioner provides ‘early warning’ and, as appropriate, ‘early action,’ at the earliest possible 
stage in regard to tensions involving national minority issues that have the potential to develop into a 
conflict within the CSCE area, affecting peace, stability, or relations between participating states. 


The newest document on the issue is the UN General Assembly Declaration on the 
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic 
Minorities adopted in December 1992,” which contains a series of 
recommendations on how to resolve minority problems. 

At first sight, it may seem surprising that, notwithstanding lengthy formulations, 
which describe how minority issues may be resolved in different countries, all 
these documents have not added new or significant normative elements to the brief 
formulation of Article 27.°? However, Article 27 already contains practically all 
that is necessary and possible at the universal level for minority protection. The 
requirements simply need to be implemented. 

Indeed, the UN Declaration on minorities, as well as the relevant CSCE 
documents, remind one of the General Comments which are prepared by the 
Human Rights Committee on specific articles or issues of the Covenant on Civil 
and Political Rights.°! These Comments clarify points which are unclear or 
controversial in the Covenant and show what has been done or could be done in 
order better to implement concrete requirements. But they do not and cannot in 
principle go beyond the requirements of the Covenant itself. 

The point to emphasise here is that minority issues vary considerably and that 
even in a single country various minorities (for example, Gypsies and Hungarians 
in Slovakia) face different problems, solutions to which are also necessarily 
different. Therefore, at the normative and universal level, it would be very 
difficult, if not impossible and maybe even counter-productive, to create more 
detailed requirements concerning the protection of minorities. I doubt whether 
even at the regional (for example, European) level it would be possible or desirable 
to adopt a document binding on states which goes far beyond Article 27. The 
requirement of non-discrimination and the right to identity are sufficient and can 
be implemented through different legislative, administrative, economic and other 
measures. 

Therefore, I have doubts concerning the expediency or advisability of further 
international standard-setting in relation to the protection of minorities. The world 
needs more effective mechanisms with an early warning capacity. It also needs the 
political will on behalf of the world community to become involved in different 
ways, often on the basis of confidentiality, in simmering inter-ethnic tensions and 
problems. 

In my view, the requirements of Article 27 have become part and parcel of 
universal customary international law. This, of course, is not due only to the fact 
that by the end of 1992 there were 114 states-parties to the CCPR. 





48 6 International Legal Materials 1385 (1992). 

49 UN Doc A/47/678/add 2. 

50 This does not mean that these documents are superfluous or unimportant. They clarify various points 
and make the positive experience of different countries available for other states. 

51 See UN Doc HRI/Gen/1, 4 September 1992. 
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The first requirement of Article 27, that minorities must not be discriminated 
against, is also covered by Articles 2 and 26 of the same Covenant, because the 
prohibition of discrimination based on grounds such as race, colour, language, 
religion and national origin is absolute. This prohibition is enshrined in the 
Universal Declaration of Human Rights, the International Convention on the 
Elimination of All Forms of Racial Discrimination (1965), and in many other 
universal and regional instruments. The work of the UN Commission on Human 
Rights also confirms the universal character of the non-discrimination require- 
ment. The General Comment of the Human Rights Committee on non- 
discrimination states that ‘Non-discrimination, together with equality before the 
law and equal protection of the law without any discrimination, constitutes a basic 
and general principle relating to the protection of human rights.’ 

The situation is less clear with the second requirement of Article 27, that persons 
belonging to minorities shall not be denied the right, in community with the other 
members of their group, to enjoy their own culture, to profess and practice their 
own religion, or to use their own language. This right does not have such clear 
support as the non-discrimination requirement has in international documents as 
well as in practice. Nevertheless, I would argue that this aspect of minority rights 
also has the character of a customary norm of international law of universal 
character. 

A closer look at Article 27 and its practical implementation by different states 
permits the conclusion that Article 27 does not grant any privileges to minorities in 
comparison with the majority. The only exception is indigenous peoples, whose 
protection may need some special measures giving them certain privileges or 
advantages in specific areas. From my point of view, the second requirement of 
Article 27 is simply another aspect of the requirement of non-discrimination. 
Majority and minorities have an equal right to their identity. Non-discrimination 
means that everybody should be equal with everybody else as to his or her rights 
and this also covers the right to remain different, to conserve and develop one’s 
identity. 

A special provision aimed at the protection of the right of minorities to preserve 
and develop their identity is required because the majority may, and in practice 
often does, threaten the identity of the minority, even if the majority does not 
pursue a special policy aimed at assimilation or exclusion of the minority. And as 
the majority and the minority have an equal right to their identity, this part of 
Article 27 is in essence a prohibition of discrimination by a stronger party against a 
weaker one in the right to their identity. 

Confirmation of my view that Article 27 is a customary norm of international 
law may be found in the Document of the Copenhagen Meeting of the Conference 
on the Human Dimension of the CSCE. In this document the participating states 
reaffirmed: 


that respect for the rights of persons belonging to national minorities as part of universally recognised 
human rights is an essential factor for peace, justice, stability and democracy in the participating 
States.” 


One important question concerning the protection of minorities under Article 27 
is whether states fulfil their obligation simply by not denying minorities their right 
to identity, or whether states have to take positive action in order to guarantee the 


52 ibid p 25. 
53 29 International Legal Materials 1318 (1990). 
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implementation of that right. This issue has been partly clarified in the 
Copenhagen Document of the CSCE as well as in the UN Declaration on 
Minorities. 

Paragraph 33 of the Document establishes that the participating states will create 
conditions for the promotion of the identity of minorities. Article 4 of the UN 
Declaration requires that states shall take measures to create favourable conditions 
to enable persons belonging to minorities to express their characteristics and to 
develop their culture, language, religion, traditions and customs, and that states 
should take appropriate measures so that, wherever possible, persons belonging to 
minorities have adequate opportunities to learn their mother tongue or to have 
instruction in their mother tongue. 

This approach has to be applauded. Clearly, without state support of culture and 
education those rights would most often remain empty forms. It also fits with the 
non-discrimination requirement which obliges a state to create equal opportunities 
for minorities as well as for the majority. 

The reader may have noticed that I have not payed too much attention to whether 
the term used is ‘minority’ or ‘persons belonging to minorities.’ Some authors 
have devoted pages to this matter,°* and states have always been keen to speak of 
the latter and not the former. Does the reference in official documents to ‘persons 
belonging to minorities’ mean that minorities as such are not protected by these 
documents and that these rights are only individual rights and not collective ones as 
well? 

In Article 27, the reference to ‘persons belonging to minorities’ and not to 
minorities themselves, as those who are protected by the Article, is well balanced 
by the indication that such persons should be free to exercise their right in 
community with the other members of their group. This means that via the 
protection of the right of persons belonging to the minority the rights of the 
minority as a group are also protected. 

The reference in Article 27 to persons belonging to minorities is beneficial for 
minorities as it permits individuals to use the procedure of individual 
communications under the Optional Protocol to the CCPR, which otherwise would 
have been closed to them just as it is closed to peoples under Article 1 of the 
Covenant.» 

But this does not mean that the Covenant does not protect minorities as a group. 
As the experience of the Human Rights Committee shows, it is impossible to 
protect individual members of minorities against discrimination, or to guarantee to 
them their right to identity, without securing the same for the minority as a group. 
Consider, for example, Communication No 167/1984 (Chief Bernard Ominayak 
and the Lubicon Lake Band v Canada). The Human Rights Committee declared 
the communication admissible because it emanated from a person belonging to the 
minority (Chief Bernard Ominayak). However, in its final views on the case, the 
Committee concluded: 


historical inequities, to which the State party refers, and certain more recent developments threaten the 
way of life and culture of the Lubicon Lake Band, and constitute a violation of article 27 so long as they 


54 See, for example, P. Thornberry, International Law and the Right of Minorities (Oxford: Clarendon 
Press, 1991). 

55 The Human Rights Committee has on several occasions observed that an individual cannot claim under 
the Optional Protocol to be a victim of a violation of the right to self-determination enshrined in Article 
1 of the Covenant, because this Article deals with rights conferred upon peoples as such (Doc A/42/40, 
p 106). 
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continue. The State party proposes to rectify the situation by a remedy that the Committee deems 
appropriate within the meaning of article 2 of the Covenant.” 


It is to be noted that the Committee does not speak of persons belonging to the 
Band, or of Chief Ominayak, but of the Band itself. What this means is that the 
Committee found a violation of the rights of the minority as such, and not only of 
the author of the communication. 

When considering the reports of state parties on the implementation of the 
Covenant, the Human Rights Committee does not distinguish between minorities 
as such and persons belonging to minorities. Violation of the rights of minorities as 
a group would inevitably result in the violation of rights of persons belonging to 
that group, while violation of special minority rights of persons belonging to 
minorities is most often an indication of the violation of rights of minorities as a 
group. 

In short, the difference between individual and collective rights is not clear-cut. 
In turn, Article 27 is not so different from certain other articles of the same 
Covenant. For example, freedom of religion (Article 18) can in most cases be fully 
exercised by an individual only in community with others. It hardly needs saying 
that freedom of assembly (Article 21) and freedom of association (Article 22) 
cannot be exercised by individuals alone. 


F The Position of Foreigners and Stateless Persons 


Another controversial issue concerning the position of minorities is whether only 
citizens of a given country can be categorised as persons belonging to minorities or 
whether the concept extends to foreigners and stateless persons as well. 

In his study, Capotorti defines persons belonging to minorities only as nationals 
(citizens) of a given country.’ The Report of the CSCE meeting of experts on 
national minorities held in Geneva in July 1991 does not clarify the issue, although 
the formulation of some clauses gives the impression that only citizens were to be 
included. Fof example, according to Part II of the Report, participating states 
respect ‘the right of persons belonging to national minorities to effective 
participation in public affairs.’** It is well known that Article 25 of the CCPR 
speaks of the right only of citizens to participate in the conduct of public affairs. It 
can be argued that, as persons belonging to minorities have the right to participate 
in the conduct of public affairs, they have to be citizens. This view seems to be 
confirmed by Part IV of the CSCE Report. It is stated that ‘the participating states 
affirm that persons belonging to a national minority will enjoy the same rights and 
have the same duties of citizenship as the rest of the population.’* l 

Even so, Article 27 of the CCPR is silent on the matter. Further, the UN 
Declaration of December 1992 avoided the issue. It is in fact the case that there are 
different views among the states as well as among the experts.” 





56 See the Views of the Committee on the case set out in Canadian Human Rights Yearbook 1991 — 1992 
(University of Ottawa, 1992) pp 221—258. 

57 F. Capotorti, op cit n 4, p 96. 

58 30 International Legal Materials 1692 (1991). 

59 ibid. 

60 For example, the Report of the United Nations High Commissioner for Refugees concludes that the 
term ‘minorities’ would not necessarily encompass aliens, refugees and migrant workers, who are 
normally protected under other international instruments, and that ‘the inclusion of migrant workers in 
the category of minorities is still a controversial matter’ (Geneva: Report of the Ad Hoc Working 
Group on UNHCR and Minorities, November 1992) p 3. 
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It is true that legislation in all states distinguishes between citizens and non- 
citizens and that the former usually have not only more rights, but obligations as 
well. But this difference between citizens and non-citizens is not and should not be 
based on ethnic criteria. Therefore, it is natural that persons belonging to the same 
minority may have a different status in a given country depending on their 
citizenship. The status of foreigners may depend also on whether they are 
permanent or temporary residents of a country. 

But the differentiation between the legal status of citizens and non-citizens has no 
direct bearing on minority rights as they are defined in international law. My view 
is that there is no reason why rights enshrined in Article 27 of the CCPR should be 
confined to citizens. Foreigners or stateless persons permanently resident in a 
country should be able, in community with the other members of their group, to 
enjoy their own culture, to profess and practice their own religion and to use their 
own language. There is no good reason why these minimum requirements should 
not be extended to foreigners and stateless persons as well. 

Of course, the minimum required by international law is not always sufficient 
for the resolution of minority problems. We know that if in some cases it is enough 
to have local newspapers in minority languages or places of worship for religious 
minorities, in other cases the resolution of minority issues requires the 
establishment of territorial autonomies. Good examples are the South Tyrol in 
Trentina Alto Adige in Italy and the Aaland islands in Finland. The 
implementation of Article 27 at the national level requires a variety of different 
measures depending on local conditions. 

International law does not prescribe the forms of implementation of Article 27. 
Much depends on the size, historical traditions, area of habitation and other 
characteristics of minorities. States may and often probably have to go much 
further than the minimum required by international law. And in that case a state 
may and probably should take into account whether a minority consists of 
foreigners permanently resident in the country, or has populated the region for 
centuries. If, in the latter case, thought may be given to territorial autonomy, in the 
case of foreign residents it would scarcely be possible.®! 

In some countries where foreigners are excluded from minority protection it is 
also necessary to examine the citizenship laws. Are not persons belonging to 
certain ethnic groups first denied citizenship and, as a result, also the protection 
under minority rights clauses? This question arises, for example, in relation to 
restrictive citizenship legislation in Estonia and Latvia where the substantial 
percentage of non-indigenous population became stateless persons.” 


G ‘Motherland’ States 


Minorities frequently have their so-called ‘motherland’ state where their ethnic 
brethren live. Such a situation often creates difficult problems. The situation is 





61 Usually such minorities do not consist exclusively of foreigners. There is often a mixture of citizens 
and foreigners. In such a case, it would be natural that they enjoy minority rights in equal terms, while 
only citizens participate in elections or possess the capacity to hold certain posts. 

62 See the Citizenship Law of the Republic of Estonia, 11 April 1938, Riigi Teataja, 1992, 7, 109; 
Resolution of the Supreme Council of the Republic of Latvia: ‘On the Renewal of Republic of Latvia 
Citizens’ Rights and Fundamental Principles of Naturalisation’ to be found in Citizenship and 
Language Laws in the Newly Independent States of Europe, Seminar held in Copenhagen, 9—10 
January 1993. 
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particularly grave in Eastern Europe and in territories which formerly comprised 
the Soviet Union, where ‘motherlands’ are tending to take too close an interest in 
their ethnic brothers and sisters in other countries. Previously, reference was made 
to the constitutions of some Eastern European states which, like Article 49 of the 
Macedonian Constitution, establish that the state has a responsibility to look after 
the recognition of rights of ethnic brethren living outside the state boundaries. At 
the time of writing, Russia is showing particular interest in Russian minorities in 
all of the states of the former USSR. 

An important question arises. What are the appropriate responsibilities of these 
‘motherland’ countries towards their ethnic brothers and sisters in other countries? 
From the point of view of international law, their lawful interest in these matters is 
the same as that of any other country. International law permits states to exercise 
diplomatic protection of their citizens abroad. Citizens of other countries or 
stateless persons, whatever their ethnic origin, are under the protection of 
international human rights law and not of that of a state where their ethnic brethren 
live. For example, Russia has no more rights to interfere on behalf of the Russian 
minority in Estonia than the United Kingdom has. 

But equally, it would be unrealistic to expect ‘motherlands’ to remain indifferent 
in the face of real violations of the rights of their ethnic brothers and sisters in other 
countries. But the way to deal with such understandable concerns is not through 
unilateral diplomatic demarches, or by unilateral constitutional provisions 
extending the protection of a state to foreign citizens on the basis of their ethnic 
origin. Clearly, it would be preferable to resolve such issues via bilateral 
negotiations and the conclusion of relevant treaties. Another way is through 
international mechanisms and procedures, such as the CSCE, Council of Europe 
or the United Nations. 


H Minorities and Consociational Democracy 


As minority situations vary so much, states have to use different modalities for the 
resolution of these problems. The range of tasks related to the protection of 
minorities extends from, for example, how to finance schooling in a minority 
language, up to negotiating a cease-fire between warring factions. The point, of 
course, is that on the resolution of the former may depend whether the latter ever 
happens. 

In a speech delivered in February 1993, the Foreign Secretary Douglas Hurd 
spelt out a number of possible options for the resolution of minority problems, 
such as some form of autonomy for minorities within a state, freedom from 
discrimination or assimilation, the right to speak one’s mother tongue, and the 
right to pursue one’s culture and religion. There are in fact many other different 
ways of resolving these issues. 

One of the ways of dealing with minority issues in many newly-born countries, 
or even old countries in Eastern Europe which are undergoing drastic reforms, is 
an establishment of some elements of so-called consociational democracy. A 
number of political scientists have argued that this may be a solution for plural 
societies, including multi-ethnic ones.“ According to Lijphart: 


an 


63 A lecture to Atlantic College, London, 15 February 1993. 
64 A. Lijphart, Democracy in Plural Societies: A Comparative Exploration (New Haven and London: 
Yale University Press, 1977). 
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it is in the nature of consociational democracy, at least initially, to make plural societies more 
thoroughly plural. Its approach is not to abolish or weaken segmental cleavages but to recognise them 
explicitly and to turn the segments into constructive elements of stable democracy .© 


There are, indeed, as Lijphart indicates, only three principal possible ways of 
dealing with minorities: assimilation, separation and the recognition of minority 
problems and the resolving of them in everyday life.© 

Policies of assimilation are usually counterproductive. Measures aimed at 
assimilation engender or enhance nationalism among minorities. Snyder speaks of 
Napoleon: 

Instead of unifying Europeans under his banner, the Corsican, without actually desiring the 


consequences, extended the force of nationalism into a dominant position in the nineteenth century in 
Europe. From there it spread its tentacles throughout the world.® 


The same happened in the Soviet Union where the authorities tried to create a 
uniform entity: the Soviet people. History, we may observe, is now repeating itself 
in some newly-born states of Eastern Europe and the former USSR. Of course, 
assimilation is also contrary to Article 27 of the CCPR, which emphasises the right 
of minorities to their identity, and the 1992 UN Declaration on minorities is deeply 
imbued with an anti-assimilationist spirit. 

As for separation or secession, it all too often wreaks bloody wars. The 
argument has already been put that in most cases it should be resorted to only asa 
last resort. 

What then of the recognition of minority problems and the attempt to resolve 
them by means of consociational democracy? Prime features of this form of 
democracy include government by means of a coalition of political leaders of all 
significant segments; the mutual ‘veto,’ which serves as an additional protection of 
vital minority interests; proportionality as a standard of political representation; 
and a high degree of autonomy for each segment to run its own affairs. 

The experience of various countries shows that consociationalism can succeed. 
Switzerland, the Netherlands and Austria may be referred to as good examples. On 
the other hand, there are some equally prominent failures such as the Lebanon and 
Cyprus,” caused, at least in part, in those cases by foreign interference. 

Certainly, it is the case that favourable conditions for consociational democracy 
do not exist in all of the newly-born countries of Eastern Europoe and the former 
USSR, or, indeed, for any other form of democracy. However, the introduction of 
some elements of consociationalism may not only be desirable but also necessary 
for the process of democracy in at least some of the new states.7! 


65 ibid p 42. 

66 ibid pp 44-45. 

67 L.L. Snyder, op cit n 29, p XXII. 

68 UN Doc A/47/678/add 2. 

69 ibid p 25. 

70 For the further examples, see R. Dahl, Democracy and its Critics (New Haven: Yale University Press, 
1989) p 258. 

71 For example, territorial or cultural autonomies for ethnic minorities in many countries of the former 
Soviet Union may become necessary. Measures which should be explored include the creation of two- 
tier parliaments where in one of the Houses minorities would have equal or proportional 
representation, and the encouragement of participation by representatives of minorities in the 
government and civil service. 
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Conclusion 


Democracy formally means rule by the majority. But one of the important 
indicators of its quality is how the majority protects the rights and takes into 
account the interests of minorities. The world as a whole, and especially newly- 
born countries, are still far from realising this truth. That is why issues concerning 
the protection of minorities are so important. Democracy will be, if not non- 
existent, then at least deficient in a society, if the rights of minorities are denied or 
violated. Democracy in any domestic society, like peace in the world society, is 
indivisible. In Europe, where the keyword is integration and the importance of 
international frontiers is diminishing, the approach of individual countries to their 
minorities should also be integrationist and not assimilationist or segregationist. 
Democracy in a multi-ethnic society means so much more than one man — one 
vote. 
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The Meaning of ‘Complex Monopoly’ 
Richard Brent* 


Introduction 


The complex monopoly provisions! of the Fair Trading Act 1973 (FTA) are one 
of the principal means under UK legislation of regulating the anti-competitive 
behaviour of individual firms. Following a reference by the Director General of 
Fair Trading or the Secretary of State for Trade and Industry, a ‘complex 
monopolist’ undergoes investigation by the Monopolies and Mergers Commission 
(the Commission) with a view to establishing whether the complex monopoly of 
which it is a member is operating against the public interest. If the Commission 
finds that it is, the Secretary of State has the power to ask the Director General to 
obtain undertakings from the individual companies or can make an order to prevent 
or remedy the adverse effects. His powers include the ability to impose price 
controls or order divestment of a business. 

These provisions in the past have been used flexibly, a flexibility which the 
Government has recently praised in its consultative document, Abuse of Market 
Power.’ They have been used to perform three functions in particular. The first is 
to investigate the anti-competitive conduct of professional trade associations such 
as the General Council and Register of Osteopaths and the General Medical 
Council. The second is to investigate market structures, frequently involving 
vertical agreements which produce foreclosure effects, for example the exclusive 
purchasing arrangements which have resulted in tied public houses and exclusive - 
car dealerships. Third, they have been used to investigate oligopolies such as the 
beer and carbonated soft drinks markets. 

Of the three, the last function is probably the most important, if the -least 
common. It has certainly been seen by the Government as a virtue of the UK 
system when contrasted with the competition provisions of the Treaty of Rome. As 
the Government’s consultative document noted,? one of the shortcomings of 
Article 86 of the Treaty, which prohibits the abuse of a dominant position by one 
or more undertakings, is that the conduct of two or more companies which are not 
individually dominant is only covered by the prohibition where they are linked, 
either as a result of being members of the same group, or economically (for 
example, by a technology licensing agreement). By contrast, under the complex 
monopoly provisions, several companies may be investigated, whether or not 
linked, provided they are acting in a way which prevents, restricts or distorts 
competition. This, presumably, is one of the principal reasons underlying the 
Government’s recent decision not to introduce an Article 86-type regime for the 


*Solicitor, Slaughter and May, London. 


1 FTA, ss 6(1)(), 7 (1)(c), 7(1)(d), 7(2), 8(2) and (3). The situations described in these sections are 
termed ‘complex monopolies’ in accordance with s 1 1(1) FTA. This article concentrates on ss 6(1)(c), 
6(2), 7(1)(c) and 7(2), being the sections under which all complex monopoly references have been 
made since 1980. See n 9 for the reason why 1980 is taken as the appropriate cut-off date. 

Abuse of Market Power (1992) Cmnd 2100, para 2.9. 

ibid paras 3.13—3.14; Societd Italiano Vetro SpA v Commission [1992] II ECR 1403, [1992] 5 CMLR 
302. 
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control of dominant undertakings, but to retain, instead, the monopoly provisions 
of the FTA, including the complex monopoly provisions.‘ 

However, precisely because these provisions perform so many functions, they 
have been interpreted widely and inconsistently by the Commission. The 
purpose of this article is to demonstrate that these provisions are no longer a 
suitable means of regulating the economic behaviour of firms. In the first section, 
the historical origins of these provisions are discussed in order to demonstrate that 
two of the three functions which they perform are the result of the failure of 
legislative reform in the 1950s. In the next section, the wide interpretation of these 
provisions by the Commission is demonstrated, as is the extent of the discretion 
which the courts give the Commission to apply them. In the third section, the 
divergence in their application from economic theory and the approach of 
Community law is discussed, again to highlight just how widely and inconsistently 
the complex monopoly provisions have been applied by the Commission. Three 
instances in particular are examined. The first is the Commission’s application of 
these provisions to regulate market structures which might be regarded as anti- 
competitive in themselves. The-second is the Commission’s approach to vertical 
integration. The third is a comparison of the Commission and the Community's 
approach to the analysis of exclusive supply agreements. In the final section, 
proposals for reform are put forward with a view to reducing current uncertainty in 
the application of these provisions, and their limiting scope to the control of 
oligopolies. 

It is sometimes considered that the question of whether or not a complex 
monopoly situation exists is simply a jurisdictional test to determine whether a 
monopoly investigation should be undertaken, and as such is relatively 
unimportant. Whilst legally accurate, in practice it may be more difficult to 
draw the distinction between the jurisdictional test and the substantive 
investigation. This is for two reasons. First, the jurisdictional test necessarily 
involves some of the considerations of the substantive inquiry. This is because, in 
order to establish jurisdiction, the Commission must establish that the alleged 
monopolists conduct their affairs so as to prevent, restrict or distort competition, 
or in other words, participate in ‘uncompetitive practices.’ This is akin to the 
obligation imposed on the Commission, once jurisdiction has been established, to 
report on: 


whether any steps (by way of uncompetitive practices or otherwise) are being taken . . . for the purposes 
of exploiting the monopoly situation, and if so, by what uncompetitive practices or in what way.’ 


If such steps are being taken, the Commission may then be asked to consider 
whether they operate against the public interest (section 49, FTA).‘The result, as 
the 1978 consultative document A Review of Monopolies and Mergers Policy 
noted, is that ‘there is a risk of confusion between the grounds for this finding of a 


I 


4 DTI Press Notice, 14 April 1993. 

5 Whish, Competition Law (London, Edinburgh, 3rd ed, 1989) pp 67, 74, 98. See also the comment of 
the former Chairman of the Commission, Sir Sydney Lipworth, that the complex monopoly test is “a 
bit artificial’ in The Financial Times, 30 March 1993. 

6 For the Commission’s view, see The Supply of Beer (1989) Cmnd 651, paras 11.6 and 11.25; for the 
judiciary’s view, see Brown J’s remarks in R v The Commission and the Secretary of State for Trade 
and Industry, ex p Ecando Systems Ltd and Others (unreported, 30 September 1991), hereinafter cited 
as Ecando Systems, that the provision ‘imposes merely a jurisdictional requirement upon the 
Commission.’ 

7 FTA, s 48. 
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complex monopoly and the grounds for an adverse public interest finding.’® 
Second, in practice, the finding of a complex monopoly situation has often entailed 
a finding that it is contrary to the public interest. Indeed, in more than three- 
quarters of the Commission’s Reports since 1980, some or all of the complex 
monopoly practices identified for jurisdictional purposes were also found to be 
against the public interest.° 

A firm described as a ‘complex monopolist’ might therefore rightly object to any 
opprobium it suffers. It may also suffer in other ways. The 1978 consultative 
document recognised that monopoly investigations impose a ‘considerable burden’ 
on the firm under investigation, in terms of both cost and the time and effort of 
senior management.'° This is not a burden which has lightened with the course of 
years as the Government has recently recognised in reviewing competition law as 
part of its ‘Deregulation Initiative’ aimed at reducing the burden imposed on 
industry as a result of legislation. Even a relatively minor ‘complex monopolist’ 
might expect to incur legal fees in the region of £50,000 in connection with an 
investigation." Being termed a ‘complex monopolist’ thus also has serious 
practical consequences for the company concerned, distracting it from the conduct 
of its business. 


A From Cartels to Oligopolies: The Historical Background 
Origins 
The origins of the complex monopoly provisions of the FTA may be found in the 


Monopolies and Restrictive Practices (Inquiry and Control) Act 1948. This gave 
the Board of Trade, where it considered one of certain specified conditions might 


SS se eS 


8 A Review of Monopolies and Mergers Policy (1978) Cmnd 7198, para 5.36. A practical example of this 
is the report on Carbonated Drinks (1991) Cm 1625, where in considering whether exclusive supply 
agreements prevented, restricted or distorted competition for the purpose of establishing jurisdiction, 
the Commission refers to its own conclusions on the question of whether they amount to steps taken for 
the purpose of exploiting and maintaining the complex monopoly: see paras 10.17 and 10.85— 10.95. 
See also Hodgson J’s remarks in R v Commission and Others, ex p Visa International Service 
Association [1990] CCLR 72, 84, hereinafter cited as Visa, that ‘the decision that there is a complex 
monopoly situation in existence involves a finding that uncompetitive practices are in existence. This 
makes it very difficult conceptually to draw a line between the first and second distinct stages of the 
Commission’s deliberations.’ 

9 Between 1980 and 1993 to date complex monopoly situations have been found in 23 Reports and in 18 
of them some or all of the complex monopoly practices have been found to be against the public 
interest. This article adopts 1980 as the appropriate cut-off date following the enactment of the 
Competition Act 1980 which marks the point at which the current UK competition regime was fully 
established. 

10 A Review of Monopolies and Mergers Policy (1978) Cmnd 7198, para 4.24. 
11 The DTI in April 1993 estimated the senior Management costs of taking part in a Commission 
monopoly investigation as follows: 


(£) per party 
Main parties 87,500 
Other parties 2,900 


The above is an underestimate since it does not take into account opportunity costs. Following a 
survey, Ernst & Young identified the costs of external resources (consultants, lawyers, accountants) 
used in both monopoly and merger referrals as falling in the following ranges: 


Under £50,000 £50— 250,000 £250— 500,000 
% of respondents 32 40 28 
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exist, the power to refer the matter to the Monopolies and Restrictive Practices 
Commission for investigation and report. These conditions were set out in sections 
3 to 5. Section 3(1)(a), which was concerned with the supply of goods of any 
description, deemed that the conditions prevailed in two circumstances. The first 
was where at least one-third of all the goods of a particular description were 
supplied in the United Kingdom by or to any one person or, where they were 
interconnected bodies corporate, any two or more persons. The second (the origin 
of the complex monopoly provisions) was where the same proportion of goods 
supplied was supplied by two or more persons who: 

whether voluntary or not, and whether by agreement or arrangement or not, so conduct their respective 

affairs as in any way to prevent or restrict competition in connection with the production or supply of 

goods of the description in question (whether or not they themselves are affected by the competition and 


whether the competition is between persons interested as suppliers or producers or between persons 
interested as customers of suppliers or producers): 


Provided that in considering whether or not any two or more persons so conduct their affairs as 
aforesaid, practices as to workers to be employed or not to be employed by them or as to the 
remuneration, conditions of workers, or any class of workers, so employed shall be left out of account. 


Section 4 was in like form in relation to the application of processes to goods and 
section 5 concerned exports. 

The policy behind these provisions is to be found in the White Paper on 
Employment policy written by Sir William Beveridge and published in 1944. This 
asserted that: 

There has in recent years been a growing tendency towards combines and towards agreements, both 

national and international, by which manufacturers have sought to control prices and output, to divide 

markets and to fix conditions of sale ... The Government will therefore seek power ... to take 


appropriate action to check practices which may bring advantages to sectional producing interests but 
work to the detriment of the country as a whole.” 


In April 1948, therefore, Harold Wilson, the President of the Board of Trade, 
introduced the Monopoly (Inquiry and Control) Bill, quoting his former tutor and 
employer as his ‘starting point.’!* The purpose behind the reform was threefold. 
The first and principal aim was to abolish industrial restrictive practices which had 
grown up as a response to the depression, but which now appeared to hinder the 
development of the post-war British economy. As Wilson commented, ‘we need 
maximum production from our resources. We cannot afford the restrictive 
practices that grew up on both sides of industry between the two wars.’14 Second, 
it represented the fulfilment of an election commitment to ensure that the 
introduction of greater economic freedom in post-war Britain would not result in 
‘the chaos of economic do-as-they-please anarchy.’ It was a measure of state 
intervention to prevent profiteering. Third, it was intended as a means of 
educating British entrepreneurs in a technically efficient use of economic 
resources, to point out their deficiencies as businessmen, and not merely their 
participation in anti-competitive practices. As Wilson’s Parliamentary Secretary 
somewhat optimistically put it, ‘the Commission’s reports may become in the 
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and the cost of internal resources as falling in the following ranges: 


Under £50,000 £50 — 250,000 £250 — 500,000 
% of respondents 43 28 29 


The survey covered only a small sample of companies involved in referrals since 1990. 
12 Employment Policy (1944) Cmnd 6527, para 54. 
13 HC Deb vol 449, cols 2—20 (22 April 1948). 
14 ibid col 2018. 
15 Cairncross, Years of Recovery: British Economic Policy 1945—51 (London, 1985) pp 300—301. 
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nature of textbooks on many matters of industrial organisation and commercial 
policy, and may re-create a progressive and forward-looking atmosphere. ’!® 
The Act in the first years of its operation was principally directed at the existence 
of price-fixing cartels and other restrictive practices in certain industries, which 
were usually conducted through the agency of a trade association. Indeed, of the 
seven illustrations which Harold Wilson offered as examples of the type of case 
which justified the Bill, five involved restrictive practices carried out by trade 
associations.” Of the 20 reports made by the Monopolies and Restrictive 
Practices Commission between 1948 and 1957 (that is before the structure of the 
regulatory regime was altered by the passing of the Restrictive Trade Practices Act 
1956), nine were exclusively complex monopoly investigations directed at trade 
associations, a further eleven were investigations of both scale and complex 
monopolies, and none were exclusively investigations of scale monopolies. !8 


Reform: The 1956 Act 


In 1952 the Commission was asked to report on the general effect of a number of 
specified practices which had recurred in the industries investigated. These 
practices were six in number, and four of them had been found to exist in half or 
more of the 12 reports undertaken by the Commission from its inception to the date 
of publication of its general report, the majority of which were made exclusively 
under the complex monopoly provisions of the 1948 Act. The Commission 
concluded that all of these practices in some degree restricted competition and all 
adversely affected the public interest to varying degrees. The report concluded, 
however, that the existing powers of the Government were insufficient in relation 
to those practices. It recommended, therefore, a general prohibition, with 
provision being made for exceptions.! 

The Restrictive Trade Practices Act 1956 was born of this recommendation, if in 
bowdlerised form. Rather than impose an outright ban on a limited number of 
practices, it sought to impose a judicial (and not merely administrative) control on 
restrictive agreements in general. The new Act required that particulars of 
agreements which contained certain restrictions in relation to the supply of goods 
be furnished with the Registrar of Restrictive Trading Agreements. The Registrar 
was then given the power to refer such agreements to the newly created Restrictive 
Practices Court for a declaration that the restrictions were contrary to the public 


16 HC Deb vol 452, col 2142 (29 June 1948). 
17 HC Deb vol 449, cols 2022—2027 (22 April 1948). 
18 The Restrictive Trade Practices Act 1956 (on which see further below) came into force on 30 
November 1956 by virtue of SI 1956 No 1969, Article 2. The exclusively complex monopoly reports 
were: Electric lamps (1951—52) HC 287; Insulated electric wires and cables (1951—52) HC 209; 
Imported timber (1953 — 54) HC 281; Buildings in Greater London (1953 — 54) HC 264; Certain semi- 
manufactures of copper and copper-based alloys (1954—55) HC 56; Sand and gravel in central 
Scotland (1955—56) HC 222; Hard fibre cordage (1955 — 56) HC 294; Linoleum (1955—56) HC 366: 
Tea (1956—57) HC 15; the mixed scale and complex monopoly reports were: Dental goods 
(1950—51) HC 18; Cast iron rainwater goods (1950—51) HC 136; Matches and match-making 
machinery (1952—53) HC 161; Insulin (1952—53) HC 296; Calico printing (1953—54) HC 140; 
Pneumatic tyres (1955— 56) HC 133; Certain rubber footwear (1955—56) HC 328; Standard metal 
windows and doors (1956—57) HC 14; Electronic valves and cathode ray tubes (1956—57) HC 16; 
Certain industrial and medical gases (1956—57) HC 13; Electrical and allied machinery and plant 
* (1956—57) HC 42. Although the inquiry into the supply of chemical fertilisers was commenced in 
1955, it continued after the passage of the 1956 Act, and was subject to the direction that the reference 
should be proceeded with as if it had been made after the commencement of that Act: see Supply of 
Chemical Fertilisers (1958—59) HC 267, p 1. 
19 Collective Discrimination (1955) Cmnd 9504, Ch 9. 
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interest. This Act, notably in view of the original purpose behind the 1948 Act, 
contained special provisions for trade associations. It deemed that any agreement 
made by a trade association was to be regarded as though made between all the 
members of the association, and also provided that specific recommendations by 
trade associations were to be treated as terms of an agreement between members of 
the association in question. 

The new regime operated by the Registrar and the court was designed to exist 
independently of, but in parallel with, that imposed by the 1948 Act. Thus, section 
29 of the 1956 Act provided that the conditions to which the 1948 Act applied 
should not include those which prevailed by reason of an agreement which was 
registrable under the 1956 Act. However, it also sought to diminish the role of the 
Commission. In effect, one of the purposes of the 1956 Act was to assume control 
from the 1948 Act of many of the anti-competitive situations previously covered by 
the complex monopoly provisions of the 1948 Act. As Peter Thorneycroft, the 
President of the Board of Trade who introduced the measure, commented: ‘A large 
block of work previously within the field of the Monopolies Commission will be 
covered by the arrangements.’ He went on to assert that there would be two 
matters in particular which would be of concern to the Commission in the future. 
The first was single firm monopolies, and the second, agreements relating to 
export markets.”°-From this it can be seen that the President did not envisage that 
the complex monopolies provisions of the 1948 Act would any longer play a 
significant role: their work would now be performed by the 1956 Act. This was 
reflected in the new institutional arrangements for the Commission. Section 28 of 
the 1956 Act reduced the maximum number of members from twenty-five to ten, 
and provided that their functions should no longer be exercisable by small groups, 
so limiting the number of investigations which they would be able to conduct at any 
one time. 

Perhaps not surprisingly, the Labour opposition charged the Conservative 
Government with emasculating the Commission,”! claiming it no longer had a 
full-time job to do. In view of the future development of the application of the 
complex monopoly provisions, it interestingly suggested a new role for the 
Commission. It proposed that the Commission might investigate such matters as 
the control which the petrol companies exercised over the distribution of petrol by 
means of sole agency agreements, and that it might conduct, in later years, a 
review of the new system introduced by the 1956 Act.” However, the 
Conservative Government refused to commit itself expressly to either proposal. 
Indeed, the first petrol reference was not made by the Board of Trade until 1960, 
and the Commission did not report until 1965.5 As the Labour Party had 
predicted, the Commission’s role was reduced primarily to the intermittent 
conduct of investigations of single monopolies. Between 1957 and 1966 there were 
only six monopoly reports, all of which followed references made by the 
Conservative Government, and none of which were exclusively complex 
monopoly reports. Indeed, it was not until the new Labour Government, and in 
particular after 1966, that the pace of monopoly references increased. But even so, 
it was not until the 1970s that the pace of exclusive complex monopoly references . 
increased, and then principally in relation to the provision of professional services. 


20 HC Deb vol 549, cols 1936— 1937 (6 March 1956). s terre SFT 
21 See, for example, the comments of Douglas Jay, at ibid vol 554, col 896 (14 June e 1956): wa : 
22 ibid cols 808—809 (14 June 1956). Te ae 
23 Supply of Petrol to Retailers (1965). Cea Be 
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Thus, in the 1960s, reports following exclusively complex monopoly 
investigations were made only in relation to the supply of infant foods, the 
provision of insurance, the supply of certain services by estate agents and the 
supply of beer, out of a total of 19 reports in that decade. 

Moreover, over the years the application of the 1956 Act has been gradually 
extended. The Restrictive Trade Practices Act 1968 provided that information 
agreements in relation to goods could be brought under the control of the 
legislation by statutory instrument. The Fair Trading Act 1973 extended the 
application of the 1956 Act to services (an extension which had been made to the 
1948 Act by the Monopolies and Mergers Act 1965). The Competition Act 1980 
further, if less significantly, eroded the ambit of the complex monopoly 
provisions. It enabled the Director General of Fair Trading, in the first instance, to 
investigate anti-competitive courses of conduct of individual firms, that is to say, 
courses of conduct which might be capable of industry-wide investigation under 
the complex monopoly provisions, provided the threshold test is satisfied. The 
1980 Act thus introduced a further, and to some extent duplicatory, means of 
controlling anti-competitive practices in circumstances where there would be no 
jurisdiction under the restrictive trade practices legislation.” 

The gradual transfer of jurisdiction over anti-competitive situations originally 
contemplated by the 1948 Act from the complex monopoly provisions to other 
statutes has not been reflected in amendments to those provisions. That is to say, 
the complex monopoly provisions contained in the Fair Trading Act are more or 
less the same as those contained in the 1948 Act. There have only been three 
amendments of any significance. The first, as indicated above, was to extend the 
application of these provisions to services. The second was to decrease the 
threshold test from 30 to 25 per cent. This was effected by the Fair Trading Act 
1973. The third, also effected by that Act, was to abolish the proviso in relation to 
employment practices. Apart from these, the only amendments have been stylistic 
— the removal of a pair of brackets, the incorporation of a definition and, perhaps 
more significantly in view of the accession of the UK to the Treaty of Rome, the 
addition of a ‘distortion’ of competition as one of the defining characteristics of the 
conduct of the complex monopolist, so tracking the provisions of Article 85 of that 
Treaty. 


The New Role of the Complex Monopoly Provisions 


The complex monopoly provisions, however, have not become redundant as a 
result of these reforms. This was due in part to their limited scope. The current 
Restrictive Trade Practices Act, for example, does not apply to property or to 
certain, primarily professional, services specified in Schedule 1 to the Act. There 
are 15 in all, and they include the legal and medical professions.» These services, 
in so far as they have been regulated under UK competition law, have been 
investigated under the complex monopoly provisions of the FTA. In the 1970s, 
perhaps the highpoint of such inquiries, the Commission investigated, amongst 


24 For the duplicatory role of the Competition Act, see Car Parts (1982) HC 318, para 6.15 and Motor 
Car Parts (1992) Cm 1818, para 8.71. 

25 For a discussion of the application of competition law to the medical profession, see Miller, 
‘Competition Law and Anti-Competitive Professional Behaviour Affecting Health Care’ (1992) 55 
MLR 453. 


818 © The Modern Law Review Limited 1993 


November 1993] The Meaning of ‘Complex Monopoly’ 


others, barristers, solicitors, accountants and stockbrokers.? Second, certain 
types of agreement have also been excepted from the application of the Restrictive 
Trade Practices Act. These primarily relate either to agreements dealing with 
intellectual property rights, or bilateral exclusive dealing agreements. Once again 
these have been investigated under the complex monopoly provisions of the FTA. 
For example, the Commission has investigated exclusive dealerships for the supply 
of indirect electrostatic photocopiers, solus petrol stations and exclusive 
purchasing agreements for carbonated drinks, in other words the sort of 
arrangements envisaged by the Labour opposition in 1956 as worthy of enquiry.” 

Third, the complex monopoly provisions have been used increasingly as 
instruments for an examination of oligopolistic markets. Recent investigations 
have included inquiries into the market for the supply of new cars (where the top 
four companies had combined market shares of over 50 per cent), beer (five 
brewers with a combined share of nearly 70 per cent), petrol (three wholesalers 
supplied nearly 50 per cent of the retail market) and credit cards (99 per cent of 
credit cards issued belonged to one of two systems).”® Such investigations of 
market structure, even though no cartels existed, were not the principal purpose 
behind the 1948 Act as the historical sketch above has indicated. They are, rather, 
an example of how an existing legislative provision has been adapted to serve new 
ends. 

These three functions are not wholly compatible. Anti-competitive vertical 
restraints, for example, will not only be found in oligopolistic markets. Likewise, 
not all oligopolistic markets will have demonstrably anti-competitive practices. 
The consequence has been, as the next two sections demonstrate, that the complex 
monopoly provisions have been interpreted broadly in order to establish 
jurisdiction. As a result, companies have been investigated where their individual 
conduct would not ordinarily be regarded as anti-competitive, and markets have 
been investigated even though their structure likewise would not ordinarily give 
rise to the presumption that they are operating anti-competitively. 


B The Use and Abuse of Discretion: The Judicial Interpretation 
of the Complex Monopoly Provisions 


Section 6(1)(c) FTA defines a complex monopoly situation as existing in relation 
to the supply of goods of any description, if: 


at least one-quarter of all the goods of that description which are supplied in the United Kingdom are 
supplied by members of one and the same group consisting of two or more such persons as are 
mentioned in sub-section (2) of this section, or are supplied to members of one and the same group 
consisting of two or more such persons. 


The persons referred to in section 6(2) are defined as follows: 


any two or more persons (not being a group of interconnected bodies corporate) who whether 
voluntarily or not, and whether by agreement or not, so conduct their respective affairs as in any way to 
prevent, restrict or distort competition in connection with the production or supply of goods of that 
description, whether or not they themselves are affected by the competition and whether the competition 





26 Barristers’ Services (1975—76) HC 559; Services of Solicitors in England and Wales (1975—76) HC 
557; Accountancy Services (1976) Cmnd 6573; Stockbrokers Services (1976) Cmnd 6571. 

27 Indirect Electrostatic Photocopies (1991) Cm 1693; The Supply of Petrol (1990) Cm 992; Carbonated 
Drinks (1991) Cm 1625. 

28 New Motor Cars (1992) Cm 1808, Table 4.11; The Supply of Petrol (1990) Cm 992, Table 3.12; 
Credit Card Services (1990) Cm 718, Table 3.1; Supply of Beer (1989) Cm 651, Figure 2.5. 
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is between persons interested as producers or suppliers or between persons interested as customers of 
producers or suppliers.” 


It is important to bear in mind that this provision imposes a behavioural and not a 
structural test, unlike the scale mbnopoly provisions of sections 6(1)(a) and 7(1)(a) 
FTA. This latter test is satisfied where at least one-quarter of the goods or services 
of a particular description is supply by or for one and the same person (in the case 
of sections 6(1)(b) and 7(1)(b) by members of the same group of interconnected 
bodies corporate). By contrast, in order to establish jurisdiction under the complex 
monopoly provisions, it is first necessary to establish the existence of anti- 
competitive ‘conduct’ by members of the complex monopoly group. As is 
demonstrated below, it is this test which has been interpreted broadly by the 
Commission. 

The consistent theme in the judicial interpretation of these provisions has been 
the reluctance of the courts to interfere in the Commission’s application of them, 
even where the Commission’s jurisdiction is in issue. This accords with the courts’ 
general policy of not interfering with the Commission’s administration of 
competition law. Most recently, for example, in the South Yorkshire Transport 
case which concerned a merger reference, the House of Lords rejected the 
argument that “The question of jurisdiction . . . is a hard-edged question. There is 
no room for legitimate disagreement. Either the Commission had jurisdiction or it 
had not.’ Instead, it held that where the criteria for jurisdiction are imprecise, the 
court is not entitled to substitute its own opinion except where the decision of the 
relevant authority is irrational.*° The consequence of such a policy has been that 
the courts have been content to endorse the Commission’s interpretation of the 
jurisdictional test under the complex monopoly provisions. The result has been 
only two judicial reviews of these provisions, both unsuccessful.?! 

In keeping with this policy, the courts have concurred with the Commission that 
no particular practice or conduct of a complex monopolist needs to be anti- 
competitive for there to be a complex monopoly situation; indeed, there need not 
be any activity as such at all. What matters is that the result of the monopolists’ 
collective conduct distorts competition. So even mere passivity may result in a 
company being termed a complex monopolist. 

This was established in the Visa case concerning the provision of credit cards. In 
any credit card transaction, four parties are involved. Card issuers or suppliers 
have a contract with card holders who use the card to buy goods from traders. The 
trader recovers his money from the merchant acquirer who recovers his money 
from the card supplier who in turn recovers from the card holder. Visa itself does 
not issue cards, but provides a worldwide settlement system and owns the 
intellectual property in the Visa name. One rule of the Visa system, imposed by 
Visa, was that no member was free to become a merchant acquirer unless it issued 
more than a specified number of Visa cards. The legal issue was whether by 
merely joining the Visa system, and so accepting this rule, issuing banks who were 
not merchant acquirers themselves could be said to be conducting their affairs in an 
uncompetitive way. Hodgson J concluded that they could, even if their action is 
better described as passive acceptance. In his words, ‘By joining a system a person 


29 FTA, ss 7(1)(c) and 7(2) are in like terms in relation to services. Ss 6(d) and 7(d) deal with the 
existence of agreements which have the result that goods or services of a particular description are not 
supplied in the United Kingdom at all and ss 8(2) and 8(3) deal with complex monopoly situations in 
relation to exports. 

30 Rv Commission, ex p South Yorkshire Transport Ltd [1993] 1 WLR 23, 30. 

31 Visa [1990] CCLR 72 confirmed on appeal [1991] CCLR 13; Ecando Systems (unreported). 
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can be held to be conducting its affairs in accordance with all the rules and 
provisions of the system. 3? 

Moreover, the practices which result in the anti-competitive conduct do not have 
to be the same for each of the persons held to constitute a group. Although in the 
Visa case Hodgson J suggested obiter that this might be so, in the electrical 
contractors case this was held not to be the case. This monopoly enquiry 
concerned the supply in Greater London of electrical contracting services at large 
exhibition halls, and in particular the ties which existed between certain 
contractors and certain halls. However, the way in which these ‘ties’ were 
organised varied considerably. In the case of one hall it was the result of an 
arrangement between members of the same corporate group. In the case of others 
it was the result of a competitive tender among selected electrical contractors. In 
yet another case the hall’s own staff undertook the work. Moreover, the extent of 
the tie also varied in relation to both the volume of work undertaken and the areas 
in which nominated electrical contractors were required to operate. Nonetheless, 
these practices were held to constitute a single complex monopoly situation. In the 
words of Brown J: 

there is nothing in the languages or policy of the legislation to warrant the introduction of any artificially 


limiting or narrowing words such as the applicants contended for. I see no requirement for identicality 
or close similarity of conduct.* 


The results of this are twofold. The first is that there is no requirement that all the 
complex monopolists supply the same goods or service. This was most clearly 
demonstrated in the report on the supply of credit card services in the United 
Kingdom. Visa argued that as it did not itself provide credit card services, it could 
not form part of the complex monopoly in that it could not be said to prevent, 
restrict or distort competition in connection with the supply of the reference 
service. The Commission rejected this interpretation on the basis that whilst Visa 
did not itself supply the service, it played an essential part in the operation of the 
Visa system. The Commission concluded: ‘In our view a proper approach is to 
apply a purposive construction to section 7(2) so as to achieve the result that 
Parliament must have intended, that is to say the control of any restriction of 
competition in the supply of goods or services.’ This assertion is noteworthy in 
that the Commission clearly regards the complex monopoly provisions as 
empowering it to investigate persons operating upstream or downstream of the 
reference market. 

The second consequence is that not all complex monopolists in any given 
complex monopoly situation have to participate in all the practices which together 


32 Visa [1990] CCLR 72, 90. For a commentary on the Visa case, see Jones, ‘Carbonated Soft Drinks — 
Complex Monopolies and Their Beneficiaries’ [1991] 6 ECLR 242. In this context, it should also be 
noted that the Commission has regarded an intention only intermittently acted on as amounting to 
‘conduct’ for FTA purposes: see Holiday Caravan Sites (1983) Cmnd 8966, at paras 9.7—9.8. 

33 Visa [1990] CCLR 72, 84; Ecando Systems (unreported). See also the Commission’s contention at 
para 6.9, Electrical Contracting (1990) Cm 995, that there is no requirement that ‘the group should be 
‘*homogeneous’’ in the sense that the ways in which the members of the group conduct their affairs in 
relation to the supply of the relevant services needs to be identical or even very similar.’ 

34 Ecando Systems (unreported). 

35 Credit Card Services (1989) Cm 718, paras 7.22—7.23. See also Greyhound Racing (1986) Cmnd 
9834, paras 8.6—8.8 in which the Commission rejected the argument of the National Greyhound 
Racing Club Ltd that it could not be a member of the group which formed the complex monopoly on 
the basis that it did not supply the services of managing greyhound racing tracks. The Commission 
commented (at para 8.7) that there was no requirement that the group should consist solely of persons 
who supply the services: ‘It requires only that those who supply at least a quarter of the total supply of 
the services shall be members of the group.’ 
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amount to anti-competitive conduct. Nor, by way of corollary, does the existence 
of more than one practice require the finding of more than one complex monopoly 
situation. In the report on the wholesale supply of motor car parts, the Commission 
included five distinct practices in a single complex monopoly situation. Two 
concerned relations between the suppliers and their franchised dealers; two 
concerned the suppliers’ relations with persons other than their franchised dealers; 
one concerned the suppliers’ relations with component manufacturers.*° Not all of 
the practices were undertaken by the major suppliers. For example, Vauxhall did 
not require its dealers to purchase parts exclusively from Vauxhall or sources 
approved by it, although one of the practices constituting the complex monopoly 
situation was the prevention of franchise dealers concluding distribution 
agreements for parts which competed with the supplier’s own parts. Likewise, 
Vauxhall did not refuse to supply diagnostic equipment or other related 
information, although the withholding of such information was again one of the 
five practices cited by the Commission.*’ Nonetheless, Vauxhall, together with all 
the major suppliers, was found to be a complex monopolist participating in a single 
complex monopoly situation. The Commission’s justification was that each of 
these practices had to be seen against the background of the selective exclusive 
distribution system adopted by the car suppliers, which required dealers not only to 
sell the cars, but also to service and repair them. The five complex monopoly 
practices were but a means of ensuring the continuance of that integrated system.** 

The alleged monopolists’ participation in these practices may be ‘voluntarily or 
not’ and ‘by agreement or not.’ Thus, in the electrical contractors case, the 
agreement to nominate electrical contractors occurred between the exhibition hall 
owners and the exhibition organisers, although the electrical contractors, who 
were not a party but merely the beneficiaries, were found to be the complex 
monopolists. In the Visa case, it was a term of the contract between the trader and 
the merchant acquirer that the trader charged the same price for goods irrespective 
of the means of payment. Nonetheless, the suppliers, who were not parties to the 
agreement, were found to be complex monopolists along with Visa and the three 
merchant acquirers. The consequence of these statutory words is that membership 
of a complex monopoly group does not require proof of any element of consensus. 
All that is required is that each individual monopolist should have the freedom to 
choose how he conducts his affairs.® The statutory position was summarised by 
Hodgson J as follows: 

This has resulted in a ‘complex monopoly situation’ being one where there may be no monopoly or 


monopolist at all and a ‘group’ being a collection of individuals who might, in common parlance, not be 
considered a group at all.“ 


The consequence of the Commission’s being unhindered by judicial fetters in 
applying the complex monopoly provisions is that it is at liberty to define the 
complex monopoly group as it pleases. There is no bar on inconsistency. This is 


36 Motor Car Parts (1992) Cm 1818, para 8.11. 

37 ibid paras 7.50, 7.59. 

38 ibid paras 8.13— 8.14. 

39 FTA, ss 6(2) and 7(2). 

40 See the Commission in its report on Credit Card Services (1989) Cm 718, rejecting at para 7.32 the 
argument that the test of whether a monopolist’s conduct is ‘voluntarily or not’ must be interpreted 
‘solely in relation to the absence or presence of contractual or analogous restraints.’ 

41 Visa [1990] CCLR 72, at 83. 
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most graphically demonstrated in the electrical contractors case. The terms of 
reference required the Commission to investigate whether a monopoly situation 
existed in relation to the supply in Greater London of electrical contracting 
services at large exhibition halls. The Commission proceeded to identify a 
complex monopoly situation involving the nomination by hall owners of certain 
contractors. However, it failed to include an identical practice perpetrated by 
exhibition organisers, a failure which Counsel argued invalidated its Report. 
Although on judicial review the court held that the Commission was entitled to 
identify the exhibition organisers as members of a complex monopoly group, there 
was no obligation on the Commission to do so. Brown J commented: 

there must in my judgment be a wide discretion in the Commission to decide exactly which monopolistic 


practices their investigation will primarily target . . . it seems to be a matter for appreciation whether to 
investigate everything which could properly be held to fall within a given complex monopoly situation.” 


In this case, the only difference between the two practices was that there were 
many more exhibition organisers than hall owners, and thus the anti-competitive 
effect of the former was less than that produced by the latter. But this clearly is a 
difference of degree, and not of quality. And, as can be seen in the next part of this 
article, a finding of anti-competitive conduct does not require a judgment about its 
overall effects. 


C The Divergence of Law from Economic Theory 


The saving grace of this broad definition of a complex monopoly situation is said to 
be that it is subject to the limitation that a prevention, restriction or distortion of 
competition has to be found. As Professor Whish has remarked: ‘even if the term 
is interpreted widely, there must be some restriction of competition if a reference 
is to be made’ (even though these are never specified at the time of the 
reference).** But precisely because the Commission regards the finding of a 
restriction as merely a jurisdictional test,* the meaning of the limitation has also 
been interpreted widely. A finding of anti-competitive conduct, for example, does 
not require the Commission ‘to establish whether the effects of the conduct . . . are 
good or bad.’ Nor does it require a judgment ‘about the overall effects of the 
conduct on competition in the competitive market.’ It certainly includes a 
finding of ‘inadequate competition,’ rather than manifestly anti-competitive 
conduct.* It even, if bizarrely, includes the institution of a policy which ‘imposes 
an extra task on the consumer who seeks comparative price information.’” 
This latter finding is a particularly good example of the Commission’s 
willingness to find a prevention, restriction or distortion of competition, however 


42 Ecando Systems (unreported). 

43 Electrical Contracting (1990) Cm 995; Ecando Systems (unreported). 

44 Whish, op cit p 74. 

45 See p 813 above. 

46 New Motor Cars (1992) Cm 1808, para 13.30. 

47 Indirect Electrostatic Photocopiers (1991) Cm 1693, para 9.65. 

48 Credit Card Services (1989) Cm 718, para 7.36. See also the Commission’s rejection of the argument 
(Electricity Supply Meters (1979) Cmnd 7639, para 192) that ‘the degree of competitive effort exerted 
was not capable of constituting a restriction of competition,’ and hence of the validity of any distinction 
between ‘non-competitive’ or ‘under-competitive’ and ‘anti-competitive’ conduct (ibid para 117). 

49 Specialised Advertising Services (1988) Cm 280, para 7.5. 
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insignificant, simply to establish jurisdiction. Thus, in its inquiry into specialised 
advertising services in the course of which the above finding was made, the 
Commission investigated the advertising policy of magazines intended for 
campers, climbers and walkers. This included the refusal to accept advertisements 
which contained prices, except where the product or service advertised was own- 
brand or exclusively imported and only available through the advertiser’s own 
outlets. As is customary, the Commission elicited the views of other interested 
parties. It received evidence from 45 manufacturers, not one of whom was against 
the policy. Of the 77 retailers who gave evidence, only two were against the 
policy. The trade association of the camping and outdoor leisure industry 
expressed the view that publishers should have the right to accept or reject any 
advertising at their discretion. Of the few organisations and individuals against the 
policy, the most significant, the British Direct Marketing Association which 
represents mail order firms, the sector most affected by the practice, said that there 
were ways of circumventing it. Nonetheless, on the basis that there had been a 
relaxation in price competition at the retail level, the Commission found the policy 
to be a restriction of competition.~° 

The consequence of this jurisdictional test is that a wide range of market 
structures and practices have been subject to sometimes unwarranted investigation. 
This is illustrated below with particular reference to market structure and to cases 
of vertical integration. Finally, the approach of the Commission and Community 
law to exclusive supply arrangements is discussed in order to demonstrate further 
the Commission’s lack of rigour in economic analysis when applying the 
jurisdictional test. In this way it may be shown that the requirement that anti- 
competitive conduct should exist before a complex monopoly investigation may be 
undertaken imposes in practice little restraint on the Commission. 


Market Structure 


Not surprisingly, given the divergent functions of the complex monopoly 
provisions,” many of the markets investigated under them have not been 
oligopolistic. The test of whether an oligopoly exists in economic terms is 
primarily a question of whether a number of suppliers in any particular market (as 
opposed to a single supplier in the case of a monopoly) are each able to influence 
prices (ie exercise market power). That is to say: 

If the sellers are sufficiently few in number to have each believe (a) that its economic fortunes are 


perceptibly influenced by the market actions of other individual firms, and (b) that those firms are in 
turn affected significantly by its own actions, then the market can be said to be oligopolistic.’ 


As in the case of scale monopolies, it is possible to apply a ‘rule of thumb’ test to 
see whether a market is likely to be oligopolistic. Scherer and Ross suggest, for 
example, that where the leading four firms control 40 per cent or more of the total 
market, oligopolistic behaviour is likely.” 

If this test is applied to the 23 markets investigated since 1980 by the 
Commission under the complex monopoly provisions, it can be seen that 7 (or 


50 ibid paras 5.3, 5.12, 5.21, 5.22, 5.28, 5.29, 7.4, 7.7. 

51 See p 819 above. 

52 Scherer and Ross, Industrial Market Structure and Economic Performance (Boston, 3rd ed, 1990) 
p 17. 

53 ibid p 82. 
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almost one-third) were not in fact oligopolistic.°* Some of them, as might be 
expected, concerned suppliers of professional services such as osteopaths and civil 
engineering consultants. But some also concerned manufacturing goods (car parts) 
and the leisure industry (foreign package holidays). In the latter case, for example, 
the Commission found that the supply of services by travel agents for tour 
operators in relation to the supply of tour operators’ foreign package holidays was 
a complex monopoly situation. The reference market, however, fails the Scherer 
and Ross ‘rule of thumb’ test: on the Commission’s own figures the top five 
operators over a five-year period failed to satisfy the 40 per cent threshold; in fact, 
their share of the market never exceeded 38 per cent and, on an average, was only 
36 per cent.” 

Rather more significantly, the complex monopoly provisions have been used 
unnecessarily to institute market-wide investigations, where in practice the market 
was dominated by scale monopolists. This was the case, for example, in the 
inquiry into the supply of contact lens solutions, where the market was dominated 
by two scale monopolists with a combined market share of 72 per cent.°° It was 
also the case in the market for cinema advertising services, where there were two 
suppliers, Pearl & Dean Ltd and Rank Screen Advertising. The latter had a 78 per 
cent share, obtained, so the former alleged, by unfair competition. The 
Commission, however, found two monopoly situations, the first a single monopoly 
involving Rank and the second a complex monopoly involving both.*’ 

Such complex monopoly investigations in economic terms are largely 
unnecessary since the anti-competitive practices which exist are either the result of 
following the behaviour of the monopolist (in which case the remedy is to change 
the behaviour of the monopolist) or economically insignificant. As Pearl & Dean 
Ltd argued unsuccessfully, because of Rank’s market share, it “was not able to act 
independently so as to prevent, restrict or distort competition.” In the past the 
Commission itself has recognised this. Thus, in Wire and Fibre Ropes, the 
Commission considered the close similarity of the prices of British Ropes and its 
competitors, and in particular their practices of exchanging information about 
discounts and quoting list prices on a uniform basis inclusive of delivery. 
However, it decided that there was no complex monopoly situation (only a simple 
monopoly arising from British Ropes’ c.50 per cent market share). This was on the 
basis that the anti-competitive situation ‘derives mainly from the market 
predominance of British Ropes . . . and not from conduct on the part of suppliers as 
a whole.’ 


Vertical Integration 


Vertical integration ordinarily occurs when the cost of buying-in supplies or 
services exceeds the cost of self-supply. This in turn is most likely where the firm 





54 These were: Motor Car Parts (1992) Cm 1818, Civil Engineering Consultancy Services (1989) Cm 
564, Services of Professionally Regulated Osteopaths (1989) Cm 563, Services of Medical 
Practitioners (1987) Cm 582, Foreign Package Holidays (1986) Cmnd 9879, Greyhound Racing 
(1986) Cmnd 9834, Car Parts (1982) HC 318. Of the 38 cases since 1970 involving some kind of 
oligopoly, no fewer than 16 (or 42 per cent) involved markets where the combined share of the top four 
firms was less than 25 per cent. (Figures taken from Sir Bryan Carsberg’s paper delivered at the 
International Anti-Trust Conference held in Cambridge in September 1992.) 

55 Foreign Package Holidays (1986) Cmnd 9879. 

56 Contact Lens Solutions (1993) Cm 2242, Table 3.1. 

57 Cinema advertising services (1990) Cm 1080. 

58 ibid para 7.5. 

59 Wire and Fibre Ropes (1973—74) HC 2, esp para 280. 
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integrating either upstream or downstream is able to benefit from the same 
economies of scale as the supplier. Vertical integration is thus usually a means of 
efficient resource allocation. However, in certain exceptional circumstances, the 
overall efficiencies of vertical integration may be less clear-cut. This will be the 
case, for example, where vertical integration is the product of oligopolistic rivalry: 
competition for ownership in the distribution chain may be a substitute for price 
competition at the horizontal level. However, the negative consequences of 
vertical integration are primarily due to the existence of monopoly power, rather 
than verticality. Vertical integration alone is rarely sufficient to justify the finding 
of an anti-competitive activity.© 

This, however, has not prevented the Commission from regarding vertical 
integration, even in the absence of monopoly, as an anti-competitive practice. In 
its report on the supply of petrol, the Commission concluded that petrol 
wholesalers, ‘by owning refinery capacity which is used to supply the bulk of the 
wholesalers’ requirements of petrol for supply by wholesale,’ prevented, restricted 
or distorted competition. This was because ‘part of the United Kingdom wholesale 
petrol market which is supplied by refiners to wholesalers within the same 
company or group of companies is not open to supply by others.’°! Whilst this is 
certainly true (and indeed would be the case in relation to any supply contract), the 
Commission failed to produce any evidence that such integration resulted in 
negative economic effects. Thus, these refiners also supplied non-refining 
wholesalers at open market prices. Transfer prices between the refining and 
wholesale operations were genuine arm’s length prices. The Commission received 
no complaints of refusal to supply and concluded that the non-refining wholesalers 
‘have been able to secure products from the refiners at prices which have enabled 
them to compete. ’® 

This economically unrealistic approach to the finding of a complex monopoly 
Situation is in marked contrast to the seriousness with which the Commission 
handled the issue of vertical integration a decade earlier.® In its investigation into 
Ready Mixed Concrete,™ the Commission considered whether the integration of 
aggregate and ready mixed concrete businesses inhibited competition. In 
particular, it looked at whether such integration was a deterrent to new entry, and 
at the pricing and selling policies of the larger companies. Whilst there was 
concern about supplies of aggregates, the Commission did not pursue this in view 
of the reduced demand for aggregates in the depressed building industry. As prices 
were open market or determined by competitive negotiation irrespective of 
whether the purchaser was a competitor or a group company, and as there were no 
restrictions on the customers to whom an aggregate producer was able to sell, the 
Commission concluded that no anti-competitive practices existed in this area. As a 
result, the Commission did not consider that there was any evidence for the 





60 For a summary of the economic arguments concerning vertical integration, see Scherer and Ross, op 
cit pp 522—527. For the origins of the efficiency argument, see Coase, ‘The Nature of the Firm’ 
(1937) 4 Economica 386, and Williamson, ‘The Vertical Integration of Production: Market Failure 
Considerations’ (1971) 61 American Economic Rev 112; for an extreme statement of the view that 
vertical integration as such is never anti-competitive, see Bork, The Anti-Trust Paradox (New York, 
1978) Ch 11. 

61 Petrol (1990) Cm 972, paras 8.20— 8.23. 

62 ibid paras 3.45, 6.26, 8.166— 8.167. 

63 Itis also in marked contrast to the Commission’s handling of the issue in its report on Beer (1987) Cm 
651, esp Appendix 5.2. This is indicative of the random approach of the Commission to economic 
issues. 

64 Ready Mixed Concrete (1981) Cmnd 8354. 
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existence of a complex monopoly.® In other words, on similar facts to the petrol 
enquiry, the Commission concluded that it did not have jurisdiction. 


Exclusive Supply Agreements 


Article 85 of the Treaty of Rome prohibits all agreements which have as their 
object or effect the prevention, restriction or distortion of competition, provided 
trade between Member States of the Community is affected. By comparing the 
application of this prohibition to exclusive supply agreements with the 
Commission’s application of the similarly-phrased complex monopoly provisions, 
it is possible to highlight the extent to which the Commission is less rigorous in 
finding the existence of. anti-competitive conduct. 

The European Court increasingly takes the view that not every limitation on a 
person’s freedom of action is a restriction of competition.© In order to distinguish 
such limitations from anti-competitive restrictions, it has developed two techniques 
of analysis. The first is to examine the agreement in the abstract in order to decide 
whether agreements of a particular type are pro-competitive. If they are, 
restrictions which are required for agreements of that type to exist are regarded as 
falling outside Article 85(1).°’ The second is to consider the economic context of 
the agreement and its effect in the relevant market. It is this latter approach 
which is more relevant to an assessment of exclusive supply agreements. 

Both approaches can be seen in the Delimitis case which concerned an exclusive 
supply agreement for beer. The European Court’s analysis assumed that 
exclusive supply agreements do not have the object of restricting competition since 
both the supplier and the reseller benefit from it. However, the court also held that 
it was necessary to assess the agreement’s effect in its context, and in particular 
whether the one agreement might combine with others to have a cumulative effect 
on competition. In particular, the court held that it was necessary to ascertain the 
foreclosure effect of the agreement. This entailed an examination of the nature and 
extent of the agreement and all similar contracts, their duration and their effect in 
relation to opportunities for access in other ways. The basic criterion was 

whether, having regard to all those factors, there is a real possibility for a new entrant to establish a 


foothold in the market that will enable him to compete effectively and profitably. That presupposes the 
practical ability to obtain a network of outlets of a certain minimum size.” 


This approach may be contrasted with the Commission’s report on the supply of 
Carbonated Drinks.7! The Commission itemised the factors which it had taken 
into account in deciding that the network of exclusive supply agreements entered 
into by the three principal players in the market restricted competition. The 
following were considered to be relevant: the fact that only a few suppliers had the 
ability to offer a national service and the whole range of carbonated drinks, so 





65 ibid paras 7.1—7.22, 8.4—8.6. 

66 See, for example, Coditel (No 2) [1982] ECR 3381, [1983] 1 CMLR 49, Remia & Nutricia [1987] 
ECR 405, [1987] 1 CMLR 1 and the cases cited below. 

67 Metro v Commission (No 1) [1977] ECR 1875, [1978] 2 CMLR 1; Nungesser v Commission [1982] 
ECR 2015, [1983] 1 CMLR 49; Pronuptia [1986] ECR 353, [1986] ECR 353. 

68 Société Technique Miniere [1966] ECR 235, [1966] 1 CMLR 44, 357; Brasserie de Haecht (No 1) 
[1967] ECR 407, [1968] CMLR 26; Delimitis [1991] 1 ECR 935, [1992] 5 CMLR 210. 

69 Delimitis [1991] 1 ECR 935, [1992] 5 CMLR 210. 

70 ibid Lasok, ‘Assessing the Economic Consequences of Restrictive Agreements: A Comment on the 
Delimitis Case’ [1991] 3 ECLR 194—201, p 198. 

71° Carbonated Drinks (1991) Cm 1625, esp paras 10.17 and 10.85— 10.95. 
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creating a barrier to market entry; the fact that four exclusive supply agreements of 
one particular supplier were for more than five years; and the fact that consumers 
did not appear to benefit from the more favourable terms offered by manufacturers 
in return for exclusivity. Some of these arguments appear more compelling than 
others. The failure of consumers to benefit, for example, must surely be the fault 
of the retailers rather than the suppliers. Likewise, in relation to the duration of 
supply agreements, the more significant fact was that almost three-quarters of that 
particular supplier’s agreements were for three years or less. 

The list of factors, however, is perhaps more interesting for what is omitted than 
for what is included. The Commission did not, for example, include a proper 
assessment of the possibilities for new entry. Whilst, as indicated above, the 
Commission did suggest that the need to provide a national service and a full range 
of products operated as a barrier, it did not attempt to assess the extent of this, nor 
the degree to which new entrants with limited ranges could adopt alternative 
strategies for entry, for example by joining forces with existing players, although 
the Commission did acknowledge that at least two manufacturers operated in this 
way. Nor did it assess to what extent the absence of a full range was due to the 
particular manufacturer’s lack of innovation or other shortcomings rather than the 
creation of a deterrence by existing players. In short, the Commission ignored 
many of the considerations which the European Court in Delimitis said were 
prerequisites for establishing that an agreement restricted competition. 


D The Pursuit of Certainty: Proposals for Reform 


As will be apparent from this article, a combination of a widely-interpreted 
jurisdictional test and judicial laissez-faire has resulted in the Commission 
applying the complex monopoly provisions inconsistently. Thus, sometimes a 
company with a small market share following the practices of a scale monopolist 
has been regarded as a complex monopolist (see the inquiries into cinema 
advertising services and the supply of contact lens solutions), sometimes it has not 
(see the enquiry into wire and fibre ropes).”” Sometimes mere vertical integration 
has been regarded as a complex monopoly practice (see the report on the supply of 
petrol), sometimes it has not (see the ready mixed concrete enquiry). ’? Sometimes 
a practice which creates difficulties for consumers trying to compare the prices of 
similar products has been deemed anti-competitive (as in the case of specialised 
advertising services), sometimes it has not (see the report on contact lens 
solutions).’* Sometimes the recommendation of retail prices by the manufacturer 
has been regarded as a complex monopoly practice (see the report on contact lens 
solutions), sometimes it has not (compare the report on carbonated soft drinks).”° 

This list could be extended. But it is not only the inconsistency with which 
complex monopoly practices have been identified that creates uncertainty. The 
discretion which the Commission has to include certain persons as members of a 
complex monopoly group, but to exclude others participating in similar practices 
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72 Cinema Advertising Services (1990) Cm 1080; Contact Lens Solutions (1993) Cm 2242; Wire and 
Fibre Ropes (1973—74) HC 2; all discussed at Part C above. 
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(see the Electrical Contractors case), to include passive beneficiaries as complex 
monopolists (see again the Electrical Contractors case), to include passive 
members of a system whether or not direct beneficiaries (see the Visa case), to 
include persons not supplying the services or goods which are the subject to the 
reference (see again the Visa case), and to link practices so as to form a single 
complex monopoly situation (see the report on the supply of new cars) are further 
factors leading to uncertainty:”° The result is that a company may never know 
whether it is likely to be subject to a complex monopoly inquiry. It is one of the 
ironies of the investigation into cinema advertising services that the complainant, 
Pearl & Dean Ltd, was also one of the subjects of the inquiry.” 

It has been suggested above”! that one of the principal reasons for retaining the 
complex monopoly provisions in essentially the same form as they were introduced 
in 1948 was the failure of restrictive trade practices legislation to cover all anti- 
competitive agreements. This indeed accounts for two of the three functions which 
they perform. However, the Government proposes in large part to remove these 
lacunae when reforming restrictive trade practices legislation as set out in its 1989 
White Paper.” 

If the Government does repeal existing trade practices legislation, and replaces it 
with an Article 85-type prohibition on agreements or concerted practices which 
have the object or effect of restricting or distorting competition, two particular 
problems of the existing legislation will be solved. First, the proposed prohibition 
is to apply with very few sectoral exceptions. Asa result, the professions currently 
excepted from the application of the Restrictive Trade Practices Act 1976 will be 
subject to the prohibition. The consequence is that investigations into such 
professions as barristers, solicitors and accountants need no longer be carried out 
under the jurisdiction of the complex monopoly provisions. Second, the 
prohibition will also apply to all types of agreements, with very few exceptions 
(although some may qualify for exemption). Thus, bilateral exclusive supply 
arrangements will fall to be examined under the prohibition where they have an 
anti-competitive effect. As a result, investigations primarily: concerned with 
vertical restraints, such as solus petrol agreements, also need no longer be 
examined under the complex monopoly provisions. 

Unfortunately, in carrying out its review of monopoly legislation, the 
Government failed to consider what effect these reforms would have on existing 
legislation. This is particularly disappointing, given that it has decided to retain the 
existing monopoly legislation alongside a reformed restrictive trade practices law, 
rather than to replace it with a parallel Article 86-type prohibition on abuses of a 
dominant position.®° In other words, the Government has decided that the 
complex monopoly provisions will be in force for a considerable while yet. It will 
be readily appreciated that removing two of the three functions of the complex 
monopoly provisions as a result of reforming restrictive practices legislation 
presents an opportunity for those provisions themselves to be modified so that they 
more effectively perform their only remaining function, namely the control of 
oligopolies. If this opportunity is seized, it will also be possible to remove those 
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features of the complex monopoly provisions which have most promoted 
uncertainty. 

The first of these is the Commission’s need to establish the existence of an anti- 
competitive practice in order to obtain jurisdiction. Historically, such a limitation 
was necessary given, on the one hand, the need to investigate certain vertical 
restraints or bilateral and other horizontal agreements outside the jurisdiction of 
existing restrictive practices legislation, and on the other the need for a weak 
market threshold test so that these investigations were not restricted to highly 
concentrated markets. It was this combination of tests which enabled the 
Commission to investigate the supply of professional services. But equally it has 
been the need to satisfy the behavioural test which has resulted in findings of anti- 
competitive conduct of dubious merit. However, given that such restrictive trade 
practices are to be investigated under other legislation, there is no longer any need 
to provide for their investigation under the complex monopoly provisions. Hence 
there will be no need for the jurisdictional test to contain a behavioural element, 
and for the inconsistencies which have followed from its application. In other 
words, this part of the jurisdictional test should be abolished. 

The corollary of this, however, is that the market threshold test should be made 
more stringent. If this is not done, the Commission would have almost unlimited 
jurisdiction. By increasing the threshold, it should also be possible to restrict the 
Commission’s investigations under the complex monopoly provisions to the 
regulation of oligopolies, and thereby remove a second feature promoting 
uncertainty. This is the ability of the Commission to regard companies with small 
market shares as complex monopolists where their only anti-competitive practice 
has been to follow the example of a dominant monopolist. As indicated above, 
Scherer and Ross have suggested that where the leading four firms control 40 per 
cent or more of the market, oligopolistic practice is likely.8! However, it would be 
inappropriate to adopt this as the new market threshold test without qualification. 
To do so might still result in a company with a small market share being 
investigated unnecessarily. Two modifications are required to prevent this. The 
first is a de minimis test, in other words to subject the revised threshold test to the 
proviso that none of the four firms should have a market share of less than 10 per 
cent. The second is to limit the investigation to the principal firms in the oligopoly, 
that is those whe together control 40 per cent or more of the market. 

There is an argument that the complex monopoly provisions should be abolished 
altogether. This is on the basis that if the only function which they perform is to 
regulate oligopolies, this can equally well be performed under the scale monopoly 
provisions of the FTA which only require that the company has a 25 per cent 
market share for it to be investigated.** This is a test which many individual 
oligopolists would satisfy. For example, the two leading UK suppliers of contact 
lens solutions are also both scale monopolists.* 

However, there are three arguments against such a proposal. The first is that it is 
primarily an argument in favour of raising the threshold test for the finding of a 
scale monopoly so that a single firm’s market share is more truly indicative of the 
existence of market power. If many oligopolists satisfy the current test, it must be 
set at too low a level to catch only monopolists. Second, it would result in many 
oligopolies in the UK not being subject to investigation; for example, none of the 
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wholesale suppliers of petrol to retailers had market shares of 25 per cent or more, 
of the two leading suppliers of soft drinks, in a market dominated by a duopoly, 
only one would have been investigat 84 Third, the experience and difficulty of 
the Community in trying to develop the notion of collective dominance under 
Article 86 — the Treaty provision analogous to the UK’s scale monopoly 
provisions — indicates the need for an instrument tailor-made for the control of 
oligopolies.° For these reasons, the complex monopoly provisions, albeit 
radically reformed, should be retained. It is to be hoped that the Government will 
seize the opportunity for reform as and when the new restrictive trade practices 
legislation is introduced, and thereby reduce the uncertainty and confusion which 
the complex monopoly provisions currently engender. 
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84 The Supply of Petrol (1990) Cm 992, Table 3.12; Carbonated Drinks (1991) Cm 1625, Table 3.3. 

85 See the EC Commission’s decision in Italian Flat Glass [1990] OJ 1989 L33/44, 4 CMLR’ 535, 
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CMLR 302; see also the EC Commission’s decision on French-West African Shipowners’ Committees 
(1992) OJ 1992 L134/1; Abuse of Market Power (1992) Cmnd 2100, para 2.9. 
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NHS Contracts, Restitution and the Interna] Market 
Kit Barker* 


Introduction 


The National Health Service and Community Care Act 1990 has introduced a 
revised and controversial system of health care provision into the United 
Kingdom.' A principal feature of this system is the introduction of a 
decentralised, but closely regulated ‘market’ in health care services, in which 
‘purchasers’ of care are separated from ‘providers.’ The idea is to make service 
provision more competitive, and consequently more efficient. Where purchaser 
and provider are both NHS bodies, the arrangement by which services are bought 
and sold is known as an ‘NHS contract.’? These ‘contracts’ are not the only 
mechanism by which health care is now to be provided, but they are extremely 
important. Indeed, it has rightly been said that they are seminal to the entire 
reform.’ 

NHS contracts are peculiar beasts. Unlike ordinary contracts, they give rise to 
no ‘contractual’ rights at law.* Disputes, both pre-contractual (relating to terms) 
and post-contractual (relating to performance, variation or termination) are 
apparently removed from the jurisdiction of the courts and referred instead to the 
Secretary of State or one of his appointees. To this extent, NHS contracts are more 
akin to ‘administrative arrangements’ than contracts in any legal sense,” the 
intention of Government being that they should be approached co-operatively, not 
as ‘legalistic or adversarial’ exercises® and that they should give rise to no 
litigation in the courts.” Service provision agreements within the internal market 
should, the message runs, give rise to no private law consequences between NHS 
bodies. 

The NHS reforms have been the focus of considerable comment in this and other 
law journals, but one important issue which has hitherto escaped detailed 
academic consideration is whether restitutionary remedies will be available to 
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parties operating within the new NHS contract regime. The assumption made 
hitherto is that they will be,? because restitutionary rights are independent of 
contract and are consequently unaffected by the Act’s bar upon the accrual of 
contactual rights. The aim of this article is to question this conclusion. 

The issue is of more than academic interest. If restitutionary rights survive the 
Act, contracting parties will still be able to seek monetary remedies from the courts 
in some cases where NHS contracts remain unperformed; and such arrangements 
will thereby attract some of the private law consequences which Government 
intended to avoid. This would be antithetical to its aim of ensuring that disputes are 
resolved cheaply and informally, and would defeat one of the main purposes of the 
1990 legislation. Furthermore, the continuing availability of the courts as a 
recourse for what are essentially private law grievances would introduce a two-tier 
system of dispute resolution into the internal market. ‘Contractual’ disputes would 
be resolved via the administrative, statutory reference mechanism contained in the 
Act, but restitutionary disputes would be regulated judicially. At one level, the 
litigation of private law rights in this way might achieve the desirable aim of 
opening up the processes of NHS contracting to more focused public scrutiny. But 
at another level, it is procedurally irrational. Two divergent remedial paths, one 
administrative, one judicial, would flow from NHS contracts; the respective 
availability of these paths turning upon the classification of a given dispute as 
either ‘contractual’ or ‘restitutionary.’ A procedural schism of this kind inevitably 
brings with it a rash of complications and is unlikely to strike a chord with the 
courts. 

This article analyses the nature and extent of parties’ restitutionary rights under 
NHS contracts. The first section identifies a number of relevant restitutionary 
principles. The second section then considers the application of those principles to 
the present context. The conclusion reached is that restitutionary remedies are 
unlikely to play a significant part in regulating the operation of the NHS internal 
market. This is not because the claims of purchasers and providers have no 
foundation in justice, but because courts are likely to conclude that the statutory 
reference mechanism is the more appropriate conduit through which to channel 
them. 


A Relevant Principles 


A first point to emphasise about restitutionary causes of action is their 
independence of the law of contract. Such liabilities are imposed by law in order to 
prevent the recipient of a benefit (be it money, goods or services) from being 
unjustly enriched at the expense of another.!° They do not flow from the existence 
of an express or implied contract to pay for what has been received. Indeed, the 
existence of a legally binding contract of this kind is generally thought to preclude 
the provider from suing for restitution. The reasons are simple: it cannot be said 
that a recipient is ‘unjustly’ enriched by the receipt of a benefit to which she has an 
existing legal right. Moreover, to allow restitution where an existing arrangement 
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is up and running might subvert-the express allocation of risk which it contains and 
allow one of the parties to evade a bad bargain. This is generally accepted to be 
undesirable.'" The consequence is that, for present purposes, restitutionary 
principles operate in the vacuum left by incomplete or legally unenforceable 
contracts, or where a contract has been discharged. They do not ride upon the back 
of enforceable contractual promises. 

Second, it is important to bear in mind that a plaintiff in any given case must 
prove that the defendant has been ‘enriched’ by her receipt. This is easy where the 
benefit bestowed is money, but it gets more difficult in the case of non-monetary 
benefits (such as goods or, in the present context, health care services) since it is 
open to the defendant in such cases to argue that, whatever the market might say, 
she personally did not value what was received. The argument is usually 
overcome by showing that the defendant requested’? or accepted" the service, or 
that the benefit to her is ‘incontrovertible.’ 

Third, provided that the plaintiff can establish that the defendant has been 
enriched, her remedy reflects the value of that enrichment (gain) rather than the 
measure of her own loss (though often the two measures will coincide).!© The 
more precise process of quantification is unfortunately not without its 
complications. In particular, it remains a matter of some uncertainty in goods and 
services cases whether the (invalid) contract under which those goods or services 
were supplied has a role to play in delimiting the boundaries of the restitutionary 
claim. It has been suggested, in some contexts at least, that the terms of the 
contract may indirectly place a cap or ‘ceiling’ upon the claim.!” If this is so, then 
the proper quantification of restitutionary awards will inevitably involve some 
(indirect) consideration of contractual issues. 

Fourth, although the absence of a legally binding contract regulating the rights 
and obligations at issue is a precondition to a restitutionary claim, it is not in itself 
sufficient to found it. The provider of the benefit must still make out a 
restitutionary cause of action. She must show not simply that the defendant has 
received a benefit ‘at her expense’ and that he has no contractual right to that 
benefit, but also that there is a positive reason why he should give its value up to 
her (why it is ‘unjust’ for him to retain it). This is sometimes referred to as the 
need to establish an ‘unjust factor’ attaching to the defendant’s receipt.!* If things 
were otherwise, one who made a gift would subsequently be able to reclaim it 


11 Birks, op cit n 10, at p 47: ‘otherwise the law of restitution would subvert bargains . . . And the courts 
would at a stroke have accepted the task of regulating the whole business of economic exchange.’ 

12 This is referred to by Birks, op cit n 10 (at pp 109—114) as the ‘subjective devaluation’ argument. 

13 Goff and Jones, op cit n 10, at p 18. Burrows recognises a similar test (‘bargained-for benefit’) in 
‘Free Acceptance and the Law of Restitution’ (1988) 104 LQR 576, and again in The Law of 
Restitution (Butterworths, 1992) at p 14. s 

14 Birks, op cit n 10, at pp 114—116, 266; Goff and Jones, op cit n 10, at pp 18— 19. 

15 Birks, op cit n 10, at pp 116—121; Goff and Jones, op cit n 10, at pp 20—22. 

16 Fora view that the law of restitution has sometimes been used to conceal reliance claims, see Beatson, 
‘Benefit, Reliance and the Structure of Unjust Enrichment’ in Beatson (ed), The Use and Abuse of 
Unjust Enrichment (Oxford: Clarendon Press, 1991). 

17 There has been much debate on this issue: see Palmer (1959) Ohio State L Rev 264; Beatson (1987) 
CLP 71, at pp 84—85; Burrows, ‘Free Acceptance and the Law of Restitution,’ op cit n 13, at p 587; 
Garner (1990) 10 OJLS 42, at pp 55—56; Birks, ‘In Defence of Free Acceptance’ in Burrows (ed), 
Essays on the Law of Restitution (Oxford: Clarendon Press, 1991). The conclusions which can 
tentatively be drawn at this stage are (a) that contract terms are still relevant as an indication of the 
extent of an enrichment in cases in which that enrichment cannot be said to be incontrovertible, and (b) 
that they may in any case set a policy-based limit upon claims in cases in which the contractual 
arrangement fails for reasons other than the defendant’s breach as, for example, where it is frustrated 
(on which see BP Exploration Co (Libya) v Hunt (No 2) [1979] 1 WLR 783 per Goff J, at p 806). 

18 Again the terminology is that of Birks, op cit n 10, esp at pp 19—25. 
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simply on the basis that there was never a binding contract obliging him to do so. 
This is clearly not the case.”? 

Finally, even where the provider of a benefit has made out a prima facie 
restitutionary cause of action, her claim may sometimes fail for policy reasons. 
The courts have on occasion barred claims in respect of benefits conferred under 
statutorily unenforceable contracts on the ground that to grant relief might subvert 
the aims expressed by the statute.” This issue is of major importance in the 
context of claims for benefits supplied under NHS contracts and the success or 
failure of such claims in the courts will, as we shall see, ultimately rest upon the 
proper construction of the language and purposes of the 1990 legislation. 


B Restitution in the Context of NHS Contracts 


It is possible that both providers and purchasers might claim restitutionary 
remedies where NHS contracts have been performed. Purchasers may have paid 
money in advance of the receipt of block services which do not materialise, and 
want their money back. More likely, providers will have supplied health care 
services in advance of payment, and want remuneration for them. In either case, 
complainants may seek to enforce their claims via the courts. In practice, provider 
claims are likely to be the more problematic, as well as the more common of the 
two species, because services are less obviously beneficial to their recipient than 
money.2! It is upon this more difficult category of claim that this article 
consequently focuses. 

The principal defendants to actions by providers would be the purchasing bodies 
who had ‘contracted’ for the service provided, not the patients who had actually 
received the treatment. The reason for this is that there is no expectation on the 
part of either provider or patient in the internal market that the latter will have to 
pay for care,” this being the function of the purchaser. In these circumstances, it 
cannot be said that the patient’s receipt of the services is in any sense ‘unjust’ 
because, vis-d-vis the patient, they are voluntarily supplied and entirely 
conscientiously accepted. 

Two questions arise. First, can a provider make out a prima facie restitutionary 
right to claim the value of services provided? Second, and vital for our purposes, is 
there a valid policy reason for barring providers from claiming restitutionary 
remedies in the same way that they are barred by the Act from claiming contractual 
ones? 


(a) A Prima Facie Right to Restitution? 


The answer to the first question appears to be positive. There is no legal contract 
governing the supply of goods and health care services, because the Act expressly 
says so.? This neatly clears the field for the operation of restitutionary rights. The 





19 Voluntary gifts are one category of case in which restitution is quite clearly excluded: see Goff and 
Jones, op cit n 10, at p 30. 

20 See eg R Leslie Ltd v Sheill [1914] 3 KB 607 (Infants Relief Act 1874); Sinclair v Brougham [1914] 
AC 398 (Building Societies Act 1836); Morgan v Ashcroft [1938] 1 KB 49 (Gaming Act 1845); 
Thavorn v Bank of Credit and Commerce SA [1985] 1 Lloyd’s Rep 259 (Infants Relief Act 1874). 

21 s A above. 

22 Indeed, charging patients for services is expressly excluded by the National Health Service Act 1977, 
s 1(2). 

23 n4 above. 
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purchaser is clearly enriched by the performance of the services; both because it 
has requested them, and because it will usually have had a statutory obligation to 
purchase them.” The fact that the treatment is directed to third party patients 
makes no difference to this enrichment; the point being that the purchaser has 
received a benefit of its own in having its requests met and its obligations 
discharged.” Furthermore, an innocent provider? will normally be able to point 
to at least one of three reasons why it would be ‘unjust’ for the defendant to retain 
the benefit of the service for free: because its consent to the defendant receiving 
that service was expressly conditional upon payment?’; because the defendant has 
‘freely accepted’ the service provided**; or because the service was necessary for 
the preservation of life and limb.” 

In consequence, the provider of services under an NHS contract would appear to 
have a prima facie claim to relief in at least three situations. First, where it has 
fully performed services requested in the contract, receiving no consideration?° 
for them from the purchasing authority. Second, where it has supplied services to 
patients which it was the statutory obligation of the purchaser to secure; the 
purchaser knowing that they were being supplied, knowing that this was being 
done non-gratuitously, but nonetheless choosing to allow them to be rendered. 
Third, where the provider has supplied services to a patient which (again) it was 
incumbent upon the purchaser to secure and which were necessary for the 
preservation of the patient’s life or limb.*! 





24 National Health Service Act 1977, ss 1, 3, 5. The existence of a statutory obligation of this kind makes 
the benefit to the purchaser ‘incontrovertible’: n 15 above. 

25 There is a useful analogy in Pfizer Corporation v Ministry of Health [1965] AC 512, where it was held 
that the supply of drugs to National Health Service hospitals for administration to patients constituted a 
use of the drugs ‘for the services of the Crown’ within s 46(1) of the Patents Act 1949: see esp Lord 
Reid, at pp 532—533. Privity of contract arguments have no part to play here, because restitutionary 
claims are not promise-based: s A above. 

26 It could convincingly be argued that a provider has a claim to remuneration even where the reason the 
purchaser has not paid is because of the provider’s own failure fully to honour the service provision 
arrangement. The reasons for granting restitution mentioned in the text below continue to apply in 
these circumstances. There are indications that both the Law Commission and (increasingly) the courts 
favour a restitutionary claim for service providers who are in breach of legal contracts: see Law 
Commission Report No 121, Part Il, at pp 36—37; Hain Steamship Co Ltd v Tate and Lyle Ltd [1936] 
2 All ER 597 per Lord Atkin (obiter), at p 603. Contract breakers have also clearly succeeded in cases 
where the benefit provided has been monetary; see Dies v British and International Mining [1939] 1 
KB 724; Rover International v Cannon Film Sales [1989] 1 WLR 912 (Proper’s claim) (obiter). If 
legal contract breakers are entitled to restitutionary relief, the case of breaching providers under NHS 
contracts is surely stronger. 

27 In this case, the technical cause of action lies in the fact that the ‘consideration’ for the service has 
totally failed. Whilst this cause of action is usually associated with claims for the return of money had 
and received to the defendant’s use, there is no principled reason why it should be so confined. See 
Birks, op cit n 10, at pp 226—227; Burrows, op cit n 13, at p 250. 

28 Birks, op cit n 10 (at p 265) states that ‘a free acceptance occurs where a recipient knows that a benefit 
is being offered to him non-gratuitously, and where he, having the opportunity to reject, elects to 
accept.’ Similar language is used by Lord Ellenborough CJ in Lamb v Bunce [1815] 1 M&S 275, at 
p 277 (parish with responsibility for provision of treatment liable to remunerate doctor providing 
emergency services to patient). For a redefinition of the role of free acceptance as an unjust factor in 
the law of restitution, see now Birks, n 17 above. 

29 Passages in Lord Ellenborough’s speech in Lamb, n 28 above (at p 277) suggest that it may have been 
this policy which provided the cause of action in that case. See also Tomlinson v Bentall [1826] 5 B&C 
738 per Bayley J, at p 748; Gent v Thompkins [1826] 5 B&C 746n. The cases all concern remuneration 
for emergency services provided to paupers. 

30 The word ‘consideration’ is here used in its non-contractual sense. The provider must have received no 
part of the performance which forms the condition of the services’ supply. 

31 Some of the cases contemplated by this paragraph, being instances of extra-contractual referral, will 
clearly be dealt with via the administrative mechanisms of the Act: see text to n 51 below. 
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These instances, it should be readily apparent, will encompass most factual 
configurations in which services are supplied under NHS contracts. There is 
therefore considerable potential for private law actions based upon restitutionary 
principles between parties operating in the internal market. 


(b) A Policy Bar? 


The main issue is, therefore, whether the courts will interpret the statutory bar 
upon contractual actions as also precluding a provider from bringing a quantum 
meruit for the value of services provided. This issue is a delicate one, and the 
nearest precedents concerning the supply of goods and services under other 
statutorily unenforceable contracts? are of limited utility, because none of them 
involves a statute with quite the same objectives. In particular, it is difficult to find 
a case involving a piece of legislation which describes a policy of legal invalidity 
for the purposes, not so much of eradicating rights, as of channelling them into an 
extra-legal enforcement mechanism.” 

Three helpful principles can nonetheless be derived from the existing law. First, 
whether restitutionary rights as well as contractual ones are barred is not at present 
determined by a distinction between contracts which are statutorily ‘void’ and 
those which are merely ‘unenforceable.’*4 Such a division is simply too woolly to 
disclose a principled approach to the public policy issue. The availability of 
restitution, as we might suspect, turns upon more substantive considerations than 
the wording by which the initial policy of contractual invalidity is described. 
Courts are concerned with matters of substance, not of form.” 

Second, a key consideration of substance is always whether allowing restitution 
will indirectly frustrate the purposes of the relevant piece of legislation. This 
question is viewed as crucial both by our own courts”® and in the United States, 
where it has been made central to the recoverability of benefits transferred under 
contracts rendered unenforceable by the Statute of Frauds. Section 375 of the 
Restatement of Contracts (2d) provides: 

A party who would otherwise have a claim in restitution under a contract is not barred from restitution 


for the reason that the contract is unenforceable because of the Statute of Frauds, unless the Statute 
provides otherwise or its purpose would be frustrated by allowing restitution.” 


eee 


32 The nearest analogies here appear to be contracts rendered unenforceable for informality or illegality. 
See Goff and Jones, op cit n 10, Chs 20, 21. 

33 The Electricity Act 1989, s 22, allows disputes under ‘special agreements’ reached by suppliers and 
consumers of electricity to be referred to the Director General of Electricity Supply. It seems 
probable, however, that such agreements give rise to contractual rights and liabilities at law and are 
hence justiciable in the courts if the parties so wish. See Harden, The Contracting State (Oxford: 
Oxford University Press, 1992) p 40. The same appears to be true of agreements made under the 
Water Industry Act 1991, ss 55, 56. 

34 See Dickson, ‘Restitution and Illegal Transactions’ in Burrows (ed), Essays on the Law of Restitution, 
op cit n 17. See also Comment (a) to s 375 Restatement of Contracts (2d), n 37 below. 

35 Dickson, n 34 above, at p 173. See also, for criticism of the traditional distinction drawn between 
‘illegal’ and ‘void’ contracts as an indicator of the consequences of invalidity, Treitel, The Law of 
Contract (London: Sweet & Maxwell, 8th ed, 1991) p 377. 

36 See, for a very recent example, Westdeutsche Landesbank Girozentrale v Council of the London 
Borough of Islington and Kleinwort Benson Ltd v Sandwell Borough Council, The Times, 23 February 
1993 per Hobhouse J: ‘The application of the principle of unjust enrichment is subject to the 
requirement that the courts should not grant a remedy which amounts to the direct or indirect 
enforcement of a contract which the law requires to be treated as ineffective.’ 

37 Comment (a) to this section adds: ‘[T]he mere fact that the particular wording of the Statute makes the 
contract ‘‘void’’ is not controlling in this respect.’ 
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The application of this principle has often left restitutionary claims unimpeached. 
In the important case of Pavey & Matthews v Paul, for example, the High Court 
of Australia determined that a builder might legitimately claim a quantum meruit 
for work done in performance of a contract which was technically unenforceable 
for lack of writing. Looking to the purposes of section 45 of the Builders Licensing 
Act 1971, the court decided that a successful restitutionary claim would not 
contravene public policy, because the aim of the formality provision was simply to 
safeguard building owners against unscrupulous builders and/or to ensure that they 
attracted the full protection of the relevant compulsory insurance schemes. These 
_ policies of protection were in no sense undermined by allowing a builder who had 
fully performed, and whose work has been fully accepted by the building owner, to 
recover the value of work done. 

A similar strain of reasoning was applied in the Canadian case of Delgman v 
Guaranty Trust Co of Canada,*® where the purchaser of a house under a contract 
which was unenforceable for violation of the Statute of Frauds was permitted to 
recover the value of services provided to the vendor in accordance with that 
agreement. The services which the plaintiff had performed were not 
‘unequivocally and in their own nature referable to any dealing with the land,’ 
so that a restitutionary award in respect of them did not contravene the objectives 
of the Statute in invalidating the contract of sale. 

The success of these and other*’ cases corresponds to a growing feeling that, 
because the aims of the law of contract and the law of restitution are different, it 
will be comparatively rare that allowing restitution will chafe against a statutory 
policy of contractual invalidity. Nonetheless, claims have sometimes failed on 
this ground.* One notable example in our own law is the case of Sinclair v 
Brougham,“ where depositors were barred from bringing personal claims to 
recoup deposits taken by the defendant building society in the course of an ultra 
vires banking transaction. Viscount Haldane indicated that to allow a 
restitutionary claim in these circumstances would ‘strike at the root of the doctrine 
of ultra vires as established in the jurisprudence of this country.’ The doctrine 
which rendered the contract invalid was the outcome of Statute, and could not be 
evaded by any choice of form or procedure. To award restitution of a deposit 
would be precisely to replicate the effects of the transaction which it was the policy 
of the statute to invalidate. 

Conclusions similar to these have been reached in the context of gaming 
transactions, so that a court will not allow a book-keeper to recover overpayments 
made to a client under a transaction rendered unenforceable by the Gaming 


Ss ee ss 

38 [1986] 162 CLR 221. 

39 [1954] 3 DLR 7835. 

40 ibid p 794 per Cartwright J. 

41 See eg Scarisbrook v Parkinson [1869] 20 LT 175 (Statute of Frauds, s 4); James v Thomas H. Kent 
and Co Ltd [1951] 1 KB 551 per Denning (obiter), at p 556 (Statute of Frauds, s 4). 

42 Comment (a) to s 375 Restatement of Contracts (2d), above, actually states: ‘Since allowing restitution 
does not amount to enforcement of the contract, it ordinarily does not contravene the policy behind the 
Statute.” See also Dickson, n 34 above (at p 187), who suggests (in the context of illegal contracts) that 
it might now be appropriate to enact a statutory presumption that restitution is available, unless good 
reasons can be shown for denying it. 

43 n 20 above. 

44 n 20 above. 

45 They succeeded, however, in a proprietary ‘tracing’ claim — probably because the effect of allowing a 
claim to the surviving funds was not precisely to replicate the return of a valid deposit: Birks, op cit 
n 10, at p 396. 

46 Sinclair v Brougham, n 20 at p 414. 
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Acts.“ Even though the restitutionary cause of action is analytically distinct from 
contract, by merely investigating the state of a gaming account between the parties, 
a court would ‘necessarily be recognising wagering transactions as producing legal 
obligations and therefore doing the very thing which the Gaming Act... does not 
permit to be done.’ 

A final helpful principle that can be derived from the cases is that, if a court 
decides that restitution would indeed frustrate statutory purposes, it will reject a 
claim even though the Act does not expressly bar it. An express ouster of 
restitutionary rights is therefore not a precondition to the denial of a claim.” 

Bearing these principles in mind, what conclusions can be reached about the. 
prospects of recovery for a provider in the internal market? Since the 1990 Act is 
not directly analogous to any of the pieces of legislation considered in the above 
paragraphs, we must consider its language and aims in their own right. Section 
4(3) of the 1990 Act states: 

Whether or not an arrangement which constitutes an NHS contract would, apart from this subsection, be 

a contract in law, it shall not be regarded for any purpose as giving rise to contractual rights and 


liabilities, but if any dispute arises with respect to such an arrangement, either party may refer the 
matter to the Secretary of State for determination under the following provisions of this section.” 


This section does not expressly exclude restitutionary rights in the same way that it 
excludes contractual ones. Nor does it expressly say that disputes on restitutionary 
(as opposed to contractual) issues arising in relation to NHS contract 
‘arrangements’ can be referred to the Secretary of State for resolution. 
Nonetheless, two different constructions of the Act are possible. On one, literal 
construction, the fact that restitutionary rights are not expressly incorporated 
within the public law reference procedure indicates that they remain enforceable 
via private law processes. But a broader view would be that the reference to ‘any’ 
dispute in the above passage should be taken to incorporate all disputes arising 
from the practice of NHS contracting, whether or not these relate technically to the 
contracts themselves or to the benefits which have been transferred under them. If 
this is the case, restitutionary disputes, like contractual ones, will be settled 
extra-judicially. 

Courts might be tempted to adopt the former construction of section 4(3) for a 
number of reasons. One argument is that the Act already prescribes administrative - 
mechanisms for the enforcement of restitutionary rights in certain cases; 
specifically, where goods or services are supplied outside the terms of an existing 
NHS contract arrangement.>! Since the prescription of statutory remedies for the 
infringement of specific forms of right is normally presumed to be exclusive, it 
might be argued that the silence which prevails in section 4(3) about restitutionary 
claims of other types (in particular, claims in respect of goods and services 
supplied under existing NHS contract arrangements) has to be a significant silence. 
Such claims, the argument runs, must have been intended to be enforced via the 
courts in the ordinary way, because if Parliament had meant them to be amenable 
to the reference procedure, it would have included an express provision to this 
effect, akin to those found in section 3 and Schedule 2 to the Act. 


nn 


47 Morgan v Ashcroft, n 20 above. 

48 ibid at p 61. 

49 This much is apparent from the cases cited at n 20 above. None of the statutes in those cases made 
explicit reference to restitutionary rights. 

50 My emphasis. 

51 See NHSCCA 1990, s 3(5)—(8) (claims by directly managed units); Sched 2, part II, para 19 (claims 
by NHS Trusts). 
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In fact, there is no reason to think that the silence of section 4(3) is as significant 
as this line of argument suggests. The omission in that section to refer 
restitutionary disputes about services provided under NHS contracts to arbitration 
is as likely the product of oversight as of Parliamentary intention. The person 
drafting the 1990 Act probably assumed that, where services are supplied under an 
existing NHS contract, the only rights capable of accruing are ‘contractual.’ This 
assumption, quite accurate in the case of ordinary legal contracts,** would have 
led him to believe that it was possible to create a comprehensive extra-legal 
, mechanism for the regulation of service-provision disputes by providing for the 
arbitration of only two forms of claim: (a) ‘contractual’ claims in respect of 
services supplied under NHS contracts (dealt with by section 4(3)), and 
(b) ‘restitutionary’ claims in respect of services provided outside such contracts 
(dealt with by section 3 and Schedule 2). On this view, the draftsman simply did 
not anticipate that restitutionary claims might arise in respect of services provided 
under existing (legally unenforceable) arrangements.*3 The silence of section 4(3) 
does not therefore necessarily denote an intention that restitutionary disputes of 
this kind should be litigated rather than arbitrated. It may simply be symptomatic 
of the complexity of the relation between contractual and restitutionary claims in 
the context of NHS contracts and an indication of a lacuna in the Act’s wording. 

Two other closely related arguments could be invoked to sustain the view that 
restitutionary rights remain judicially enforceable. One states that legislation must 
be presumed to leave existing private law rights intact unless it contains some 
express provision to the contrary™; the other, that the courts are jealous of 
attempts to oust their jurisdiction” and therefore most likely to construe an Act in 
such a way as to leave their power to adjudicate upon its subject-matter 
unimpeached. The arguments are connected in the sense that the latter normally 
feeds off the former; that is, the courts’ principal motivation for refusing to 
relinquish jurisdiction over disputes is usually the fear that existing private law 
rights will otherwise go unenforced. 

This particular fear is without substance in the present context. If restitutionary 
rights are, as the alternative construction of section 4(3) set out above suggests, 
amenable to the reference procedure, there is no reason to believe that they will go 
unrespected; and the principal source of judicial reservation about refusing to 
entertain restitutionary claims consequently disappears. It seems quite possible, 
then, that the courts will be happy for ‘restitutionary’ disputes in respect of 
services provided under NHS contracts to be removed from their direct 
supervision, provided they are satisfied that such claims can be enforced in another 
way; and provided they retain the ultimate power to review statutory arbitration 
decisions which are irrational or beyond the powers of the arbitrator.°° 

There are a number of other, positive reasons for believing that restitutionary 
claims will be barred from the courts and referred instead to the administrative 


sss eee 


52 But mistaken in the present context because NHS contracts are not legal contracts. 

53 The Parliamentary debates remain uninformative on this issue. 

34 ‘The well-established presumption is that the legislature does not intend to limit vested rights further 
than clearly appears from the enactment’ — Metropolitan Film Studios Ltd v Twickenham Film Studios 
Ltd [1962] 1 WLR 1315 per Ungoed-Thomas J, at p 1323. See also Allen v Thorn Electrical Industries 
Ltd [1968] 1 QB 487. 

55 Pyx Granite Co Ltd v Ministry of Housing and Local Government [1960] AC 260; Chitty on Contracts 
(London: Sweet & Maxwell, 26th ed, 1989) para 1067. 

56 In practice, successful judicial review is likely to be rare, given the broad terms of the powers granted 
to arbitrators under NHSCCA 1990, s 4(7). Nonetheless, its availability should allay fears that the 
statutory adjudication process will remain entirely unpoliced. 
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reference mechanism. First, there is no doubt that the underlying purposes of the 
Act were to remove disputes about NHS contracts as a whole (and not simply 
disputes about certain types of private law issue) from the grasp of litigation.” 
Whilst it will naturally not be possible to make such contracts entirely devoid of 
legal consequences," the clear intention is that these should be minimised. 
Litigation being the black sheep of the internal market, it would be wholly counter- 
intuitive for Parliament to close the pen upon court proceedings at one end, but to 
leave open the gate at the other. The enforcement of restitutionary claims in the 
courts would tear a large hole in the fabric of the reforms, yielding precisely the 
sorts of behaviour within the internal market which it was an objective of the Act to 
avoid. To this extent, it appears likely that an aggrieved provider bringing a claim 
before the courts would meet with judicial hostility similar to that encountered by 
the plaintiff in Sinclair® and Morgan.” | 

Second, if restitutionary rights remain enforceable in the courts in the wake of 
the Act, a complicated procedural schism will develop in the resolution of disputes 
arising from NHS contracting. ‘Contractual disputes’ will have to be fed through 
the administrative mechanisms described in section 4(3) of the Act, but 
‘restitutionary’ disputes will be channelled through the courts. This makes little 
sense. Indeed, it is highly irrational, because a party’s choice of enforcement 
channel will frequently come to depend upon entirely arbitrary factors. 

One of these factors will be the extent to which an NHS contract has been 
performed at the time a dispute arises. Where the contract remains wholly 
executory, the dispute will perforce have to be classified as contractual and 
remedies will lie via the informal administrative mechanisms of section 4(3). But 
where a dispute relates, for example, to payment for care provided under an 
executed arrangement, it could be classified as ‘restitutionary,’ with the 
consequence that parties will have immediate recourse to litigation. If this seems 
arbitrary, it is perhaps more surprising still that a contracting party’s rights could 
be affected by the language it uses to frame its claim. Take the case of a provider 
who has supplied requested services: if it asserts a claim to the contract price of the 
services provided, the action will be dubbed contractual and will be directed 
toward the Secretary of State. If, on the other hand, it claims a reasonable 
remuneration for the work done (a quantum meruit), the cause of action will be 
labelled ‘restitutionary’ and will attract the opportunity for judicial intervention 
which that label brings. Not only is this consequence arbitrary, it is also readily 
susceptible to party manipulation. It would frequently be all too easy for a 
complainant to sidestep the policy of informal dispute resolution described by the 
Act simply by refining its drafting techniques. 

It seems highly improbable that Parliament intended dispute resolution 
techniques to differ according to the extent to which an existing arrangement has 
advanced down the performance path. And it would be still more surprising if it 





57 Even recourse to the statutory reference procedure is viewed by Government as a measure of last 
resort. Contracting parties are strongly encouraged to conciliate and to provide their own arbitration 
mechanisms in case of any dispute: Contracts for Health Services, n 7 above, paras 4.30—4.33; EL 
(91)11. 

58 The practice of contracting may indirectly increase the prospect of successful negligence suits against 
providers, by supplying a concrete body of evidence from which appropriate standards are to be 
deduced. The determinations of arbitrators will also be open to judicial review — n 55 above. 

59 n 20 above. 

60 n 20 above. 
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intended parties to be able to evade statutory procedures by adjusting the language 
of their claims. l 

The potential procedural schism which would flow from the continued legal 
enforceability of restitutionary rights appears even less attractive in the light of a 
further line of reasoning. It has been suggested above that the quantification of 
restitutionary awards in goods and services cases can sometimes require (indirect) 
consideration of the terms of the contract under which they were supplied. In 
particular, it has been said that the terms of the legally unenforceable contract may 
on occasion set a ‘ceiling’ upon the amount recoverable in restitution. Two 
explanations are offered for this phenomenon. The first (sometimes referred to as 
the ‘valuation ceiling’ argument’) is purely practical. It states that where goods 
and services have been provided, often the only way of adjudging the extent of a 
purchaser’s enrichment is by looking at the terms upon which it requested or 
accepted them. The contract price is compelling evidence of the value of the 
benefit provided and has to be taken into account in a restitutionary award. The 
second argument (the ‘contract ceiling’ argument*’) is one of policy, and states 
that it is wrong to allow parties to elect restitution if this would undermine their 
prescribed ‘contractual’ remedies. In this context, a provider should not be 
allowed to recover more, by suing in the courts for restitution, than it would have 
obtained by forcing the purchaser to pay the agreed (contractual) price in a 
reference to the Secretary of State. 

Whilst neither of these arguments has been accepted as universally conclusive, 
there are some circumstances in which they continue to demand 
respect. The valuation argument, it is thought, retains force in cases where the 
nature of goods or service provided is such that the benefit which they provide 
cannot be said to be ‘incontrovertible’; and the policy argument may constrain 
restitutionary awards where an arrangement fails for reasons unassociated with the 
fault of either of the contracting parties; as, for example, where the arrangement is 
frustrated.“ If this is so, then the appropriate determination of restitutionary 
awards is sometimes inextricably linked to issues which are overtly ‘contractual’ 
and which have been assigned by the Act to the Secretary of State for decision. It 
makes no sense that substantive issues which are so intimately linked should be 
considered in different fora, not least because there is no guarantee that these fora 
would even apply the same criteria in reaching their respective determinations.© 
If the substantive issues are to be properly rationalised and co-ordinated, they must 
`- be considered together. 

The purposes of the Act and the need for a rational, workable system of dispute 
resolution dictate one conclusion: that both contractual and restitutionary disputes 
should be regulated by the same mechanism, and that the relevant mechanism 
should be the administrative reference procedure. The complication involved in 
isolating, distinguishing and separately enforcing ‘contractual’ and ‘restitutionary’ 





61 Birks, n 17 above, at pp 135—137. 

62 ibid. 

63 n 17 above. 

64 See, for example, BP v Hunt, n 17 above, per Goff J, at p 806. 

65 Although guidance states that arbitrators should seek to give effect to the agreement made by the 
parties (HO 302/4 NHSME 1991, para 9), certain health authorities and non-parties can make 
representations to an adjudicator for the purposes of assisting his determination of a dispute: National 
Health Service Contracts (Dispute Resolution) Regulations, SI (1991) No 725, reg 2. This could be 
taken to indicate that general service issues, as well as party rights, will figure in arbitration decisions, 
where they would not in the judicial process. 


842 © The Modern Law Review Limited 1993 


November 1993] NHS Contracts 


claims, all flowing from the same service provision arrangement, is simply not 
worth contemplating, particularly if, as has been suggested, the proper 
determination of one claim may on occasion be affected by the scope of the other. 
The consequent uncertainty about the appropriate remedial route would itself 
produce precisely the sort of litigation which it was a primary purpose of the Act to 
avoid. 


C Conclusion 


Commentators have been right to recognise the potential significance of the private 
law of restitution in the context of the internal market. But the omission of the 1990 
legislation expressly to debar the courts from adjudicating upon restitutionary 
disputes does not mean that our judges will readily assume that role. To do so 
would not simply fly in the face of the general scheme of the Act, but would also 
introduce great complications, both procedural and substantive, into the dispute 
resolution process. The practical conclusion drawn by this article is, therefore, that 
the courts are likely to construe the provisions of the 1990 Act in such a way as to 
avoid these problems — by holding that restitutionary disputes, like contractual 
ones, should be arbitrated, not litigated. This conclusion is the only one which 
respects both the moral force of restitutionary rights and the stated objectives of the 
National Health Service reforms. 

This conclusion is not, of course, to be equated with the idea that the NHS 
contracting process lies wholly beyond the scrutiny of the judicial process, since 
courts may on occasion have an important public law role to fulfil in scrutinising 
the legality of adjudicators’ decisions and of purchasers’ patterns of contractual 
behaviour. What it does indicate, however, is that the role of private law in 
regulating service provision within the internal market is less significant than has 
hitherto been suggested. 
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Health Authorities and the Payment of Damages by 
Means of a Pension 


Richard Lewis* 


Introduction 


A radical change has occurred in the way in which common law damages may be 
paid for personal injury or death. Instead of offering compensation only in the 
form of a lump sum, a structured settlement allows a series of payments to be made 
over a period of time.’ Most of the structures which have been put in place have 
involved liability insurers. In such cases, the defendant’s insurer, usually after 
having informally agreed a lump sum figure with the plaintiff, will agree to 
convert part of the damages into a series of periodic payments. To fund the 
arrangement the insurer purchases an annuity from a life office. The payments are 
‘structured’ to meet the plaintiff's needs and are free of tax in his hands. This is 
because the Revenue have accepted that they may be considered instalments of 
capital rather than income. In return for making this arrangement, the insurer will 
bargain for a discount on the conventional lump sum figure. The advantage of this 
is that both parties gain financially: the insurer is able to purchase an annuity for 
less than the amount he would otherwise have to pay as a lump sum; and the 
plaintiff, in the longer term, receives more money than if he had invested the lump 
sum himself. Most important is that the plaintiff can be assured of a continuing 
stream of payments which, if necessary, may be inflation-proofed and continue for 
the rest of his life. The plaintiff, or his representative, is able to make detailed 
plans for the future without the fear that the money will run out. 

Judges, including the Master of the Rolls, have strongly supported the 
development.” Leading Counsel have described a structure as ‘a powerful 
instrument in the hands of experienced advisers.” In spite of the dearth of 
academic literature on the subject,‘ the basic concept behind the structure is now 
well known to leading personal injury practitioners. Indeed, it is sufficiently well 
established for the subject to have been referred to the Law Commission. A 
consultation paper has already been issued and a full report is expected in 1994.5 


oo ee 


*Senior Lecturer, Cardiff Law School. 


1 The concept and the advantages it offers has been analysed in detail elsewhere. See Lewis, ‘The Merits 
of a Structured Settlement: The Plaintiff’s Perspective’ (1993) OJLS 530, and ‘Pensions Replace 
Lump Sum Damages’ (1988) 15 JLS 392. 

2 See, for example, Butler v Vann (unreported), transcript 9 July 1991, and Moxon v Senior 
(unreported), transcript 10 July 1991. Considered by the author (1993) 9 PN 126. 

3 Glasgow et al, ‘A Response to the Proposals on Structured Settlements’ [1993] (1) Quantum 4. 

4 Apart from the author’s own work, see Allen, ‘Structured Settlements’ (1988) 104 LOR 448, and 
Scott, ‘Structured Settlements’ (1988) 7 CIQ 99. For the views of practitioners, see, for example, 
Frenkel, ‘Salvaging the Wreckage and Healing the Wounds’ (1992) 136 Sol J 8, and Whitfield, ‘The 
Basics and Tactics of Structured Settlements’ (1992) 142 NLJ 135. Two books have just been 
published on the subject: I. Goldrein and M. de Haas, Structured Settlements (London: Butterworths, 
1993), and R. Lewis, Structured Settlements: The Law and Practice (London: Sweet & Maxwell, 
1993). 

5 Structured Settlements and Interim and Provisional Damages, Consultation Paper No 125, November 
1992, reviewed in (1993) 12 CJQ 251. However, very little space is devoted to Health Authority 
structures: see paras 3.65 and 3.66. 
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Further reforms to encourage this form of settlement are then likely. Although the 
first structure was put in place as long ago as 1981, they were not used in other 
than a few isolated cases until 1991.6 Today there are almost two hundred of 
them, and the annuity market, worth £30 million last year, is expected to grow 
rapidly. Their increasing use constitutes the most radical reform of our damages 
system made in recent years. 

The aim of this article is to consider the growing use which Health Authorities 
are making of this new form of settlement. In turn, the article also examines the 
arrangements that have’ been put in place for the payment of large awards of 
damages following the recent reorganisation of the Health Service and the funding 
of compensation for medical injury. The article therefore considers matters which 
are at the leading edge of personal injury litigation practice. The analysis is based 
on extensive interviews with the leading practitioners in the field, and is part of a 
project investigating the use and development of structured settlements in general. 


A The Absence of Insurers 


Structures in Health Authority cases are a very recent development which could 
herald a significant increase in the overall number of such settlements.’ The 
structures differ in several important respects from those involving settlements of 
other types of personal injury cases. Not only is no liability insurer involved, but 
also it is possible to structure without purchasing an annuity from a life office. 
Instead, the instalment payments can be funded by the Health Authorities 
themselves. Structures can thus be arranged without the participation of any 
insurer. 

The reason for the absence of insurers is partly historical and partly the result of 
central direction of public expenditure. Health Authorities, as public bodies, used 
to be restricted by Treasury rules in the use they could make of the private sector. 
This meant that until 1990 they were not allowed to insure against their liabilities. 
It is still generally not their present practice to insure; even though they now have 
power to do so. They do not, therefore, insure against medical malpractice, 
although policies are bought, for example, to indemnify Authorities for the use of 
motor vehicles for which they are responsible. For medical claims, the Authorities 
continue to pay damages out of their own budgets, supported in certain cases, as 
described below, by special funding from the Department of Health. If they wish 
to structure the damages, an ‘options appraisal’ must be prepared to satisfy both 
the Department of Health and the Treasury that the settlement saves money for the 
Exchequer as a whole. The guidelines received by Authorities in order to draw up 
this proposal indicate that it is likely that self-funding will be preferred to the 
purchase of an annuity.? Other factors, discussed below, which do not play a part 
when the merits of an insurer-backed structure are being assessed, also enter the 
equation. In short, therefore, there are a number of peculiar features of structures 
when Health Authorities are involved. 7 


ee ee ean 
The history is chronicled in Lewis, ‘Structured Settlements: An Emergent Study’ (1993) 12 CJQ 

forthcoming. 

By August 1993, 25 had been arranged, about an eighth of the total structures then in place. 

National Health Service and Community Care Act 1990, s 21. 

Letter from the National Health Service Management Executive to all Area Health Authority Regional 

Directors of Finance, 11 March 1992. 
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B The Importance of Health Authority Structures 


Structures in Health Authority cases are attractive for a variety of reasons. First, 
structures are more likely to be used in cases involving high levels of damages, 
especially if long-term care is required. The structure can guarantee to provide a 
regular, precise sum of money for as long as the plaintiff should live. This is 
especially attractive where a medical injury is involved, for these cases comprise a 
substantial percentage of all the high awards of damages in tort. The Pearson 
Commission found that the average payment in medical claims was eight times that 
of tort cases generally, although it remained at a low figure.!° For example, in the 
years 1981—86 the average payment in a medical claim was only £15,000.!! 
However, when the tort system pays out its largest sums, the typical recipients, 
apart from road accident victims, are those who have suffered brain injury as a 
result of negligence in the course of an operation, or those who have been injured 
at birth. These casualties of modern medicine are especially in need of the certainty 
which can be provided by pension payments for life. They are therefore more 
likely to be the beneficiaries of a structure. 

The second reason for the growth of structures in this area is that, in spite of the 
lack of public information, it is widely accepted that the frequency and severity of 
medical claims has rapidly increased.!? Thus, in one Regional Authority the real 
value of a claim tripled between 1974 and 1986," and in another the number of 
claims doubled between 1982 and 1985, and doubled again by 1989.14 This is in 
spite of the exceptional difficulties faced by plaintiffs in bringing such cases.'5 
Fees for membership of the medical defence societies were raised by an average of 
50 per cent each year between 1983 and 1988. In 1986 alone, the reinsurance 
premium required of the societies tripled. Overall since the mid-1970s there has 
been an eightfold increase in the likelihood of medical negligence actions and the 
value of settlements has doubled in real terms.'® 

The increase in litigation can be illustrated by the experience of one defendant’s 
firm, Capsticks. In 1991, it was dealing with 92 brain-damaged baby claims alone, 
the average value of each being a million pounds. Its obstetric claims had doubled 
compared to the years immediately preceding.!’ Although this may have been 





10 Royal Commission on Civil Liability and Compensation for Personal Injury (1978) Cmnd 7054, vol 2, 
para 236. 

11 C. Ham et al, Medical Negligence: Compensation and Accountability (London: King’s Fund Institute, 
1988) p 12. 

12 R. Dingwall, P. Fenn and L. Quam, Medical Negligence: A Review and a Bibliography (Oxford: 
Centre for Socio-Legal Studies, 1991) pp 7—13. 

13 P. Fenn and R. Dingwall, ‘Medical Negligence and Crown Indemnity’ in A. Harrison and J. Gretton 
(eds), Health Care UK: An Economic, Social and Policy Audit (London: CIPFA, 1989). 

14 Bowles and Jones, ‘A Health Authority’s Experience’ (1989) 139 NLJ 119. 

15 These include the length and expense of a case which often restricts claims to those who are either rich 
or legally aided; and the difficulty for claimants in finding solicitors with the necessary expertise, 
especially when compared to the concentration of specialist resources available to defendants. See 
Genn, ‘Negotiating the Settlement of Claims: Issues in Medical Negligence’ in R. Dingwall (ed), 
Socio-Legal Aspects of Medical Practice (Oxford: Centre for Socio-Legal Studies, 1989) p 27. 
Evidence of the particular problems of bringing a medical claim is provided by the proportion which 
are abandoned without any payment being made. Over ten years or so these rose from half (as found by 
the Pearson Commission in 1978, op cit n 10, vol 2, table 49) to three-quarters according to C. Ham et 
al, op citn 11, p 12. This compares with the Pearson Commission’s figure of 14 per cent as the 
average number of claims abandoned for all types of injury: op cit n 10, vol 2, table 105. 

16 For discussion see P. Fenn and C. Whelan, ‘Medical Litigation: Trends, Causes, Consequences’ in R. 
Dingwall (ed), op cit n 15, p 10. 

17 (1990) 301 Brit Med J 947 and a letter from the firm in January 1991 to the leading structured 
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largely the result of changes in the legal aid rules whereby infants are now assessed 
without reference to their parents’ means, the increase in liability can still be 
considered significant even from this one type of claim. 

A third factor stimulating the growth of structures was the establishment of 
‘National Health Service Indemnity’ in 1990. As described below, in effect, this 
made the District Health Authorities responsible for claims and it considerably 
reduced the role of the medical defence organisations. Whereas Health Authorities 
are able to structure, the defence organisations are discouraged from doing so by 
their inability to recover the tax paid by the life office on the annuity payments they 
would receive. In effect, this prevents such structures from taking place. !$ 
National Health Service indemnity has made this obstacle of much less importance 
because it is now the Health Authorities which must bear the main burden of 
claims. 

Although Authorities are not forced to consider a structure, it has been argued 
that a National Health Service Trust must do so in order to discharge its statutory 
duty to conduct its business affairs ‘efficiently, effectively and economically.’! 
But irrespective of the legal position, both Trusts and Health Authorities are 
attracted by the prospect of paying damages by means of a pension because it 
improves their immediate cash flow. The amounts needed to satisfy lump sum 
awards can fluctuate widely from year to year, and this can have a dramatic effect 
upon annual budgets. It may even mean the temporary closure of wards or the 
deferral of major capital expenditure.” A structured settlement, while building up 
liability for future years, helps to overcome any short-term funding crisis. 


C The First Structures 


The first Health Authority structure took place in October 1991 and is described 
below. It was followed by four others, all involving the purchase of annuities from 
life offices. The first self-funded structure was arranged in August 1992,”' and 
this format was used in the succeeding 19 structures. This made a total of 25 
National Health Service structures in place to August 1993. At the present time 
there are many more awaiting settlement. 

The first structure was Field v Herefordshire Health Authority.” Rebecca Field 
suffered brain damage causing extensive and permanent paralysis as a result of the 
negligent use of forceps at her birth in 1984. She receives continuous artificial 
respiration. She can speak only a few words to her parents who provide her with 
constant care. She communicates with the help of a computer and attends a school 
with special facilities. Her life expectancy is extremely uncertain, but she may live 
into her thirties. Before approving her settlement, Phillips J watched what he 
described as a moving film of a day in her life. He said that the case was 


a 


settlement intermediary, Frenkel Topping, supporting the use of structured settlements in medical 
cases. 

18 Lewis, ‘The Legal Limits upon a Structured Settlement’ (1993) CLJ (forthcoming), and ‘The Taxation 
of Structured Settlements’ (1993) Brit Tax Rev forthcoming. 

19 National Health Service and Community Care Act 1990, Sched 2, part II, para 6(1). This argument is 
made in a note in (1992) 8 Personal and Medical Injuries Law Letter 54. 

20 Dingwall et al, op cit n 12, p 55. 

21 O'Toole v Mersey Regional Health Authority (unreported), (1992) 8 Personal and Medical Injuries 
Law Letter 54. 

22 Unreported, (1991) Personal and Medical Injuries Law Letter 72. See also D. Kemp and M. Kemp, 
The Quantum of Damages (London: Sweet & Maxwell, 1991) para 6A-051. 
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extraordinarily tragic.’ The tragedy was lightened only by Rebecca’s courage and 
humour and the ‘amazing love and dedication of her parents. ’?? 

In June 1991, the judge gave provisional approval to a conventional damages 
award agreed at £1.7 million. However, he adjourned the case at the parties’ 
request in order for a structure to be considered. Consent to the structure also had 
to be obtained from the Treasury, the Department of Health and the Court of 
Protection. This was done and, in October 1991, the case returned to the High 
Court. The judge was then able to give his final approval to a structured settlement 
which comprised the following: 


(i) A lump sum of £557,000, most of which was paid to the Court of Protection 
to be used as a contingency fund. 

(ii) £59,000 a year payable immediately, guaranteed for Rebecca’s life or ten 
years, whichever proved longer, and indexed at five per cent a year. 

(iti) A pension on similar terms of £15,351 a year except that it was not to begin 
for five years. 

(iv) Another similar pension of £32,578 a year but not beginning for ten years, 
and only being guaranteed for life or five years, whichever proved longer. 

(v) Lump sums payable every five years based on a present cash value of 
£50,000. These would be indexed to the Retail Prices Index, but were 
guaranteed to be paid only during Rebecca’s lifetime. They were to cover 
the replacement cost of equipment and transport. 


The total cost to the defendants was £1.6 million, about £100,000 less than the 
conventional figure that would otherwise have been paid. It was also paid over four 
months later, representing a total saving, including interest, of £200,000. The 
periodic payments were arranged by purchasing annuities from the Sun Life and 
Consolidated Life companies. 


D The Division of Responsibility for Damages 


(a) National Health Service Indemnity 


The division of responsibility for funding and paying damages in Health Authority 
cases is a complex one. It has changed with the financial reorganisation of the 
Health Service in 1991 and, before that, with the introduction of ‘National Health 
Service Indemnity’ under the National Health Service and Community Care Act 
1990.”* The latter entailed District Health Authorities assuming responsibility for 
responding to both new and existing claims arising from the actions of medical 
staff in the course of their employment. The medical defence societies, which 
indemnify doctors against liability, are no longer directly involved unless the claim 
arises against a general practitioner or a doctor in private practice. The scheme 
was initially funded by a transfer of resources from the defence societies to the 
National Health Service to cover claims relating to the period before 1990, but 
eventually the full cost of the damages to be paid will be borne by the National 
Health Service alone. 


23 ‘£100 Million Damages for Girl Paralysed by Hospital Blunder,’ The Daily Telegraph, 1 November 
1991. 

24 The details are incorporated in circulars HC (89) 34 and HC (FP) (89) 22, and summarised by M. 
Jones, Medical Negligence (London: Sweet & Maxwell, 1991) p 290. For a critique, see Fenn and 
Dingwall, op cit n 13. 
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Because most of the cases being settled today arose from accidents which took 
place before 1990, the transitional provisions will continue to be of importance for 
some time yet. In addition, further changes are expected.” These will deal, for 
example, with the position of new National Health Service Trust hospitals, which 
have had to bear their own‘losses from negligence claims since April 1991. The 
National Health Service Management Executive is currently considering the 
detailed guidance to be given concerning the funding and implementation of 
structured settlements. Cases have been delayed in the past as a result of disputes 
on the defendant’s side about how the benefits offered to the National Health 
Service by structures are to be divided among the parties funding the settlement.”° 
These disputes have now been settled along the lines of the financial 
responsibilities discussed below, but further guidance from the Management 
Executive is still awaited. The details as they emerge in the future will further 
influence the nature and extent of structuring in cases of medical injury. 


(b) The Primary Responsibility of the Districts and Trusts 


The defendant in a Health Authority case in England is not one of the fourteen 
Regions but one of the 169 Districts. The District employs the staff and is 
vicariously liable for them. In due course, following the creation of further Trust 
hospitals,2’ the role of the Districts will largely be that of health purchasers; it will 
be the Trusts which predominantly will be responsible for providing health care 
and for employing staff. Structured settlement agreements will then be made in 
their name. However, to date no Trust has been a party to a structure, and all 
agreements have been made in the name of District Authorities.” The plaintiff is 
paid damages in monthly instalments, although in one case annual payments were 
made. 

Although the District incurs the cost of administering the periodic payments, it 
may have little to gain from the structure itself. This is because, unlike a Trust, it is 
only responsible for funding a relatively small part of the damages. If it were 
otherwise, its limited budget could be seriously distorted if it were forced to bear 
the full cost of a very large award. Instead it is the Regional Health Authority 
which has the greater capacity to pay such amounts. In practice, therefore, each 
Region sets its Districts a damages threshold above which the Region agrees to 
bear the full costs.2° This threshold, described further below, usually requires the 
District to bear the first £30,000 of any claim, but in some Regions payment of the 
first £50,000 or even £100,000 is required.°? 

This limit upon the District’s financial responsibility for a settlement has been 
said to have impeded the development of structures. A District is in a similar 
position to a primary insurer backed by a reinsurance treaty: there may be little 
incentive to promote a structure if it is to benefit only the top slice of damages paid 





25 Information supplied by the National Health Service Management Executive. 

26 ‘Accident Awards Held Up By Dispute Over Who Pays,’ The Times, 28 July 1992. 

27 There are 292 Trust hospitals at present, 145 more are to be created in April 1994. The government 
has appealed to the remaining 44 hospitals to apply for the self-governing status. The Guardian, 26 
August 1993. 

28 Although in the O’Toole case the defendant was named as the Mersey Regional Health Authority, both 
sides agreed not to amend the pleadings as originally drafted. In this exceptional instance, therefore, 
the Region became a direct party to the structure. 

29 Lane v Mid Glamorgan Health Authority (unreported), South Wales Echo, 18 December 1992. 

30 In the case of Wales, in effect the Welsh Office substitutes for the Regional Authority. 

31 Information supplied by the National Health Service Management Executive. 
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for by either the reinsurer or, in medical cases, by the Region. As a result, the 
District may have 
no very pressing interest in implementing or administering a structured settlement. Some actively 


support them, others are indifferent or opposed to them: the Department of Health does not yet appear to 
have imposed a uniform approach.” 


If a structure is to be put in place, the District Authority must work together with 
the Region to set up the structure. A good working relationship between the bodies 
is essential. The further directions expected soon from the National Health Service 
Management Executive may help to facilitate this. 


(c) Funds from the Department of Health 


Following the introduction of National Health Service Indemnity, the National 
Health Service obtained access to a share of the medical defence organisations’ 
reserves. The Department of Health make these reserves 
available to assist health authorities to meet the costs of particularly large settlements. These will 
usually, but not necessarily, be cases which arose from incidents before 1 January 1990. The 
Departments propose to set a threshold, initially £300,000 in England and Wales; 80 per cent of the 


costs of a settlement above this threshold, including the legal costs, would be met from this source, until 
the identified funds are exhausted.” 


The ultimate responsibility for funding a structure therefore depends upon the 
overall size of the settlement and the date of the incident giving rise to the liability. 
The District is normally responsible for at least the first £30,000; the next 
£270,000 is paid by the Region; and, at least for claims prior to April 1991 (the 
operative date of the National Health Service reforms and the introduction of Trust 
hospitals), any further amount is divided so that the Region remains responsible 
for 20 per cent and the Department of Health for 80 per cent. For cases relating to 
later years, the Department of Health will not be responsible at all, and the 
Authorities and Trust hospitals have to make their own arrangements to bear the 
full costs involved. 


E The Options Appraisal 


There are three ways** in which an Authority may pay damages: 


(i) It may pay by means of the traditional lump sum alone. 

(ii) It may arrange to structure a settlement by purchasing an annuity from a 
life office. To do so it must conduct a ‘value for money exercise’ by 
presenting the Department of Health with a costed options appraisal 
demonstrating that public expenditure should make use of the private sector 
in this way. The Authority must consider the possibility of self-funding the 
award. Because the purchase of annuities is viewed as if it were a form of 
reinsurance, and because it involves private sector financing, the 
Department of Health has to clear all such proposals with the Treasury. 


32 para 3.3 of the evidence of the Bar Council to the Law Commission, March 1993. 

33 para 11 of circulars HC (89) 34 and HC (FP) (89) 22. 

34 The three choices are laid out in a letter from the National Health Service Management Executive to all 
Area Health Authority Regional Directors of Finance, 11 March 1992. 
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(iii) It may arrange to structure a settlement by self-funding the payments from 
its own income, thus avoiding any initial large lump sum payment to either 
the plaintiff or a life office. Again, an options appraisal must be submitted 
to the Department of Health. Although it was hoped that Treasury 
clearance for such a structure would not be needed, this has not proven to 
be the case.” 


The National Health Service Executive, on behalf of the Department of Health, 
has developed, and is to refine further, guidelines dealing with the technical 
financial and accountancy aspects of the preparation of options appraisals. They 
enable a common framework to be presented and the same set of assumptions to be 
used. They are for use by any Authority considering a structure, and are the basis 
upon which the intermediary advising the Authority prepares the report comparing 
the different ways in which damages might be paid. The guidelines have not been 
made public and, in particular, plaintiffs have not been made aware of them, even 
though they might challenge some of the financial assumptions used to determine 
whether or not they may obtain a structured settlement. At present, in order fora 
structure to be approved, it is necessary in practice for the appraisal to reveal that 
no more than a small loss will be suffered by the Treasury as a result of the 
arrangement. The extent of the potential loss that the Treasury is prepared to bear 
has yet to be clearly established.> All the self-funded structures to date have 
shown a potential profit to the Exchequer.” 

According to the National Health Service Management Executive guidelines, the 
factors required to be taken into account in devising the options appraisal include 
the following: 


(i) The benefit gained by the discount from the conventional lump sum value 
which the Authority negotiates as its price for facilitating the structure. 

(ii) The loss of income tax suffered on the interest that the investment of the 
conventional lump sum would have generated. 

(iii) From the time that the lump sum would have run out, the Treasury would 
have been responsible for providing the care that was previously paid for 
out of the conventional lump sum. The implementation of the structure 
saves these costs. 


The Self-Funding Option 


The National Health Service Management Executive stated in March 1992 that ‘the 
self-financed option will usually be the best value for money . . . [C]ases where the 
purchase of an annuity will be more expensive will not normally be accepted. ’*8 
The Treasury and the Department of Health favour self-funding partly because of 
the assumptions they make about the value of the money retained under National 
Health Service control.3? The Treasury discount rate on the value of payments to 





35 The hope was expressed in the letter, op cit n 34. However, both the Treasury and the Department of 
Health later agreed that the former should continue to be involved in the short term in monitoring self- 
funded structures. i 

36 However, certain guidelines are used derived from the settlement in Mulligan v Merton and Sutton 
Health Authority, an unreported case settled on 28 January 1992. 

37 Information supplied by Frenkel Topping, the intermediary responsible for all of the Health Authority 
structures presently in place. 

38 n34 above. 

39 These are well explained by Ashcroft, ‘Structured Settlements: A Practitioner’s Viewpoint,’ an 
unpublished paper presented to the Law Commission on behalf of Frenkel Topping, June 1992. 
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be made in the future in effect means that it is better for the National Health 
Service to retain money under its control rather than give it to the plaintiff in one 
immediate lump sum; the money the National Health Service saves from today’s 
expenditure has a greater value than the instalments it must pay out in the future. 
Structures are especially attractive because of the use of this discount rate to arrive 
at the present value of the future instalments. A second accounting advantage of 
structuring is that it gives a boost to the immediate cash flow of Health 
Authorities.“ 
In funding the continuing obligations involved, Health Authorities are acting as 
if they were ‘miniature life offices with plaintiffs who die prematurely offsetting 
those who live into old age.’*! In fact, they are given a choice about whether they 
wish to control the funds released by self-funding or whether they wish to pay a 
sum to the Department of Health to take responsibility for the reserves needed to 
meet the future payments. The advantage of the former is that the cash flow 
position of the Authorities is immediately improved. However, although the sums 
released can be used for the immediate care of patients, they cannot be invested 
because the Regions lack the requisite power. The disadvantage is that liability to 
make continuing payments is stored up with potentially dangerous consequences 
for later years. As yet the Authorities have usually not chosen this option, although 
it has been used in at least a couple of cases.*” 
Instead, the Authorities have agreed to pay the Department of Health a lump sum 
to provide the reserves for the structure. The Region must pay the Department the 
£300,000 threshold figure plus 20 per cent of the excess cost of the notional price 
of an annuity to pay the instalments due. The structured monies are ‘ringfenced’ by 
the Department which is then able to give the limited guarantee referred to below 
in relation to the long-term security of the structure. It hopes that via a central 
system there will be a pooling of experience enabling the Authorities to refine and 
improve their settlement offers and procedures.’ In effect, a larger life office will 
exist to assess the investment and mortality risks involved. After some time it may 
be possible to create a central mutual fund to which access may be had by all 
members — predominantly these will be Trust hospitals — if they pay the requisite 
premiums. However, the savings under this system will accrue for the benefit of 
the mutual fund, and only indirectly for individual Trusts and residual Authorities. 
It may therefore be necessary for the Department to stress the various merits of 
structures in order for them to be used. 
Although, as explained above, the investment returns for the National Health 
Service have been calculated by the Treasury on a basis favourable to self-funding, 
almost no work has been done upon the mortality risks. It is extremely difficult to 
forecast how long plaintiffs who have suffered severe injuries will live. It is 
therefore difficult to estimate for how long the payments under a structure must be 
made. Even experienced life offices have been reluctant to become involved with 
annuities for impaired lives.“ The setting of rates in such cases has been 
40 This did not apply in Rebecca Field’s case because an annuity was bought. It cost £1,040,000 but 
provided only £59,000 in its first year, thus revealing the substantial cash flow savings that could have 
been made by self-funding. However, the annuity yield granted by the life office in this case made the 
annuity purchase extremely attractive to the Department of Health. 

41 Law Commission, op cit n 5, para 3.65. 

42 Information supplied by the National Health Service Management Executive. 

43 ibid. Before structures developed, a pooling of resources was advocated by Fenn and Dingwall, op cit 
n 13, p 45. 


44 Lewis, ‘Problems Faced by Life Insurers in Offering Annuities for Structured Settlements’ (1993) 3 
Insurance Law and Practice 30. 
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considered something of a gamble. Nevertheless, these are risks which the 
National Health Service and, potentially, individual Health Authorities and Trusts 
are now accepting. 

A worrying aspect is that the Authorities are assessing these risks without using 
any of the criteria or experience of established underwriters in the field. Although 
Authorities are relying upon an intermediary to search the annuity market to obtain 
quotations to enable them to establish the level of instalments to be paid, in effect 
in each case they are matching the best quotation received. This is something a life 
office would never do, partly because of the danger of a quotation being made in 
error. Further, the internal financing of the Authorities and the basis upon which 
they create reserves bears little relationship to life office underwriting practice. 
For example, the mortality risk is not measured in detail; it is based on the 
expectations of life forecast in the medical reports arising from the litigation. 
These would not be regarded as nearly sufficient by life offices.” As one 
intermediary has pointed out: 

Health Authorities, or their successors, may be storing up considerable future liabilities when, by use of 


annuities purchased now, they could obtain a complete indemnity for their future obligations regardless 
of how long those obligations last.“ 


F Other Differences from Insurer-Backed Structures 


(a) The Role and Payment of Intermediaries 


Frenkel Topping, the Manchester firm of forensic accountants, has acted as the 
intermediary in all the Health Authority cases structured to date. The firm not only 
instigated the first such settlements, but also has been closely involved in 
developing the procedures and establishing the parameters for the options 
appraisal. Where the structure is self-funded, the firm is unable to obtain a 
commission from a life office, this being its usual method of obtaining payment. 
Instead, it charges the Authority the percentage it would have received on the 
cheapest annuity quotation obtained. (These quotations must still be obtained in a 
self-funded structure in order to conduct the value for money appraisal.) In effect, 
the cost of a structure is being borne by the plaintiff even though the direct 
payment is made by the defendant.“ This is because the commission reduces the 
instalment payments generated by the annuity. With the establishment of a 
common framework for the option proposal, the National Health Service 
Management Executive hope that other intermediaries or even National Health 
Service finance staff responsible for the mutual fund will be able to assist in 
establishing structures. The level of remuneration obtained by intermediaries — if 
they are still to be used — may then be reduced by basing it on the time and effort 
spent on the case rather than on a percentage commission. 


(b) Taxation Aspects 


Health Authorities and National Health Service Trust hospitals are exempt from 
taxation. This means that where the structure is self-funded they are able to pay the 





45 ibid. 

46 Structured Settlements Company, evidence to the Law Commission, March 1993. 

47 The commission basis of payment is discussed in Lewis, ‘A Structure for the Future’ (1993) 90 (27) 
Law Soc Gazette 17. 


© The Modern Law Review Limited 1993 853 


The Modern Law Review [Vol. 56 


plaintiff in full and without deducting the tax which a life office must pay on a 
purchased life annuity. There is no need for the Authority to reclaim tax deducted 
in the way that a liability insurer is forced to do in the conventional structure. 

If an Authority chooses not to self-fund and instead purchases an annuity, it is 
able to reclaim from the Revenue the tax withheld by the life office. Here again 
Authorities are in a better position than liability insurers. They do not have to wait 
until the end of the tax year before reclaiming the tax withheld. The repayment 
claims can be made monthly, thus minimising any cash flow loss. 


(c) Security 


Although insufficient attention has been paid to the long-term security of insurer- 
backed structures, more concern has been voiced where Health Authorities have 
been involved in self-funding the payments. There is a fear that such Authorities 
might be reorganised in the near future. They might disappear without their ‘rights 
being transferred to a solvent replacement, at least in such a way that the tax 
advantage to the plaintiff remained.’*® However, in the author’s opinion, this 
would only be the case if there was a novation in the settlement contract; if the 
responsibility for making the instalment payments were merely being assumed bya 
new superceding body, the tax benefits of the structure would not be lost.*9 

Nevertheless, assurances have been sought from the Department of Health 
concerning the security of the structured payments. Although at present the 
Department has no power to issue guarantees, it is seeking legislation to enable its 
Minister to do so. Lawyers acting for plaintiffs, as well as judges in approving the 
settlements, have been prepared to accept the Department’s statement of this 
intention as being sufficient security when coupled with its implied promise that, 
when the powers eventually become available, retrospective guarantees will be 
granted for the structures already in place. The assurances contained in these 
‘comfort letters’ from the Department have been heard by judges in camera, and 
their details have not been released in open court.°° This is because the 
Department, lacking the relevant legal powers, is keen to treat each case 
individually and is reluctant to create any public precedent. In one case a judge 
referred to the letter as providing for the plaintiff a ‘copper-bottomed guarantee. >! 
In spite of this, the Bar Council suggests that the assurances 


do not amount to guarantees . . . Whatever is happening should always happen in open court: guarantees 
should be in writing and available to legal advisers. If not, advice becomes precarious.» 


However, in the author’s opinion, Health Authority structures are more secure 
than those which rely on the continued existence of a liability insurer. As already 
stated, a further change in the financial structure of the Health Service is unlikely 
to be viewed by the Inland Revenue as a novation of the settlement agreement 
resulting in the tax benefits of the structure being lost; the obligations of existing 
Authorities would be continued by the new bodies and plaintiffs’ rights to receive 
future instalments of damages in full would be unaffected. In addition, the 


UUU 

48 The Bar Council, op cit n 32, para 3.20. 

49 This is discussed in detail in the author’s book, op cit n 4, ch 15. 

50 However, with the author present, the details were referred to in open court in the only case so far to 
involve the Welsh Office rather than the Department of Health: Lane v Mid Glamorgan Health 
Authority (unreported), South Wales Echo, 18 December 1992. 

51 ibid. 

52 The Bar Council, op cit n 32. 


854 ` © The Modern Law Review Limited 1993 


November 1993] Health Authorities and Damages 


‘comfort letter’ is as clear an assurance as can be provided by the Department in 
the individual case. It is somewhat ironic that concern over the long-term security 
of structures should have arisen in relation to those where public expenditure is 
directly involved, whereas concern has been much less evident in structures 
funded by insurance companies even though they have suffered their worst ever 
losses and the industry has been left in a weakened position.” 


Conclusion 


Health Authority structures are an important development in personal injury 
litigation. Although only recently established, their numbers are expected to 
increase significantly in the near future. Most large settlements of medical 
negligence claims will eventually be affected by offers of this new form of 
payment. Behind the new development lies the substantial restructuring of the 
damages system, resulting not only from the introduction of National Health 
Service Indemnity, but also the reconstruction of the Health Service. The rules and 
procedures which have been devised for structures reflect the new system of 
funding now in place. That system is likely to have a profound effect on the future 
of common law litigation of claims for medical negligence. 


er IIM aaam 


53 n49 above. See, for example, ‘British Insurance Industry Stands By for Swelling Stream of Financial 
Disasters,’ The Guardian, 19 April 1993, Standard and Poor’s Report on Lloyd’s, July 1993 and its 
UK Life Financial Strength Digest (1992—93) vols 1 and 2, and the Report of the Institute of Insurance 
Brokers, September 1992. 
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Restitution from Public Authorities and the Treasury’s 
Position: Woolwich Equitable Building Society v IRC 


Timothy Hill* 


The purpose of this Note is to highlight the importance of a recent case which 
significantly alters the law’s approach to unjust enrichment. In Woolwich 
Equitable Building Society v IRC’ (‘Woolwich’), the building society in question 
made payments of tax to the Revenue pursuant to Regulations? despite its belief 
that the demands were ultra vires. (These ‘without prejudice’ payments were made 
to avoid adverse publicity and the risk of incurring penalties.*) Subsequent 
litigation held that these demands were ultra vires and void.* The Revenue repaid 
the sums together with interest from the date of that judgment. Yet the Society 
wanted more: it claimed interest from the date of payment; for otherwise the 
Revenue had a £57 million interest-free loan.° It followed from such a claim® 
that the sums paid should be recoverable as money had and received from the date 
of payment. The Society succeeded by a bare majority in the House of Lords.’ 
Three principal theories have been advanced in answer to the question of 
whether a person who has made a payment demanded by a public official, ultra 
vires, may succeed by claiming restitution. The first is, in essence, that the basis of 
receovery should be limited to cases where the plaintiff paid the money under 
duress or a mistake. Such an approach is said to be adequate if the ‘exception’ to 
the mistake of law bar, as recognised in Kiriri Cotton Co Ltd v Dewani,® is 
employed.” There, Lord Denning, giving the judgment of the Privy Council, 
said: 
The true proposition is that money paid under a mistake of law, by itself and without more, cannot be 
recovered back . . . If there is something more in addition to the mistake of law — if there is something 
in the defendant’s conduct which shows that, of the two of them, he is the one primarily responsible for 
the mistake — then it may be recovered back. Thus, if as between the two of them the duty of observing 


the law is placed on the shoulders of the one rather than the other — it being imposed on him specially 
for the protection of the other — then they are not in pari delicto and the money can be recovered back." 





*Barrister. 


1 [1993] AC 70. 
2 Income Tax (Building Societies) Regulations 1986 (SI 1986 No 482). 
3 The Society made it clear to the Revenue that it paid under protest, in the belief that the demands were 
ultra vires. It is important to note that the following litigation was argued on the basis that there had 
been no mistake of law. 
[1991] 1 WLR 1400 (HL). 
The amount of interest, if due, was agreed between the parties to be £6,730,000. 
Pursuant to s 35A of the Supreme Court Act 1981. Thus, as Glidewell LJ said, to succeed the Society 
had to show (1) that the Revenue was under a legal obligation to repay the capital sum and thus owed 
the Society a debt, and (2) that the Society had a right to be repaid, so that its cause of action arose at 
the date on which it made the payments: [1993] AC 70, 78. 
7 Lords Goff, Browne-Wilkinson and Slynn dismissing the Revenue’s appeal; Lords Keith and Jauncey 
dissenting. 
8 [1960] AC 192 (PC). 
9 Burrows, ‘Public Authorities, Ultra Vires Payments and Restitution’ in Burrows (ed), Essays on the 
Law of Restitution (Oxford: Clarendon Press, 1991). 
10 ibid 204. 
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A second approach advanced is also founded upon the notion of duress." It is a 
form of modified private law, where a special standard for government officials 
should apply. It could be viewed as a unique restitutionary category: the 
combination of breach of duty and the inherent coercion in a public official’s 
demand would render the payment involuntary and provide the basis for 
restitution. The majority in the Court of Appeal!’ and House of Lords opted, 
however, for a third approach, one very much advocated by Professor Birks.” 
According to the majority of their Lordships, there should be a general 
restitutionary principle that if a government body demanded a payment that it had 
no legal power to require, and payment was made in response to that demand, then 
the payer had a prima facie right to immediate repayment (‘the general 
restitutionary principle’). 

Issue is not taken with this result nor with the reasoning as to a general principle 
of recovery.'4 Enough has been said on this issue. It is, however, unfortunate that 
the majority of the Court of Appeal went on to limit this general right to repayment 
by two exceptions, and that the House of Lords did not seize the opportunity to 
explore these matters fully; thus the law has been left in a state of unnecessary 
suspension. 

The first exception enumerated by the Court of Appeal was said to be founded 
upon the binding decision of Maskell v Horner’: that the payment might not be 
recoverable if it were made to ‘close the transaction.’ In explaining those cases 
upon which the Revenue relied to support its contention that no such general 
restitutionary principle existed, the Court reinterpreted them as cases where the 
payment was a voluntary payment made to close the transaction; otherwise, those 
cases were considered to be wrongly decided.'® It is the argument of this Note 
that, in principle, there should be no such exception to the general restitutionary 
principle. Further, such an exception to a right of restitution is based primarily 
upon the underlying concerns of security of receipt. Such security should be 





11 Collins, ‘Restitution From Government Officials’ (1984) 29 McGill LJ 407. 

12 [1993] AC 70, 76; Glidewell and Butler-Sloss LJJ, Ralph Gibson LJ dissenting. 

13 Birks, ‘Restitution from Public Authorities’ (1981) CLP 291; Birks, An Introduction to the Law of 
Restitution (‘Introduction’) (Oxford: Clarendon Press, 1985, revised 1989, reprinted 1990) p 294, 
Endnote 22. Professor Birks has recently altered his stance: see ‘Restitution from the Executive’ in 
P.D. Finn (ed), Essays on Restitution (Australia: The Law Book Co Ltd, 1990), ch 6. Finally, see also 
Birks, ‘The English Recognition of Unjust Enrichment’ [1991] LMCLQ 473, 497 et seq. 

14 Butler-Sloss LJ gave a judgment concurring with Glidewell LJ, who fully endorsed a general 
restitutionary principle for which Woolwich contended: loc cit at 101. In the House of Lords, Lord 
Goff took the most robust (alternatively, radical) approach and clearly stated that money paid by a 
citizen to a public authority pursuant to an ultra vires demand is prima facie recoverable by the citizen 
as of right, and that the right to recovery should require neither mistake nor compulsion: loc cit at 173, 
177. Lord Browne-Wilkinson gave a short judgment. At first he seemed to base his decision upon the 
principle of implied compulsion: 


where the parties are on an unequal footing so that the money is paid by way of tax or other impost 
in pursuance of a demand by some public officer, these moneys are recoverable since the citizen is, 
in practice, unable to resist payment save at the risk of breaking the law or exposing himself to 
penalties or other disadvantage (loc cit at 198). 


However, he later agreed with the position adopted by Lord Goff: ‘There are, therefore, in my 
judgment, sound reasons by way of analogy for establishing the law in the sense which Lord Goff 
proposes.’ Lord Slynn considered that the common element of pressure, found in the existing cases of 
duress and colore officii, could by analogy justify a claim for repayment on the facts of the instant case: 
loc cit at 204. 

15 [1915] 3 KB 106 (CA). 

16 Those cases were: Slater v Burnley Corporation (1888) 59 LT 636; William Whiteley v R (1909) 101 
LT 741; and Twyford v Manchester Corporation [1946] Ch 236. 
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protected in future by the defence of change of position, a defence which should 
not normally be open to public authorities. 

The second exception involves the inveterate fears surrounding mistakes of law. 
Glidewell LJ felt that he was bound by the decision of the Court of Appeal in 
National Pari-Mutuel v The King,” which he considered was ‘short but clear 
authority for the proposition that a payment made under a mistake as to the inter- 
pretation of the statute is not thereafter recoverable.’!® It is important to consider 
the true ambit of this bar to recovery in the light of the judgments of the House of 
Lords; any such exception merely highlights the need for a radical reformulation 
of the rule barring mistakes of law. It is convenient to consider this matter first. 


Mistake of Law Bar and Ultra Vires Payments 


Contrary to first impressions, the mistake of law bar does not bar all claims to 
restitution where there has been a mistake of law. Rather, the rule at present 
prohibits a claim being founded upon a mistake only where that mistake is a 
mistake of law; if there is some other right to restitution, independent of such a 
mistake, then recovery is allowed. Consequently, the bar does not and should not 
act as an exception to the general restitutionary principle.!? In other words, even if 
the Woolwich had made a mistake of law (in that it initially believed that the 
Revenue’s demand was lawful), the fact that the demand was ultra vires would 
have provided the Woolwich with another ground for restitution, which would not 
have required the Woolwich to rely upon the existence of any mistake. This is 
essential to the effectiveness of the general restitutionary principle: in the majority 
of cases (of which Woolwich was not one), the taxpayer will presume that the 
Revenue’s demand is well founded in law — that is, the taxpayer will have made a 
mistake of law. 

The judgment of Lord Goff can be read as supporting such a proposition. Having 
discussed (and dismissed) the Revenue’s objections to a general restitutionary 
principle, his Lordship concluded that: 

liln the end logic appears to demand that the right of recovery should require neither mistake nor 


compulsion, and the simple fact that the tax was exacted unlawfully should prima facie be enough to 
require its repayment.” 


Later, his Lordship added that if there is to be a right of recovery in respect of 
taxes exacted unlawfully by the Revenue, the mistake of law bar could have no 
application where the remedy arises not from error on the part of the taxpayer, but 
from the unlawful nature of the demand by the Revenue.”! 

But what is the position where there has been no ultra vires demand?” It is 
argued that, within the law of restitution, there is no room for a distinction between 





17 (1930) 47 TLR 110 (CA). 

18 loc cit at 99. 

19 If he had found that a general restitutionary principle existed, Ralph Gibson LJ considered this to be 
so: loc cit at 121. 

20 loc cit at 173. 

21 loc cit at 176. 

22 Inthe Court of Appeal, the majority made such a distinction. Glidewell LJ considered that, ‘at least in 
cases where the matter in issue is the interpretation of a statute,’ payments are not recoverable under a 
mistake of law. His Lordship felt bound by precedent, but remarked that such a limitation may be said 
to be illogical: loc cit at 100— 101. Butler-Sloss LJ said all payments made under mistake of law fell 
outside the general restitutionary principle: loc cit at 140. Ralph Gibson LJ (dissenting) considered 
that, if a right to restitution were available for payments made pursuant to ultra vires demands by 
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a payment made pursuant to an ultra vires demand and a payment made under a 
mistake of law. There can be no logical justification for saying that a building 
society which makes payments of tax to the Revenue pursuant to an ultra vires 
demand should be able to recover those sums paid, but a building society which 
makes payments of tax by reason of an erroneous interpretation of a statute by the 
Revenue, which the building society did not itself realise at the time of the 
payment, is precluded -from recovery.” Why should it matter whether the 
‘mistake’ which the public authority made concerned the proper scope of its 
powers, or whether it had any lawful powers in the first place? 

Lord Keith agreed. Although his Lordship found himself unable to accept the 
existence of any such restitutionary principle in the first place, he stated, obiter, 
that he could not accept any distinction between overpayment of tax under 
regulations later shown to be ultra vires and overpayment due to the erroneous 
interpretation of a statute.” However, the mistake of law bar, although heavily 
criticised, is ‘too deeply embedded in English jurisprudence to be uprooted 
judicially.” Lord Jauncey, also dissenting, doubted whether the distinction 
between mistakes of fact and. those of law could any longer be justified, but he 
considered that these were matters for the Law Commission.”° Nevertheless, his 
Lordship considered that a distinction between an unlawful demand made under an 
ultra vires instrument and one made under an intra vires instrument which was 
misconstrued or misapplied was ‘a distinction ... without a difference.’ 

In the context of considering the relief offered by section 33 of the Taxes 
Management Act 1970,” Lord Goff drew and relied upon a distinction between 
ultra vires demands and mistakes of law. Yet later in his judgment, Lord Goff 
accepted the mistake of law bar but concluded that he is inclined to the view that 
the general restitutionary principle should extend to embrace cases where the 
public authority misconstrued a relevant statute or regulation.** (It is to be 
presumed that his Lordship took the opposite view where the payer made the 
mistake of law.) Lord Browne-Wilkinson, in a short judgment, made no distinction 
between ultra vires demands and mistakes of law. Lord Slynn stated that his 
preliminary view was that there is no distinction between an erroneous 
interpretation of legislation by the Revenue and a case where the demand is based 
on an ultra vires regulation. 

The outcome may be summarised as follows. First, an ultra vires demand alone 
by a public authority provides a ground for restitution. This is the result of 
Woolwich. Second, where the payer has also made a mistake of law, the general 
restitutionary principle still applies. Third, where there has only been an erroneous 
interpretation of an intra vires statute or regulation by the public authority, 
recovery of mistaken payments remains doubtful. Finally, where there has been 
some other mistake of law only, which will usually involve the authority acting ina 
private capacity, recovery remains barred. 





reason of established principles of justice, that right should be equally applicable to persons who have 
paid under mistake of law: loc cit at 120— 121. 

23 It will be argued below that-even if the Woolwich had doubted the Revenue’s interpretation of the 
statute in question it should still be able to recover. 

24 loc cit at 161. 

25 loc cit at 154. 

26 loc cit at 192. 

27 Containing the appeals procedure against an excessive assessment by the Revenue. — 

28 loc cit at 177. 
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The general restitutionary principle operates outside the field of mistake and 
concentrates on the position of the public authority as payee, rather than on the 
circumstances of the payer. Such a remedy is necessary as it allows for recovery in 
situations where the payer has not made a mistake, such as the Woolwich. (Quaere 
whether there is a mistake when the payer has doubts as to the validity of the 
demand. It will be argued below that the general restitutionary principle should 
equally apply where it may be said that the payer submitted to an honest claim.) 

Consequently, an abrogation of the mistake of law bar could not do all the work 
in this area of restitution. Yet unless the mistake of law bar is reformed, harsh and 
unjustifiable consequences may remain. Much has been written on the need to 
reform the mistake of law bar; it will not be repeated here. The Law Commission 
has undertaken a thorough reappraisal of the rule barring recovery.? The 
dichotomy of results merely serves to further highlight the need for a change in the 
law. 

Even if there is still cause for such a bar generally, there is a very strong 
argument for creating an exception to it in the case of payments made to public 
authorities. Such an exception would operate along the lines advanced in Kiriri 
Cotton. The duty to observe the law should be firmly placed upon the public 
authority in question, since it is exercising its own Statutory powers — this duty 
should be imposed upon such authorities for, as Lord Denning reasons, the 
protection of the individual, whether or not that individual has a corporate 
character. 


‘Close the Transaction,’ Submission to an Honest Claim and Ultra 
Vires Demands 


Turning to the second exception enumerated by the Court of Appeal, it is 
necessary to consider more closely the situation when a payment is said to be made 
to close the transaction. This matter was not given much consideration in the 
judgments of the House of Lords. Lords Keith and J auncey, in their dissenting 
opinions, did not refer to the issue. Although Lord Goff doubted whether it was 
advisable to place special limits upon recovery in the case of ‘unconstitutional or 
ultra vires levies,’>' his Lordship went no further in discussing the exception to 
the general right to restitution identified by the Court of Appeal. Were there any 
defences which a public authority could invoke in such proceedings for recovery of 
money paid? Lord Goff reserved his opinion.?2 


CC rr eeeeeeSFSFSSSSFsSSmmmMsFhsFeFesFsFeFesesesFsesssesFh 


29 ‘Restitution of Payments Made Under a Mistake of Law,’ Law Commission Consultation Paper 
No 120. 

30 Given that the common law now recognises a defence of change of position, it can be argued that the 
grounds for restitution can now be widened. As Lord Goff himself said in Lipkin Gorman, ‘[the 
recognition of change of position as a defence] will enable a more generous approach to be taken to the 
recognition of the right to restitution, in the knowledge that the defence is, in appropriate cases, 
available’ ([1991] 3 WLR 10, 35). As the main rationale behind the bar was the concern for security of 
receipt, a concern which the defence of change of position addresses more directly, any need to retain 
the rule has been much reduced. Yet, as will be seen, it is argued that the public authorities should 
normally have no recourse to such a defence. 

31 loc cit at 176. 

32 His Lordship noted that difficulties existed with the ‘passing on’ defence considered by the Supreme 
Court of Canada in Air Canada v British Columbia (1989) 59 DLR (4th ed) 161. See also the San 
Giorgio case [1985] 2 CMLR 658. 
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The final opinion which touched upon the matter was that of Lord Slynn. His 
Lordship considered that the cases cited by the Revenue in opposition to a general 
right to restitution were cases where payments were made to close a transaction, 
and were to be treated as cases of voluntary payments. Bearing in mind that the 
basis of Lord Slynn’s argument in favour of a general right to restitution was that 
the common element of pressure, found in the existing cases of duress and colore 
officii, could by analogy justify a claim for repayment on the facts of the instant 
case,” it would appear that his Lordship, in agreement with the Court of Appeal, 
considered that there was such a ‘close a transaction’ defence. 

A payment made to close a transaction is said to be a voluntary payment. 
Consider the judgments in Maskell v Horner™ and, in particular, the judgment of 
Lord Reading CJ where he said: ‘If a person with knowledge of the facts pays 
money, which he is not in law bound to pay, and in circumstances implying that he 
is paying it voluntarily to close the transaction, he cannot recover it.’ Equally, a 
payment in submission to an honest claim is a payment to close a transaction*® and 
is said to have been made voluntarily. As was said by Gibbs J in Brisbane v 
Dacres*": 

Where a man demands money of another as of right, and that other, with full knowledge of the facts 


upon which the demand is founded, has paid a sum, he can never recover back that sum he has so 
voluntarily paid. 


More recently, in Barclays Bank v Simms,” Goff J (as he then was) stated that 
where the payer intends that the payee shall have the money at all events, whether 
the fact be true or false, or is deemed in law to so intend, his claim for restitution 
will fail. 

What is obvious from these situations (which shall be called ‘submission cases’ 
for ease of reference) is that the law focuses on the conduct of the payer. These 
submission cases have only hitherto been considered in situations when the 
plaintiff has sought restitution where the “unjust factor’ has been one of mistake or 
compulsion?9; what is in issue in those cases is the state of mind of the payer. The 
fact that the law sees the payment as voluntary negates any unjust factor and leaves 
the plaintiff without a cause of action. In other words, the assertion by the 
defendant that the case is a submission case is not the assertion of a defence but 
rather that the plaintiff has no cause of action in the first place. 

In contradistinction, the general restitutionary principle considered in Woolwich 
is not based on any mistake or compulsion. It does not focus on the conduct of the 
payer; rather, it looks to the character and position of the payee: consider the 
judgment of Lord Goff.“ Logically, therefore, if applicable at all, the argument 
that the payment was made to close a transaction or was a submission to an honest 
claim could only act as a defence. However, objection can be taken to the 
application of the submission cases as an exception to the general restitutionary 
principle on both a theoretical level and as a matter of policy. 


I ——— Oem 


33 loc cit at 204. 

34 [1915] 3 KB 106 (CA). 

35 ibid 118. 

36 See the comments of the Law Commission, op cit at para 3.13. 

37 (1813) 5 Taunt 143, 152. 

38 [1980] 1 QB 677, 695. 

39 Maskell v Horner was not a case of money paid colore officii, nor was it a case of an ultra vires 
demand: the defendant was the owner of Spitalfields Market. 

40 loc cit at 176. 
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It is clear that before a defendant can successfully argue that the payment was 
made to close a transaction or in submission to an honest claim, there must be a 
causal link between the payment and the payer’s desire to submit to the payee’s 
claim. Various tests have been put forward.*! Arrowsmith has argued’ that 
where the ground upon which the claim is based does not involve any improper 
conduct by the payee, as with a mistake which has not been induced by him, 
restitution should only be permitted where the payment would not have been made 
but for the mistake. Consequently, if the mistake is a sufficient cause of the 
payment, but some other factor is also a sufficient cause (such as a desire to 
maintain a public reputation or avoid law suits when there is an ongoing business 
relationship), then the plaintiff will fail. 

However, it is submitted that where the ground upon which the claim is based 
does involve conduct on the part of the payee which the law considers to be 
unlawful or unconscionable, then the plaintiff should succeed even if the unjust 
factor was merely a sufficient cause, although not a necessary cause of the 
payment. Such a position arises in the field of ultra vires demands. The same could 
be said of a demand based upon an erroneous interpretation of a statute or 
regulation by a public authority. In both cases, although the demand was made 
honestly — viz made in good faith — the ‘fault’ lies with the public authority. The 
position was put most succinctly in the dissenting judgment of Wilson J in Air 
Canada v British Columbia* where it was said: 


The payments are made pursuant to a perceived obligation to pay which results from the combined 
presumption of constitutional validity of duly enacted legislation and the holding out of such validity by 
the legislature. 


An additional factor, apart from causation, has been said to play a role in cases of 
mistake and provides a further distinct limitation to recovery.“ Under certain 
circumstances, it is argued that the payer ought to have satisfied himself of the 
truth before making the payment, and if he had not done so, he may not recover. 
The argument runs as follows. Where the payer has doubts as to a question upon 
which his decision to pay depends, then he should not make the payment until he is 
satisfied of the true position, in order that no false expectations will be created in 
the payee. There is some debate as to whether or not this rule should apply even 
where the payer has not mentioned those doubts to the payee.* 

Irrespective of this debate, it is argued that no such limitation should be placed 
on a payer’s right to restitution when there has been a payment pursuant to an ultra 
vires demand. It is necessary to return to a principle already touched upon: where 
the parties are not in pari delicto, and the payee is under ‘a duty to observe the 
law,’ the payer ought to be allowed to recover irrespective of any doubts which he 
may have had before making payment.* This is in line with the rationale 





41 For discussion of this requirement see, for example, G.E. Palmer, The Law of Restitution (Boston, 
USA: Little, Brown and Co Ltd, 1978, four vols), vol iii, and Arrowsmith, ‘Mistake and the Role of 
the Submission to an Honest Claim’ in Burrows (ed), Essays in the Law of Restitution (Oxford: 
Clarendon Press, 1991). 

42 op cit at 21. 

43 (1989) 59 DLR (4th) 161, 169. 

44 See generally Arrowsmith, op cit at 24, and the materials considered therein. 

45 For example, Maddaugh and McCamus, The Law of Restitution (Ontario, Canada: Canada Law Book 
Inc, 1990) pp 254—255, take an objective approach, limiting recovery if the payer’s conduct appeared 
reasonable to the payee; Arrowsmith, op cit at 27, takes a subjective approach, merely focusing on the 
state of mind of the payer. 

46 See Eadie v Township of Brantford [1967] SCR 573. 
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underlying the general restitutionary principle. If doubt does enter the mind of a 
taxpayer, he should not be penalised for not making further enquiries. 

_ Finally, it has been argued that in keeping with the desire to avoid fiscal 
disruption and uncertainty, and for reasons of economic efficiency in the 
management of the public purse, the law should not open up transactions between 
taxpayers and the Treasury. This particular argument is analogous to the private 
law notions of finality of transactions and security of receipt. In the context of ultra 
vires payments, whether such policy considerations should be given weight may be 
answered once it has been considered whether a public authority has recourse to a 


change of position defence. 


Fiscal Disruption and a Change of Position Defence 


It remains to be considered whether the Revenue (or any public authority) is 
entitled to invoke the defence of change of position. This issue was not 
contemplated by the House of Lords. It is here that regard must be paid to further 
recent authority of the House: Lipkin Gorman v Karpnale Ltd*’ (‘Lipkin 
Gorman’). 

It is now clear that the common law recognises the defence of change of position 
within the law of restitution.*® Yet, in Lipkin Gorman, Lords Bridge, Ackner and 
Goff expressly reserved comment on the scope of such a defence. Lord Goff gave 
his opinion in the following terms: 

At present I do not wish to state the principle any less broadly than this: that the defence is available to a 


person whose position has so changed that it would be inequitable in all the circumstances to require him 
to make restitution, or alternatively to make restitution in full.” 


The rationale behind the statement was given by Lord Goff himself: 

where an innocent defendant’s position is so changed that he will suffer an injustice if called upon to 

repay or to repay in full, the injustice of requiring him so to repay outweighs the injustice of denying the 

plaintiff restitution. 
The change of position defence must be analysed in light of the cause of action; 
restitution is not an event but rather a response. The cause of action is based upon 
unjust enrichment.” It is said that the unjust factors calling for restitution 
(mistake, compulsion, and now apparently ultra vires demands) are outweighed by 
the injustice in making the defendant repay. There are, of course, clear situations 
when this defence will not be available. As Lord Goff points out,” it is commonly 
accepted that the defence is not open to a wrongdoer, nor to one who has changed 
his position in bad faith. But what is meant by a wrongdoer? Lord Goff left that 
question to be considered in later cases. In fact, Lord Goff expressly refrained 
from attempting to identify all those actions in restitution to which change of 
position may be a defence. 


I 

47 [1991] 3 WLR 10; McKendrick, ‘Restitution, Misdirected Funds and Change of Position’ (1992) 55 
MLR 377. 

48 Lord Goff pointed out in Lipkin Gorman that English law has been somewhat slow in its adoption of 
this defence: ‘the principle is widely recognised throughout the common law world,’ ibid 34. 

49 ibid 35. 

50 ibid 34. 

51 Or to give it its proper title according to Birks, ‘unjust enrichment at the expense of another.’ Birks, 
Introduction, op cit p 16. It is notable that Lipkin Gorman was the first House of Lords case to use 
these words. 

52 [1991] 3 WLR 10, 34. 
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There is, therefore, scope for discussion as to the form which this Change of 
position defence may take. In New Zealand, a defendant can only succeed if he 
‘has so altered his position in reliance on the validity of the payment.” Canadian 
law has taken a strict liability approach.54 Whereas the American position is one 
of relative fault: #142 of the Restatement of Restitution. In: effect, the Restatement 
allows change of position to be a defence (or partial defence) if the conduct of the 
recipient was not tortious and he was no more at fault for his receipt, retention or 
dealing with the money than was the claimant.55 Such a fault-based approach has 
the advantage that it can induce precaution on the part of both payer and payee; 
whereas a strict liability approach induces such precaution only in the payer. 

Whether a public authority is entitled to invoke the defence remains open as a 
matter of English law. It is argued here that such a defence should not be available 
to public authorities (or, at least, a presumption should exist against a public 
authority being able to invoke the defence).°® This is not a case of penalising a 
defendant with ‘deep pockets.’ Rather, it is a conclusion reached once the rationale 
of the defence has been fully investigated. The defence of change of position is a 
peculiarly private law defence, and should only be available to public authorities 
when acting in a private capacity. Take, for example, the Revenue itself in 
Woolwich: can it really be said that the Revenue (or rather the Treasury) could 
have changed its position to such an extent that it would be unjust to order 
repayment? Such an injustice must outweigh the injustice of not allowing the 
plaintiff to recover the ultra vires demand. By placing the ‘duty of observing the 
law’ upon the authority, the doctrine of non in pari delicto could be used to prevent 
that authority from relying upon the defence of change of position. This would 
produce a result similar in effect to a relative fault-based approach to the defence, 
as formulated by the Restatement. 

The argument of the majority in the leading Canadian case of Air Canada v 
British Columbia” that, even if the airlines had not ‘passed-on’ their losses to 
their customers (that is, that the Government made no gain at the airlines’ 
expense), recovery of ultra vires taxes should be denied, at least in the case of 
constitutional statutes, was based on the premise of the protection of the Treasury. 
If the payments were returned, the Government would be driven to the 
economically inefficient course of reimposing the demands on the same or other 
taxpayers. 

Yet such an argument is difficult to sustain when the basis for recovery in such 
ultra vires payment cases is reviewed. As Glidewell LJ asserted in Woolwich, the 
arguments in favour of a general restitutionary principle are based upon 
considerations of justice and fairness — a more theoretical and abstract rationale — 
and not upon considerations of efficiency and practicalities. This can most clearly 
be seen in points one and six of his ‘summary of arguments’: ‘no taxation without 
the consent of Parliament’ and ‘a general standard of fairness’58 respectively. 


53 Judicature Act 1980, s 94B (as amended); emphasis added. 

54 Goff and Jones, The Law of Restitution (London: Sweet & Maxwell, 3rd ed, 1986) p 692. See Rural 
Municipality of Storthoaks v Mobil Oil of Canada Ltd (1975) 55 DLR (3 ed) 1, 13, per curiam. 

55 #142(2) of the Restatement of Restitution. 

56 The Law Commission in its consultation paper briefly mooted the same conclusion: loc cit at 
para 4.19. 

57 (1989) 59 DLR (4th) 161. It was alleged by the plaintiff airlines that payments made under an ultra 
vires Gasoline Tax Act were recoverable. 

58 loc cit at 97—98. Glidewell LJ goes on to say, ‘I am clearly of the view that there should be, in the 
interests both of justice and good government, such a general restitutionary principle.’ 
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Such a position appears to have been adopted by Lord Goff.’ As Professor Birks 
has said: 
The Courts must give priority to the rule of law, not to expedient measures to meet fiscal 


inconveniences; the legislators have the means, compatibly with the rule of law and subject to normal 
political pressures, to provide for what is expedient.” 


It is worthy of note that by section 53(4) of the Finance Act 1991, Parliament has 
barred all other building societies from taking the same point which the Woolwich 
did. So much for the fear of fiscal disruption to the public purse. 


Medical Treatment — Pragmatism and the Search for 
Principle 


Nigel Lowe* and Satvinder Juss** 


The Background 


In Re W (A Minor) (Medical Treatment: Court’s Jurisdiction),’ the Court of 
Appeal had to decide whether the High Court had power under its inherent 
jurisdiction to make an order sanctioning the medical treatment of a 16-year-old 
child (W°) contrary to her express wishes. 

W had an unfortunate history. After the death of her parents she was received 
into Local Authority care. Her first fostering placement was disastrous and she 
was referred to a family consultation clinic. Within 16 months her foster mother 
had surgery for cancer and shortly after that her grandfather, to whom W was 
greatly attached, died. Later that year, W (then 14) began to develop signs of 
anorexia nervosa. Her condition deteriorated. She ‘was eventually admitted to a 
specialist clinic where she had to be fed by nasogastrict tube and have her arms 
encased in plaster.? The consultant in charge of W’s case suffered a heart attack 
and he felt that the responsibility for W’s treatment should either be removed from 
him or shared. 

It was against this background that the local authority sought leave under 
s 100(3) of the Children Act 1989? to make an application for the exercise by the 





59 loc cit at 172E. His Lordship felt that ‘common justice’ required tax paid pursuant to an unlawful 
demand to be repaid, ‘unless special circumstances or some principle of policy requires otherwise’: loc 
cit at 172C. 

60 Birks, ‘The English Recognition of Unjust Enrichment’ (1991) LMCLQ 472, 505. 


*Professor of Law, Cardiff Law School. 
**] ecturer in Law, Cardiff Law School. 


1 [1992] 4 All ER 627 (CA). For comments on this case, see also John Eekelaar, ‘White Coats or Flak 
Jackets? Doctors, Children and the Courts — Again?’ (1993) 109 LQR 182— 187; Hazel Houghton- 
James, ‘The Child’s Right to Die’ [1992] Fam Law 550—554; and Rosy Thornton, ‘Minors and 
Medical Treatment — Who Decides?’ [1993] CLJ 33—37. For other cases concerned with the court’s 
powers to override a child’s refusal of medical treatment, see Re R (A Minor) (Wardship: Medical 
Treatment) [1992] Fam Law 11 (CA), Re E (A Minor) (1990) 9 BMLR 1 per Ward J, and South 
Glamorgan County Council v W and B [1993] 1 FLR 574 per Douglas Brown J. 

2 Lord Donaldson MR was at pains to stress that, contrary to press reports, W consented both to the 
insertion and use of the tube and to the encasement (done to prevent her giving way to a compulsive 
wish to injure herself by picking at her skin). 

3 s 100(3) states that: ‘No application for any exercise of the court’s inherent jurisdiction with respect to 
children may be made by a local authority unless the authority have obtained the leave of the court.’ 
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High Court’s inherent jurisdiction. They sought High Court sanction both to move 
the child to a new treatment unit and to give medical treatment without her consent. 


The Decision 


The Court of Appeal held both that it had the power and that it should exercise it to 
authorise the child’s removal to a new treatment unit and to give her medical 
treatment contrary to her wishes. It unanimously ruled: (1) notwithstanding that 
s 8(1) of the Family Law Reform Act 1969 expressly empowers 16 and 17-year- 
olds to give a valid consent to medical treatment, it does not give such children an 
absolute power of veto; (2) similarly, whilst as a result of the House of Lords’ 
decision in Gillick v West Norfolk and Wisbech Area Health Authority* children 
under the age of 16 but of sufficient age and understanding (the so-called ‘Gillick 
competent’ children) can give a valid consent to medical treatment, that did not 
mean they could veto such treatment and in particular the decision did not prevent 
the High Court from overruling their views; and (3) acting under its inherent 
jurisdiction, the High Court could, after giving careful consideration to the child’s 
views, overtule even a 16 or 17-year-old’s refusal to agree to treatment. It remains 
now to consider these points in more detail. 


(1) The Application of the Family Law Reform Act 1969, s 8 


Section 8(1) provides: 


(1) The consent of a minor who has attained the age of sixteen years to any... medical... treatment 
which, in the absence of consent, would constitute a trespass to his person, shall be as effective as it 
would be if he were of full age; and where a minor has by virtue of this section given an effective consent 
to any treatment it shall not be necessary to obtain any consent for it from his parent or guardian (our 
italics). 
As the child was 16, this provision was, unlike in previous cases, directly in issue. 
It was mentioned in Gillick but, as Balcombe LJ rightly acknowledged, the concern 
there was whether s 8(3) allowed a doctor lawfully to give advice or treatment to a 
girl under 16 without her parent’s consent and to that issue ‘the construction of s 8 
was at best peripheral.’ The Court held that a doctor could do so because the 
child could give a valid consent. But it is clear that such a result was not based on 
s 8(1) but rather on s 8(3), which reads: 


(3) Nothing in this section shall be construed as making ineffective any consent which would have been 
effective if this section had not been enacted (our italics). 


The application of s 8(1) was again raised by Lord Donaldson MR in Re R (A 
Minor) (Wardship: Medical Treatment)® when he held obiter that s 8 did not vest 
exclusive rights to consent in 16 and 17-year-olds. This statement attracted 
considerable criticism,’ including the comment that it ‘flies in the face of settled 


4 [1986] AC 112. 

5 per Balcombe LJ, at p 624f. 

6 supran 2. 

7 Lord Donaldson MR referred to the criticisms (ibid at p 632) in Bainham, ‘The Judge and the 
Competent Minor’ (1992) 108 LQR 194, at 198; Thornton, “Multiple Keyholders — Wardship and 
Consent to Medical Treatment’ [1992] CLJ 34, at 36; Kennedy, ‘Consent to Treatment: The Capable 
Person’ and Dodds-Smith, ‘Clinical Research’ in Dyer (ed), Doctors, Patients and the Law (Oxford: 
Blackwell, 1992) pp 60—61, 156—157; and Brazier, Medicine, Patients and the Law (London: 
Penguin Books, 2nd ed, 1992) p 346. See also Douglas, ‘The Retreat from Gillick’ (1992) 55 MLR 
569. 
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interpretation of this provision.’® His Lordship said that until this case there was 
no settled interpretation. Indeed, it had not been authoritatively considered before, 
nor did all commentators take the same view about its application.’ 

In Ke W there was unanimous agreement that s 8 simply and unambiguously 
empowers 16 or 17-year-olds to give valid consent. Support for this view came 
from the Latey Committee Report,'!° which accepted as valid the consent to 
medical treatment of a person of 16 years of age or upwards. However, it also 
commented that the refusal of such a person ‘to undergo treatment should also be 
respected providing that it appears to the medical practitioner that the person 
Clearly understands the implications of his decision.’!! In fact, the Committee 
declared at the outset that, despite the conflicting interplay of considerations in this 
area: 

in cases of emergency or unconsciousness all considerations regarding consent will be set aside and 


doctors will do whatever is necessary . . . to save him from permanent disability, or from unnecessary 
pain and suffering." 


To protect himself ‘from claims by the litigious,’!? as Lord Donaldson MR put it, 
all that a doctor needed was valid consent from a person able to give it. In Re R he 
used the keyholder analogy to mean that ‘consent is merely a key which unlocks 
the door’? and that more than one person may have this key. In Re W, Lord 
Donaldson abandoned this approach ‘because keys can lock as well as unlock’ and 
preferred now the analogy of the legal ‘flak jacket.” Anyone who gives a doctor a 
flak jacket “(ie consent) may take it back, but the doctor only needs one and so long 
as he continues to have one he has the legal right to proceed.’!5 


(ii) The Effect of the Gillick Decision 


Confirming Lord Donaldson MR’s earlier opinion in Re R (A Minor) (Wardship: 
Medical Treatment), the Court of Appeal held that all that the House of Lords in 
Gillick v West Norfolk and Wisbech Area Health Authority could properly be taken 
to have decided was that a so-called ‘Gillick competent’ child under the age of 16 
can give a valid consent to medical treatment. It was not to be taken as establishing 
that such children have a power of veto over treatment, nor was it to be regarded as 
determining the court’s power to sanction or prohibit medical treatment whatever 
the child’s (or parents’) views. With regard to the former point, both Lord 
Donaldson MR and Balcombe LJ expressly acknowledged" that, alone of their 
Lordships,'’ Lord Scarman — in his oft-quoted statement that 





8 See Bainham, ibid. Quoted by Balcombe LJ, at p 642d. 

9 See eg Lowe and White, Wards of Court (London: Butterworths, Ist ed, 1979) pp 108—109, who 
commented: ‘It might be argued that the effect of [s 8] is to vest the power of consent to treatment 
exclusively in the minor and that since the court is in no better a position than a parent it has no powers 
to intervene. It is submitted, however, that the section is better interpreted to mean that while it is not 
essential to obtain parental consent in addition to the minor’s that does not exclude the power of the 
parent either to consent or withhold consent’ (our italics). 

10 See Report of the Committee on the Age of Majority (1967) Cmnd 3342. 

11 ibid at para 480. 

12 ibid at para 475. 

13 [1992] 4 All ER 635. 

14 [1992] Fam Law 11, 22. 

15 [1992] 4 All ER 635. 

16 [1992] 4 All ER 633, 642—643, respectively. Nolan LJ did not directly advert to this point. 

17 Though as Douglas says in her note on Re R (1992) 55 MLR 569, both Lords Scarman and Fraser 
(with whom Lord Bridge agreed), while differing in emphasis, took the view that their parental rights 
exist for the benefit of the child and to enable a parent to fulfil duties to the child — see further below. 
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the parental right to determine whether or not their child below the age of 16 will have medical treatment 
terminates if and when the child achieves a sufficient understanding and intelligence to enable him or her 
to understand fully what is proposed" [our emphasis] 


— could be taken to suggest that the refusal of a child below the age of 16 to accept 
medical treatment was determinative. Both, however, doubted whether Lord 
Scarman meant anything more than the child’s parents lose their exclusive rights to 
consent upon the child becoming ‘Gillick competent.’ But if he meant that such 
children have a right of veto, then both Lord Donaldson MR and Balcombe LJ 
thought he was wrong. As Balcombe LJ pointed out, if Lord Scarman’s view was 
applied to 16-year-olds it would be inconsistent with s 8(3). In any event, it was 
unanimously agreed!’ that whatever the scope of the Gillick decision it was not 
concerned with the court’s power to sanction or prohibit a child’s medical 
treatment. As Lord Donaldson MR commented: 

That [ie the question of the court’s powers] never arose in Gillick’s case, the nearest approach to it being 


a proposition accepted by all parties, that the court had power to override any minor’s consent (not 
refusal) to accept treatment.” 


(i1) The Scope of the Court’s Power 


Unlike Re R, which was concerned with a ward of court, the court in Re W was 
being asked to exercise its inherent powers outside the wardship jurisdiction. This 
was because, after the Children Act 1989, a child who is the subject of a care order 
cannot be made a ward of court (see s 100(2) of that Act). Instead, the local 
authority must obtain leave from the High Court (under s 100(3)) for the exercise 
by it of its “inherent jurisdiction.’*’ The first issue, therefore, was to rule upon the 
ambit of this inherent jurisdiction as opposed to the wardship jurisdiction. In this 
respect, it was unanimously held that the powers under the inherent jurisdiction 
were co-extensive with those under the wardship jurisdiction.22 Balcombe LJ 
commented” that it had long been recognised’* that ‘wardship was only 
machinery and that the court’s inherent jurisdiction could be exercised whether or 
not the child was a ward.’ According to Lord Donaldson MR: 

the only additional effect of being a ward of court stems from its status as such and not from the inherent 


Jurisdiction; for example, a ward of court cannot marry or leave the jurisdiction without the consent of 
the court and no ‘important’ or ‘major’ step in the ward’s life can be taken without that consent.” 


The width of the court’s inherent jurisdiction was also noted. Lord Donaldson MR 
observed that there is ‘ample authority’ that the parens patriae jurisdiction of the 
court is ‘theoretically limitless’ and that it does ‘certainly extend beyond the 
powers of a natural parent.’*° However, Nolan LJ, while recognising ‘the 





18 [1986] AC 112, 188—189. 

19 ibid at p 633. See also pp 643 (Balcombe LJ) and 647 (Nolan LJ). 

20 ibid at p 633. 

21 See Lord Donaldson MR, at p 631. See also pp 640 (Balcombe LJ) and 645 (Nolan LJ). 

22 As Lord Donaldson MR said: ‘Since there seems to be some doubt about the matter, it should be made 
clear that the High Court’s inherent jurisdiction in relation to children — the parens patriae jurisdiction 
— is equally exercisable whether the child is or is not a ward of court (see Re M and N Minors) 
(Wardship: Publication of Information) [1990] Fam 211, 233. 

23 [1992] 4 All ER 640. 

24 Relying on Re L (An Infant) [1968] P 119, at p 157 per Lord Denning MR, on which see Lowe and 
White, Wards of Court (London: Barry Rose/Kluwer, 2nd ed, 1986) pp 1—5. 

25 ibid at p 631. 

26 ibid at p 637f—g. See also the Australian High Court decision of Dept of Health and Community 
Services (Secretary) v JWB (1992) 106 ALR 385, at 411, 445 and 446. 
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unlimited nature of the court’s inherent jurisdiction over minors,’ emphasised also 
that ‘its exercise must be governed by practical considerations, and by a proper 
regard for the rights of others.” And Balcombe LJ said that, although this 
inherent jurisdiction by the High Court is ‘theoretically without limit,’ 
nevertheless ‘it has long been recognised that, whatever may be the theoretical 
position, there are far-reaching limitations in principle on the exercise of that 
jurisdiction.’?8 He demonstrated this by a reference of two well-known cases: Re 
X (A Minor) (Wardship: Restriction on Publication), where the right of free 
publication was held to outweigh the interest in the welfare of a particular child, 
and A v Liverpool City Council, where the exercise of discretion was held to be 
within the exclusive direction of a local authority regardless of the welfare of any 
particular child. 

These distinctions, however, had already been drawn. In Re J (A Minor) 
(Wardship: Medical Treatment),?! a case not cited to their Lordships, the Court 
held that it would not be right to exercise its inherent jurisdiction to order a doctor 
to treat a child contrary to his clinical judgment, since this would require the doctor 
to act contrary to the fundamental duty which he owed to his patient; that is, to 
treat the patient in accordance with his own best clinical judgment, subject to the 
obtaining of any necessary consent. 

The remaining issue for the court was how the inherent jurisdiction power 
should be exercised in the context of a minor who is refusing treatment. According 
to Lord Donaldson MR, ‘good parenting involves giving minors as much rope as 
they can handle without an unacceptable risk that they will hang themselves. 32 He 
quoted with approval Lord Hailsham’s dictum in Re B (A Minor) (Wardship: 
Sterilisation), who regarded it as self-evident, that due regard for the welfare of 
the minor means ‘giving them the maximum degree of decision-making which is 
prudent.’ Balcombe LJ put it well when he said that: 

if the court’s powers are to be meaningful, there must come a point at which the court, while not 


disregarding the child’s wishes, can override them in the child’s own best interests, objectively 
considered.” 


In his view, such a point came when the child, in refusing treatment, is threatened 
with death or severe permanent injury. He cited in support Ward J’s trenchant 
comment in Re E (A Minor)” that the court, in ‘exercising its prerogative of 
protection, should be very slow to allow an infant to martyr himself. ’ 


The Significance of the Decision 


Re Wis a significant case from a variety of standpoints. It is the first authoritative 
ruling on the ambit of s 8(1), namely that it allows 16 and 17-year-olds to give 





27 ibid at p 646b—c and g. 

28 ibid at p 640}. 

29 [1975] Fam 47. 

30 [1982] AC 363. 

31 [1992] 4 All ER 614. See also Re R (Wardship: Medical Treatment) [1991] 4 All ER 177, at p 187, 
where Lord Donaldson MR declared that because of the importance of the doctor’s own professional 
judgment, ‘No doctor can be required to treat a child, whether by the court in the exercise of its 
wardship jurisdiction, by the parents, by the child or anyone else.’ 

32 ibid at p 638a. 

33 [1988] AC 199, 202. 

34 Balcombe LJ [1992] 4 All ER 643. 

35 (1990) 9 BMLR 1, 9. 
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valid consent, but it does not empower them to refuse consent. However, it will be 
noted that, as Lord Donaldson observed,** s 8 does not extend to the donation of 
organs ‘or blood since these are neither treatment nor diagnosis. Second, the 


. decision provides clear authority for limiting the so-called Gillick principle to its 


own facts. Similar limitations had been expressed in Re R but were obiter. It is now 
clear that the ‘Gillick principle’ does not confer upon a competent child a power of 
veto over treatment, but merely allows him or her to give a valid consent to such 
treatment. It is clear that the High Court may intervene to prevent death and 
serious injury regardless of the age of the child. Third, the case establishes that the 


- Inherent jurisdiction and wardship jurisdiction of the High Court are, from the 


point of view of powers, one and the same thing.3? A minor does not have to be 
made a ward of court for the High Court’s extensive parens patriae jurisdiction to 
be exercised. It is now settled that the inherent jurisdiction is the genus and 
wardship is merely a species of it, a particular status within that general 
jurisdiction. Consequently, the court can now intervene in a wide variety of cases 
under its protective jurisdiction without requiring a minor to be first made a ward. 
This means that this power can be exercised without the court’s continuing power 
of control over the child. Fourth, and most significant, the case confirms the High 
Court’s power to override the views of a child of whatever age, as well as the 
views of a parent, on medical treatment. This is a blow to those advocating 
children’s autonomy rights, but hardly comes as a surprise after the views 
expressed by the Court of Appeal in Re R.*® Fifth, the court confirmed the 
position as regards both the parent and the child. The consent of a ‘Gillick 
competent’ child cannot be overridden by those with parental responsibility, 
except the court, but the refusal by such a child to treatment can be overridden by 
someone who has parental responsibility, although, as Lord Donaldson MR 
recognised, ‘such a refusal is a very important consideration in making clinical 
judgments and for parents and the court in deciding whether themselves to give 
consent.’*? It is in this way that the court fuses the principle of child autonomy 
with the practice of intervention. 


Conclusions 


It remains open for the House of Lords to disagree with these observations. Should 
it? And if so, on what grounds? Re W is a pragmatic remedies approach well-suited 
to the common law tradition. It takes a case-by-case approach to individual 
problems without showing an excessive desire to formulate legal: principles. 
Gillick, however, was a rights-based approach where the court advocated a view of 
rights that was broad and general in terms.*° That approach has now had its wings 


36 [1992] 4 All ER 635e. 

37 This was not so clear immediately before the Children Act 1989. Contrast Re D (A Minor) (Adoption 
Order: Validity) [1991] Fam 137 with Re M and N (Wardship: Publication of Information) [1990] Fam 
211 and see the discussion in Bromley and Lowe’s Family Law (London: Butterworths, 8th ed, 1992) 
pp 480—481. 

38 Indeed, such an approach had been predicted by Bevan (see Child Law, London: Butterworths, 1.16, 
1989) who wrote after Gillick that, ‘the courts are more likely to accept the full import of Lord 
Scarman’s dictum so far as terminating the parental power but will not allow a child independently to 
exercise a right if they consider that it is not in his best interests, thus substituting the court’s paternal 
jurisdiction for the parental power.’ 

39 ibid at pp 639— 640, 

40 As it was bound to be, given Mrs Gillick’s application that it was her right to control her child’s 
medical treatment. 
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clipped. Whether one uses Lord Donaldson MR’s ‘keyholder analogy’ or his ‘flak 
jacket’ approach, the effect is the same. It enables the court to prevent, in the 


words of the Latey Committee, ‘permanent disability’ or ‘unnecessary pain and - 


suffering.’ 3 
In our view, the decision in Re W should not be reversed by the House of Lords. 


Similarly, we would support the outcome in Re R and in Re E.*! In the former : 
case, a 15-year-old girl, having suffered emotional abuse, became suicidal and she 


was put under drugs at an adolescent psychiatric unit. During a lucid period, she 
indicated that she would refuse such treatment. In the latter case, a 15-year-old boy 
suffering from leukaemia refused an urgently required blood transfusion as a life- 
saving measure because of his religious beliefs. In the former case, the child was 
perhaps controversially ruled to lack Gillick competence, while in the latter, as in 
Re W, the court simply overrode the child’s competently held views on the basis of 
the child’s interests. Collectively, these decisions establish two grounds upon 
which a child’s refusal can be overridden; namely, (1) the inability to make an 
informed judgment, in which case the refusal carries no weight; and (2) where the 
child is capable of making an informed view, that preference is balanced against 
the harm to the child’s welfare which will ensue if these wishes are observed. 
We would support the decisions on either basis because it seems to us wrong for 
the court to allow a child to refuse treatment that would do him or her irreparable 
harm. After all, it is perhaps all too easily forgotten that, in the final analysis, a 
child is still only a child. Moreover, the entire thesis based on the premise of Lord 
Scarman’s child of ‘sufficient understanding and intelligence’ who is able ‘to 
understand fully what is proposed’ is, it is submitted, in one sense open to 
question. Is a child of sufficient understanding and intelligence if he or she acts 
irrationally? Is autonomy meaningful if it is irrational? The point is well illustrated 
by Re W itself. At first instance, Thorpe J, with support from W’s consultant 
psychiatrist who specialised in anorexia nervosa, had ‘no doubt at all’ that she was 
‘Gillick competent.’** Lord Donaldson MR, however, had serious doubts 
contending, ‘it is a feature of anorexia nervosa that it is capable of destroying the 
ability to make an informed choice’® being ‘an illness which is not the fault of the 


sufferer’ but which in its clinical manifestations contains ‘a firm wish not to be ` 


cured.’“* Balcombe LJ recognised that if W’s refusal not to take solid food was 
not shortly reversed ‘she would be likely to suffer permanent damage to her brain 
and reproductive organs’® and not be able to bear children. Can it humanely be 
argued, in these circumstances, that the court ought not to have intervened? We 
agree with Ward J* that a court should be slow to let a child martyr himself. To 
those who question how a child can be held able to give a valid consent yet be 
unable to exercise a power of veto, we would reply that there is a rational 
distinction to be made between giving consent and withholding it. We must start 
with the assumption that a doctor will act in the best interests of his patient. Hence, 





41 There must, however, be reservations about South Glamorgan County Council v W and B [1993] 1 
FLR 574, in which Douglas Brown J held that, notwithstanding a statutory right of veto under the 
Children Act 1989, s 38(6) (and presumably also that conferred by ss 43(8), 44(7) and Sched 3, 
para 4), the court could exercise its inherent jurisdiction to override the child’s refusal. This seems 
much more questionable since Parliament has expressly provided for the child (if of sufficient age and 
understanding) to refuse the examination or assessment. 

42 Quoted by Balcombe LJ, at p 640c. 

43 ibid at p 637e. 

44 ibid at p 630c. 

45 ibid at p 644e. 

46 In Re E (A Minor) (1990) 9 BMLR 1. 
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if the doctor believes that a particular treatment is necessary for his patient, it is 
perfectly rational for the law to facilitate this as easily as possible and hence allow 
a ‘Gillick competent’ child to give a valid consent, and also to protect the child 
against parents opposed to what is professionally considered to be in its best 
medical interests. In contrast, it is surely right for the law to be reluctant to allow a 
child of whatever age to be able to veto treatment designed for his or her benefit, 
particularly if a refusal would lead to the child’s death or permanent damage. In 
other words, the clear and consistent policy of the law is to protect the child against 
wrong-headed parents and against itself with the final safeguard, as Re W 
unequivocally establishes, of giving the court the last word in cases of dispute. 


The Changing Concept of Sex Discrimination 
Nicholas Bamforth* 


Does an employer commit an act of unlawful sex discrimination in dismissing a 
woman employee on learning that she is pregnant, when the pregnancy would 
prevent her from working at the time when the task for which she was specifically 
recruited falls to be performed? The House of Lords has now considered this 
question in Webb v EMO Air Cargo (UK) Ltd,' where the applicant was taken on 
to replace another employee who was going on maternity leave (although the other 
employee’s eventual return did not mean that the applicant herself would have to 
leave). The applicant then discovered that she was pregnant also, and, on hearing 
this, the company’s managing director dismissed her. The applicant alleged that 
the company had discriminated against her, either directly or indirectly, contrary 
to the Sex Discrimination Act 1975. 

Lord Keith, giving the only substantive judgment, held that a dismissal in these 
circumstances is neither direct nor indirect discrimination under the 1975 Act, but 
referred the case to the European Court of Justice? to see whether this 
interpretation is permissible in the light of the European Community Equal 
Treatment Directive.? In the meantime, the decision of the House of Lords 
constitutes a significant reassessment of the concept of direct discrimination in the 
1975 Act, and helps explain the distinction between direct and indirect 
discrimination in that Act. 


The Comparative Concept of Direct Discrimination 


What is now known as direct discrimination’ is defined in section 1(1)(a) of the 
1975 Act, which states that: ‘A person discriminates against a woman in any 
circumstances relevant for the purposes of this Act if . . . on the ground of her sex 
he treats her less favourably than he treats or would treat a man.’ On its face, the 
concept in play here seems inherently comparative: there is only direct 


*Wadham College, Oxford. 


1 [1992] 4 All ER 929. 

2 It is now listed as Case C-32/93. 

3 EEC Directive 76/207, 9 February 1976. 

4 The name ‘direct discrimination’ does not appear in the Act itself, but first appears in the Home 
Office’s Sex Discrimination: A Guide to the Sex Discrimination Act 1975, at p 3. See also the Home 
Office’s Racial Discrimination: A Guide to the Race Relations Act 1976, at p 4. 
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discrimination if an actual or hypothetical man was or would have been treated 
more favourably. This impression is reinforced by the section 5(3) proviso that: ‘A 
comparison of the cases of persons of different sex . . . under section 1(1) . . . must 
be such that the relevant circumstances in the one case are the same, or not 
materially different, in the other.’ 

However, whether it is direct discrimination to treat a woman less favourably 
because of her pregnancy presents this inherently comparative reading of the Act 
with a difficulty: for a woman to prove direct discrimination, she must compare 
her treatment with that which was or should have been accorded to a man. But, as 
Lord Keith said in Webb: 

Here there is no treatment actually accorded to a man which could be the subject of comparison. So it is 

necessary to consider what treatment would [hypothetically] be accorded to a man, and under section 

5(3) it is necessary to assume that the relevant circumstances in the case of the hypothetical man are the 

same as or not materially different from the circumstances in which the treatment complained of was 

accorded to the woman. What in this case are the relevant circumstances which are assumed to be 


present in the case of the hypothetical man? Obviously they cannot include the circumstance that the 
man is pregnant, for that is impossible.° 


This difficulty was considered in Turley v Allders Department Stores,° where the 
majority of the Employment Appeal Tribunal held that dismissal due to pregnancy 
was not direct discrimination since there was no male equivalent of a pregnant 
woman who could be treated more favourably. But in Hayes v Malleable Working 
Men’s Club and Institute,’ the EAT declined to follow its decision in Turley, 
holding instead that dismissal for a pregnancy-based reason could amount to direct 
discrimination if comparison with a man requiring equivalent time off work due to 
illness revealed that the man would not have been dismissed.® This approach was 
followed by the Court of Appeal in Webb.? However, apart from the fact that it 
extends liability, potentially, to pregnancy cases, the comparative approach 
adopted in Hayes is barely preferable to Turley in its reasoning. Grounding 
liability in a comparison between pregnancy and sickness is inappropriate, for 
pregnancy, a normal and healthy condition in women, can only be demeaned by 
being equated with sickness in men, even if both result in absence from work." 

The applicant sought, in Webb, to rely on developments in two sets of post- 
Hayes cases to resolve the pregnancy issue. The first set of cases concerned the 
standard of liability in direct discrimination under the 1975 Act, while the second 
concerned the treatment of pregnancy under the EC Equal Treatment Directive. 


The Comparative Concept and the Changing Standard of 
Liability 


The first development lay in the House of Lords’ interpretation, in R v 
Birmingham City Council, ex parte Equal Opportunities Commission’! and James 
v Eastleigh BC,” of the phrase ‘on the ground of her sex’ in section 1(1)(a) of the 
1975 Act. Prior to these decisions, the respondent had to have intended, 


5 supran 1, at 933e—g; see also Glidewell LJ’s comments to the same effect in the Court of Appeal: 
[1992] IRLR 116, at 120, para 34. 
6 [1980] ICR 66. 
7 [1985] ICR 703. 
8 supran 7, at 708e—709c, following the minority view of Ms Smith in Turley, supra n 6, at 71A—C. 
9 supra n 5, at 120—121 (paras 34 and 35). 
10 N. Lacey, commentary on Hayes (1986) 15 ILJ 43. 
11 [1989] 1 AC 1155. 
12 [1990] 2 AC 751. 
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subjectively, to treat the applicant less favourably’? because of her sex in order to 
be liable in direct discrimination, although the respondent’s motive, ie their reason 
for treating the applicant less favourably, was irrelevant. Hence a paternalistic 
desire to protect one sex by shielding them in a way which amounted to less 
favourable treatment would not have saved that treatment from being direct 
discrimination. !4 

The two House of Lords’ decisions, however, marked a shift to an objective and 
causal test for liability. According to Lord Goff in Birmingham City Council, there 
was direct discrimination where the applicants would have received the same 
treatment as comparable members of the opposite gender 

but for their sex. The intention or motive of the defendant to discriminate, though it may be relevant so 

far as remedies are concerned . .. is not a necessary condition of liability; it is perfectly possible to 


imagine cases where the defendant had no such motive, and yet did in fact discriminate on the ground of 
sex." 


Lord Goff developed this approach further in James v Eastleigh BC, suggesting 
that a complainant could recover in direct discrimination under the ‘but for’ test 
either where the less favourable treatment they had suffered resulted from the 
application to them of a gender-based criterion which favoured the opposite sex, or 
where they had been deliberately selected for less favourable treatment because of 
their sex.!6 In the same case, Lord Bridge approved Lord Goff’s Birmingham City 
Council test, adding that: ‘the purity of the discriminator’s subjective motive, 
intention or reason for discriminating cannot save the criterion applied from the 
objective taint of discrimination on the ground of sex.’!” 

While the House of Lords in both cases seemed to confuse intention and 
motive,'!® using the two terms interchangeably,!° Lord Goff’s comments in James 
suggested that, by switching to an objective and causal test, liability for direct 
discrimination had broadened out” and moved to a strict liability standard, so 
that proof of causation of the relevant less favourable treatment, using the ‘but for’ 
test, was sufficient to establish direct discrimination. Liability was to fasten on 
results, not intentions. 

As the applicant argued in Webb,”! taken to its logical conclusion, the ‘but for’ 
test could be used to resolve the difficulty faced in the pregnancy cases. Since only 


13 What amounts to less favourable treatment is considered in Ministry of Defence v Jeremiah [1980] 1 
QB 87 (see especially Brightman LJ, at 103G— 104F); Gill v El Vino Co [1983] QB 425, at 430D—H 
(Eveleigh LJ), 432A—B (Griffiths LJ), 432D—G (Sir Roger Ormrod); R v Secretary of State for 
Education, ex p Keating (1985) 84 LGR 469, at 477; R v Birmingham CC, ex p Equal Opportunities 
Commission, supra n 11, per Lord Goff, at 1193H—1194A. 

14 See Peake v Automotive Products Ltd [1977] QB 780, at 787 (affirmed in Jeremiah v Ministry of 
Defence [1980] QB 87); Grieg v Community Industry [1979] ICR 356; Armagh DC v Fair Employment 
Agency [1983] NI 346, at 354—355 (Fair Employment (Northern Ireland) Act 1976); R v Commission 
jor Racial Equality, ex p Westminster CC [1984] ICR 770 (Race Relations Act 1976); Strathclyde RC v 
Porcelli [1986] IRLR 134; dissenting judgment of Lord Lowry in James v Eastleigh BC, supra n 12, 
at 777. 

15 supra n 11, at 1194B-C. 

16 supra n 12, at 772C—E. 

17 supra n 12, at 765H—766A. 

18 See M. Gelowitz, ‘The Mental State for Direct Discrimination’ (1989) 18 ILJ 247. 

19 See Lord Goff in Birmingham City Council, supra n 11, at 1194B—C; Lord Bridge in James, supra 
n 12, at 765H— 766A. 

20 Lord Goff suggested in Birmingham City Council (supra n 11, at 1194D) that the ‘but for’ test was not 
a departure from previous case law, but it is submitted that the authorities used by Lord Goff in support 
of this proposition highlight its doubtful nature. It is noteworthy that Lord Goff makes no similar 
assertion in James. 

21 supran 1, at 934e—h (House of Lords). See also the submissions in the Court of Appeal: supra n 5, at 
120, para 30. 
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women can become pregnant, dismissing a woman because she was pregnant 
would, by definition, involve applying a gender-based criterion which would 
automatically fail the ‘but for’ test as defined in James,” thus constituting direct 
discrimination without an actual or hypothetical male comparator needing to be 
found. Implicit within this argument was the proposition that direct discrimination 
in the 1975 Act was no longer to be interpreted as an inherently comparative 
concept, but was instead comparative only where necessary for evidence purposes. 
For under the ‘but for’ test, a male comparator would be necessary in some cases 
to establish as a matter of evidence that but for her gender, the woman would not 
have been less favourably treated. But where the treatment resulted from a 
factor unique to women, for example pregnancy, a comparator was irrelevant 
since it was already implicit that, but for her sex, the woman would not have been 
so treated. 

The Court of Appeal in Webb rejected this argument, following Hayes in holding 
that a complainant must still find a male comparator who had been afforded more 
favourable treatment.24 But the House of Lords took a different route. Lord Keith 
agreed that: 

There can be no doubt that in general to dismiss a woman because she is pregnant or to refuse to employ 

a woman of child-bearing age because she may become pregnant is unlawful direct discrimination. 

Child-bearing and the capacity for child-bearing are characteristics of the female sex. So to apply these 

characteristics as the criterion for dismissal or refusal to employ is to apply a gender-based criterion, 


which the majority of this House in James v Eastleigh BC ... held to constitute unlawful direct 
discrimination.” 


Hence, the ‘but for’ test could in theory be applied to show that less favourable 
treatment because of pregnancy is per se direct discrimination,”® a switch from an 
approach which was inherently comparative to one which is comparative only 
where necessary as a matter of evidence. 

However, Lord Keith went on to hold that the respondent here had not been 
applying a gender-based criterion.” The applicant had not been dismissed simply 
because she was pregnant. Instead, it was ‘because her pregnancy had the 
consequence that she would not be available for work at the critical period.’** In 
this situation, ‘the precise reason for the unavailability is not a relevant 
circumstance, and in particular it is not relevant that the reason is a condition 
which is capable of affecting only women, or for that matter only men.’”? The ‘but 
for’ test was therefore incapable of application on these facts.” 

Thus, the key issue now is to identify the true ground for the dismissal or refusal 
to employ: if it was the applicant’s pregnancy itself, the respondent will be liable in 
direct discrimination under the ‘but for’ test, having applied a gender-based 
criterion. But if the reason for dismissal or refusal to employ was a consequence of 
the pregnancy, for example absence from work at a critical period, the respondent 





22 A possibility identified by M. Gelowitz, supra n 18. 

23 Such fact-situations might include those found in Peake v Automotive Products Ltd, supra n 14; Grieg 
v Community Industry, supra n 14; Ministry of Defence v Jeremiah, supra n 13; Gill v El Vino Co, 
supra n 13. 

24 supran 5, at 120. See also Brown v Rentokil [1992] IRLR 302 (EAT); Shomer v B & R Residential 
Lettings Ltd [1992] IRLR 317 (CA). 

25 supra n 1, at 934a—b. 

26 Although Lord Keith’s comments at supra n 1, 933e—j can give the misleading impression that a male 
comparator is still relevant. 

27 supra n 1, at 934b. 

28 supra n 1, at 934). 

29 supra n 1, at 935f. 

30 supra n 1, at 934). 
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can escape liability by showing that an actual or hypothetical man absent at the same 
time would have been similarly penalised, regardless of the cause of the absence.?! 

Accordingly, identifying the reason for the respondent’s treatment of the 
applicant (ie the respondent’s motive) is now of critical importance, determining 
whether or not the ‘but for’ test can be used. It is only if the test is used, ie if the 
pregnancy itself is identified as the ground for the treatment, that strict liability 
will come into play. A subjective element has hence been reintroduced, albeit one 
focusing on motive rather than, as previously, intention. This new role for motive 
complements its place in the genuine occupational qualification defence in section 
7 of the 1975 Act.** Here, an employer is allowed to hold a job open to members 
of one sex only if the motive for doing so is deemed permissible, ie if it is listed in 
section 7 as a genuine occupational qualification? — for example, the job needing 
to be held by a man to preserve ‘decency or privacy’ (section 7(2)(b)). 

But, while the role of strict liability has been qualified, Lord Keith’s reasoning 
fails to make clear how far the qualification goes. For, as the EAT had noted in 
Hayes: 

It will usually be the consequences of the pregnancy, rather than the [pregnancy] itself, which provides 


the grounds for dismissal; the general effect, that is to say, upon the employee’s performance at work of 
the need to take time off for her confinement and for periods of rest before and afterwards.” 


This being so, Lord Keith’s lack of clarity about when, generally, the respondent’s 
treatment of the applicant can be seen as deriving from the fact of pregnancy itself 
and therefore as directly discriminatory, and when it can be seen as deriving from 
the consequences of pregnancy, is unhelpful.*5 It can only be hoped that this 
problem will be addressed by the European Court of Justice when it hears the case. 


Direct Discrimination in the Equal Treatment Directive 


The second development relevant to the pregnancy issue lay in the European Court 
of Justice’s interpretation in the Dekker% and Hertz” decisions of the application 
of the Equal Treatment Directive to pregnancy cases. This was important for 
domestic law because the Directive itself has direct effect in actions against the 
state and UK courts are obliged, in other cases, to construe where possible the 
1975 Act in the light of the text and the purpose of the Directive?! (so long as that 
can be done without distorting the meaning of the domestic legislation, according 





31 supra n 1, at 934j—935f. 

32 The equivalent for racial discrimination is s 5 of the Race Relations Act 1976., 

33 See further Noble v David Gold & Son [1980] ICR 543, at 550A — B, 552D—G; Timex Corporation v 
Hodgson [1982] ICR 63; Johnston v Chief Constable of the RUC [1986] IRLR 263; Etam plc v Rowan 
[1989] IRLR 150; Tottenham Green Under Fives’ Centre v Marshall [1989] IRLR 147 (Race Relations 
Act 1976); Tottenham Green Under Fives’ Centre v Marshall (No 2) [1991] ICR 320 (Race Relations 
Act 1976). 

34 supra n 7, at 708C per Waite J. 

35 Lord Keith merely asserted that the applicant was dismissed because of the consequences of her 
pregnancy, without explaining how to distinguish this from a dismissal due to the fact of pregnancy — 
supra n 1, at 934). 

36 Case No 177/88, Dekker v Stichting Vormingscentrum Voor Jonge Volwassen (VJV-Centrum) Plus 
[1991] IRLR 27. 

37 Case No 179/88, Handels-Og Kontorfunktionaerernes Forbund I Danmark (acting for Hertz) v Dansk 
Arbejdsgiverforening (acting for Aldi Marked K/S) [1991] IRLR 31. 

38 Marleasing SA v la Comercial International de Alimentation SA, Case C-106/89, [1990] ECR 4135, 
[1992] 1 CMLR 305. See further N. Maltby, ‘Marleasing: What is All the Fuss About?’ [1993] 109 
LQR 301. 
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to Lord Templeman in Duke v GEC Reliance Ltd”). Dekker and Hertz were used 
in different ways at Court of Appeal and House of Lords level in Webb, the Court 
of Appeal using them in relation to the comparator issue, the House of Lords 
examining them for the motive issue.” 

In Dekker, the European Court had held that refusal to employ a woman because 
she was pregnant was per se direct discrimination on grounds of sex under Article 
2(1) of the Directive. The Court reasoned that a refusal to employ resulted in direct 
discrimination where the most important reason for the refusal was one which 
could apply only to persons of one gender.*! As pregnancy could apply in this 
sense only to women, refusal to employ because of the applicant’s pregnancy was 
direct discrimination.** Furthermore, the fact that there was no male candidate for 
the post to be filled did not prevent the refusal from being direct discrimination: 
since the motive for refusing to employ directly related to the applicant’s sex, the 
lack of male candidates was irrelevant.” 

This marked a thoroughgoing rejection of the inherently comparative concept of 
direct discrimination so far as the Equal Treatment Directive was concerned.“ As 
Lord Keith observed in Webb, the European Court had refused to equate the 
normal incidents of pregnancy with illness in a man.* The Court instead used 
direct discrimination under the Directive to prevent people from being 
disadvantaged by biological features unique to their gender. Thus, because 
pregnancy is biologically unique to women, the lack of any male applicant for the 
post was irrelevant. Possibly the Court was able to adopt this interpretation 
because of the loose wording of the Directive — although it has been suggested that 
the Directive borrows the idea of direct discrimination from English law, and 
while the phrase ‘direct discrimination’ is used in Article 2(1), direct 
discrimination is nowhere defined in the Directive. 

The Hertz decision was handed down together with Dekker. Here, the European 
Court ruled that the dismissal of a woman because of her pregnancy was direct 
discrimination, like refusal to appoint in Dekker. A woman was thus protected 
from dismissal because of absence during her period of maternity leave. However, 
dismissal for absence due to an illness originating in pregnancy or confinement 
which appeared after maternity leave was not direct discrimination if a man would 
be dismissed for similar absenteeism.*’ Thus, although the European Court of 
Justice rejected an inherently comparative approach to direct discrimination 
liability under the Directive, the respondent’s reason for dismissing or refusing to 
appoint the applicant was held to be crucial. 

In the Court of Appeal, the applicant in Webb had relied on Dekker’s rejection of 
the inherently comparative approach so far as the Directive was concerned to 
support her argument that dismissal for pregnancy should, per se, be direct 
discrimination under the 1975 Act.*® However, as Lord Keith had already used 


39 [1988] AC 618, at 639— 640. 

40 Fora fuller analysis of the European Community law aspects of Webb, see N. Gravells, ‘European 
Community Law in the English Courts’ [1993] PL 44. 

41 supra n 36, at 29, para 10. 

42 supra n 36, at 29, para 12. 

43 supra n 36, at 30, paras 15—18. 

44 See also M. Rubenstein’s commentary on Dekker [1991] IRLR 1. 

45 supran 1, at 939a—b. 

46 M. Rubenstein, ‘The Equal Treatment Directive and UK Law’ in McCrudden (ed), Women, 
Employment and European Equality Law (London: Eclipse, 1987) pp 74—75. 

47 supra n 37, at 32—33, paras 13—17. 

48 supran 5, at 121—123 (paras 36— 55), 124 (paras 70—72), 125— 126 (paras 89—94). 
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Birmingham City Council and James to establish that this could be so (quaere 
when), the European Community cases assumed a different importance, relating to 
the question of motive, in the House of Lords decision. 

In Dekker, the respondent had offered as its reason for refusing to employ the 
applicant the fact that it could not, if it had employed her, recover from its insurers 
under national law the sickness benefits it would have had to pay the applicant 
during her maternity leave. The European Court was unsympathetic to this 
argument, ruling that: 

A refusal to employ because of the financial consequences of absence connected with pregnancy must be 

deemed to be principally based on the fact of the pregnancy. Such discrimination cannot be justified by 


the financial detriment in the case of recruitment of a pregnant woman suffered by the employer during 
her maternity leave.” 


Hence, the respondent’s purported motive was discounted here: ‘As employment 
can only be refused because of pregnancy to women, such a refusal is direct 
discrimination on grounds of sex,’™® a response similar to the House of Lords’ 
refusal in James to regard as relevant the respondent’s apparently benign motive 
there for treating men and women differently.°! Yet in Hertz, the European Court 
happily distinguished this situation from abnormal complications arising out of 
pregnancy after the maternity leave period, and treated the motive for dismissal at 
that stage as being the applicant’s inability, due to illness, to do her job, not direct 
discrimination so long as an ill man would also have been dismissed. What the 
Court deemed to be the ‘fundamental reason,’°* ie the motive for the respondent’s 
appointment or dismissal decision, thus determined whether or not the Directive 
applied. 
This enabled Lord Keith to rule in Webb that: 


The European Court did not, in Dekker’s case and the Hertz case, have to consider the situation where a 
woman, on account of her pregnancy, will not be able to carry out, at the time when her services are 
required, the particular job for which she is applying or for which she has been engaged. The two 
decisions do not give any clear indication whether in such a situation the court would regard the 
fundamental reason for the refusal to engage the woman or for dismissing her as being her unavailability 
for the job and not her pregnancy. In the event of the court arriving at a decision that the latter and not 
the former is the correct view for the purposes of the Directive . . . it would be necessary for this House 
to consider whether it is possible to construe the relevant provisions of the 1975 Act in such a way as to 
accord with such a decision.” 


Thus Webb was referred on to the European Court of Justice, and the precise 
relevance of the respondent’s motive in establishing liability for direct 
discrimination, both under the Directive and the 1975 Act, must await the Court’s 
ruling. 


Direct and Indirect Discrimination 


Coupling Lord Keith’s understanding of the concept of direct discrimination in 
Webb with dicta of Lord Goff in James** helps explain the distinction between 
direct and indirect discrimination under the 1975 Act. Liability now arises in direct 
discrimination where the respondent has used a characteristic unique to one gender 


49 supra n 36, at 29—30 (para 12). 

50 supra n 36, at 29, para 12; see also p 30, paras 15— 18. 

51 supra n 12, at 764D—F (Lord Bridge); 769G (Lord Griffiths); 772G (Lord Goff). 
52 per Lord Keith in Webb, supra n 1, at 940e. 

53 supra n 1, at 940d—f. 

54 supra n 12, at 771B—772A. 
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(for example, pregnancy),”> or a criterion which is gender-based (for example, 
retirement age),°° as the criterion for dismissal or refusal to employ, a comparator 
of the opposite sex being required only where necessary for purposes of evidence. 
Liability arises in indirect discrimination (under section 1(1)(b) of the Act) where 
the criterion used is of itself gender-neutral (for example, height), but is such that 
the proportion of one gender who can comply with it is considerably smaller than 
the proportion of the other gender who can, which cannot be justified irrespective 
of the gender of the person to whom it is applied, and which is to the detriment of 
that person because s/he cannot comply with it.°? This formulation remains 
inherently comparative. 

While this distinction cannot help explain when the applicant’s treatment will be 
held to spring from the consequences rather than from the fact of pregnancy, it 
does show that where the consequences are identified as the crucial factor, the 
applicant might still have a case in indirect discrimination. For, as no gender-based 
criterion has been found to have been applied (assuming that men and women 
would have been similarly treated), any criterion must logically have been gender- 
neutral, allowing the applicant to invoke the provisions of section 1(1)(b). This 
occurred in Webb. Lord Keith supported the Industrial Tribunal’s findings that a 
gender-neutral requirement had been applied (that the employee be physically able 
to work at the time they were needed°*), that more women than men were likely to 
be unable to satisfy this condition due to the possibility of pregnancy, and that the 
applicant had suffered the detriment of dismissal because she could not comply 
with the condition.’ However, applying Balcombe LJ’s test in Hampson v 
Department of Education and Science, which sought to strike an objective 
balance between the reasonable needs of the employer and the discriminatory 
effect of the condition,®! he held that the condition applied here was justifiable. 


Conclusion 


The House of Lords has therefore abandoned the inherently comparative concept 
of direct discrimination under the 1975 Act, and has reintroduced a subjective 
element in establishing liability, albeit one turning on the respondent’s motive 
rather than their intention. But unfortunately, much confusion surrounds the 
motive issue, both under the 1975 Act and under the Directive. It has not been 
made clear when the respondent’s motive will be treated as relevant (as in Webb), 
and when it will be treated as irrelevant per se (as in James), for liability purposes. 
It is equally unclear, where the respondent claims that their motive related to the 
consequences rather than to the fact of pregnancy, when the courts will accept this 
(as in Webb and Hertz) and when they will not (as in Dekker). 

This differing treatment of motive may well turn on judicial intuition in each 
case about what outcome is felt to be fair on the facts. Evidence of this can be seen 
in Lord Keith’s assertion, in Webb, that applying the ‘but for’ test without ever 
qualifying it by considering the respondent’s motive would lead to ‘somewhat 


55 per Lord Keith, supra n 1, at 934a—b. 

56 per Lord Goff in James, supra n 12, at 771F. 

57 per Lord Goff in James, supra n 12, at 771H. 

58 supran 1, at 935}. 

59 supran 1, at 935j—936a. 

60 [1989] IRLR 69, at 75, para 34 (reversed by House of Lords on other grounds: [1990] IRLR 302). 
61 supran 1, at 936a—d. 
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surprising results’®; for example, an employer who required four extra staff for a 
specified period such as the Wimbledon fortnight and who received ten 
applications, five from men and five from betier qualified women, one of whom 
was pregnant and whose confinement was expected on the first day of the event, 
being liable if the pregnant woman was not appointed. And much was made, in 
Webb,™ of the fact that the applicant in Dekker had already been selected as the 
best candidate for the job despite her pregnancy,” while the employer in Webb 
had claimed that they would never have engaged the applicant had they known she 
was pregnant.°° 

But veiled intuitions do not amount to adequéte policy reasoning, and at a policy 
level the Webb decision is confused. The inherently comparative approach, 
followed in Hayes and by the Court of Appeal in Webb, had allowed an employer 
to dismiss a pregnant woman if an ill man deemed comparable would also have 
been dismissed. An employer could, in these circumstances, place on their 
employees the economic cost of the pregnancy or of the illness deemed 
comparable, so long as, in doing so, both sexes were treated equally. Lord Keith’s 
acceptance that it is per se direct discrimination, using the “but for’ test, to dismiss 
a woman due to the fact of her pregnancy, shifts the economic cost in such cases to 
the employer. This seems to stem from the much stronger notion that women 
should not be disadvantaged in job opportunity terms because of factors 
biologically unique to the female sex (a policy similar to that implicit in Dekker).*’ 
However, it is difficult to explain why, from this standpoint, a 
dismissal due to the consequences of pregnancy should be treated any more 
favourably than a dismissal due to the fact of pregnancy; certainly no viable 
explanation is offered in Webb. 

It is to be hoped that, when the European Court of Justice hears the case, it will 
support the concept of direct discrimination which is comparative only where 
necessary for evidence purposes. For discrimination does not, as a social practice, 
depend on comparisons — rather, members of particular groups are discriminated 
against because of characteristics society has ascribed to those groups. Any 
comparison with other groups is at best implicit, so a legal response which is 
inherently comparative is simply too weak. Bu: the strength of the law’s response 
will also be blunted by focusing unduly on the issue of motive. Pregnancy (or the 
possibility of pregnancy) remains a major cause of employers’ unfavourable 
treatment of women. If the policy of sex discrimination law is now to stop people 
from being disadvantaged due to factors biologically unique to their sex, extensive 
consideration of the issue of motive is simply irrelevant. The European Court in 
Dekker, and the House of Lords in James, seemed to be adopting a strong 
approach to the social problem of sex discrimination; the European Court should 
not weaken this approach in Webb. 


62 per Lord Keith, supra n 1, at 934c—e; see also Glidewell LJ, supra n 5, at 120, paras 32—34. 

63 supran 1, at 934d—e. 

64 Fairness-based considerations seem implicit in Lord Keith’s reasoning, supra n 1, at 935a—d, 
940d—h. See also the decision of the Court of Appeal, supra n 5, at 122, para 49, and 123, para 53 
(Glidewell LJ); 124, para 71 (Balcombe LJ). 

65 Dekker, supra n 36, at 29. 

66 supran 1, at 932f. 

67 For argument surrounding the role in sex discrimination law of factors biologically unique to women, 
see C.A. Mackinnon, Feminism Unmodified (London: Harvard University Press, 1987) chs 2, 3. 
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The Appeal of an Article 177 EEC Referral 
Dermot P.J. Walsh* 


Introduction 


Article 177 of the Treaty of Rome provides a vital mechanism through which 
national courts and tribunals can obtain authoritative rulings on the interpretation 
and, where applicable, the validity of a Community law measure which has arisen 
in proceedings before them. A request to resort to this mechanism, however, can 
pose a dilemma for the court or tribunal from whose decision there is a right of 
appeal within the domestic legal order. It is under no obligation to refer. If, for 
example, such a court decided to refer, it may well be imposing further delay, 
expense and uncertainty on the litigants, not to mention the diminution in its own 
authority that may be implicit in such a move. If, on the other hand, it opts to 
interpret the Community law measure itself, the risk of error will always be very 
real as these measures are framed in the civil law mode, while a British court is 
versed in the common law approach to statutory interpretation. A wrong 
interpretation would not only be a direct source of injustice to the litigants 
involved, it could also burden them with the delay and expense of domestic appeals 
and the likelihood of an ultimate referral to the European Court of Justice. If the 
error was not corrected, either through appeal or referral, the result would be that 
the Community law measure in question would be applied differently in the United 
Kingdom compared to the rest of the Community. Given the options, it would be 
understandable if courts preferred a referral where there was the least doubt about 
the correct interpretation of the measure in question. 

The jurisprudence of the European Court of Justice offers strong encouragement 
to national courts to exercise their power of referral liberally.! English courts, by 
comparison, have tended to follow the lead of Lord Denning in H.P. Bulmer v J. 
Bollinger SA,* where he exhorts them to rely less on the discretion and more on 
their capacity to interpret Community law themselves.3 The recent decision of 
the Court of Appeal in R v International Stock Exchange of the United Kingdom 
and the Republic of Ireland, ex parte Else and Others* (the Stock Exchange 
case), however, may herald a change in this approach. The judgment of Sir 
Thomas Bingham MR in this case offers a significant reformulation of Lord 
Denning’s principles governing how a lower court should approach the issue of a 
referral under Article 177. The apparent effect of this reformulation is to weight 
the Article 177 procedure heavily in favour of referrals being granted by lower 
courts. Paradoxically, it may also enhance the prospects of a lower court’s 
decision to refer being overturned on appeal. Indeed, the Stock Exchange case 
itself happens to be the only reported example of such an occurrence to date. 





*Senior Lecturer in Law, University of Ulster. 


1 Foran analysis, see David O’Keefe, ‘Appeals Against an Order to Refer Under Article 177 of the EEC 
Treaty’ (1984) 9 ELR 81. 

2 [1974] Ch 401. 

3 Lawrence Gormley suggests that the English courts grant the guidelines an undue degree of respect: 
‘The Application of Community Law in the United Kingdom 1976— 1985’ (1986) 23 CMLR 287. The 
dangers inherent in this are illustrated by a number of cases in which the English courts have 
misinterpreted provisions of Community law which have arisen before them. See, for example, J. 
Steiner, EEC Law (London: Blackstone Press, 2nd ed, 1990), at p 268. 

4 [1993] 1 All ER 420. 
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Briefly, the facts of the Stock Exchange case were that the Stock Exchange of the 
UK and the Republic of Ireland (the Stock Exchange) cancelled the share listing of 
Titaghur plc. Three individual shareholders in the company sought judicial review 
of this decision. In order to counter the argument that they lacked locus standi, the 
applicants pleaded Article 15.1 of Directive 79/279. This measure obliges 
Member States to ensure that such cancellation decisions are ‘subject to a right to 
apply to the courts.’ Unfortunately, the Directive is ambiguous on whether this 
‘right to apply to the courts’ attaches only to the company concerned or extends 
also to the company’s shareholders. Popplewell J, in the High Court, admitted that 
his mind had ‘fluctuated during the course of the argument ... and since.’ 
Accordingly, he went on to consider whether he should refer to the European 
Court of Justice under Article 177(2) for an interpretation of the Directive. 
Popplewell J having directed that such a reference should be made, the Stock 
Exchange appealed. 


The Established Approach to Referral 


Article 177(2) states that where a question on the interpretation or validity of a 
provision of Community law arises before a national court or tribunal from which 
there is a right of appeal within the national legal order: 


that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give 
judgment, request the Court of Justice to give a ruling thereon. 


It is firmly established that Article 177(2) confers a discretion on a lower court 
where certain underlying factors are present. Prior to the Court of Appeal’s 
decision in the Stock Exchange case, the leading English authority on when that 
discretion arises in proceedings before the national court, and on how it should be 
exercised by that court, was to be found in the judgment of Lord Denning in 
Bulmer v Bollinger. . 

Lord Denning recognised that there are two steps inherent in a decision to refer 
under Article 177(2).> First, the court must decide whether a decision on the 
Community law issue in question is necessary in order for it to give judgment in 
the case. Lord Denning identified four considerations which should inform this 
preliminary decision. First, does the outcome of the case turn on the correct 
interpretation of the Community law provision in dispute? Second, is there any 
previous ruling from the European Court of Justice on the provision? Third, is the 
provision acte claire; ie, is its interpretation reasonably clear and free from doubt? 
Fourth, the facts of the case should be decided first. Having addressed its mind to 
these matters, the court must decide whether a decision on the Community law 
provision is necessary. Only a positive decision on this point will be sufficient to 
bring the court’s discretion to refer into play. A negative outcome will preclude a 
referral. 

Lord Denning also offered six guidelines which the court should follow when 
exercising its discretion at the second step (assuming, of course, that a decision on 
the Community law issue was found to be necessary). Briefly, these are as follows: 
the inconvenience caused by the delay in getting a ruling from the European Court 
of Justice; the need to avoid overloading the Court; the difficulty of framing the 





5 For an analysis, see L. Collins, European Community Law in the United Kingdom (London: 
Butterworths, 4th ed, 1990), at pp 174—189. 
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question in sufficiently clear terms to benefit from a ruling from the Court; the 
difficulty and importance of the provision in question; the expense involved in 
getting a ruling from the Court; and the wishes of the parties. It is clear from Lord 
Denning’s discussion of these guidelines that he expects them to act as a restraint 
on a lower court’s exercise of its discretion to refer. A consequence is the marked 
tendency on the part of British courts to hazard an interpretation of Community 
law provisions which arise before them rather than avail of the services of the 
European Court of Justice. Admittedly, there have been some notable exceptions. 
In the Samex case,° for example, Bingham J (as he then was) cited with approval 
Lord Denning’s two-step approach and the ingredients relevant to each step. When 
exercising the discretion at the second step, however, he also emphasised the 
advantages enjoyed by the European Court of Justice over national courts in the 
interpretation of Community law. With those in mind he decided to refer, even 
though he was fairly confident in the accuracy of his own interpretation of the 
Community law issue at stake. 

In the Stock Exchange case, Popplewell J adopted the two-step approach evident 
in both Bulmer v Bollinger and Samex. Applying the four factors identified by 
Lord Denning as relevant to the first step, he concluded that a decision on Article 
15.1 of the Directive was necessary. On the question of the discretion, he quoted at 
length and with approval from that portion of Bingham J’s judgment in Samex 
highlighting the advantages enjoyed by the European Court of Justice over national 
courts in the interpretation of Community law. Given his admitted uncertainty over 
the correct interpretation of Article 15.1, this proved instrumental in persuading 
Popplewell J to err on the side of caution by referring the provision to the 
European Court of Justice for interpretation. 


Redefining the Correct Approach 


Structure 


On appeal in the Stock Exchange case, Sir Thomas Bingham MR delivered the 

leading judgment, in the course of which he addressed the Article 177 issue in the 

following blunt terms: 
I understand the correct approach in principle of a national court (other than a final court of appeal) to be 
quite clear: if the facts have been found and the Community law issue is critical to the court’s final 
decision, the appropriate course is ordinarily to refer the issue to the Court of Justice unless the national 
court can with complete confidence resolve the issue itself. In considering whether it can with complete 
confidence resolve the issue itself the national court must be fully mindful of the differences between 
national and Community legislation, of the pitfalls which face a national court venturing into what may 
be an unfamiliar field, of the need for uniform interpretation throughout the Community and of the great 
advantages enjoyed by the Court of Justice in construing Community instruments. If the national court 
has any real doubt, it should ordinarily refer.’ 


The structure of this statement of the relevant principles provides the first clue that 
it amounts to a significant departure from Lord Denning’s formulation. Bingham 
MR eschews any mention of the two-step approach with its total of ten factors to be 
taken into account. In its place he presents three underlying ingredients which 
should inform the referral decision. First, the court in question must find the facts. 
Second, it must consider whether the Community law provision is critical to the 


6 Customs and Excise Commissioners v ApS Samex Ltd [1983] 1 All ER 1042. 
7 [1993] 1 All ER 420, 426. 
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final determination of the case. Third, it must consider whether it can resolve the 
Community provision itself with complete confidence. In addition, he prescribes 
four factors of which the court ‘must be fully mindful’ in considering whether it 
can interpret the Community law provision with complete confidence. 
Significantly, these four factors stress the arguments in favour of referral. 


The Discretion 


Although he claimed that he was merely ‘expressing [the] essential point’® of the 
leading cases, it is submitted that Bingham MR’s presentation of the relevant 
principles constitutes a substantial reformulation of Lord Denning’s approach. 
This is most reflected in both the place and the nature of the discretion in the two 
formulations. In Lord Denning’s approach, the discretion arises only when the 
court has concluded that a decision on the Community law provision is necessary. 
Bingham MR, by comparison, does not address the issue of discretion directly. 
Nevertheless, it can be deduced from what he says that the discretion still has a part 
to play in the referral process. In his formulation, ‘the appropriate course is 
ordinarily to refer’ once his three underlying ingredients are satisfied. The use of 
the adverb ‘ordinarily’ in this context implies that the court is not bound to refer at 
this point. The three underlying ingredients merely bring the discretion to refer 
into play. In addition to these, however, Lord Denning’s formulation requires the 
court to be satisfied that there is no ruling on the provision from the European 
Court of Justice. It follows that the discretion arises more readily under Bingham 
MR’s approach. 

The major divergence between the two approaches lies in the substance of the 
discretion. In Lord Denning’s formulation, discretion predominates. His whole 
approach is premised on the notion that there will be no referral unless the court 
takes a positive decision to exercise the discretion in favour of a referral. The 
nature and importance of the discretion in his formulation is reflected in the fact 
that he felt it necessary to lay down six guidelines to govern its exercise. Given that 
five of these highlight the negative aspects of a referral, it can be assumed that a 
positive exercise of the discretion will be the exception rather than the norm. 
Under Bingham MR’s formulation, by contrast, the role of discretion is 
minimised. The whole focus is on the importance of the three underlying 
ingredients. If these are satisfied they will trigger not just a broad discretion which 
may be exercised in favour of referral, but a discretion which should ‘ordinarily’ 
be exercised in that direction. In other words, the discretion is subject to a 
presumption in favour of referral from the outset. The court will be under an 
obligation to refer unless there are some exceptional circumstances sufficient for it 
to decide otherwise. Perhaps it would be more accurate to describe it as a 
discretion not to refer. In any event, it is clearly different in kind from that in Lord 
Denning’s formulation. 

This does not mean, however, that there will automatically be more referrals in 
practice. The transformation of the discretion in Bingham MR’s formulation is 
primarily a consequence of the importance he attaches to the capacity of the 
national court to resolve the Community law provision itself with complete 
confidence. If it can resolve the provision, there cannot be a referral. In the instant 
case, for example, Bingham MR concluded that the High Court could have 
interpreted Article 15.1 correctly. Accordingly, he granted the appeal against the 


8 ibid. 
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referral decision. If, however, the court cannot resolve the provision and the other 
two factors are present, the presumption in favour of referral will be raised. Given 
that the other two factors are relatively marginal, it follows that the court’s 
capacity to resolve the provision itself has a critical bearing on the referral process. 
Bingham MR confirms the importance of this ingredient by prescribing four 
factors which the court must address when deliberating upon it. No other element, 
not even the residual discretion not to refer, benefits from such attention. Equally 
significant is the fact that these four factors reflect the positive aspects of a referral. 
If the court is labouring under any doubt at all, they will induce it to conclude that 
it cannot resolve the Community law provision with complete confidence. From 
there, it is only two quick steps to the presumption in favour of referral. It would 
appear, therefore, that not only does Bingham MR’s formulation minimise 
discretion, but it is also heavily weighted in favour of referral. Lord Denning’s 
formulation, by contrast, emphasises a discretion to refer which should be used 
sparingly. 

It can be argued that Bingham MR’s espousal of the benefits of referral was 
already apparent in the Samex case. There he emphasised the advantages enjoyed 
by the European Court of Justice over national courts in the interpretation of 
Community law. Significantly, these advantages also comprise the substance of the 
four factors which he cites in the instant case as relevant to the national court’s 
capacity to resolve the Community law provision which has arisen before it. A 
subtle difference is that in Samex these advantages were presented as relevant to 
the issue of how the discretion to refer should be exercised. They were only 
guiding factors which came into play after it had been established that a decision on 
the Community law provision was necessary. In other words, they had the same 
status as Lord Denning’s six guidelines on the exercise of the discretion. In the 
instant case, however, Sir Thomas presents the four factors as relevant to the 
fundamental issue of whether the national court can resolve the Community law 
provision itself. By inserting them at this earlier stage, he ensures that the bias in 
favour of referral is active from the outset. 


Appeals 


It can be expected that national courts will be more disposed in favour of making 
referrals under Article 177(2) as a result of Bingham MR’s reformulation of the 
relevant principles. Paradoxically, an indirect effect may be a greater incidence of 
successful appeals against referral decisions. A decision to refer, taken pursuant to 
Lord Denning’s formulation, is heavily based on discretion and a subjective 
application of loose guidelines. Appeal courts are notoriously reluctant to second 
guess the decision of a lower court when taken on such a basis.? Under Bingham 
MR’s formulation, however, the role of discretion and loose guidelines is 
substantially reduced. The correctness of a decision to refer is left heavily 
dependent on whether the lower court can with complete confidence interpret the 
Community law provision itself. Even here, subjectivity is kept to a minimum. 
The issue is not whether the lower court ‘feels’ or ‘is of the opinion’ or ‘satisfied’ 
that it can interpret the provision. Rather, it is whether it ‘can’ interpret the 
provision itself. This is a much more objective concept compared to the 


9 The Irish courts do not recognise the possibility of an appeal from the exercise of a lower court’s 
discretion to refer under Article 177. See Campus Oil v Minister for Energy [1983] IR 82, SPUC v 
Grogan [1990] ILRM 350. 
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subjectivity of the others. Accordingly, if an appeal court comes to the conclusion 
that a provision of Community law could have been interpreted with complete 
confidence by the lower court, that in itself will provide a sufficient basis for the 
former to overturn the latter’s decision to refer. If more subjective wording had 
been used, an appeal court would be very reluctant to interfere unless there were 
no grounds upon which the lower court could reasonably have concluded that it 
could not resolve the provision itself. A mere difference of opinion between the 
two courts would not be sufficient. It would be reasonable, therefore, to expect 
greater activism from the Court of Appeal in this context. Indeed, support for this 
expectation can be found in the manner in which the Court of Appeal handled the 
Stock Exchange’s appeal in the instant case. 

When considering the arguments of both parties in the appeal, Bingham MR did 
not even advert to the possibility that the Court of Appeal should be hesitant about 
second guessing the High Court’s decision to refer. Instead, he addressed himself 
solely and directly to the correct construction of Article 15.1 of the Directive. In 
doing so, he identified several factors which led him to conclude that the right to 
apply to the courts in Article 15.1 is conferred only on the company issuing the 
shares. These factors were sufficiently strong to persuade him that there was no 
real doubt about the correct interpretation of Article 15.1. On that premise, he was 
prepared to overturn the High Court’s decision to refer. Significantly, he attached 
little weight to the High Court’s view that there was a doubt about the correct 
interpretation of the provision and that that doubt was firmly based on a literal 
interpretation of the relevant words. The fact that the Court of Appeal felt able to 
interpret the provision with complete confidence was in itself sufficient for it to 
upset the lower court’s decision to the contrary. There was no need to give the 
latter the benefit of the doubt. By contrast, if the High Court’s decision had been 
taken in the exercise of a discretion, or if it consisted of a subjective opinion, the 
Court of Appeal might have been much more reluctant to interfere. 


Conclusion 


Although Lord Denning’s approach to referrals places a heavier onus on English 
courts to familiarise themselves with European techniques on interpretation, 
Bingham MR’s approach is probably more consistent with the Community ideal. 
By weighting his formulation heavily in favour of referrals, Bingham MR 
embraces the concept of a close working partnership between the European Court 
of Justice and the national courts. This is essential if Community law is to be 
interpreted and applied uniformly throughout the Member States. National courts 
who go it alone under Lord Denning’s approach run an unacceptable risk of getting 
it wrong in individual cases.'!° Of course, Bingham MR’s approach also carries a 
price tag. Over-enthusiastic resort to referrals will increase the workload of the 
already overburdened European Court of Justice. Inevitably, a referral will 
become associated with intolerable delay in the disposal of cases. The safety valve 
may prove to be more successful appeals against referrals granted by lower courts. 
In the Stock Exchange case, the Court of Appeal has signalled its willingness to do 
just that. The net result, therefore, may be more protracted, and costly, domestic 
proceedings. 


10 See, for example, J. Steiner, op cit n 3. 


886 © The Modern Law Review Limited 1993 


REPORTS 


The Law Commission on Judicial Review 
Peter Cane* 


A Law Commission Consultation Paper is an ephemeral document, a step along a 
road to something more permanent — a Report which, with a fair wind, may 
generate Rules of Court, perhaps, or statutory provisions. Even if the 
Commission’s efforts are not crowned with a legislative accolade, a Law 
Commission Report may influence the thinking of judges, practitioners and 
academics for many years, and may guide developments in the common law. A 
Consultation Paper is primarily designed to elicit views through what might be 
called a two-way monologue. The Consultation Paper on judicial review and 
statutory appeals! has also generated a great deal of discussion and dialogue in 
numerous meetings and seminars attended by judges, practitioners, academics, 
civil servants and ‘consumers’ of judicial review and statutory appeals, as well as 
the Law Commissioner responsible for the project, Mr Jack Beatson. Since this 
note is being published months after the consultation period ended on 30 June 
1993, there seems little point in adding to the welter of advice by commenting in 
detail on the various options for reform outlined in the Paper. It would seem more 
sensible to attempt an assessment of the reform agenda embodied in the Paper 
because, no matter what comes out of the consultation exercise, the parameters of 
the Commission’s ensuing Report are likely to be essentially the same as those of 
the Paper. 

In academic book reviews, it is not uncommon for reviewers to bemoan the fact 
that the author has not written the book which the reviewer would have (wanted) 
written. In that context, such a complaint is often neither fair nor useful. To point 
out issues of policy or principle not touched upon by the Commission in its 
Consultation Paper might be thought similarly churlish. But the work of the Law 
Commission can, potentially at least, have effects in the world of action which 
authors of academic treatises, as such, rarely achieve; and it is as important to 
understand the limits of the agenda which the Commission’s work addresses (and 
hence the nature of its potential effects) as to examine the minutiae of that agenda. 
There is little point in criticising the Commission for the limited scope of its work 
because it operates in a restricting institutional and political framework. But there 
is good reason to identify what its work leaves undone for others to do if they can. 

The Law Commission is, ‘of course, neither popularly elected nor politically 
responsible. For this reason, its province is technical ‘lawyers’ law.’ This, no 
doubt, partly explains why both of the Commission’s forays into administrative 
law have been concerned with procedures and remedies. Administrative law is, by 
common agreement, at the interface between law and politics. Judicial control of 
governmental action in general, and judicial review applications in particular, 
often raise fundamental issues about the distribution of decision-making power 
between the courts and the executive, between central and local government, 
between the UK and the EC, and so on. They also confront us with important 
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questions about the forms of accountability in a democratic system, about the 
functions and powers of the legislature, about the processes of appointment and 
training of judges, about the nature of the judicial process, about the role of 
tribunals and complaints commissioners, and so on. None of these issues seems to 
fall easily within the description of ‘technical lawyers’ law.’ 

The Law Commission’s technique for avoiding these large issues is to 
concentrate on the activities of only one player in the game of controlling the 
exercise of public power by law, namely the High Court; and to focus on matters 
such as procedural exclusivity, the renewal of applications for leave, costs, time 
limits and so on. But this technique will not work. This is obvious in relation to 
matters such as interim relief against the Crown, rules of standing and rules about 
discovery of documents. By any standard, questions about whether Ministers of 
the Crown can be liable for disobedience of court orders, whether environmental 
and other interest groups should be allowed to initiate and intervene in judicial 
review proceedings, and the extent of freedom of government information in the 
context of litigation, are of considerable constitutional and political importance. 
But even more arcane matters may raise controversial issues of policy. Take, for 
example, rules about costs. These are of fundamental importance in regulating 
access to justice, and the Law Commission has taken the bull by the horns in 
suggesting that there should be special rules designed to encourage ‘public interest’ 
challenges to exercises of public power. Again, consideration of the leave 
requirement and of criteria for the granting of leave prompts not only the obvious 
questions about whether government entities deserve protection from litigation 
which non-governmental entities do not enjoy, but also (because the requirement 
can be used to regulate the length of the Crown Office List) questions about how 
much of society’s resources should be allocated to ensuring speedy resolution of 
complaints against government brought before the High Court. 

Not only do particular issues addressed by the Consultation Paper have wide 
ramifications, but the very structure of the Paper raises questions. It is in two 
parts, the first dealing with judicial review and the second with appeals to the High 
Court. Applications for judicial review and appeals are two different ways of 
bringing a complaint about the exercise of public power to the High Court; and 
because they are not mutually exclusive, the High Court has developed the 
principle that judicial review is a long stop, only to be resorted to when alternative 
remedies (often a statutory appeal) have been exhausted. If for no other reason 
than that the courts themselves perceive a relationship between judicial review and 
appeals, the Law Commission’s strategy of considering the two procedures in self- 
contained boxes seems deficient in not suggesting reform strategies which 
recognise the relationship; let alone in ignoring the larger jigsaw, of which both 
judicial review and appeals are only parts. 

My general (and perhaps predictable) point is, then, that what the Law 
Commission has not done is to consider the role of the High Court in the larger 
scheme of what we might call the administrative justice system. I am not saying 
that the Commission should have initiated the search for an acceptable blueprint 
for the development of the administrative justice system. ‘Sufficient to the day is 
the evil thereof.’ To sort out the role of the High Court in that system would be a 
major achievement. What, however, might have been hoped for was a greater 
sensitivity and receptiveness to the idea of an administrative justice system, and a 
preparatory exploration of how we might go about achieving this — in the first 
instance by defining the role in it of what (however small its part) will inevitably be 
its pinnacle, namely the High Court and the Court of Appeal. There are, I believe, 
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some very important and relevant questions which the Consultation Paper does not 
properly address, and ĮI will try to explain what some of these are. 


The Role of the High Court 


First, what special contribution, if any, can the High Court make to the system of 
administrative justice? Some would say that, by reason of their exalted status, High 
Court judges have ‘constitutional clout’ which enables them to stand up to the 
executive. Clearly, when it comes to issuing coercive remedies against Ministers, 
the High Court might seem the best body to do it; but surely the government should 
obey the law as laid down by any court or judicial body. Anyway, by no means all 
cases which raise public law issues are brought against central government. 

Another common argument is that the ‘channelling’ of public law cases to the 
High Court will assist the orderly development of public law by a cadre of 
experienced and high-quality judges. It is not clear why public law litigation 
deserves this Rolls-Royce treatment while other types of litigation (notably 
personal injury litigation) are being shunted away from the High Court. Is there 
any reason to think that the typical public law case raises more difficult issues than 
the typical private law case, so that the former needs the very best of judicial 
attention? Anyway, the argument from expertise can cut both ways. One of the 
arguments which Lord Bridge used to justify the decision in Foster v Chief 
Adjudication Officer? — that the Social Security Commissioners had jurisdiction 
to pronounce upon the validity of delegated legislation — was that they might have 
much more relevant knowledge about social security law than that possessed by a 
High Court judge. The relevance of experience is, perhaps, that it promises 
consistency in decision-making which enables those lawyers who regularly 
practice before the High Court to predict the outcome of cases with reasonable 
confidence.? As is so often stressed by the courts, the judicial review jurisdiction 
is a highly discretionary one, and the larger the number of judges exercising it, the 
harder it will be to predict how that discretion will be used in particular cases. But 
it could be argued that the element of discretion in judicial review is too great, and 
that the consistency we need is not that borne of experience in the exercise of 
discretion but that which results from the reasoned application of well worked-out 
rules. Perhaps the High Court should be the body to make the rules,* but it need 
not be the body which applies them in every case. 

Any consideration of the role of the High Court must take account of the fact that 
public law issues may arise, both by way of claim and by way of defence, in cases 
properly before forums other than the High Court. A very few such cases might 
end up before the High Court by way of appeal or judicial review; but the vast 
majority will not. Perhaps we need a mechanism for referring or transferring some 
of them to the High Court at an interlocutory stage.” More importantly, we need 
to have a much clearer idea of which cases ought to be ending up in the High 
Court. Unfortunately, the Law Commission seems to have given little thought to 
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this question, and it is perhaps to be doubted that such thought could be easily 
accommodated within the parameters of the Consultation Paper. 


Procedure and Substance in Public Law 


Because the Commission concentrates on procedure and remedies, and because it 
is unlikely to recommend the total abolition of the special procedural regime 
embodied in RSC Ord 53, its Report will probably not address a serious confusion 
which seems to be creeping into the law. The confusion is partly a result of the fact 
that the main criterion for defining the scope of application of Ord 53 — the 
distinction between public law rights and private law rights — refers to a 
substantive element of the applicant’s case. It is also partly a result, I believe, of 
the decision in the Takeover Panel case.° In that case, invoking the jurisdiction of 
the court by way of an application for judicial review (AJR) under Ord 53 resulted 
in the case being decided according to substantive principles of public law. 

The confusion is that the substantive law applicable to AJRs is public law, while 
the substantive law applicable in actions outside Ord 53 is private law. For 
example, in Ali v Tower Hamlets LBC,’ Nolan LJ seems to have thought that the 
test for whether a local authority was in breach of statutory duty would vary 
according to whether the issue was raised by an AJR or by an action in tort or 
breach of statutory duty in the County Court. Again, in the Takeover Panel case, 
the Court of Appeal apparently assumed that if the Panel was not amenable to an 
AJR, its decision could not be judicially reviewed according to public law 
principles. But the confusion is most obvious in the public employment cases in 
which the classification of the employment relationship as public or private seems 
to settle not only the question of the proper forum to hear the dispute but also the 
law applicable to deciding it. Thus, Fredman and Morris are moved to suggest a 
forum which can apply public law and private law at the same time.’ I am not 
aware of any rule or principle which says that the High Court cannot do this 
already. 

Of course, this confusion is by no means universal, as cases such as Roy v 
Kensington and Chelsea and Westminster FPC? and Anns v Merton LBC! 
show. Public law issues can be raised collaterally in actions based on private law 
wrongs brought outside Ord 53. It seems much less clear whether private law 
issues can be raised (even collaterally) under Ord 53: and whether public law 
issues can be raised directly, by way of an application for a declaration or an 
injunction, outside Ord 53 other than collaterally to a private law claim.!! The 
basic point is that the question of what procedure a litigant must follow should be 


6 Rv Panel on Takeovers and Mergers, ex p Datafin plc [1987] QB 815. 

7 [1992] 3 WLR 208, esp 211D—E. 

8 S. Fredman and G. Morris, ‘Public or Private? State Employees and Judicial Review’ (1991) 107 LOR 
298. 

9 [1992] 1 AC 624. 

O [1978] AC 728. 

I See Rv Lord Chancellor, ex p Hibbit and Saunders (a Firm), The Times, 12 March 1993; in this case, 
a public law issue could not be raised against a public respondent by AJR because it concerned 
precontractual conduct — a matter of private law, so it was said. But private law says very little about 
precontractual conduct. So could the issue have been raised in an action outside Ord 53? Why should 
an applicant willing to accept the strictures of Ord 53 not be allowed to raise matters of private law 
against public bodies by AJR? Since the court accepted that the respondent had acted ‘unfairly,’ what 
possible justification was there for dismissing the claim? 
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divorced entirely from the question of what rules of substantive law should be 
applied to the case, because the reasons and justifications for having special public 
law procedural rules are quite different from the reasons and justifications for 
having substantive public law rules distinct from rules of private law. I suspect that 
nothing short of the total integration of judicial review procedure into the 
mainstream of the Rules of the Supreme Court will overcome the tendency for 
public law procedure and substantive public law to intertwine. 


Leave 


It seems unlikely that the Law Commission will recommend the abolition of the 
requirement of leave. Nevertheless, a good case for abolishing it can be made, 
even if one acknowledges that it saves respondents a certain amount of time and 
expense. In the first place, against the savings to respondents who need not, and 
usually do not, appear to contest applications for leave, must be set the cost to the 
legal system of processing that proportion of applications which might never have 
been made if the leave stage did not exist. There is anecdotal evidence to suggest 
that the combination of the short time limit under Ord 53, and the relative ease and 
cheapness of making a leave application, generate litigation. 

Second, leave applications are increasingly being seen as a form of ‘summary 
hearing.’ Indeed, Lord Woolf considers it one of the justifications for the leave 
stage that it offers applicants a cheap source of authoritative legal advice.” 
Increasingly, respondents are appearing, sometimes at the request of the court, to 
oppose leave applications. The Law Commission apparently thinks there is a case 
for finally deciding certain issues, such as standing, whether the application is in 
time, and whether alternative remedies have been exhausted, at the leave stage. 
The longer the leave stage becomes, and the more issues which fall to be decided at 
that stage, the less justification there is for not turning the leave stage into the (one 
and only) hearing. 

Third, although we know very little about the settlement out of court of public 
law litigation, the desirability or otherwise of the leave requirement cannot be 
judged without giving this matter some thought. To say that a dispute or complaint 
has been settled out of court is to make an assumption that the dispute or complaint 
might have ended up in court and that, in some sense, it has been resolved ‘in the 
shadow of court proceedings.’ There are undoubtedly very many complaints 
against bodies, the activities of which are subject to public law, which would never 
end up in court (or, for that matter, before any other formal complaint-handling 
body); but we really have no idea of how many public law complaints could 
meaningfully be said to have been settled out of court. In general, settlement out of 
court is not only desirable but also necessary to prevent the court system becoming 
intolerably overloaded. Against this, settlement of public law litigation may not be 
desirable if, as a result, the grievance of an individual litigant is dealt with to that 
person’s satisfaction but wider issues of public interest or of the legality of 
governmental action remain unconsidered. 

The settlement process is a bargaining process, and it is, as we know from 
research into the settlement of tort claims,’ much affected by the relative 
bargaining strengths of the parties. In the private law context, the institution of 
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court proceedings is one of the few ways in which an ordinary tort plaintiff can 
bring pressure to bear on a recalcitrant insurer. By analogy, one might expect, in 
the public law context, that obtaining leave to apply for Judicial review would put 
the applicant in a powerful bargaining position and, conversely, that refusal of 
leave would normally bring the bargaining process to an end. On the other hand, 
Sunkin, Bridges and Mészáros believe that the leave requirement itself operates ‘as 
a disincentive to public authorities to review their decisions at an early stage with a 
view to reaching settlements with prospective applicants for judicial review.’'4 It 
might be thought that the short time limit under RSC Ord 53 would exacerbate this 
problem. The respondent might have little to lose by delaying, in the hope that the 
court will deal with the complaint for it by refusing leave. 

The Consultation Paper does not contain much discussion of the dynamics of the 
settlement process nor the relevance to it of the leave requirement.!> The 
discussion in section 11 of the Paper of liability for the costs of applications for 
leave is couched in the rather. formalistic language of ‘discontinuance of 
proceedings’ and action to ‘pre-empt failure in the proceedings’ (para 11.5). The 
issue which the discussion does not really address is whether the leave stage ought 
to be treated as an independent judicial proceeding, or rather as part of a larger 
transaction which will culminate either in a ful] hearing or in a settlement out of 
court. It might be argued that, where a case goes to a full hearing, the costs order 
Should cover both the leave and the hearing stages; and that where a case is settled 
after the grant of leave, it should be left to the parties to negotiate about the 
payment of costs. On the other hand, it might be thought that, since leave is a 
precondition of a hearing, the issue of who pays the costs of the leave stage (and, 
indeed, of the settlement process) should not be left to the vagaries of the 
settlement process. The Law Commission Suggests that the rule that costs follow 
the event might need to be modified in public law cases because such cases often 
raise matters of public interest. For the same reason, it might be argued that the 
non-interventionist attitude of the law to the settlement of private law disputes out 
of court and to the cost of doing so is inappropriate in public law. 


Appeals and Judicial Review 


It is extremely unlikely that the Commission will recommend abolition of the 
distinction between appeal and review. The Consultation Paper is divided into two. 
Judicial review and statutory appeals are dealt with separately, even though one of 
the issues considered in relation to judicial review is whether the High Court, when 
exercising supervisory jurisdiction, should have power to substitute its decision for 
that of the respondent. And yet, the only distinction of any practical importance 
between appeal and review is that a court exercising review jurisdiction does not 
have the power of substitution. It is often said, of course, that appeal and review 
also differ in that review is concerned only with the legality of a decision and not 
also with its merits, which can only be questioned by an appeal. This is not the 
place to examine this assertion in detail. All that need be said is that, even if it is 
true, it does not follow that a power of substitution is incompatible with the review 
jurisdiction. The basis of the no-substitution rule is that a holding by a 


14 M. Sunkin, L. Bridges and G. Mészáros, Judicial Review in Perspective (London: Public Law Project, 
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reviewing court that a challenged decision was wrong does not necessarily 
determine what the correct decision would have been. This is most obviously the 
case where the ground of challenge is procedural. Once this is accepted, then some 
notion about the proper distribution of decision-making power between the courts 
and governmental bodies can be used to justify limiting the power of the reviewing 
court to quashing the ‘illegal’ decision. 

There may be cases in which the premise of this argument is not satisfied, 
because holding a particular decision to be illegal necessarily points to the correct 
decision. As the Law Commission says: 

Where the grounds for review are that there has been an error of law which, once corrected, necessarily 


leads to an obvious outcome, an order remitting the case to [the respondent] may now appear to be a 
remnant of an outmoded insistence on procedural (sic) propriety." 


Is there any reason why the High Court, when entertaining challenges to decisions 
of inferior courts, and of tribunals and administrative bodies, whether by way of 
‘appeal’ or ‘review,’ should not have the power to choose between quashing the 
challenged decision, remitting the matter back to the respondent for further 
consideration in accordance with the decision of the High Court, or substituting its 
own decision, as seems appropriate on all the facts of the case. Does not the 
distinction between appellate and supervisory jurisdiction cloud the basic 
questions; namely, which is the appropriate body (High Court, tribunal, 
ombudsman, etc) to deal with this dispute, on what grounds should this particular 
decision be challengeable, and what should the powers of the ‘reviewing’ body be 
in relation to it? 

As mentioned earlier, what the Law Commission’s work will not achieve is a 
broadly-based rationalisation of what might be called the ‘administrative justice 
system.’ From this wider perspective, it makes little sense to tinker with the law 
about appeals to the High Court and about judicial review without considering the 
respective roles of the various bodies involved in dealing with challenges to 
exercises of public power. Such a broad review is clearly outside the 
Commission’s current programme, and it is perhaps beyond its remit. If so, we 
need some body charged with overall supervision of the administrative justice 
system and with the task of developing a rational system of administrative justice, 
unconstrained by the patchwork which we currently have. 


Discovery 


British government thrives on secrecy. In a system committed to open 
government, the law of discovery would not be so politically charged as it is in 
England. Here, discovery of documents in the name of the fair disposal of 
litigation presents a threat to government secrecy and appears as a judicial 
intrusion on the freedom of the government which requires constantly to be 
scrutinised and justified. If the starting point was a presumption in favour of 
freedom of government information, then the answer to the question of whether 
the test for discovery should be applied in the same way in public law litigation as 
in private law litigation would be clearly in the affirmative. Similarly, any idea that 
the Crown (that is, central government) should be specially immune from 
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discovery would obviously be untenable. Equally untenable would be any 
argument that discovery should require a court order in public law litigation when, 
in similar circumstances, it would be automatic in private law litigation. 

But the Law Commission apparently endorses the current system’s bias in 
favour of secrecy by seeing the issue in terms of discouraging litigants and courts 
from preferring private law procedure over Ord 53 procedure in order to have 
access to automatic discovery. Of course, even in private law litigation, discovery 
is not automatic if the proceedings are begun by originating summons, simply 
because automatic discovery is not always necessary or appropriate. If it is, then it 
should be available whoever the respondent and whatever the form of the 
proceedings. As against public authorities, the law of discovery should be seen as 
an aspect of freedom of information, not as an intrusion on privacy. 

Other important issues also arise in this context. For example, discovery of 
documents cannot be properly considered in isolation from the giving of reasons 
for decisions; or from the suggestion that some form of pre-leave discovery should 
be available.’” Lord Bridge revealed at a recent conference!® that it was only by 
obtaining discovery in Anisminic Ltd v Foreign Compensation Commission that the 
ground of challenge which eventually succeeded was identified. If there was a 
general obligation to give reasons, the pressure for discovery might, in many 
cases, be less. Pre-leave discovery could improve the quality and reliability of 
decision-making at the leave Stage, although it might also contribute to the 
transformation of the leave stage effectively into a hearing. The importance of 
discovery is also related to the possible role of amici curiae and ‘public interest 
intervenors’ in public law litigation; or the possibility that one of the jobs of a 
Director of Civil Proceedings!® might be to provide courts with relevant 
information about the conduct of government business which the litigants were 
unable or unwilling to provide. 


EC Law 


It is now clear that English administrative law will, over the next few decades, be 
profoundly influenced by European law. European law requires English courts to 
give ‘effective protection’ to ‘Eurorights,’ and we now know that this may result in 
important divergences between rules of English law concerned with the protection 
of Eurorights and rules of English law concerned with ‘Anglorights.’ This is 
undesirable. I am not advocating that every development in European 
administrative law should be uncritically accepted into English law, but European 
law developments certainly deserve careful consideration, partly because the 
European Court, being much less tramelled than English courts by the weight of 
tradition and precedent, is in a better position to reason from first principles.” In 
my view, the way to deal with European developments is to have some sort of 
standing body with the responsibility of advising whether divergences between 
European law and English law should be removed. 


17 Sunkin, Bridges and Mészáros, op cit n 14 above, p 97. 

18 At a one-day seminar to discuss the Consultation Paper held at Robinson College, Cambridge on 15 
May 1993. 

19 See Lord Woolf, op cit n 12 above, pp 109— 113. 

20 J. Schwarze, European Administrative Law (London: Sweet & Maxwell, 1992) 59—64. 
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Costs 


The Law Commission floats the idea that the ordinary rule that costs follow the 
event may not always be appropriate in public law cases, especially when 
applicants act as ‘private Attorneys-General.’ Once again, the issue of the costs of 
judicial review applications is just part of a wider issue about the funding of public 
law litigation. Why, for instance, does the Commission not also consider the 
question of costs in the context of appeals? And how can the question of costs be 
properly considered without also examining, for example, the funding of judicial 
review applications by groups, the funding of claims before tribunals, and the 
possible role of a Director of Civil Proceedings in initiating (and funding) public 
law litigation? 


Conclusion 


The Law Commission should not be blamed for limitations in its work which are 
an inevitable product of the political and institutional framework in which it 
operates. In the public law context, it is probably true that only academics have any 
professional or ideological interest in the development of the administrative justice 
system as a whole; but in political terms, they are the least important section of the 
Law Commission’s constituency. The Commission is in the business of practical 
law reform and is not in a position to propose or promote large-scale 
rationalisation or reform. Large-scale institutional reform is not politically 
impossible, as the Australian experience at the Federal level shows.”! There, a 
series of Acts passed between 1975 and 1982 established a general administrative 
appeals tribunal, the office of ombudsman and an administrative review council 
with general oversight of the administrative justice system. In addition, the 
substantive law of judicial review was modified and recast in statutory form, and 
the principle of freedom of information was given statutory force. 

This rash of legislative activity was immediately triggered by the work of the 
Commonwealth Administrative Review Committee (the Kerr Committee), which 
was appointed in 1968 in response to mounting criticism of the administrative 
justice system then in operation and which reported in 1971. The major criticism 
of the report and of the system to which it gave rise was that it diverted attention 
and resources away from improving the quality of primary governmental decision- 
making by organisational methods, and from internal quality-control mechanisms 
onto formal external review. The most obvious reply to this criticism is that the 
system established in the wake of the Kerr Report was meant to supplement, not to 
substitute for, measures to improve the quality and quality-control of primary 
decision-making. Some critics also thought that the case against the centralisation 
of the tribunal appeals process (which had been put by the Franks Committee) had 
been given insufficient weight. 

I am not advocating adoption of any particular aspect of the Australian system in 
this country, but using the Australian experience only as an illustration of what is 
possible if a broad review of mechanisms for exercising control is undertaken. 
Certainly we should not concentrate too much on formal, external and legally- 
based accountability mechanisms at the expense of developing the internal 
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decision-making and complaint-handling procedures of bureaucracies. On the 
other hand, an argument can be made to the effect that the law could play a larger 
role in preventing the abuse of public power.?? 

The point is that the Law Commission Consultation Paper is a response to a 
particular ‘crisis’ in the court system, and it addresses what those most intimately 
involved with that part of the court system (judges and practitioners) perceive as 
the immediate causes of the crisis. Perhaps the work of the Law Commission will 
contribute to the smoother operation of the judicial review mechanism, and 
perhaps it will result in some rationalisation of the chaotic jungle of provisions for 
appeals to the High Court. But it will not achieve wider systemic change because it 
does not address large issues of system design. Views will no doubt differ as to 
whether broader reform is possible or desirable, and on whether or not the Law 
Commission’s current work should count as a success in law reform terms. Nor 
should those who think that more far-reaching reform would be desirable be too 
optimistic about the prospects. As is shown by the resistance of successive British 
governments to the continuing and increasing pressure for freedom of information 
legislation, the strength of the constitutional arguments in favour of reforms which 
threaten to make life harder for governments is of little avail against the collective 
self-interest of politicians and civil servants. 
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Institutions of private law are often justified on the grounds that they allow the 
widest possible scope for individual freedom. Similarly, constitutional principles 
organising and restricting the power of the state are thought to protect freedom of 
individuals from state coercion. These are only two examples of the many ways in 
which the protection of freedom provides a justification for institutional 
arrangements of political power and social interaction. The distinction between 
private rights and public powers, which runs through the structures of the liberal 
state, is itself based on the imperative to preserve freedom for individuals. It is 
often suggested by critics, however, that this justification of liberal institutions is 
not as convincing as its common use suggests. This is because the liberal account 
of freedom presupposes a controversial, or at least contestable, account of the 
constitution of the self and its relation to social structures. These criticisms suggest 
that any theory of freedom will have to be grounded on a more fundamental set of 
assumptions about the exercise of free will, the nature of individual identity and the 
importance of social contexts.! Within the framework of this debate, liberals and 
critics agree that an undertaking of other fundamental philosophical tasks is closely 
related to the discussion of any political theory advocating the protection of 
freedom. 

In his award-winning book, Freedom, Volume One: Freedom in the Making of 
Western Culture, the Harvard sociologist Orlando Patterson presents a radically 
different discussion of freedom. He suggests that a theory of freedom requires a 
historical understanding of its development. To comprehend what freedom is and, 
as a consequence, to be able to ask if it can serve as our most fundamental political 
value, we have to trace the historical processes that shaped freedom. For 
Patterson, this is not one task among others, but the only worthwhile inquiry 
concerning the concept of freedom. In his view, nothing is to be gained from 
abstract philosophical reflection. Instead, theorists of freedom should ground their 
thinking on an historical study of the particular facts of freedom. Both critics and 
advocates of freedom are mistaken if they think that their debate turns on more 
fundamental philosophical positions. Patterson sets out to show that the historical 
reconstruction of freedom provides a definitive answer to the old question. It 


en 
*Corpus Christi College, Cambridge. 

I am grateful to Duncan Kennedy, Matt Kramer and Ingrid Scheibler for their comments on earlier drafts. 
Mistakes are mine alone. 


1 For a recent restatement of the terms of this debate, see Jack Krittenden, Beyond Individualism: 
Reconstituting the Liberal Self (New York: Oxford University Press, 1992). 

2 Winner of the 1991 National Book Award for Non-Fiction in the United States. Henceforth, numbers 
in brackets in the text refer to pages of this book. 
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reveals that, ultimately, the liberal attachment to the paramount value of freedom 
is not justified: i 
Try as they might — and Western philosophers and moralists have tried mightily — the brute historical 
fact remains that we have been unable to transcend the evils that come with the blessings of personal 
freedom (p 403). 
Patterson tries to convince the reader that much common wisdom about freedom is 
mistaken, and in doing so he goes into the discussion of several historical periods, 
sometimes familiar to the general reader and sometimes more obscure. The 
breadth of the book’s scope and the wealth of its sources make it a fascinating read 
and reveal Patterson’s impressive command over diverse areas of study. His basic 
argument, however, is a simple one, and I will concentrate on that. My concern 
will be to discuss what it is that these historical queries reveal about freedom. 


1 The Historical Reconstruction of Freedom 


Patterson postulates that history is the most relevant issue in political morality and 
that if we want to understand freedom we should move from the abstract 
conceptual level to the historical and particular. His book is offered as an example 
in this direction. 

Patterson’s project begins by highlighting what he calls an ‘extraordinary 
intellectual paradox.’ He states that ‘Western civilization, by taking its most 
important ideal and core value for granted, has failed to ask the most important 
question about it, namely how and why did freedom emerge, develop, and become 
institutionalized as our civilization’s pre-eminent ideal?’ (p xi). One might ask, 
however, why is the question of the historical origins of freedom so important? 
Patterson offers two reasons. First, he observes that the concept of freedom is not a 
‘natural concept,’ one that we are ‘born with,’ but one that was ‘invented,’ or 
rather ‘socially constructed as a value.’ This entails that ‘there is nothing at all self- 
evident in the idea, or more properly, the high esteem in which we in the West hold 
freedom’ (p x). A history of freedom gives, then, an account of its ‘social 
construction as a value.’ 

The second justification for a history and not a philosophy of freedom is that the 
notion of freedom was constructed by ordinary people through ordinary social 
action. The philosophers came later: 

Almost from the moment freedom first entered the stream of Western History, a struggle began to 

redefine it philosophically, to embrace and redefine it apart from its vulgar base, and to render it 

coherent and acceptable to thinking people and their audience (p 2). 

In this way, two different concepts bear the name of freedom. One is the ordinary 
concept of freedom, as ‘ordinary men and women have understood it — vague, to 
be sure, yet intensely held, a value learned in struggle, fear and hope’ (p 3). The 
other is the so-called ‘true freedom’ of the philosophers, who, by trying to 
rationalise and reconceptualise it, defined freedom as what ‘they most favored.’ As 
a result, the idea of freedom was greatly distorted. Patterson draws a distinction 
between ‘social action,’ where the ordinary concept is grounded, and ‘social 
thought,’ which provides the philosophical (and therefore distorted) account of 
freedom. True freedom, then, is the ordinary one that sprung out of social reality 
and not out of speculating minds. Action is more important than the discussions of 
what he calls ‘the intellectual elite.’ 

Patterson insists that his project is not philosophical in nature. He says that ‘this 
book is not a philosophical study of what [freedom] is or should be. Rather it is a 
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historical sociology of our most important cultural value’ (p xi). The ordinary 
concept of freedom was taken up by philosophers, and they are studied ‘only 
insofar as their views have influenced the valorization, understanding, and 
institutionalization of the value’ (p xi). Philosophers (at one time referred to by 
Patterson as “intellectual sinners’) in fact ‘despised what ordinary people thought 
about [freedom]’ (p 2) and, at least in Greece, defined it as ‘the very opposite of 
what any sane, ordinary person on the streets of classical Athens, or in the market, 
assembly or palaestra, would have imagined it to be’ (p 2). 

Patterson’s distrust for philosophy is asserted rather than explained. It is 
unfortunate that he does not elaborate on what exactly is a philosophical claim as 
opposed to an historical one. As long as this distinction is not explained, the reader 
will find it difficult to accept that Patterson’s project is independent from wider 
philosophical questions. Even if philosophy is defined narrowly, it is not clear that 
this project lies outside it, that it avoids taking a philosophical position towards 
general questions. A few examples illustrate this point. What, for instance, is the 
distinction between ‘social action’ and ‘abstract thought’? Does not the claim that 
‘ordinary people’s’ use of the word ‘freedom’ is what really matters sound very 
much in tune with ‘ordinary language’ philosophy? Finally, does not the rejection 
of an a priori notion of freedom in favour of a ‘socially constructed’ one sound 
very philosophical indeed?? 

Despite these problems (some of which will be taken up later), Patterson’s 
approach could still illuminate us. It could possibly provide a useful and original 
insight into the concept of freedom. Patterson might be wrong in believing that this 
is not philosophy at all, but he might be right in that this is how one (even a 
philosopher) discovers what freedom is. What, then, does the reconstruction of the 
history of freedom reveal? Patterson’s claim is that it reveals an original definition 
of freedom: behind ‘the term’s numerous shades of meaning there are three ideas, 
closely related historically, sociologically, and conceptually, which may be called 
personal, sovereignal, and civic freedoms’ (p 3). When people talk about freedom, 
they refer either to all three as a ‘harmonious whole,’ or they emphasise one or the 
other independently. 

Personal freedom ‘gives a person the sense that one, on the one hand, is not 
being coerced or restrained by another person in doing something desired and, on 
the other hand, the conviction that one can do as one pleases within the limits of 
other persons’ desire to do the same’ (/oc cit). Both negative and positive liberty 
should be included here, ‘whatever philosophers may think’ (loc cit). Patterson 
criticises Isaiah Berlin for his attempt to draw a clear line between negative and 
positive freedom and especially for ‘his attempt to confine [freedom] to a purely 
negative meaning’ (loc cit). He praises Bertrand Russell, on the other hand, for 
seeing that a meaningful freedom entails ‘the attainment of a condition for the 
satisfaction of desires’ (loc cit). Personal freedom, then, has both a negative and a 
positive dimension. 


3 The preference for history over philosophy cannot be based on a distinction between descriptive 
(historical) and normative (philosophical) claims, since Patterson’s ultimate aim is a normative one, to 
show why freedom cannot be the fundamental moral value: how it has caused great evil, as well as 
good. For this reason, the preference for history cannot be based on the ‘objectivity’ of history, the 
research of facts, as opposed to the ‘subjectivity’ of the philosophical quest for values. Even if one 
were willing to interpret Patterson as adopting this distinction, one would have to admit that his 
conclusion denies it. Patterson is discovering the value of freedom precisely through history, and 
hence makes such a distinction sit uncomfortably with the thesis as a whole. It is rather that ne 
inquiry grounds our value judgments. 
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The second form of freedom, sovereignal freedom, is ‘the power to act as one 
pleases, regardless of the wishes of others’ (loc cit). This entails the necessary 
restriction of the liberty of others. Patterson notes that modern philosophers have 
not accepted that the restriction of others can be part of freedom. He believes that 
this shows the difference between philosophy and history. Only the latter can 
capture the reality of freedom: 

It may, indeed, be illogical and immoral to desire for oneself the absence of obstacles, only to be able to 

restrain others, but, as this work will demonstrate, it is a sociohistorical fact that human beings have 

always sought to do just that, and have frequently succeeded in doing so. What is more, they have, until 


quite recently, found no problem calling such constraint on others ‘freedom.’ The idea that there is 
something wrong with this is one of the peculiar products of Enlightenment Rationalism (p 4). 


The assumption here, following the distinction between action and thought noted 
above, is that the definition of the concept of freedom should accurately 
correspond to ordinary social ‘reality.’ In this sense, Patterson’s project is, at least 
initially, descriptive. We have to admit that, in reality, some aspects of freedom 
restrict others.* For Patterson, one of the most significant merits of the historical 
reconstruction of freedom is that it brings this fact to light. 

The third form of the concept of freedom is civic freedom, which is ‘the capacity 
of adult members of a community to participate in its life and governance’ (p 4). 
This is the familiar notion of a freedom to participate in government. It involves 
the classical list of rights to democratic participation. 

After this account of freedom has been outlined, the book turns to showing how 
these three notions of freedom were formed in ancient Greece and how they 
evolved through Hellenistic and Roman thought to the Western Middle Ages. To 
summarise greatly an argument which takes four hundred pages to develop fully, 
the author’s thesis is that, through change, a fundamental continuity in the Western 
conception of freedom was preserved. It is argued that modern liberal accounts of 
freedom have their direct origin in the classical Greek world and especially in 
struggles related to slavery and patriarchy. 

Patterson appears to believe that his work accomplishes two aims. First, to show 
that the concept of freedom cannot be taken for granted. It is not simply given by 
rational reflection or reason alone. Freedom as a socially constructed value is the 
offspring of painful conflicts and struggle. In fact, part of Patterson’s thesis is that 
it was the unfree who first talked about freedom and that we can only understand its 
meaning by recovering their story. Freedom then becomes predominantly the 
history of the unfree. His second aim is to remind us that the good of freedom 
always entails some corresponding evil. He says that ‘the history of freedom and 
its handmaiden, slavery, has bruited in the open what we cannot stand to hear, that 
inhering in the good which we defend with our lives is often the very evil we most 
abhor’ (p 402). All three aspects of freedom have caused great evils, either by 
inducing selfishness and greed, or by enabling people to brutalise, conquer and 
uproot others, or finally by leading the way to oligarchies that excluded and 
dominated others (pp 403 — 405). The tone of the conclusion is far from sanguine: 


4 Patterson claims that if we find this morally unacceptable, it is because of the ‘peculiar’ effects of 
‘Enlightenment Rationalism.’ This is an odd statement. One can recognise that the restriction of others 
is a necessary implication of any freedom, but still see this as problematic. Unjust restrictions cannot 
seek justification on the grounds of the unavoidable nature of restriction. Some restrictions might be 
preferable to others, and some restrictions might be totally unacceptable. The realisation that there 
exists a choice over, and a dilemma between, different arrangements of social life was not a product of 
the Enlightenment, but the very foundation of Greek political philosophy. 
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What we have learned, rather, is the tragic interdependence of good and evil. To its great credit, 
Western culture has never tried to conceal this terrible truth, although it is one our present era is all too 
eager to shun (p 405). 


2 History and the Meaning of Freedom 


Patterson traces the historical origins of freedom. By doing this, he hopes to gain a 
new insight into what freedom means and what it is really worth as a political 
value. Although freedom was socially constructed as a value in very different 
societies of the past, Patterson claims that it has a core meaning which has 
remained unchanged. This unchanged core is his tripartite definition of freedom as 
personal, sovereignal and civic. This finding is puzzling. How is it possible that 
the meaning of freedom has remained the same when almost nothing else has? And 
in what sense is this definition of freedom different from the a priori (or 
‘essentialist’) definitions of natural lawyers and other liberal theorists? 

The key to this question is Patterson’s notion of the social construction of the 
concept of freedom. The idea of social construction requires clarification that is 
not found anywhere in the book. If his claim is that, because freedom was socially 
constructed, it cannot be of fundamental value, this will imply that only non- 
socially constructed values can be fundamental. The following phrases are 
illuminating: 

Since valuing freedom is not a part of the human condition, not something we are born with, we must 


inquire not only into our reasons for the West’s extraordinary devotion to it but into the circumstances 
under which it was first invented or socially constructed (p xi). 


To what moral reality do non-constructed, ‘natural’ moral concepts correspond? 
To claim that only some values are historically constructed is to depart from the 
neo-pragmatist (epistemological) assertion about the social construction of reality 
which claims that all understanding, all interpretations of reality, are socially 
constructed.°> By distinguishing ‘invention’ from ‘discovery’ of the human 
condition, and by assuming that the latter is a possible goal of moral thinking, 
Patterson is accepting some form of moral realism that sits very uneasily with his 
project of an historical reconstruction of political morality. The questions 
surrounding the notion of a contingent and not all-encompassing ‘social 
construction’ do not receive any answers in the book, which after all, as its author 
stated in advance, is not a philosophical one. 

There is a major difficulty for anyone who wants to establish the continuity of 
the concept of freedom in history: Benjamin Constant’s seminal work on the 
concept of liberty in the ancient and the modern world. In his book, The Spirit of 
Conquest and Usurpation, as well as in his better known essay, The Liberty of the 
Ancients Compared With That of the Moderns, Constant drew a clear distinction 
between ancient and modern society. He opposed those French revolutionaries 
who, following Rousseau, aspired to apply classical Greek ideals to France, by 
arguing that the structure of modern society, and its size, made these plans 


5 Iam referring to the work of Richard Rorty and Stanley Fish. See, for example, Rorty, Contingency, 
Irony and Solidarity (Cambridge: Cambridge University Press, 1989); Fish, Doing What Comes 
Naturally: Change, Rhetoric, and the Practice of Theory in Literary and Legal Studies (Oxford: 
Clarendon Press, 1989). 

6 Both included in Benjamin Constant, Political Writings (translated and edited by Biancamaria Fontana, 
Cambridge: Cambridge University Press, 1988). 
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implausible. The ancient account of liberty involved participation in one’s 
community. Public life was thought to lead to the Good Life and to personal 
perfection. On the other hand, the private side of life was thought to be a mere 
necessity, conveniently surrendered to women and slaves. In modern society, 
however, this vision was both unattractive and impossible. Owing to the transition 
to a way of life characterised by the importance of the market economy and the 
formation of urban metropolises, we cannot preserve a spirit of classical 
community any longer. What is important for modern people is personal freedom; 
to be able to withdraw to their own private realm and pursue their own projects, 
their own conceptions of the Good. Liberty for the moderns separates individuals 
from the State.’ 

Patterson claims that all three forms of freedom appeared in the classical world. 
His argument is this: it is true that Greek men cherished values of participation in 
public life and detested those who withdrew from it. But the notion of personal 
freedom was created not by them, but by those who lacked it, namely women and 
slaves. The modern concept of personal freedom was present in ancient Greece in 
the minds of women, who feared that the city’s defeat in war would mean death for 
men and enslavement for themselves and slaves, who had already suffered that 
fate. Those who insist that personal freedom was absent from the Greek world are 
not taking into account the views of the majority of the Greek population, women 
and slaves. 

There is a fundamental problem with this argument. The modern conception of 
freedom is based on the opposition of the individual and the state. The realm of 
individuals, the private sphere, has to be protected against intrusions by state 
coercion. The establishment of inviolable individual rights makes this distinction 
even more important, and the test for a free society becomes the extent to which it 
respects the rights of individuals. Either as elements of a natural order, or as 
simply mundane achievements of modern constitutions, rights become 
indispensable for an understanding of freedom. This conception of a public/private 
distinction is also connected with the emergence of state legal systems and the 
emphasis on law as a rational discipline.® 

It is more likely, then, that the modern view of freedom would have been 
incomprehensible to the ancients. Firstly, they did not possess any concept of 
rights. Secondly, their conception of law was altogether different from our own.’ 
Is it then still possible that, despite all these differences, women and slaves did 
share our notion of personal freedom? A positive answer seems so unrealistic as to 
require a rethinking of the question. 

One should remember that Patterson draws a distinction between social action 
and social thought. His account of freedom is one of ordinary individuals and not 
one of academic lawyers or philosophers. He can probably claim that a juridical, 
complex account of freedom is not what matters; it was not shaped in action, but in 
removed contemplation. If we find it difficult to believe that the ancient world 


7 Recent literature continues to confirm Constant’s views. See, for example, Jacqueline de Romilly, La 
Gréce Antique å la Découverte de la Liberté (Paris: Fallois, 1989); Cornelius Castoriadis, ‘The Greek 
Polis and the Creation of Democracy’ in his Philosophy, Politics, Autonomy (New York: Oxford 
University Press, 1991). 

8 Nigel Simmonds, The Decline of Juridical Reason (Manchester: Manchester University Press, 1984) 
pp 17—33. Simmonds points out that ‘modern legal science rests on a model of the legal order as 
delimiting the legitimate spheres of conflicting interests ... This classical form of legal science is 
wholly appropriate only to the legal order of a market society’ (ibid p 28). 

9 Simmonds, ibid p 38. 
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shared our ideas about freedom, it is because we have in mind a philosophical 
definition and not the common person’s view of freedom. Therefore, the question, 
if the juridical conception of personal freedom protected by rights was shared by 
Greek women, was misguided. Patterson would answer that, of course, the 
modern philosophical definition of freedom was not present in the ancient world. 
What was, however, present was the ‘ordinary’ idea of it. 

It is probably evident now how problematic this distinction between 
philosophical thought and ordinary action is. Is the modern vindication of the 
private realm against the state ‘philosophical’ or ‘actual’? If juridical conceptions 
of entitlements shape our common sense thinking about freedom, why should we 
ever have to discard them as a philosopher’s play? When Patterson rejects the 
‘thought’ about freedom in favour of ‘action’ in relation to it, he in fact rejects the 
relevant historical context in favour of an ahistorical view of what freedom is. His 
argument requires us to neglect the factors that separate our society from the 
ancient, by characterising them as exclusively philosophical or technical, thus 
making it possible to claim that from the rest of the evidence we must conclude that 
we did not differ that much after all. 

One should at this point recall Patterson’s definition of personal freedom. He 
claims that ‘personal freedom, at its most elementary, gives a person the sense that 
one, on the one hand, is not being coerced or restrained by another person in doing 
something desired and, on the other hand, the conviction that one can do as one 
pleases within the limits of other persons’ desire to do the same’ (p 3). According 
to this definition, freedom is connected to a sentiment of freedom. What the free 
agent actually feels, as a matter of fact. This primarily psychological account of 
freedom could perhaps be appropriate within a framework of explanatory 
sociology. But is it casting any light on the concept of freedom? From a 
psychological perspective, one might claim that the sentiment of liberation is the 
same for ancients and moderns. But is this interesting at all to those concerned 
with clarifying what freedom is? 

Personal freedom, as a concept of political morality, is a type of relation 
between people, a ‘pattern of social forms,’ to use John Rawls’ phrase." It relates 
the agent, who is considered to be free, or unfree, with a second party who is, or is 
not, restricting the former’s freedom. The debate about defining freedom, either in 
a negative or a positive form, is essentially about identifying of what this relation 
consists. The relevant questions are: What counts as coercion? When is someone 
free? These questions cannot be answered with reference to the respective feelings 
of the people involved. For the moderns, for example, the conditions of freedom 
are the respect for individual rights and the effective control over the exercise of 
state power. It does not matter if Mr Herbert Spencer is still unhappy with the 
remaining state interference.!? All that matters is what rights he has and how far 
he is actually protected against coercion. The fact that he is not happy with this 
arrangement does not mean that he is not free. It only means that he probably gives 





10 But what makes these feelings similar at all? The definition of what this feeling consists of requires 
some discussion of the agent’s ideas about the individual and society, unless of course one is prepared 
to assume that feelings lack cognitive content and can be defined otherwise. 

11 ‘Whether men are free is determined by the rights and duties established by the major institutions of 
society. Liberty is a certain pattern of social forms’: John Rawls, A Theory of Justice (Oxford: Oxford 
University Press, 1971) p 63. 

12 Herbert Spencer was a leading advocate of an extreme form of laissez faire in the nineteenth century. 
See, for example, his The Principles of Ethics (New York: Appleton, two vols, 1895—98). 
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freedom a different content. We can argue that, despite his discontent, his relation 
to the state meets the standards of freedom. 

For Patterson, the fact that women and slaves wanted to avoid enslavement or be 
freed is sufficient evidence that the notion of personal freedom existed in ancient 
society. This argument, however, fails to take into account the exact content of this 
will to freedom. Obviously, being a master is preferable to being a slave. If 
Patterson takes freedom to be about this simple truth, he presents the question of 
freedom as a problem of our personal self-interest only, that 1s, as a prudential 
question. However, for modern liberals freedom is important as a moral concept. 
It refers to the well-being of everyone. It is the freedom of everyone that becomes 
a unique value for liberalism sometime in the seventeenth century. Patterson’s 
point would have been a convincing one if he could have shown that women and 
slaves were worried not about their own freedom only, but the freedom of all. The 
fact that they wanted to avoid enslavement for themselves does not mean that they 
thought slavery was unnatural or, even more unlikely, that it was morally wrong. 
Their attitude towards freedom must have resembled our own towards misfortune 
or death: a bad but necessary part of the human condition. 


3 Philosophy and History 


I have argued that Patterson’s historical trajectory misses some of the complexities 
of contemporary conceptions of freedom and misunderstands its moral content. 
These criticisms are theoretical, to the extent that they refer to the concept of 
freedom as part of a general understanding of social arrangements aspiring to 
consistency. They point to the theory, or theories, that necessarily lie alongside the 
use of a concept of political morality and to the general connections that the use of 
the concept always implies. An historical study cannot avoid considerations of this 
kind. Far from being strictly theoretical, the exposure of these errors is part of the 
accuracy of the historical description. The historical description of freedom cannot 
avoid being in part intellectual history and hence cannot avoid the discussion of 
theory. 

Patterson’s claim to a non-philosophical discussion of freedom rests on his 
assumption that a part of social action can be described without reference to an 
overview of social arrangements. His attempt to avoid theory is based on treating 
freedom as a simple historical fact, like, for example, the execution of Emperor 
Ferdinand Maximilian on 19 June 1867, as if freedom as part of people’s action 
had a content of its own, not related to the deliberation that gives meaning to it. 
This kind of positivism makes the mistake of assuming a rigid distinction between 
the realm of theory and the realm of particular action. Although one cannot deny 
that questions about facts are different from questions about the considerations that 
prompted them, any possible understanding of the one presupposes the other and 
requires a certain degree of overlap between the projects of the historian and the 
philosopher. If the concept of freedom is present in history as a matter of fact, then 
an integral part of this reality will be the theoretical connections and moral 
considerations that gave meaning to it. 

Where Patterson has gone wrong is in envisaging a very narrow role for theory. 
Instead of seeing it as the systematic continuation of common inquiry, he sees it 
only as an afterthought, which is necessarily removed from events already 
finished. Similarly, for Patterson, the only possible practical philosophy is one that 
seeks eternal truths in a supposed realm of real moral essences. Philosophy, 
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however, even if it necessarily arrives late, does not have to discuss values in 
isolation from the institutions and social histories that shaped them. The dilemma 
between history and philosophy is a false one. Philosophy is not oblivious to the 
historical context of values and political ideas, and sensitive historical 
reconstruction is itself a form of conceptual analysis. This insight was well 
summarised by John Dewey in the following words: 
When it is acknowledged that, under disguise of dealing with ultimate reality, philosophy has been 
occupied with the precious values embedded in social traditions, that it has sprung from a clash of social 
ends and from a conflict of inherited institutions with incompatible contemporary tendencies, it will be 
seen that the task of future philosophy is to clarify men’s ideas as to the social and moral strifes of their 
own day . . . Philosophy which surrenders its somewhat barren monopoly of dealings with Ultimate and 


Absolute Reality will find a compensation in enlightening the moral forces which move mankind and in 
contributing to the aspirations of men to attain a more ordered and intelligent happiness." 


One might not share Dewey’s optimism about the ultimate efficacy of philosophy 
in guiding social action. But when we are thinking of philosophy in these terms, we 
have already moved away from a futile quest for acontextual and ultimate moral 
truths. Patterson’s insight is correct: to understand social reality we need to 
understand its change. This, however, does not mean that philosophy has little to 
offer social theory, as Patterson appears to believe. It only implies that the proper 
understanding of philosophy is as ‘its own time apprehended in thoughts.’ !5 


13 See Simmonds, ibid pp 11—14. 

14 John Dewey, Reconstruction in Philosophy (New York: Mentor Books, 1950; 1st ed, 1920) p 45. For 
a discussion of this position (in the vocabulary of that period: between ‘nominalism’ and ‘idealism’) in 
relation to legal theory, see Morris Cohen, Law and the Social Order (New York: Harcourt Brace, 
1933). 

15 G.W.F. Hegel, The Philosophy of Right, trans by T.M. Knox (Oxford: Oxford University Press, 
1967) p 11. 
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Smart Sentencing (what a dreadful title) reviews the emergence of ‘intermediate 
sanctions’ in the United States over the last decade. Chapters contributed by a 
range of authors deal with intensive probation supervision (IPS), home 
confinement, electronic monitoring, boot camps (or ‘shock incarceration’: where 
have we heard that idea before?), and with further development of fines and 
community service orders. Much of the material in The Persistent Prison? is also 
concerned with intermediate sanctions, or ‘community corrections,’ as they are 
there referred to. McMahon’s study is confined to criminal justice trends in one 
jurisdiction: Ontario. There are, of course, numerous parallels between the 
developments considered in these books and changes in England and Wales over 
the same period. At the time of writing this review, the courts and the probation 
service are struggling here to put into practice the considerable changes to 
community sentences brought about by the Criminal Justice Act 1991. 

How can the increasing emphasis upon, and scale of changes to, community 
corrections in recent years best be explained? In the United States, traditionally, 
there has been little development of intermediate sanctions, with sentencers being 
left in many cases with a stark choice between imprisonment and basic probation. 
The non-emergence of the fine as a significant sentencing option in the United 
States, while it is the mainstay in so many other jurisdictions, seems never to have 
been satisfactorily explained. Now this is changing too. Why the move to 
community corrections? One reason is a belated recognition that intermediate 
options are required between the two extremes of prison and probation, and that 
‘developing an array of sentencing options is an important and necessary first step 
towards a more comprehensive and graduated sentencing structure’ (The Persistent 
Prison?, p xiv). This is the attempt to apply desert principles to community 
sentences, but, as so often in criminal justice reform, theory lags behind practice. 
The most consistent message from the authors of Smart Sentencing, from their 
different perspectives, is that the central reason for community sanctions 
development is the need for fiscal restraint on the burgeoning prison population. 

When reading these books, comparisons between North America, and England 
and Wales, are inevitable. What is said here about unit fines and about electronic 
monitoring is of particular interest. There are now several well-thought-out and 
ongoing day-fine projects in the United States. The best documented is the scheme 
operational in Staten Island. Various studies report more realistic fine levels 
imposed, achieved at the same time as increased revenue from fines and lower 
default rates. So Chapter Eight on ‘The Use of Fines as an Intermediate Sanction’ 
in Smart Sentencing makes depressing reading, since these same optimistic results 
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were duplicated in the unit fine pilot studies in England. How ironic that the 
American movement seems to be gathering pace in this area. In England, the 
government has made a shameful about-turn on unit fines, and abandoned the 
scheme only seven months after its implementation in magistrates’ courts in 
October 1992. The problems which unit fines ran into were entirely of the 
government’s own making, and they were difficulties which the pilot courts had 
successfully avoided. Turning to the electronic monitoring of offenders, there is 
nothing in the North American experience which should tempt us to go down the 
same path. The law on electronic monitoring is already in place in England but, we 
have now been told, it will not be brought into force for financial reasons. T he 
research evidence suggests that electronic monitoring should be excised from the 
statute book, before another political U-turn breathes life back into it. 

There emerges no evidence from this book that any of the newer intermediate 
sanctions ‘work,’ in the sense of making an impact on future law-breaking. ‘No 
significant difference’ is detected between reconviction rates of offenders 
receiving IPS compared with those receiving ordinary probation (p 296). IPS does 
not reduce recidivism over a two-year follow-up period (p 34). Probation with 
electronic monitoring has a re-arrest rate rather the same as for ordinary probation 
(p 91). In a large study of electronic monitoring in Los Angeles, 35 per cent of 
those ‘tagged’ violated the order, and 35 per cent of those who completed it were 
anyway re-arrested within six months (p 91). In another study, 44 per cent of 
offenders confessed to having ‘sneaked out’ during the monitoring process (p 89). 
No difference was found in re-arrest or incarceration rates between those subjected 
to the boot camp experience and offenders who were not (p 114). Not so ‘smart,’ 
after all, perhaps? It still seems that the best we can say, with Martinson (quoted in 
The Persistent Prison?, p 17), is that ‘if we can’t do more for (and to) offenders, at 
least we can safely do less.’ 

Central to the question of community sentences is the relationship between the 
reduction of incarceration rates and the development of ‘alternatives.’ Virtually all 
the essays in Smart Sentencing make reference to this, and the common 
observation is that community sentences were ‘developed primarily’ for the 
purpose of reducing imprisonment. This is said by different writers to be true of 
IPS (p 8), electronic monitoring (p 43) and boot camps (p 111). But of course the 
real driving force behind the changes is not humanitarian, but fiscal. Community 
alternatives are (much) cheaper, and can be made to sound politically viable, if the 
rhetoric is changed from ‘treatment and rehabilitation’ to ‘deterrence and 
incapacitation’ (p 8). The rationale underlying the rapid development of ‘boot 
camps’ in America is along the lines that ‘Millions of Americans have experienced 
military basic training ... or have seen a score of movies portraying basic 
training: boot camps have a face validity’ (Smart Sentencing, p 104). It is 
reassuring to know that all the empirical evidence is firmly in place. Often, the 
new community sentences develop not as real ‘alternatives’ to imprisonment, but 
are added to existing probation programmes to toughen them up, driving ordinary 
probation down-tariff and simply widening the net. The complex manner in which 
criminal justice developments interlink with political expedience is touched on in 
both books, but discussed very perceptively in The Persistent Prison? The author 
subjects the motivation of the correctional service authorities to scrutiny. There is 
a fascinating tension between the probation service’s traditional rejection of 
‘toughening up community sentences’ and shifting the service’s role from 
rehabilitation to surveillance and control, but McMahon notes that the organisation 
which most benefited from the move towards community corrections was the 
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Ontario Ministry of Correctional Services, which has become a more significant 
player in the politics of criminal justice. There are signs that some in the probation 
service in England and Wales are beginning to recognise that too. 


Martin Wasik * 


Celia Wells, Corporations and Criminal Responsibility, Oxford: Clarendon 
Press, 1993, xvii + 165 pp, hb £22.50. 


In tackling a topic which has ‘only recently become part of everyday discourse’ 
(p vii) the author is to be congratulated on producing a new text which is both 
thoughtful and thought-provoking. Despite its brevity, the book is logical in its 
structure and detailed in its analysis of an interesting but difficult subject matter. 
The reader very quickly becomes aware that the writer has researched her field 
very thoroughly indeed. The writer’s command of the topic makes this a text that 
all those interested in this field will want to read. Not that it will be a particularly 
easy read for the legal scholar. There were times when this reviewer felt the need 
to put the book down to consider certain passages and reflect on some of the 
analysis advanced by the author. Adding to the undoubted usefulness of the book is 
the extensive bibliography, which will prove a valuable starting point for those 
engaged in research into corporate criminal activity and particularly 
criminological aspects of it. 

Given the possible parameters of any treatment of the topic of corporate crime, 
the author feels the need to outline the nature and scope of her book. Its focus, she 
states, is on “how and why a corporation could be regarded as criminally liable, 
together with an attempt to explain the reluctance to bring corporate criminal 
behaviour under the criminal law except in the regulatory sphere’ (p 1). Like all 
good introductions, the opening chapter gives an excellent foretaste of things to 
come. The author discusses how the law seeks to regulate corporate activity, the 
problems that poses, the possible scope of corporate harm and the irony of the 
treatment of corporations as transgressors of the criminal law and how they 
themselves react as victims of crime. In respect of regulatory offences, the author 
rightly argues that ‘[a]cknowledging the ideological dimension of their separation 
from conventional crime is crucial to a productive consideration of corporations 
and criminal responsibility’ (p 13). 

Chapter two of the book considers the role of the criminal law and addresses 
whether corporations should be punished. The writer discusses theories of 
punishment and notions of deterrence and compliance in an attempt to challenge 
the idea that corporations should be treated differently from individuals. 
Moreover, the author discusses corporate sanctions highlighting the inadequacy of 
current sanctions, while canvassing some alternatives. She argues convincingly 
that ‘it is essential that any discussion of corporate crime addresses the question of 
how to introduce more variety in the calendar of penalties’ (p 35). 

In attempting to explain why corporate crime is treated differently from crime 
perpetrated by individuals, Wells provides, in chapter three of the book, an 
interesting discussion of the social attribution of legal responsibility and how such 
responsibility may provide an insight into why corporations are treated differently 
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by the law and its enforcing agencies. Implicit in the author’s thesis is the-idea that 
if society’s perception of corporate criminal behaviour changed, so too will the 
treatment of corporate offenders. The influential role of the media in developing 
this perception is discussed, as are the disappointing attitudes of major policing 
authorities such as the Health and Safety Executive. Moreover, the writer 
highlights how public enquiries, coroners’ courts and prosecutions can all work to 
influence society’s perception. It is in this chapter that the author cleverly draws 
upon recent examples — the Zeebrugge Ferry, Clapham railway and King’s Cross 
disasters — to illustrate her arguments. Also in this chapter, Wells assesses how 
well the legal concept of-causation, underlying notions of blame, is ill-suited to 
corporate criminal responsibility. Implicit in our current model of causation is 
individual blame with little or no inquiry into who or, more particularly, what may 
lie behind the individual. The writer considers ways of distributing culpability with 
layers of causal responsibility. 

Continuing in the same vein, the author in chapter four moves on to challenge 
notions of criminal responsibility. It is here that light is shed on the difficulty in 
ascribing criminal responsibility to the corporate form. As Wells explains, 
‘principles of fault ascription presuppose rationality and autonomy’ (p 82). The 
difficulty in ascribing either quality to the corporate form is self-evident, and yet 
the author proceeds to rationalise both concepts as well as to admit that ‘the 
responsibility of corporations may need to be differently conceived’ (ibid). 

The ensuing chapters turn away from criminological concepts and instead 
concentrate on appraising the reader of the development of corporate liability. In 
chapter six, the writer traces the evolution of corporate criminal liability. By 
referring to reported case law and judicial attitudes therein, Wells chronicles how 
the courts have attributed liability to corporations utilising different notions and 
doctrines. The reader is brought up to date with the current legal thinking 
contained in a report by the Law Commission. Finally in this chapter, there is a 
brief comparative analysis of how other jurisdictions have approached the same 
issue. 

The final two chapters of the book look forward, assessing how liability may 
attach to corporations in the future and making suggestions and proposals for 
change. In chapter seven, the author begins by discussing organisational theory 
and its implications for attributing corporate liability. In the author’s opinion, how 
we view the corporate form will determine on what basis, and in what form, 
criminal liability will be attributed in the future. The book contains a discussion on 
the relative merits of vicarious liability and direct liability, and canvasses various 
ideas as to how current liability models may be altered to respond to corporate 
criminal activity. Wells clearly supports the development of direct liability and 
firmly argues that, for the most part, all that is required to ensure a different 
approach to tackling corporate crime is a change in attitude. She says, at p 140, 
that: 

the reasons behind corporate liability share common ground with orthodox criminal law, despite the 

denial of this by many commentators. The rhetoric of criminal law might suggest that only truly 

subjective, truly individual responsibility is or should be countenanced. That falls down as a description, 


and as an aspiration is open to disagreement . . . Corporate liability in this sense is only a challenge 
because of its relative modernity. 


Wells concludes that ‘this book has attempted to develop a framework for debate 
about criminal responsibility of corporations’ (p 149). She can be satisfied that she 
has done that and more. Corporations and Criminal Responsibility is a major 
analytical text which will be referred to time and time again by the ever-increasing 
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number of legal scholars interested in this field. It may not only provoke debate, 
but help shape it as well. 


Richard Mays * 


Gwynn Davis, Making Amends: Mediation and Reparation in Criminal 
Justice, London: Routledge, 1992, viii + 228 pp, hb £35.00. 


In the 1980s, support for mediation and reparation between offenders and victims 
of crime flourished. Criminal justice has always been subject to changing fashions, 
whether at the whim of public opinion, politicians or penal policy makers. But the 
degree of support given to reparative justice in the early 1980s and, in particular, 
to financial and institutional schemes seeking to secure its ends was remarkable, 
even by the standards of the criminal justice system. Proponents spoke of 
restitution as the ‘new paradigm’ of criminal justice and even suggested that 
reparation should wholly replace prevailing aims of prevention, deterrence and 
punishment. The very object of the criminal justice system was reappraised. Crime 
was no longer seen solely as a wrong against society but also as a dispute between 
two parties whose ‘property’ in that conflict should be recognised and restored to 
them. 

This book is a thoughtful account of the movement towards reparative justice. It 
opens with an historical and theoretical overview in which Davis argues that 
reparative justice need not be seen as a paradigm competing with that of 
punishment. Rather, he suggests that it is possible to incorporate reparative aims 
within the existing framework and within the prevailing aims of retribution. 
According to Davis, both paradigms share elements in common, including 
emphasis on the offence itself (rather than the offender or his social circumstances) 
and the positing of justice as a redistributive device seeking to restore the 
equilibrium which existed prior to the crime. His attempt to elucidate the 
conceptual links between retributive and reparative justice does much to explain 
why they have re-emerged concurrently and how it is that these two apparently 
irreconcilable paradigms co-exist. His conceptual marriage relies; however, on a 
characterisation of reparative justice as solely restorative in aim. To propound 
reparation as a means of getting back to the status quo seems rather to overlook the 
more ambitious aims posited by many of its champions. For the appeal of 
reparative justice lies in large part in its promise of movement towards 
reintegration and social harmony. It is this positive and forward-looking aspect 
that constitutes its chief claim over the backward-gaze of retribution. 

The body of the book provides a detailed description of the development of 
reparation in practice by analysing the operation of schemes in Exeter, Coventry 
and Totton. Verbatim accounts of the mediation process provide graphic 
illustration of the tensions, limitations, failures and successes of their work. What 
emerges is an account which sees reparation as having much to do with diverting 
offenders out of the criminal justice system or with providing grounds for 
mitigation, but relatively little to do with the interests or needs of victims. Victims 
appear often to be reluctant parties, cajoled into participation or driven by feelings 
of guilt or social conscience. Meetings between victims and offenders are seen to 
offer little by way of genuine communication, still less dispute resolution. Rather, 
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they find both parties anxiously playing out a role orchestrated by the mediator and 
orientated towards preset goals. Davis’ description of these interactions is ‘of a 
performance in which two inexperienced actors struggled with unfamiliar lines for 
the benefit of an unseen audience.’ In Davis’ view, these findings leave a worrying 
question mark over the claims of reparative justice. If it is not in any real sense 
reparative, is it then justice at all? 

The book concludes with a pair of chapters providing accounts of reparation and 
mediation in Germany by Heinz Messmer and in the United States by Mark S. 
Umbreit and Robert B. Coates. These contributions are intended, in the words of 
the author, to ‘broaden the appeal of the book.’ Whilst these final chapters contain 
interesting material, they are too short to be satisfactorily informative about the 
German or American experience. More importantly still, the failure to integrate 
this material into the body of the text misses an opportunity for properly 
comparative analysis. The chapters sit oddly at the end of the book and could do 
more to address its main themes and questions in respect of other jurisdictions. 

Making Amends describes a movement which blossomed in the 1980s but which, 
Davis claims, went on only to wither and decline. He concludes, by 1988 
‘reparation has ... had its day.’ This claim sits awkwardly against abundant 
evidence that reparation and mediation schemes continue to thrive throughout 
England and Wales. And whilst the first flush of political enthusiasm for reparative 
justice may have waned, its centrality to the growing appeal to ‘community’ in 
criminal justice ensures its continued endorsement by government. While we 
would question Davis’ conclusion that political commitment to reparation is 
exhausted, we would do well to heed his critical reflections on the realities of 
reparative justice and on the ambiguities of its place within the prevailing paradigm 
of punishment. 


Lucia Zedner* 


Michael Supperstone QC and James Goudie QC, Judicial Review, London: 
Butterworths, 1992, Ixxiv + 487 pp, hb £130.00. 


In a presentational sense, this book is a real dog’s breakfast. It contains the most 
slovenly use of citation I have ever seen in any legal text. There is a complete lack 
of consistency in citation not only between chapters but also within them. Cases 
are incorrectly cited; quotations appear without any source reference; others reveal 
the general source without the page references, references are given to non- 
existent notes (eg ‘n 61, ante’ in a text which carries number notes up to 20 only); 
an entirely erratic style is employed not only in the citation of books and articles 
but also in the use of upper and lower case; and, to cap it all, the book contains an 
inadequate index. Any self-respecting legal publisher should be ashamed to have 
produced this volume in this form and at this price. 

When we turn to issues of substance, the negative impression formed by the 
presentation of the book persists, initially at least. After a general, rather woolly 
introductory chapter on the historical background to judicial review, we are treated 
in Chapter 2 to some of the most convoluted and badly written legal prose I have 
ever come across. Apparently dealing with the ‘provenance and scope’ of judicial 
review, this essay begins by advising us that: “An observance of judicial restraint is 
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currently the mood, while the proper exercise of judicial power to rein in any 
unbridled executive functioning remains the new order of an old prerogative power 
exercisable by Her Majesty’s judges’ (pp 16—17). It suggests further that ‘judicial 
intervention into the process of administrative decision-making requires a piercing 
of the veil of bureaucratic practices and devices that can defeat the assiduity of any 
penetrative judicial mind’ (p 19), and concludes that: 
The democratic process is something more subtle than the postulation of rights and duties, powers and 
responsibilities. One of the niceties of judicial activism is the public sense that intervention by judges in 
the governmental process needs to be finely tuned to the particular situation. It too calls for judicial 
review of a different kind. It is not a question whether Mr Justice Cocklecarrot or Sir Humphrey 


Appleby should make the final decision. Rather it is a matter of variable choice, according to the mood 
of the times and the circumstances of the topic under discussion (p’22). 


So now we know. These pearls of wisdom come from the pen of a distinguished 
Master of the Bench of Middle Temple. In fairness, though, the essay has profited 
from the combined editorial talents of two silks, one of whom is a Master of the 
Inner Temple. Quite enough, one might think, to cause us to drive all scribes from 
the Temple. Since the chapter which follows is entitled the ‘ambit of judicial 
review’ (which my dictionary tells me means ‘scope’), I was tempted to call it a 
day. 
I persevered, however, and benefited from my diligence. The chapter on ‘ambit’ 
is actually concise, well-written and informative, and it renders much of Chapter 2 
redundant. There are other good contributions to the study of judicial review, 
including comprehensive overviews of such topics as the review of discretionary 
powers, natural justice and fairness, illegality and proportionality, and Crown 
proceedings. Useful accounts of the judicial review jurisdiction in-Scotland and 
under European Community law are presented, and there is a detailed examination 
of procedure and remedies. While some sections read as though ‘théy are the 
recycled working notes from counsel’s opinions (eg Chapter 11 on local 
authorities and fiduciary duty), some of the analysis is excellent. There is, for 
example, a splendid discussion of the concept of jurisdiction (pp 51—71), which 
concludes that the ultra vires doctrine is a fig-leaf which has served to disguise the 
fact that the courts, when intervening, are essentially asserting an inherent judicial 
power. This argument thus recognises that the court possesses authority to decide 
for itself when and upon what grounds it will engage in review and, although it 
does not fully follow through the implications of the functional approach it 
implicitly adopts, it does at least present this basic issue squarely and clearly. 
The spectre at this feast is, of course, de Smith (aka De Smith: see p 183). His 
name (although not included in the index) appears only occasionally. But it is the 
fact that over 12 years have elapsed since the last edition of his authoritative work, 


Judicial Review of Administrative Action, which provides this book with its ` 


greatest marketing opportunity. The idiosyncracies and presentational deficien- 
cies, however; suggest that Supperstone and Goudie will be unable to fill that gap. 
Its main function is likely to be that of providing a handbook for the practitioner 
who is pressed for time and not strapped for cash. 


Martin Loughlin* 
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